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PROGRAM OVERVIEW 

 During our presentation, we will address ethical issues which may arise during the 
course of an attorney’s representation of clients in connection with a sale of a residential 
property.   Using a hypothetical involving a divorcing couple’s sale of their marital residence, we 
will look at the Rules of Professional Conduct which are implicated by the conduct of our 
fictional attorney, whom we have named John Smith.  Smith represents both husband and wife 
after receiving the referral from the couple’s real estate broker, and neither husband nor wife is 
pleased with the outcome.  Ultimately, Smith is the subject of a grievance filed by the wife, and 
a malpractice action filed by the husband.   

As will be evident through the hypothetical, Smith has engaged in conduct which, from 
an ethics point of view, is questionable at best.  We will address the specific Rules of 
Professional Conduct which apply to Smith’s conduct.  We will also address the ethical 
obligations of the buyer’s attorney, who, although he has done nothing wrong himself, stands 
witness to some of Smith’s misdeeds.  What duty does that attorney have to report possible 
ethical violations by another attorney?   

 With one of our panelists, who is Chairman of the Grievance Committee for the Tenth 
Judicial District, we will then examine the Grievance Process in which Smith finds himself.  We 
will discuss how the process gets initiated and how grievances are handled by the Committee.  
We will also examine statistics regarding the Tenth District Committee’s disposition of 
grievances, and the factors which the Committee considers in deciding the appropriate 
penalties for attorneys who are found to have violated the Rules of Professional Conduct.   

 Finally, with one of our panelists whose practice involves the defense of attorney 
malpractice matters, we will look at the differences between the grievance process and the 
malpractice action which Smith must defend.  We will also discuss how attorneys who are the 
subject of grievances can protect their rights under their professional liability insurance policies 
in the event that they are later sued for malpractice.  And, finally, we will look at statistics 
regarding malpractice claims, the areas of law from which they arise, and their disposition.   

  



HYPOTHETICAL 

A husband and wife are divorcing and selling their house to a third-party for $1 million.  
They are both represented by the same attorney, John Smith, who was recommended by the 
real estate broker.  The attorney has a successful plaintiff’s personal injury practice, and is an 
old college friend of the broker.  He had handled two or three closings in the past, all referred 
by the broker who told him that he will steer all of his real estate clients to him in the future - 
estimated at hundreds of transactions a year - with the “understanding”  that the lawyer [1] 
would do all of the legal work on the buy or sale for a fixed fee of $950; [2] would use the title 
agency with whom the broker had a “relationship”; [3] would refer the client to a mortgage 
broker also connected with the real estate broker for the financing portion of any transaction; 
and [4] finally, for pre contract inspections, would refer his clients to a home inspection 
company “recommended “ by the broker.   

The buyer in this transaction offers to make a 3 percent down payment, and the 
attorney accepts that.  The buyer’s down payment is placed into the attorney’s escrow account 
which is entitled “John Smith, Esq., and Account #2”.  The attorney has a college tuition 
payment coming due the following week, and knows that he is about to receive a substantial 
settlement from one of his personal injury matters within the next week.  He withdraws 
$20,000 from his escrow account to make the tuition payment, and receives the settlement 
check from the personal injury matter the following day.  He promptly deposits $20,000 into his 
escrow account, well in advance of the closing.  The escrow withdrawals and deposits are 
documented in the check ledger, but without designating the transaction itself.  

A pre-contract inspection is performed and the report, among other things, reflects that 
the inspector could not inspect the basement and was advised by the seller and broker who 
were present at the inspection, hovering over the inspector at every turn, that the basement 
was filled with moving boxes and that the basement itself was in good condition. 

We now fast forward to the closing……..  The buyers pay the balance of the purchase 
price to John Smith, as attorney for the divorcing, selling couple.  The attorney deposits the 
$970,000 check into his escrow account, and promptly pays himself $12,500 for his services 
and, after asking the broker what his fee is, pays the broker $80,000, equal to an 8% 
commission.  The wife calls a day later and says that she is coming by to pick up her $750,000 
check representing her portion of the proceeds.  The attorney, sensing a problem, calls the 
husband to advise him of the wife’s intentions.  He also leaves seven unanswered messages for 
the broker.  The husband, when told what his wife expects to receive, replies: “over my dead 
body.”  (Which, presumably, the soon to be ex-wife was perfectly willing to arrange….had she 
known).  The attorney decides it would be best to keep the balance of the sales proceeds in his 
escrow account.   



 

The wife does not get her check, is furious with the broker and the attorney and 
distraught with not being able to accommodate her soon to be ex-husband’s wishes.  She files a 
grievance against the attorney in the Tenth Judicial District.  The husband does not get the 
$750,000 which he believes is his rightful share of the proceeds and files a malpractice action 
against the attorney in the Supreme Court, Nassau County.   
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THE POLICY FOR WHICH YOU ARE APPLYING IS WRITTEN ON A CLAIMS-MADE BASIS. IT PROVIDES NO COVERAGE FOR 
CLAIMS ARISING OUT OF INCIDENTS, SITUATIONS OR ACTS OR OMISSIONS WHICH TOOK PLACE PRIOR TO THE PRIOR ACTS 
DATE, IF ANY, STATED IN THE POLICY. 

IMPORTANT NOTICE 

IT COVERS ONLY CLAIMS ACTUALLY MADE AGAINST AN INSURED UNDER THE POLICY WHILE THE POLICY REMAINS IN 
EFFECT OR WHILE THE AUTOMATIC EXTENDED REPORTING PERIOD, OR ANY ADDITIONAL REPORTING PERIOD THE NAME 
INSURED MAY PURCHASE, IS IN EFFECT.  

DURING THE FIRST SEVERAL YEARS OF THE CLAIMS-MADE RELATIONSHIP, CLAIMS-MADE RATES ARE COMPARATIVELY 
LOWER THAN OCCURRENCE RATES. SUBSTANTIAL ANNUAL PREMIUM INCREASES CAN BE EXPECTED, INDEPENDENT OF 
OVERALL RATE LEVEL INCREASES, UNTIL THE CLAIMS-MADE RELATIONSHIP REACHES MATURITY.  

UPON TERMINATION OF COVERAGE FOR ANY REASON, A 60-DAY AUTOMATIC EXTENDED REPORTING PERIOD WILL BE 
GRANTED AT NO ADDITIONAL CHARGE. THE NAMED INSURED WILL BE ABLE TO PURCHASE AN ADDITIONAL EXTENDED 
REPORTING PERIOD UNLESS, DURING THE FIRST YEAR OF COVERAGE, THIS POLICY IS TERMINATED FOR NON-PAYMENT 
OF PREMIUM OR FRAUD.  WITHIN 30 DAYS AFTER THE TERMINATION OF COVERAGE, THE COMPANY WILL GIVE WRITTEN 
NOTIFICATION TO THE NAMED INSURED THAT THE AUTOMATIC EXTENDED REPORTING PERIOD APPLIES, WHICH NOTICE 
SHALL STATE THE IMPORTANCE OF PURCHASING AN ADDITIONAL EXTENDED REPORTING PERIOD AND THE PREMIUM FOR 
SUCH COVERAGE. NO NOTICE SHALL BE SENT IF THIS POLICY HAS BEEN IN EFFECT FOR ONE YEAR OR MORE AND HAS 
BEEN TERMINATED FOR NONPAYMENT OR FRAUD.  

THE NAMED INSURED SHALL HAVE THE GREATER OF SIXTY DAYS FROM THE EFFECTIVE DATE OF TERMINATION OF 
COVERAGE OR THIRTY DAYS FROM THE DATE OF MAILING OR DELIVERY OF THE NOTICE MENTIONED ABOVE TO SUBMIT 
WRITTEN ACCEPTANCE OF THE EXTENDED REPORTING PERIOD.  
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1.   The precise registered name of the applicant firm to be insured, as reflected on the firm’s letterhead: 

ABOUT THE FIRM  

       Name: ______________________________________________________________________________________________ 
  Attach a sample of the firm’s letterhead to this application. Inconsistencies between it and the application, including attorneys named, address, 

and other offices, etc. should be explained on a separate sheet of paper 

2.  a. Primary Location of the firm: 

  Street Address: ______________________________________________________________________________________ 

  City: ____________________________  County: ___________________________  State: __________  Zip: ____________ 

  Telephone: _______________________ Fax: _____________________ 

  Email Address: _______________________________________    Web site Address: _______________________________ 

 b.  Is this location a work-at-home or Virtual Office Arrangement (i.e. mailing address only, reserved  
  office space on a shared basis)?  Yes        No 

     c.  Is this location where the firm meets with clients? If no, please explain via Question 7 below.  Yes        No 

(For any yes answers please contact your agent for an additional supplement or provide an explanation on a separate piece of paper) 

FIRM COVERAGE INFORMATION 

3.   Coverage is requested to be effective on:    ____ / _____ / _______ 

4.   What year was the firm established?   ______________       

5.   Type of Entity?   solo practitioner    individual attorney with employee attorney(s) 
     partnership   PC   PA   LLC   LLP   other    ______________ 

6.   Is the firm office or suites shared with attorneys other than firm members?     Yes        No 

7.   Does the firm have offices at locations other than the primary location listed above?   Yes        No 

8.   Does the firm practice in states other than the primary location?       Yes        No  

9.   Is the ratio of support staff to attorneys greater than 3 to 1?      Yes        No 

10.  For how many years has the firm been continuously insured for malpractice claims? _____________ 

11.  a.   Enter the firm prior acts exclusion date, if applicable: ____ / _____ / ______ 

        b.  If the firm is a spin-off from another firm include the number of years that firm has been  
            continuously insured.         _____________ 

12.  Has the firm ever purchased an Extended Reporting Period (Tail) option?      Yes        No 

13.  Has the firm’s coverage ever been non-renewed, cancelled, rescinded or declined by another carrier?  Yes        No 

14.  Does the firm desire coverage for any previously-dissolved predecessor firms and those attorneys  
       affiliated therewith?         Yes        No 

15.  Is there an attorney listed on the letterhead not covered by the firm’s insurance?     Yes        No 

16.  Enter the firm’s insurance history for the last five years: 

Eff Date 
mm/dd/yy 

Insurance 
Company 

Limits 
(per claim / agg) 

Deductible 
(per claim/agg) 

Covered 
# of attys 

Annual 
Premium 
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17.  Total number of attorneys: List all of the firm’s attorneys. Differences between the date attorney began practicing law for other than a corporate or governmental entity and 
 the  date the attorney was admitted to the Bar must be explained on a separate sheet of paper following the same format. List additional attorneys on a separate sheet in the 
 same  format.  

ATTORNEY INFORMATION  

 Attorney Name Attorney 
Desig. 

Average # of hours per week States 
licensed to 
practice law 

Number of Years Prior acts 
date 

CNA Risk 
Mgmt 

* Seminar 
Date 

NY State 
Bar 

Association 
Member? 

 
Y         N 

 
0 

 
1-10 

 
11-25 

 
26 + 

In 
practice 

with this 
firm 

continuous 
malpractice 
coverage 

 
1 

              
             

 
2 

              
             

 
3 

              
             

 
4 

              
            

 
5 

              
            

 
6 

             
             

 
7 

             
             

 
8 

             
             

 
9 

             
             

 
10 

             
             

 
 
 
Attorney Designations: Partner Designations

A 
: 

Associate MEM Member of Firm SP Solo Practitioner EP Equity Partner 
CC Co-counsel MGR Manager SPC Special Counsel NP Non-equity Partner 

D Director O Owner STC Staff Counsel P Partner 
E Employee OC Of Counsel SHH Shareholder LLP Limited Liability Partner 

IC Independent Contractor OF Officer STH Stockholder RP Retired Partner 

* does not include courses taken on West Legal Ed website
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18.  Guidelines for completing this section:  
AREAS OF PRACTICE 

 a.  Express percentages of time devoted (billable hours) in each area during the previous year.  
 b.  Indicate percentages in whole numbers next to the type of law you practice, not the business client you represent.  
 c.  Be as accurate as possible, as casual estimates may cause inappropriate evaluation of your practice.  
 d.  All litigation should be coded as “civil litigation” with the exception of “criminal”, “personal injury-plaintiff” and “intellectual 

 property” which should be coded to their respective Area of Practice. 

 ______% Admiralty / Marine – Defense ______% Criminal         ______% Natural Resources / Oil & Gas  

 ______% Admiralty / Marine – Plaintiff ______% Environmental      ______% Pers Inj / Prop Dam - Defense 

 ______% Anti-Trust / Trade Regulation ______% Family Law        * ______% Pers Inj / Prop Dam - Plaintiff 

 ______% Banking / Financial Institutions ______% Government Contracts / Claims  ______% Real Estate/Title - Commercial 

 ______% Business Transaction – Comm’l Law ______% Immigration / Naturalization   ______% Real Estate/Title- Residential 

 ______% Civil/Comm’l Litigation – Defense     *______% Intellectual Prop –  * ______% Securities (S.E.C.) 

 ______% Civil/Comm’l Litigation – Plaintiff  (Copyright/Trademark/Patent)   ______% Taxation 

 ______% Civil Rights / Discrimination ______% International Law        ______% Wills, Estate, Trust & Probate  

 ______% Collection / Bankruptcy ______% Labor Management Rep   ______% Workers Comp - Defense 

 ______% Construction (Building Contracts) ______% Labor Union Rep       ______%  Workers Comp - Plaintiff 

 ______% Consumer Claims ______% Local Government       ______% Other (describe below) 

 ______% Corporate Business Organization  
                             TOTAL: ______% must equal 100% 

 * If any percentage, complete the Intellectual Property, Plaintiff and/or Securities Supplemental Applications.  

 “OTHER” Description Area: __________________________________________________________________________ 

19.    Does the firm or any attorney of the firm have clients in the Entertainment industry?    Yes        No 

FIRM OPERATIONS AND MANAGEMENT  

   If “yes” complete the Entertainment Supplemental Application. 

20.   At any time in the past five years, has the firm, or any attorney of the firm (regardless of what firm they  
   were with at the time) provided legal services in any way related to a security or securities transaction?  Yes        No 

   If “yes” complete the Securities Supplemental Application. 

21.    Does the firm have any one client in which the firm’s attorneys have an equity interest greater  
   than 10% combined?         Yes        No 

   If “yes” complete the Equity / Outside Interests / Gross Billings Supplemental Application. 

22.    Does the firm have any one client which represents more than 25% or more of the firm’s billings?  Yes        No 

   If “yes” complete the Equity / Outside Interests / Gross Billings Supplemental Application. 

23.    Does anyone in the firm serve as a director, officer or employee or in any other management  
   capacity for a client?         Yes        No 

   If “yes” complete the Equity / Outside Interests / Gross Billings Supplemental Application. 

24.    Does the firm have procedures for identifying and resolving potential or actual conflicts of interest  
   including cross-checking of former, existing or potential clients?      Yes        No 

25.    Does the firm have at least two independently maintained docket controls?     Yes        No 
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26.  a.  Does the firm regularly confirm representations in writing via use of formal engagement letters?  Yes        No 

FIRM OPERATIONS AND MANAGEMENT (CON’T)  

            Please attach a sample engagement letter on firm letterhead 

   b.  Does the engagement letter include the following: 
 Identity of the Client?         Yes        No 
 Scope of Representation that includes key terms of legal representation?   Yes        No 
 Fee structures and billing agreements?    Yes        No 
 Termination agreement that includes file retention and destruction terms?   Yes        No 

   c.   Does the firm ensure that a countersigned engagement letter is received from the client before 
    work begins on a new matter?      Yes        No 
   If “no”, to a., b. or c, please explain via attachment.  

27.   Does the firm regularly acknowledge in writing the declination or termination of representations?   Yes        No 

28.   For firms greater than 5 attorneys:  Does the firm require that at least two attorneys in the firm  
   be informed of the initiation of a representation?     Yes        No 

29.   If you are a solo practitioner, do you have a procedure in place regarding provisions of services if  
   you are incapacitated or otherwise unavailable?     Yes        No 

30.   Has the firm initiated lawsuits or arbitration procedures during the last two years to enforce the  
   collection of unpaid fees for the firm?       Yes        No 
   If “yes”, complete the Fee Suit Supplemental Application. 

31.    Has the Firm or any lawyer in the Firm represented publicly traded clients with  
   services rendered involving Sarbanes-Oxley Act (SOX) compliance including  
   but not limited to Securities, Accounting, Financial/Investment Services or Tax work?    Yes        No  
     If “yes”, please complete the Client Information supplement. 

32.   Has the firm been involved in any mass tort / class action cases within the past five years?   Yes        No 

   If “yes” complete the Mass Tort / Class Action Supplemental Application.     

33.   Provide the firms gross revenues: 

Year Year End Date Gross Revenues 
Current fiscal  $ 
Prior fiscal  $ 
2 Years Prior  $ 

34.    What percentage of accounts receivable are outstanding more than 90 days?   ____________% 

 35.    After inquiry, is any attorney in the firm aware of: 

CLAIM / INCIDENT / DISCIPLINARY INFORMATION 

  a.  a professional liability claim made in the past five years against them, the firm, any predecessor 
   firm, or against any current or former attorney of the firm while affiliated with the firm?   Yes        No 

   b.  an actual or alleged act, omission, circumstance, or breach of duty that a reasonable  
    attorney would recognize might reasonably be expected to result in a claim being made against the  
    firm, any predecessor firm, or against any attorney currently or formerly affiliated  with the firm or any  
    predecessor firm, regardless of whether any such claim would be meritorious?   Yes        No 

    If “yes” to a, or b above complete the Claims Supplemental Application for each claim or incident 

36.  a.  Within the past five years, has any attorney been subject to any disciplinary inquiry, 
    complaint or proceeding for any reason including non-payment of dues?    Yes        No 

       b.  Has any attorney ever been refused admission to practice, disbarred, suspended, 
   formally reprimanded, or sanctioned in any other way?   Yes        No 

   If “yes” to a or b above complete the Disciplinary Supplement unless the matter was reported under  
   a prior CNA policy term and supplement was completed.  The Disciplinary – Status Update Supplement  
   should be completed for renewal policies where the matter was previously reported but was still open  
   at the last renewal. 
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(Some limits / deductibles / optional coverages may not be available in all states and all are subject to underwriting qualification. Your 
quote will reflect the coverage and options for which your firm qualifies.): 

REQUESTED COVERAGE  

37.  a.   Select the Each Claim/Aggregate Limit the firm desires:  
    $  100,000/$  300,000  $ 500,000/$ 1,000,000  $ 1,000,000/$  2,000,000  $3,000,000/$  3,000,000 
    $  250,000/$  500,000  $ 750,000/$ 750,000  $ 2,000,000 / $ 2,000,000  $4,000,000/$  4,000,000 
    $  500,000/$  500,000  $1,000,000/$1,000,000  $ 2,000,000/$  4,000,000  $5,000,000/$  5,000,000 
    Other: $______ / $

       b.   Select the Aggregate Deductible the firm desires:  

______ 

    $  1,000  $ 2,500 $4,000   $10,000  $25,000  $75,000 
    $  2,000  $ 3,000  $5,000   $15,000  $50,000  $100,000  Other: $

38.   Select the optional coverages the firm desires:  

_______ 

   Per Claim Deductible   Claims Expenses Outside Limit – 50%    Claims Expenses Outside Limit – 100% 
    First Dollar Defense – 50%    First Dollar Defense – 100%    Title Insurance Agency    

   NOTE: The Title Insurance Agency optional coverage extends coverage to a specific title agency as a separate entity. A 
supplemental application is required.  
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Applicant hereby represents, after inquiry, that the information contained herein and in any supplemental applications or forms required 
hereby, is true, accurate and complete and that no material facts have been suppressed or misstated.  Applicant acknowledges a 
continuing obligation to report to the Company as soon as practicable any material changes in all such information, after signing the 
application and prior to issuance of the policy, and acknowledges that the Company shall have the right to withdraw or modify any 
outstanding quotations and/or authorization or agreement to bind the insurance based upon such changes.  

SIGNATURE AND REPRESENTATION 

Further, Applicant understands and acknowledges that: 

1. If a policy is issued, the Company will have relied upon, as representations: this application, and any supplemental applications, 
and any other statements furnished to the Company in conjunction with this application, all of which are hereby incorporated by 
reference into this application and made a part hereof.  

2. This application will be the basis of the contract and will be incorporated by reference into and made part of such policy; and 

3. Applicant’s failure to report to its current insurance company, during the current policy period,  either any claim made against any 
insured, or any act or omission known to any insured that may reasonably be expected to be the basis of a claim against any 
insured may create a lack of coverage.  

4. Any attorney currently or formerly affiliated with the firm or any predecessor firm, has disclosed in this Application any actual or 
alleged, act, omission, circumstance or breach of duty that a reasonable attorney would recognize might reasonably be expected 
to result in a claim being made against the firm, any predecessor firm, or any attorney currently or formerly affiliated with the firm 
or any predecessor firm, regardless of whether any such claim would be meritorious.  

Applicant hereby authorizes the release of claim information to the Company from any current or prior insurer of the Applicant.  

 

FRAUD NOTICE  

Any person who knowingly and with intent to defraud any insurance company or other person files an application for insurance or 
statement of claim containing any materially false information, or conceals for the purpose of misleading, information concerning any 
fact material thereto, commits a fraudulent insurance act, which is a crime AND MAY BE SUBJECT TO  CIVIL FINES AND CRIMINAL 
PENALTIES and shall also be subject to a civil penalty not to exceed five thousand dollars and the stated value of the claim for each 
such violation.   
 
 
 
Applicant  :      

      

By    
 SIGNATURE OF OFFICER OR PARTNER OF THE 

FIRM 
 PRINT NAME OF OFFICER OR PARTNER  DATE  

 
 

REMINDER 
 

Please attach a sample of your letterhead to this application 
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RISK MANAGEMENT 

 
The Lawyers’ Professional Liability Insurance Policy   

 
  Any discussion of risk management should start with a discussion of the lawyers’ 

professional liability insurance policies which the vast majority of private lawyers 
and law firms have.  This article will discuss the provisions of the typical lawyers’ 
professional liability policy, and the identification and reporting of claims so that the 
insurance coverage is there when it is needed most: when the attorney or firm 
becomes a defendant in a lawsuit.  

 
1. The Lawyers’ Professional Liability Insurance Policy – In General 
 

Although New York does not mandate it, all lawyers and law firms should 
maintain professional liability insurance coverage.  The terms of lawyers’ 
professional liability (“LPL”) policies differ depending on the company which issues 
the policy, but LPL policies typically provide coverage for “wrongful acts” or “acts, 
errors or omissions” which “arise out of the rendering of professional legal services.”   

 
“Professional legal services” is usually defined in LPL policies and typically 

includes services rendered by the attorney, for others, as a lawyer, arbitrator, 
mediator, title agent or as a notary public.  Professional legal services may also 
include services performed as a court-appointed fiduciary, an administrator, receiver, 
executor, guardian or any similar fiduciary capacity.  However, some policies may 
limit the coverage for administrators, executors or similar fiduciaries to situations 
where the act or omission in question is in the rendering of services ordinarily 
performed as a lawyer. 

 
LPL policies are “Claims Made” policies, which means that coverage is triggered 

by the claim, not the act or omission which gave rise to the claim.  However, there are 
important exclusions to coverage - including the Known Claims and Circumstances 
Exclusion - which could eliminate coverage for a claim based on an act or omission 
which occurred prior to the inception of the policy.  Also, some policies contain 
“Prior Acts Exclusions,” which state that there is no coverage for conduct occurring 
before a specific date, which is usually the first date that the particular insurer 
provided coverage to the attorney or firm.  
 
2. What Constitutes a Claim? 
 
 Since the coverage is triggered by the claim, it is essential to know when a claim 
is first made.  Courts have held that the word “claim,” as used in liability insurance 
policies, is “unambiguous and generally means a demand by a third party against the 
insured for money damages or other relief owed.”  See Schlather, Stumbar, Parks & 
Salk, LLP v. One Beacon Insurance Company, 2011 WL 6756971 (N.D.N.Y. 2011).   
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  The policy defines what a claim is.  Some typical policy definitions are set forth 

below:  
 

o “Claim means a demand received by you for money or 
services, including the service of suit or institution of 
arbitration proceedings against you, or a disciplinary 
proceeding.”  

 
o “Claim means a demand received by the Insured for money 

arising out of an act or omission, including personal injury, in 
the rendering of or failure to render legal services.  A demand 
shall include the service of suit or the institution of an 
arbitration proceeding against the Insured.” 

 
 It is important to note that a claim is not necessarily a formal lawsuit.  In fact, the 
summons and complaint oftentimes is not the first notice an attorney receives of a 
claim.  The action can come months or even years after a claim is first made.   The 
first notice may be an oral complaint of alleged wrongdoing, or it can be a letter or 
email sent by a disgruntled client or former client.  

 
 The case of Schlather, Stumbar, Parks & Salk, LLP v. One Beacon Insurance 
Company, 2011 WL 6756971 (N.D.N.Y. 2011) addressed the issue of when a claim is 
deemed to have been made under an attorney’s LPL policy.  It provides a good 
illustration of how LPL policies work, and also serves as a cautionary tale for 
attorneys regarding the importance of identifying and reporting claims.  

 
In Schlather, the law firm brought a declaratory judgment action against its 

insurance company, seeking a declaration that the company was required to defend 
and indemnify the firm in a malpractice action brought by a former client of the firm.  
The former client learned in May of 2007 that a wrongful death action that the firm 
had commenced on behalf of her deceased husband had been dismissed a year earlier.  
She immediately set up a meeting with the firm’s managing partner and gave him a 
three page letter, alleging deficiencies in performance, including the failure to 
respond to inquiries and phone calls, and other professional misconduct.  She also 
asked a number of questions about the firm’s handling of the wrongful death action.   

 
The firm responded by saying that the action was voluntarily dismissed because 

the handling attorney had concluded that it did not have merit.  There was apparently 
some meeting between the former client and the handling attorney before the 
dismissal where the lack of merit to the action and the attorney’s desire to discontinue 
it were discussed, but the client said she never agreed to the dismissal. 

 
2007 drew to a close and the firm did not hear from the former client again.  The 

firm’s professional liability carrier at the time was Zurich, and the firm did not put 
Zurich on notice of a claim from the former client.   In September of 2008, the firm’s 
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LPL policy with Zurich expired, and through their broker they filed an application for 
insurance with One Beacon.  The matter involving the former client and her wrongful 
death action was not mentioned in the application.  One Beacon issued a policy to the 
firm, effective October 1, 2008. 

 
Two months later, in December of 2008, the former client resurfaced.  She 

retained an attorney who sent the firm a letter, alleging that the firm mishandled the 
wrongful death action.  One month later, she filed a malpractice action against the 
firm.   

 
The firm gave notice to One Beacon after it received the letter in December of 

2008.  One Beacon argued that the claim was made in 2007, when the former client 
went in with the three pages of notes and started complaining about the way her case 
was handled.  The firm argued that it did not receive notice of the claim until 
December of 2008 when they received the letter from the former client’s new 
attorney.   

 
The court agreed with the firm, and denied One Beacon’s motion for summary 

judgment on that issue, ruling that the 2007 letter from the former client did not 
constitute a “claim” under the policy.  The court said that a “request for information is 
insufficient to constitute a claim.”  The former client alleged wrongdoing and 
demanded answers in 2007, but she did not demand money.     

 
The court noted that an accusation of wrongdoing “is not by itself a claim…; nor 

is a naked threat of a future lawsuit . .  . or a request for information or an 
explanation.  A claim requires, in short, a specific demand for relief.” 

 
The Schlather firm no doubt breathed a sigh of relief after reading the first few 

pages of the judge’s decision, but the relief was short lived.  The judge went on to 
address the “Known Claims Exclusion” of the policy.  That portion of the decision is 
discussed below. 

 
The safest course for all attorneys is to err on the side of treating serious client 

complaints about errors or alleged errors as claims and reporting them to their 
professional liability carrier.  The judge in the Schlather case was generous in 
concluding that the three page complaint letter from the firm’s former client was not a 
claim.  In McCabe v. St. Paul Fire & Marine Ins. Co., 79 A.D. 3d 1612, 914, N.Y.S. 
2d 814 (4th Dept. 2010), lv. to appeal granted, 16 N.Y.3d 711, 923 N.Y.S.2d 415 
(Table) (May 3, 2011), the court concluded that a letter from a client which demanded 
that the attorney “rectify their problem,” and which clearly alleged that the attorney 
was negligent fell within the definition of a claim under the attorney’s policy, which 
defined a claim as “alleging an error, omission or negligent act in the rendering of or 
failure to render professional legal services for others by you.”  
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3. Giving Notice to Your Insurance Company of Claims and Potential Claims 

 
Claims: 
 

An attorney must give written notice of a claim to his/her insurance company.  
Under most policies, the written notice must be given “as soon as practicable.”  The 
giving of the written notice is, under many policies, a condition precedent to 
coverage.   The “as soon as practicable” requirement has been interpreted by courts to 
mean within a reasonable time under all of the facts and circumstances.  See Heydt v. 
American Home Assurance, 146 A.D.2d 497, 536 N.Y.S.2d 770 (1st Dept. 1989).  
Some courts have held that delays of only a few months in reporting claims or 
potential claims are unreasonable as a matter of law.   

 
The landscape for late notice disclaimers changed significantly in January of 

2009, when New York, by statute, eliminated the “no prejudice” rule.  Under the no 
prejudice rule, an insurance carrier could disclaim coverage for late notice regardless 
of whether it suffered any prejudice or harm as a result of the late notice.  In 2008, 
Insurance Law §3420(a) was amended to provide that, for insurance policies issued 
after January 17, 2009, an insurer is prohibited from denying coverage based on late 
notice unless the insurer can establish that it suffered prejudice as a result of the delay 
in reporting the claim.  

 
There is some question as to whether the new legislation exempts claims-made 

policies.  Insurance Law §3420(a)(5), as amended, states that “with respect to claims-
made policies, however, the policy may provide that the claim shall be made during 
the policy period, any renewal thereof, or any extended reporting period.”  Some have 
argued that this language indicates that claims-made policies are exempt from the 
amendment.  The only appellate court to have addressed the issue thus far concluded 
that claims-made policies are not excepted from the provisions of the new law, see 
McCabe v. St. Paul Fire & Marine Ins. Co., 79 A.D. 3d 1612, 914 N.Y.S. 2d 814 (4th 
Dept. 2010), lv. to appeal granted, 16 N.Y.3d 711, 923 N.Y.S.2d 415 (Table) (May 3, 
2011), but the commentary following Pattern Jury Instruction 4:77 states 
unequivocally that “[t]he new law does not apply to claims-made policies.”   

 
It seems likely that other courts will reject the holding of the Fourth Department 

in McCabe and conclude that, under claims-made policies, if notice is not given 
within the policy period or any extended reporting period, the claim will not be 
covered, regardless of whether the carrier can demonstrate prejudice. 
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Potential Claims & the “Discovery Clause”: 

 
A potential claim is one where the attorney knows that he or she made an error, 

but the client or former client (a) has not complained, (b) has not made any demand 
for money or services and (c) has not given any indication of an intent to bring a 
claim against the attorney.   

 
A typical Discovery Clause might provide that if the insured attorney first 

becomes aware during the policy period of an act or omission which may reasonably 
be expected to lead to a claim (even though no claim has been made), and if the 
attorney provides written notice of the act or omission along with “full particulars” 
regarding the act or omission, then, if the claim is subsequently made, the company 
will deem the claim to have been made when it received the written notification of the 
act or omission.  This provision allows the attorney to protect him or herself from 
claims which might be made after the policy expires.   

  
4. How is Notice Given? 

 
The policy provides that you must give written notice to the insurer, and you will 

typically be given an address and fax number where the written notice can be sent.  
Usually, however, attorneys and firms send the written notice to their insurance 
broker rather than the insurer.  On occasion, insurance brokers have failed to forward 
the notice to the insurance company, or failed to forward it timely.  The best practice 
is to send the written notice to both the broker and the insurance company.  If it is 
sent solely to the broker, the attorney or firm should follow up to ensure that the 
notice has been received by the company.   

 
It should be noted that, even where the notice of a claim has already been 

provided - such as, for example, where the claim is first made by a pre-suit demand 
letter from the former client’s new attorney, rather than the filing of an action - the 
attorney must immediately notify the company if he or she is served with a summons 
or complaint.   

 
5. What is Excluded From the LPL Policy? 

 
Every LPL policy has a list of claims which are expressly excluded from 

coverage.  The following is a non-exhaustive list of exclusions typically found in an 
LPL policy:  

 
a. Claims arising out of dishonest, fraudulent, criminal or malicious acts 

or omissions of the insured; 
b. Claims for bodily injury; 
c. Claims made by one insured under the policy against another insured 

under the policy (but this can be qualified by the language of the 
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policy to exclude claims by one insured against another insured 
“unless an attorney/client relationship exists”); 

d. Generally, claims arising from any act performed by the attorney in his 
or her capacity as a public official or an employee or representative of 
a public body or governmental agency;  

e. Claims made for legal services rendered to any organization or 
corporation in which the insured and/or the insured’s spouse has a 
controlling or equity interest (10% ownership interest or more);  

f. In some policies, claims based on or arising out of financial or 
investment advice; 

g. Claims arising from “Known Claims or Circumstances.”  
 

The last of these exclusions - the “Known Claims or Circumstances” exclusion - 
is perhaps the most important.  A typical provision excludes claims for which you 
gave notice to a prior insurer, but it goes beyond that and includes claims which 
should have been reported to a prior insurer or disclosed in the application process.  A 
typical “known claims or circumstances” clause will exclude coverage for “any claim 
arising out of a wrongful act occurring prior to the policy period if ... you had a 
reasonable basis to believe that you had breached a professional duty, committed a 
wrongful act, violated a Disciplinary Rule, engaged in professional misconduct, or to 
foresee that a claim would be made against you.”   

 
The “Known Claims or Circumstances” exclusion was the second issue litigated 

in the Schlather case discussed above, and it was based on this exclusion that the firm 
was found not to have coverage under its policy.   

 
The firm’s LPL policy provided that: 
 

  This policy does not apply to ... any claim arising out of a wrongful act  
  occurring prior to the policy period if, prior to the effective date of [the  
  Policy]: ... you had a reasonable basis to believe that you had committed a  
  wrongful act or engaged in professional misconduct; [or] ... you could  
  foresee that a claim would be made against you[.] 
 

 The insurer, relying on this exclusion, argued that it did not have an obligation to 
defend and indemnify the firm in the former client’s action because a reasonable basis 
existed, prior to the inception of the insurer’s policy, to believe that a wrongful act 
was committed, professional misconduct had occurred, and a claim might be made 
against the firm.     

 
The court noted that, under New York law, there is a two-pronged test to 

determine the applicability of a known claims exclusion.   
 

First, the court “must ... consider the subjective knowledge of the insured 
[.]” Second, the court must then consider “the objective understanding of a 
reasonable attorney with that knowledge.” The “first prong requires the 
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insurer to show the insured's knowledge of the relevant facts prior to the 
policy's effective date, and the second requires the insurer to show that a 
reasonable attorney might expect such facts to be the basis of a claim.” 

 
See 2011 WL 6756971, at *7 [citing Liberty Ins. Underwriters, Inc. v. Corpina 
Piergrossi Overzat & Klar, LLP, 78 A.D.3d, 604, 913 N.Y.S.2d 31, 33 (1st Dept. 
2011)]. 
 
 The court in Schlather found that both prongs were satisfied and that the 
exclusion applied.  The court cited five provisions of the Code of Professional 
Conduct which were implicated by the former client’s 2007 letter.  Most importantly, 
the firm voluntarily dismissed the former client’s action without her consent.  The 
firm acknowledged that the former client voiced her displeasure with the firm’s 
handling of the action in 2007, and therefore, the court found, subjectively the firm 
was aware in 2007 that professional misconduct may have occurred and that a claim 
might be coming.  Similarly, employing the objective standard, the court concluded 
that a reasonable attorney with the knowledge possessed by the firm might expect a 
claim to arise because the conduct alleged fell below the minimum level of 
professional conduct expected of attorneys.   
 
 Thus, the court found that in 2007 (a) the firm knew, and (b) any reasonable 
attorney would have known, that a basis for a claim existed, even though one had not 
been made.  The potential claim was not disclosed in the application process, and the 
court granted the insurer summary judgment based on the known claims exclusion.      
  
6. What Damages Are Covered by the LPL Policy?  
 

The damages which are covered under an LPL policy are judgments, awards or 
settlements.  The following are typically not included in the definition of damages 
under LPL policies: 

 
a. fines and statutory penalties; 
b. sanctions;  
c. punitive damages; 
d. the return or restitution of legal fees; 
e. the multiplied portion of multiplied damages awards.   

 
 A question recently litigated is whether an insurance company is required to 
indemnify an attorney for any part of an award of treble damages under Judiciary 
Law §487, a statute which is seen often in attorney liability cases.   
 
 Section 487 of the Judiciary Law, entitled “Misconduct by Attorneys,” provides:   
 
  “An attorney or counselor who,  
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a. is guilty of any deceit or collusion, or consents to any 
deceit or collusion, with intent to deceive the court or 
any party;   

 
b. wilfully delays a client’s suit with a view to his own 

gain; or, wilfully receives any money or allowance for or 
on account of any money which he has not laid out, or 
becomes answerable for,  

 
is guilty of a misdemeanor, and in addition to the 
punishment prescribed therefore by the Penal Law, he 
forfeits to the party injured treble damages, to be 
recovered in a civil action.” 
 

See Judiciary Law § 487 (emphasis added). 
 
 In McCabe v. St. Paul Fire & Marine Ins. Co., 79 A.D. 3d at 1612, 914, N.Y.S. 
2d at 814, the Fourth Department addressed the issue of whether an attorney’s 
professional liability insurance carrier was required to indemnify the attorney for 
damages assessed against him for violating Judiciary Law §487.  The court noted that 
“New York public policy precludes insurance indemnification for punitive damages 
awards, . . . including awards of statutory treble damages.”  See 224 A.D.2d at 1614, 
914 N.Y.S.2d at 817 (citations and internal quotation marks omitted).  Citing the 
Second Department’s decision in Jorgensen v. Silverman, 224 A.D.2d 665, 638 
N.Y.S.2d 482 (2nd Dept. 1996), the Fourth Department held that damages awarded 
under section 487 are punitive, not compensatory, and that the carrier was not 
obligated to indemnify the attorney.  See id., 914 N.Y.S. 2d at 817 (quoting 
Jorgensen, 224 A.D.2d at 666, 638 N.Y.S.2d at 483).  Although the Court of Appeals 
granted leave to appeal, the case settled before the Court of Appeals heard arguments.  
 
 The Fourth Department did not address the issue of whether the insurance carrier 
could be required to indemnify the attorney for the compensatory damages aspect of 
the award, i.e., the amount of damages before trebling, but a recent decision from the 
Appellate Division, Second Department, suggests that the entire award is punitive and 
that even the compensatory portion of the award is not insurable.  In Specialized 
Industrial v. Carter, 99 A.D.3d 692, 952 N.Y.S.2d 97 (2d Dept. 2012), the defendant-
attorney was accused of violating Judiciary Law Section 487 by obtaining a default 
judgment against the plaintiff Specialized Industrial based on false invoices.  The 
defendant-attorney brought a contribution claim against the plaintiff’s former 
attorneys, claiming that their malpractice contributed to the plaintiff’s damages.  The 
third-party defendants moved to dismiss the contribution claim on the grounds that an 
award of treble damages under Judiciary Law 487 is punitive and a party cannot 
obtain contribution for punitive damages.   The defendant responded that he could 
seek contribution for the compensatory aspect of the damages award, i.e., the 
damages before trebling.  The lower court granted the third-party defendants’ motions 
and dismissed the defendant’s contribution claim.   
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 In affirming the dismissal, the Second Department held:  
 

  Treble damages awarded under Judiciary 
  Law § 487 “ ‘are not designed to compensate a plaintiff 
  for injury to property or pecuniary interests' ” (McCabe v. 

St. Paul Fire & Mar. Ins. Co., 79 A.D.3d 1612, 1614, 914 
N.Y.S.2d 814, quoting Jorgensen v. Silverman, 224 A.D.2d 
665, 666, 638 N.Y.S.2d 482). They are designed to punish 
attorneys who violate the statute and to deter them from 
betraying their “special obligation to protect the integrity of 
the courts and foster their truth-seeking function” (Amalfitano 
v. Rosenberg, 12 N.Y.3d 8, 14, 874 N.Y.S.2d 868, 903 N.E.2d 
265). Allowing an attorney who violates Judiciary Law § 
487 to seek contribution for any part of the award would run 
counter to this intent (but see Trepel v. Dippold, 2006 WL 
3054336, 2006 U.S. Dist. LEXIS 78050 [S.D.N.Y.2006] ). 
 

Id. at 693, 952 N.Y.S.2d at 98.      
 
 Given the conclusions of the Fourth Department in McCabe and Second 
Department in Specialized Industrial, it would seem that an insurance carrier would 
not be required to indemnify an attorney for any portion of an award of damages 
under Judiciary Law 487.  This may all be an academic discussion, though, as the 
same conduct which gave rise to the Judiciary Law liability would likely give the 
insurer grounds to disclaim coverage under the dishonest, fraudulent and criminal acts 
exclusion.  
 
7. Conclusion 

 
  The professional liability insurance policies that attorneys and firms pay for will 

have limited value if claims and potential claims are not properly identified and 
reported.  In order to protect themselves and give themselves peace of mind, attorneys 
should keep the claim reporting and “Known Claims Exclusions” in mind during both 
the application process and the life of the policy.   
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