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The privilege against self-incrimination
is primarily invoked in the context of
criminal prosecutions. As criminal practi-
tioners most frequently encounter Fifth
Amendment issues, they tend to be more
familiar with the scope and availability of
the privilege. Moreover, the Fifth
Amendment affords criminal suspects
and defendants a blanket protection

against self-incrimination. Since
there is rarely ever any question as
to whether an individual is either
a suspect or a target in an investi-
gation, the Fifth Amendment in a
criminal context is relatively easy
to identify and invoke.

Fifth Amendment issues arise in civil cases often
with little warning, however, and practitioners
who may have never represented a criminal defen-
dant are suddenly confronted with a constitutional
right primarily associated with criminal law.
Unlike criminal cases, in which a defendant is
readily identifiable and may simply refuse to take
the stand, civil litigants, witnesses, and their coun-
sel are sometimes afforded less warning — and less
time to prepare — for these issues. Accordingly, it
is beneficial for all trial lawyers to have a basic
knowledge of a Fifth Amendment application in
the civil context.

Availability of the Fifth Amendment Privilege
Despite the U.S. Constitution’s apparent limita-
tion of Fifth Amendment rights to “any criminal
case” (as well as an identical limitation in the
Virginia Constitution1), the Fifth Amendment
privilege is available to an individual in any court

proceeding, whether criminal or civil.2 The rule
protects civil litigants and witnesses because
incriminating testimony solicited in a civil pro-
ceeding could be used against the person in a
future criminal case, which directly violates state
and federal constitutional prohibitions on com-
pelling a witness from giving “evidence against
himself.”3 The privilege, however, is available only
to an individual and cannot be invoked on behalf
of a company.4 Moreover, it is a “personal” privi-
lege, and a witness cannot refuse to answer to
protect another.5

In order to protect an unwitting client
against self-incrimination, a practitioner must be
able to identify the instance when invocation of
the privilege is appropriate and analyze the
applicability of the privilege. The privilege applies
to testimony that may create a reasonable appre-
hension of prosecution by the witness. But the
Fifth Amendment “does not provide a blanket
right to refuse to answer questions.”6 It is up to
the judge to determine whether the privilege is
properly invoked, and that means that “some
investigative questioning must be allowed.”7

A witness need not give testimony that could
lead to criminal prosecution. In other words,
there must be some identifiable criminal charge
to which the questionable testimony would sup-
port or provide a link to evidence to support the
charge.8 To sustain the privilege, “it need only be
evident from the implication of the question, in
the setting in which it is asked, the responsive
answer to the question or an explanation of why
it cannot be answered might be dangerous. …”9

To sustain the privilege, counsel or the witness
must demonstrate to the trial court how a prose-
cutor, “building the most unseemingly harmless
answer, might proceed step by step to link the
witness to some crime” and that such linkage not
seem incredible or remote in the circumstances of
the particular case.10 

Although the privilege is restricted to evidence
that is testimonial in nature, it has been applied 
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in other circumstances. The Supreme Court of
Virginia has held that it may be applied to discov-
ery responses.11 The Virginia Court of Appeals
has extended the privilege to “private papers.”12

Practitioners should carefully distinguish, how-
ever, testimony that could result in criminal pros-
ecution from that which might result in civil,
administrative, or other punitive penalties. No
protection is afforded a client who may suffer a
penalty as opposed to criminal liability. For exam-
ple, attorney disciplinary proceedings are civil in
nature, and the Fifth Amendment privilege is not
available in a Virginia State Bar disciplinary pro-
ceeding simply because testimony could result in
disciplinary action.13

Special analysis is required in situations in
which the information sought is not verbal in
nature, particularly when the evidence is the target
of a subpoena. Private papers that contain incrim-
inating information and are “testimonial or com-
municative” appear to be privileged.14 Business
records, or other records that are required to be
kept by statute, are not protected.15 Also, docu-
ments that might otherwise enjoy protection but
which have been transferred to a third party are
not protected.16 When analyzing incriminating
documents, the most compelling factor to be con-
sidered is possession, rather than ownership of
those documents.17

In order to uphold criminal statutes, courts
have been careful to distinguish between commu-
nications and other evidence that could be used
in a criminal prosecution. For example, nontesti-
monial evidence such as breath and blood sam-
ples, lineups, and mug shots are not protected.
Photographs or electronic computer data are not
“testimonial,” but they certainly could be incrimi-
nating. For instance, a compromising photograph
suggesting adultery in the possession of a party to
a divorce proceeding or the computer hard drive
in a business conspiracy case where embezzle-
ment has occurred is not likely to be protected by
the Fifth Amendment. A carefully crafted sub-
poena could circumvent the privilege. In similar
instances, practitioners should not assume that
the privilege is available, or that it is definitely
enforceable if an adversary invokes it.

Methods of Invoking the Privilege Against 
Self-Incrimination
Whereas a criminal defendant enjoys a blanket
protection and may simply invoke Fifth
Amendment privilege and refuse to take the
stand, offer any testimony, or answer any ques-
tions, the Fifth Amendment privilege enjoyed 

by civil litigants and witnesses is more narrowly
applied. A criminal defendant may simply refuse
to take the stand; a civil litigant or witness, how-
ever, may not refuse to take the stand and may
not refuse to offer testimony. To the contrary, in
the civil context, the Fifth Amendment privilege
extends only to specific questions. The privilege
will not be automatically sustained upon a decla-
ration by the witness or the witness’s counsel that
the response could be incriminating. For obvious
reasons, the witness need not explain in minute
detail why the response may be incriminating. To
do so may jeopardize the very protection that the
privilege seeks to establish. However, the privilege
must be invoked for each question. At trial or in a
deposition, the witness must take the stand and
invoke the privilege for each and every applicable
question posed. Only the witness, and not his or
her attorney, can invoke the privilege.18 In the
context of a civil discovery process, such as inter-
rogatories and requests for admissions, the privi-
lege must be invoked in the responses.

Most Common Pitfall: Waiver of the Privilege 
The privilege is most commonly waived when a
client simply answers the question posed. The
response will be considered a waiver not just to
that specific question, but also to the matter and
events relating to the question.19 Moreover, the
affirmative denial of an allegation in a pleading
may result in waiver of the privilege with regard
to specific questions posed in discovery further
along in litigation.

It is much more burdensome to invoke the
Fifth Amendment privilege as opposed to waive
it. To invoke, a witness has to invoke for each
question. But by answering one question, waiver
attaches not just to the question, but also to
related inquiries.

Limitations On and Consequences In a 
Civil Proceeding
Counsel should be aware that, although the 
Fifth Amendment privilege is a right that always
accompanies a person to any legal proceeding,
there are some limitations to invoking it. The
concern usually involves the person who uses the
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privilege not to shield himself from criminal lia-
bility but as a sword to hinder the other party’s
attempts to obtain information. As explained
below, the General Assembly has diminished the
ability to abuse the privilege.

Another limitation of availability is that the
privilege cannot be invoked when the risk of
criminal prosecution has dissipated, such as when
the statute of limitations has expired. And the
privilege does not apply to embarrassing or
degrading responses, nor to testimony that may
lead to civil liability. Finally, as discussed above, it
does not protect against producing nontestimo-
nial, incriminating evidence.

Sword and Shield Doctrine 
and Virginia Code § 8.01-223.1
The Virginia Supreme Court in Davis v. Davis 20

set out the common law doctrine of “sword and
shield,” explaining that the privilege against self-
incrimination was intended solely as a shield.
The rule thus provides that a moving party can-
not use it as a sword to sabotage any attempt by
the other party, either during pretrial discovery
or at trial, to obtain information relevant to the
cause of action alleged and to possible defenses
of the claim.21

This doctrine’s applicability in Virginia is
questionable in light of Virginia Code § 8.01-
223.1, which states, “In any civil action the exer-
cise by a party of any constitutional protection
shall not be used against him.” The court of
appeals has interpreted this latter provision as
superceding, at least in some instances, the sword
and shield doctrine.22 In effect, the invocation of
the Fifth Amendment privilege is a weapon avail-
able to both parties that can prevent disclosure of
relevant information.

On the other hand, the impact of this protec-
tion may be minimized in the context of divorce
cases where adultery is alleged. In divorce pro-
ceedings, allegations of adultery must be proven
by clear and convincing evidence. In a case in
which the alleged adulterer’s conduct is suspi-
cious, one factor the courts consider is whether 
an explanation has been provided for the con-
duct. If no explanation has been provided, then
an adverse inference may be drawn. Even when
the privilege against self-incrimination has been
invoked, it appears that, despite the protection
afforded by § 8.01-223.1, it is still possible for an
adverse inference to be drawn.23 In Watts v. Watts24,
this is precisely what the Court of Appeals did.
The husband had invoked the privilege during
deposition when asked about whether he had

engaged in extramarital intercourse. In a footnote,
the court stated that it was “mak[ing] no negative
inference based” on this exercise of the Fifth
Amendment right.25 But the court, having found
sufficient evidence of adultery, then made the 
following statement: “In [invoking the Fifth
Amendment], however, husband failed to provide
a reasonable explanation for his conduct, a matter
about which we do take cognizance.”26

On this issue, counsel should also review
Romero v. Colbow,27 a divorce case in which the
wife invoked the privilege in connection with
questions about adultery. The Court of Appeals
upheld the commissioner in chancery’s finding
that evidence was not sufficient to prove the wife
had committed adultery despite very strong sus-
picious circumstances. The commissioner, relying
on Code § 8.01-223.1, had said that the wife’s
invocation could not be used against her.28 The
Court of Appeals issued its ruling without com-
menting on this statement of the commissioner.29

Virginia Code §§ 8.01-401(B) and 8.01-223.1 
Under Virginia Code 8.01-401(B), when one
party calls another party to testify and the latter
party refuses to do so, the court may punish the
refusing party for contempt of court. In addition,
the court may punish the refusing party by dis-
missing the action (if the refusing party is the
plaintiff) and strike or disregard the plea, answer,
or other defense of the party.

Just as with the sword and shield doctrine,
the effectiveness of this provision has been dimin-
ished by Virginia Code § 8.01-223.1. One circuit
court has ruled that Code § 8.01-223.1 is a more
specific statute because it addresses a refusal to
testify based on a constitutionally protected right
as opposed to a general refusal.30 Therefore,
under this reasoning, a party cannot be punished
for refusing to testify based on the privilege
against self-incrimination. But note that § 8.01-
223.1 applies to “a party” in a civil action; this
could suggest that if a party’s witness invokes the
privilege against self-incrimination, then the trial
court is permitted to draw an adverse inference
against that party.

Virginia Code § 19.2-270 
Counsel who is attempting to counter an invoca-
tion of the privilege by the opponent should also
become familiar with Virginia Code § 19.2-270,
which provides

In a criminal prosecution, other than for 
perjury, or in an action on a penal statute,
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evidence shall not be given against the
accused of any statement made by him as a
witness upon a legal examination, in a crim-
inal or civil action, unless such statement
was made when examined as a witness in
his own behalf.

On a quick reading, the statute appears to provide
immunity from future prosecution, thereby pre-
venting the invocation of the privilege against
self-incrimination. As discussed above, in order to
validly invoke the privilege, there must be a dan-
ger that the statement will support some part of a
criminal case against the witness. However, the
statute does not provide the type of blanket
immunity (such as derivative use or transactional
immunity) that would prevent an invocation of
the privilege. First, notice that the statute only
prevents the statement being used in a subsequent
prosecution. It does not prohibit using that state-
ment to lead to other evidence; the statute only
provides use immunity and not derivative use or
transactional immunity. This is significant
because a witness can base an invocation on the
premise that the statement, even though not
directly admissible, may lead to other evidence.

Also, the statute provides the immunity only
if the person is testifying on his own behalf. If an
attorney’s client is a witness in a litigation in
which the client has no interest, then the statute
does not apply to that witness.

Finally, the statute does not encompass per-
jury prosecutions. A client cannot invoke the
privilege because she wants to commit perjury at
a later hearing. But if the client has already given
testimony under oath in another matter and that
testimony is arguably inconsistent with what the
client intends to testify, then a valid basis likely
remains to invoke the privilege.

Conclusion
In criminal cases, the privilege against self-
incrimination frequently arises, and counsel is
typically prepared to address the issue well in
advance of the moment. In the civil arena, how-
ever, the privilege can come up unexpectedly. If
the issue is missed — or misunderstood — then
the consequences can be severe. An inadvertent
waiver of the issue will mean that the client will
be deprived of invoking a powerful constitu-
tional protection. !
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June 6, 2014 

Jill Roseland Harris, Esq. 
565 North Birdneck Road 
Virginia Beach, Virginia 23451 

Kenneth B. Murov, Esq. 
716 J. Clyde Morris Blvd., Suite B 
Newport News, Virginia 23501 

Keri A. Markiewicz, Esq. 
1604 Hilltop West 
Executive Center, Suite 308 
Virginia Beach, Virginia 23451 

Re:  Susan K. Davis v. Millard M. Davis  
Civil Nos.: CLI3-7696,13-7696-01  

Dear Ladies and Mr. Murov: 

We are fortunate there are no children of the marriage in this particularly spiteful divorce 
suit. The parties entered into separation agreements in April and July of 20 11, but the husband is 
asking they be declared void because of certain alleged misbehavior of the wife during the time 
they were negotiating the agreements. In what is surely a bad sign for the trial judge, whoever 
that may prove to be, each party has issued subpoenae duces tecum for the pharmacy records of 
the other. The suit came before me on May 22 on several motions, but time permitted only two 
of them to be heard fully. 

Motion to Quash 

Mr. C (as this is a public record I shall so refer to Ms. Markiewicz's client), who is 
alleged to be (or to have been) the wife's paramour, seeks to quash a subpoena duces tecum the 
husband issued for his cellular telephone records. He states he is self-employed and he 
complains that this would be an invasion of the privacy of his clients. The evidence adduced at 
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the hearing supported that complaint as it proved the husband is likely to misuse the information 
if its production is compelled. 

The husband has sent many text messages to Mr. C. It appears he obtained Mr. C's 
number from his wife's telephone records. Some of the text messages were vulgar; others were 
somewhat threatening. Mr. C, no doubt, found them all unwanted. 

The husband has also called two women who are friends of his wife, whose telephone 
numbers he also seems to have obtained from his wife's telephone records. Ms. Alewine 
testified she did not know the husband, but he nonetheless called her to tell her that his wife had 
cheated on him eight times. Ms. Bangel testified she has met the husband, but she does not 
know him well. Their lack of familiarity did not dissuade the husband from telling her she could 
expect a subpoena because the wife had a tryst at her house. 

I sustain the motion to quash except that Mr. Murov may: (i) obtain records showing 
communications to or from any telephone number the wife used, and (ii) give to Ms. Markiewicz 
a list of other telephone numbers he wishes to check against Mr. C's records, and a specific 
reason for each other number requested. If Ms. Markiewicz has no objection to the request she 
shall produce the records; if she has an objection another hearing may be necessary. Telephone 
numbers not covered by (i) or (ii) shall be redacted. The husband will pay Ms. Markiewicz a 
reasonable paralegal's fee for preparing these records. 

Motion to Compel 

The husband moves to compel Mr. C to answer questions at a deposition about sexual 
relations he may have had with the wife. Mr. C was deposed on April 8, and he invoked his right 
against self-incrimination to most of the questions asked. At the hearing he claimed he did so 
because he feared that if he answered he could be prosecuted for fornication, prostitution, or 
consensual sodomy. 

The privilege against self-incrimination must be specifically claimed on a particular 
question. The court may require a witness to answer a question if it clearly appears the witness 
is mistaken in his belief of a hazard of incrimination. To sustain the privilege, the court must be 
shown how conceivably a prosecutor, building on a seemingly harmless answer, might proceed 
step by step to link the witness to some crime, but this suggested course and scheme of linkage 
must not seem incredible in the circumstances of the particular case. Furthermore, the privilege 
protects against real dangers, not remote and speculative possibilities. North American 
Mortgage Investors v. Pomponio, 219 Va. 914, 918-19, 252 S.E.2d 345, 348-49 (1979) (citing 
and quoting from Hoilman v. United States, 341 U.S. 479, 486-87 (1951»; Zicarelli v. New 
Jersey State Commission ofIn vest igati un, 406 U.S. 472, 478 (1972); United States v. Coffey, 198 
F.2d 438,440 (3rd Cir. 1952); Temple v. Commonwealth, 75 Va. 892, 899 (1881). 
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Fornication 

At the hearing it was stated without objection or contradiction that Mr. C is not married. 
If he has been having an affair with the wife, he has committed fornication. Commonwealth v. 
Lafferty, 6 Gratt. (47 Va.) 672 (1849). The General Assembly has not repealed the fornication 
statute, Code § 18.2-344, but the Supreme Court held it unconstitutional with respect to private, 
consensual conduct in Martin v. Ziherl, 269 Va. 35, 607 S.E.2d 367 (2005), as explained in 
McDonald v. Commonwealth, 274 Va. 249, 645 S.E.2d 918 (2007). As fornication is a class 4 
misdemeanor, there is a one year statute of limitations on prosecutions. Code § 19.2-8. 

Prostitution 

Mr. C claims he could be subject to prosecution for prostitution, Code § 18.2-346, based 
upon questions about the wife's payment of his traveling expenses or debts. (Deposition pp. 14-
15), . Prostitution is "common, indiscriminate, illicit intercourse for hire, or the practice by a 
female in offering her body to an indiscriminate intercourse with men for money or its 
equivalent." Trentv. Commonwealth, 181 Va. 338, 342,25 S.E.2d 350, 352 (1943) (quoting 
People v. Marron, 140 Cal. App. 432, 35 P.2d 610 (1934)). Even applying a gender-neutral 
definition, iflovers bestow gifts or other things ofvalue on one another, they are not engaged in 
prostitution. His prosecution for this offense is beyond a remote and speculative possibility. 

Furthermore, as prostitution is a class 1 misdemeanor, there is a one year statute of 
limitations on prosecutions. Code § 19.2-8. 

Sodomy 

Mr. C also claims he could be subject to prosecution for sodomy, Code § 18.2-361. The 
Court of Appeals for the Fourth Circuit held the statute unconstitutional in Macdonald v. Moose, 
710 F.3d 154 (4th Cir. 2013). The Supreme Court of Virginia has upheld the statute as applied to 
acts involving an adult and a minor. McDonald v. Commonwealth, supra. The Court of Appeals 
of Virginia has upheld the statute as applied to public acts. Sings on v. Commonwealth, 46 Va. 
App. 724, 621 S.E.2d 682 (2005). As sodomy is a felony not mentioned in Code §19.2-8, there 
is no statute of limitations on its prosecution. 

Public Acts 

An act occurring in a place not open to the public may nonetheless be considered to be 
"in public" under various criminal statutes. In Crislip v. Commonwealth, 37 Va. App. 66, 554 
S.E.2d 96 (2001), the Com1 upheld a conviction for intoxication "in public," Code § 
when the defendant was on a porch on private property in open view of a public highway sixty 
feet away. In Singson, supra, the act occurred in a department store bathroom. In Barnes v. 
Commonwealth, 61 Va. App. 495, 737 S.E.2d 919 (2013), the Court upheld convictions for 
indecent exposure, Code § 18.2-387, and obscene sexual display, Code § 18.2-387.1, when the 
defendant was masturbating in his cell block in jail - a place most members of the public hope 
never to be. The former statute requires that the act occur "in any public place, or in any place 
where others are present;" the latter requires the act occur "in any public place where others are 
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present." The Court of Appeals held that "public place" as used in these statutes: "comprises 
places and circumstances where the offender does not have a reasonable expectation of privacy, 
because of the foreseeability of a public witness." 61 Va. at 500, 737 
S.E.2d at 921. However, in Everett v. Commonwealth, 214 Va. 325, 200 S.E.2d 564 (1973), a 
conviction under former Code §18.1 193 for "open and gross lewdness and lasciviousness" was 
reversed because the defendant's nakedness was revealed to a deputy sheriff staking out the 
motel room only when the "wind parted the curtains at the open window to the back bedroom." 
214 Va. at 326, 200 S.E.2d at 566. The Court held that: "Conduct not in a public place or a 
place open to public view and which can be seen only by looking past drawn curtains into a 
private residence is not 'open' ...." 214 Va. at 327,200 S.E.2d at 566. 

What to make of all this? If Mr. C and the wife engaged in coitus or consensual sodomy, 
criminal liability could depend, among other factors, upon the nature of the place where the act 
occurred, and, if in a building, the location of windows, the presence of drawn or open curtains, 
lighting, the proximity to a public street or sidewalk, and the time of day. As a witness may not 
claim a blanket right to refuse to answer questions in a civil proceeding, but, rather, must claim 
the privilege with respect to a particular question, I should not decree a blanket denial of the 
privilege when exposure to prosecution may depend upon so many unknown circumstances. 
Although prosecutions for fornication and consensual sodomy are now uncommon, the discretion 
of an unknown assistant Commonwealth's attorney is a poor guarantee of the liberty of the 
citizen, and, given the husband's conduct it is quite possible he would attempt to secure 
a warrant from a magistrate based upon deposition testimony. 

Mr. C must answer questions about coitus with the wife more than one year before the 
resumption ofhis deposition. I am not prepared to go beyond this on the state of the record 
before me. Ms. Markiewicz shall prepare an order reflecting this ruling. 

Sincerely yours, 

Everett A. Martin, Jr.  
Judge  

EAMjr.lmls 

Enclosure 
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By Brian P. Ketcham

Brian P. Ketcham is an Associate at Kostelanetz & Fink, LLP in New York City. He handles both civil and criminal tax
matters, white collar criminal cases, and complex civil litigation.

TEXT:

[*46]

On June 28, 2013, the House Oversight and Government Reform Committee (the committee) passed a resolution
declaring that IRS official Lois Lerner waived her Fifth Amendment rights when she appeared at a hearing before the
committee on May 22, 2013. n1

Lerner serves as the IRS's director of the Tax-Exempt and Government Entities Division; she is currently on paid
administrative leave from the IRS as a result of allegations that her division improperly scrutinized purported
conservative organizations seeking tax-exempt status. At the Oversight Committee hearing, Lerner made an opening
statement attesting that she had done nothing wrong and had broken no laws in connection with the scandal.

House Republicans now contend that Lerner's opening statement operated as a waiver of her Fifth Amendment
right against self-incrimination and that she may now be recalled before the committee and subjected to
cross-examination, or held in contempt of Congress. Oversight Committee Chair Darrell E. Issa (R-CA) (a non-lawyer)
rejected calls from Oversight Committee ranking minority member Elijah E. Cummings (D-MD) (a lawyer) to convene
a hearing and call legal experts to testify about whether Lerner waived her Fifth Amendment rights.

The Fifth Amendment Privilege

The Fifth Amendment provides that "[n]o person . . . shall be compelled in any criminal case to be a witness against
himself." n2 At first glance, it would appear that the privilege may only be invoked in "criminal" cases and is thus
unavailable in civil matters, regulatory hearings or, as at issue in Lerner's case, congressional testimony. In Kastigar v.
United States, n3 however, the Supreme Court emphasized that the Court has historically been "zealous to safeguard
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the values which underlie the [Fifth Amendment] privilege" and explained that the privilege "can be asserted in any
proceeding, civil or criminal, administrative or judicial, investigatory or adjudicatory[.]" n4 A witness may properly
invoke the privilege when the witness "reasonably believes" that a disclosure "could be used in a criminal prosecution
or could lead to other evidence that might be so used." n5 Examples in which a witness in a congressional hearing was
subsequently found to have inadvertently waived the Fifth Amendment are rare. Both Republican and Democrat
members of the committee, however, have publically stated that they believe that the rules applicable to court witnesses
should apply in Lerner's case. n6

[*47] Waiving the Fifth Amendment Privilege

The Supreme Court has emphasized that waiver of the Fifth Amendment privilege "is not to be lightly inferred," n7
and that "courts must indulge every reasonable presumption against waiver." n8

Nevertheless, the protections afforded by the Fifth Amendment can of course be waived. For example, most
lawyers are certainly familiar with so-called "Miranda waivers," whereby an individual suspected of criminal
wrongdoing is advised by the police of, among other things, the right to remain silent and that anything said after being
advised of the right against self-incrimination may be used against the person in court, provided that the person's

Fifth Amendment waiver was knowing and intelligent. n9 Fifth Amendment rights can be waived in other ways.
Most relevant to Lerner's case, a waiver of the privilege may be inferred from a witness's prior testimony that is related
to the same subject matter -- sometimes referred to as a "testimonial waiver." As one court has explained, however, a
testimonial waiver is also not to be lightly inferred. n10

In Klein v. Harris, n11 the U.S. Court of Appeals for the Second Circuit outlined the test for determining whether
there has been a testimonial waiver of the privilege against self-incrimination. First, it must be shown that "the witness's
prior statements have created a significant likelihood that the finder of fact will be left with and prone to rely on a
distorted view of the truth." n12 Second, the witness must have also had "reason to know that his prior statements
would be interpreted as a waiver of the Fifth Amendment's privilege against self-incrimination." n13

Did Lerner Waive Her Fifth Amendment Right Against Self-incrimination?

A threshold inquiry -- whether when Lerner appeared before the committee she had a reasonable belief that her
testimony might be used against her -- appears easily satisfied. Indeed, Speaker of the House John Boehner (ROH) has
publically asked, "Who is going to jail over this scandal?" n14 Moreover, Lerner has not, to date, been offered
immunity for her testimony. Accordingly, it appears beyond dispute that the Fifth Amendment is implicated.

Turning to the test outlined in Klein, the next question is whether Lerner's opening statement left the committee
with a "distorted view of the truth." Some Republican members of the committee certainly believe that she did. n15 A
parsing of Lerner's actual statements to the committee, however, indicates that she said nothing to "distort" any of the
underlying facts being investigated by the committee. Rather, as set forth below, Lerner simply made a brief blanket
statement attesting to her innocence, and then invoked the privilege:

Good morning Mr. Chairman and members of the committee. My name is Lois Lerner and I am the
director of exempt organizations at the Internal Revenue Service. I have been a government employee for
over 34 years. I initially practiced law at the Department of Justice and later at the Federal Election
Commission. In 2001, I moved to the IRS to work in the exempt organizations office and in 2006 I was
promoted to be director of that office. Exempt Organizations oversees about 1.6 million tax-exempt
organizations and processes over 60,000 applications for tax exemption a year. As director, I am
responsible for about 900 employees nationwide and administer a budget of almost $ 100 million dollars.
My professional career has been devoted to fulfilling responsibilities of the agencies for which I have
worked and I am very proud of the work that I have done in government.
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On May 14th, the Treasury inspector general released a report finding that the Exempt Organizations
field office in Cincinnati, Ohio, used inappropriate criteria to identify for further review applications
from organizations that planned to engage in political activity, which may mean that they did not qualify
for tax exemption. On that same day, the Department of Justice launched an investigation into the
matters described in the inspector general's report. In addition, members of this committee have accused
me of providing false information when I responded to questions about the IRS processing of
applications for tax exemption. I have not done anything wrong. I have not broken any laws. I have not
violated any IRS rules or regulations, and I have not provided false information to this or any other
congressional committee. And while I would very much like to answer the committee's questions today, I
have been advised by my counsel to assert my constitutional right not to testify or answer questions
related to the subject matter of this hearing. After very careful consideration, I have decided to follow my
counsel's advice and not testify or answer any of the questions today. Because I am asserting my right
not to testify, I know that some people will assume that I have done something wrong. I have not. One of
the basic functions of the Fifth Amendment is to protect innocent individuals and that is the protection I
am invoking today. Thank you. n16

It is indeed hard to see how Lerner's statement distorted the truth. The first paragraph of the statement simply
provided the committee with her background and did not touch on the substance or subject matter of the underlying
inquiry. Next, the first portion of the second paragraph summarized what is best described as the procedural history
leading up to Lerner's appearance before the committee. Finally, the remainder of the statement is nothing more than a
boilerplate denial of any personal misconduct -- Lerner did not even offer a general challenge to the inspector general's
findings; rather, she seems to be stating that, even if the allegations set forth in the inspector general's report are all true,
she did not do anything improper or illegal. As such, it appears that Lerner's statement cannot satisfy the first prong of
the inquiry set forth in Klein.

Assuming for the sake of argument, however, that the first Klein prong has in fact been satisfied, it appears unlikely
that the second prong of the Klein analysis has also been satisfied. Indeed, the very fact that Lerner expressly stated that
she had chosen to invoke her Fifth Amendment protections on the advice of her attorneys undermines any argument that
she "had reason to know" n17 that her statements would be interpreted as a Fifth Amendment waiver. Indeed, her
statement [*48] indicates only a belief that anything she might say beyond her statement might operate as a waiver of
her Fifth Amendment rights. As the Klein court explained," [i]t would be unfair to the witness for a court to infer
[testimonial] waiver unless the witness had reason to know, when he made the prior statements, that he might thereby
be found to have waived his Fifth Amendment privilege." n18

Lerner Did Not Waive Her Fifth Amendment Rights

As the foregoing discussion illustrates, testimonial Fifth Amendment waivers are rare and are generally found "only
in the most compelling of circumstances." n19 Although some House members certainly smell political blood in the
water, such considerations fall well short of compelling legal circumstances. That said, it is surely in the public's interest
to develop a complete understanding of what happened in the Cincinnati field office and whether any organization was,
in fact, singled out or improperly scrutinized due to the organization's political leanings. However, the committee's
recent resolution -- voted along party lines -- simply finding that Lerner waived her Fifth Amendment rights was, in the
first place, an improper exercise of congressional authority n20 and, moreover, a misapplication of the doctrine of Fifth
Amendment testimonial waivers.

GRAPHIC:
PHOTO, Brian P. Ketcham

FOOTNOTE-1:
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n1 In relevant part, the resolution states that "Ms. Lerner's self-selected, and entirely voluntary, opening
statement constituted a waiver of her Fifth Amendment privilege against self-incrimination because a witness
may not testify voluntarily about a subject and then invoke the privilege against self-incrimination when
questioned about the details. Resolution of the Committee on Oversight and Government Reform (available at
http://oversight.house.gov/release/oversight-committee-lerner-waived-her-5th-amendment-right/) (last accessed
July 2, 2013).

n2 U.S. CONST. AMEND. V.

n3 Kastigar v. United States, 406 U.S. 441 (1972) (footnotes omitted).

n4 Id. at 445-46 (emphasis added).

n5 Id. at 445.

n6 See http://nymag.com/daily/intelligencer/2013/05/lerner-gowdy-waive-right-5th-amendment-irs.html (last
accessed July 2, 2013).

n7 Smith v. United States, 337 U.S. 137, 150(1949).

n8 Emspak v. United States, 349 U.S. 190, 198(1955).

n9 Miranda v. Arizona, 384 U.S. 436 (1966).

n10 Klein v. Harris, 667 F.2d 274, 287 (2d Cir. 1981) (citing Smith v. United States, 337 U.S. 137 (1949)).

n11 Klein, supra note 10, at 274.
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n12 Id. at 287.

n13 Id.

n14 See http://news.yahoo.com/john-boehner-irs-going-jail-over-scandal-182410567.html (last accessed July
2,2013).

n15 See, e.g.,
http://www.realclearpolitics.com/video/2013/05/22/rep_gowdy_lerner_waived_her_fifth_amendment_rights_by_giving_statement.html
(remarks of Rep. Trey Gowdy (R-SC):"She just testified. She just waived her Fifth Amendment right to
privilege. You don't get to tell your side of the story and then not be subjected to cross examination.") (last
accessed July 2, 2013).

n16 Transcript prepared by author from video of Ms. Lerner's statement to House Oversight Committee on May
22, 2013. Video clip available at http://www.politico.com/story/2013/05/darrell-issa-irs-lois-lerner-91755.html
(last accessed July 2, 2013).

n17 Klein, supra note 10, at 287.

n18 Id. at 288.

n19 .Id.

n20 Marbury v. Madison, 5 U.S. 137, 177 (1803) ("It is emphatically the province and duty of the judicial
department to say what the law is.") (emphasis added).
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COVER STORY: SILENCE IS NO LONGER GOLDEN: HOW LAWYERS MUST NOW ADVISE SUSPECTS IN
LIGHT OF SALINAS V. TEXAS

By Neal Davis and Dick DeGuerin

Neal Davis is a partner in Stradley, Davis & Reynal LLP in Houston, Texas. He is Board Certified in Criminal Law by
the Texas Board of Legal Specialization and is AV Preeminent rated by Martindale Hubbell. Before establishing his
current firm, he worked at Dick DeGuerin's law firm.

Dick DeGuerin specializes in criminal defense and enjoys a widely varied practice in both state and federal trials and
appeals. He was the first lawyer in the United States to file a motion relating to the "Hyde Amendment." In addition to
his trial practice, he teaches Criminal Defense Advocacy as an adjunct professor at the University of Texas School of
Law.

TEXT:

[*16]

Almost 70 years ago, Justice Robert Jackson made the following observation in Watts v. Indiana: "[A]ny lawyer worth
his salt will tell the suspect in no uncertain terms to make no statement to police under any circumstances." n1 But after
the Supreme Court's recent decision in Salinas v. Texas, n2 Justice Jackson's once-stalwart advice could be tantamount
to malpractice if police question a suspect in a noncustodial context. Silence is no longer golden.

Under the Supreme Court's Alice in Wonderland approach to the Self-Incrimination Clause, witnesses cannot
exercise their right to remain silent in a noncustodial context unless they speak up. In a 5-4 decision, n3 Salinas held
that a witness, whom police subject to noncustodial questioning without giving the Miranda warning, cannot rely on the
Fifth Amendment unless he expressly invokes it. n4 That is, if a witness remains silent in the face of such questioning,
the prosecution can, at trial, introduce his silence as substantive evidence of his guilt. And further, the police do not
have to inform the witness in advance of his right against self-incrimination.

While it did not receive widespread media attention, Salinas has profoundly changed the law of self-incrimination.
n5 Imagine the myriad common scenarios in which Salinas might apply. For example, Salinas might apply when (1) a
suspect receives a target letter from a prosecutor; (2) police or prosecutors contact a suspect to discuss a case; or (3)
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police question a suspect while conducting an investigation or serving a subpoena. Then think about the frightening
prospect of a suspect who simply remains silent. At trial, the prosecution can argue that the defendant must be guilty
because he remained silent instead of cooperating and speaking to police. Consider how this argument -- that pretrial
silence shows the defendant's guilt -- muddles the jury charge that a nontestifying defendant's refusal to take the stand
cannot be held against him.

Welcome to the Roberts Court and the shrinking Bill of Rights.

1. Background

In late 1992, someone shot and killed Juan and Hector Garza in their apartment. A witness heard shots fired early
that morning and saw a man run from the Garzas' apartment building to "a dark-colored Camaro or Trans Am." Houston
police officers found shotgun shell casings in the apartment but no other physical evidence. Their investigation revealed
that the Garzas had hosted a party the night before, and officers began searching for suspects from that gathering.

[*17] Officers learned that Genovevo Salinas had attended the Garzas' party, and they began to consider him a
suspect in the murders. Nearly three weeks later, two police officers went to the Salinas family home. The officers
spoke with Salinas and his father, both of whom cooperated fully with the investigation. Salinas and his father signed a
consent-to-search form. Salinas told the police that his father owned a shotgun, and his father produced the weapon
upon request.

The officers asked Salinas to accompany them to the police station "to take photographs" and provide "elimination
prints." He agreed.

Salinas and the officers arrived at the police station around 6:30 p.m. The two officers showed him into an
"interview room" and began questioning him about his relationship with the people who had been at the party. Salinas
was never handcuffed and was technically free to leave at any time during the interview. And so Miranda warnings
were neither issued nor required. He had no counsel present.

After the officers asked whether any of the other attendees had "disagreements" with the Garzas, their inquiry
abruptly pivoted to Salinas. The officers asked him whether his father's shotgun "would match the shells recovered at
the scene of the murder." Salinas remained silent, refusing to respond to the question. According to Sergeant Elliott, one
of the questioning officers, Salinas also "looked down at the floor, shuffled his feet" and tightened up.

Officers then asked Salinas about other topics, such as where he had been the morning of the shootings. Salinas
answered that he had been at home that morning.

After the interview, which lasted almost an hour, the questioning officers decided to arrest Salinas on outstanding
traffic fines. The next day, a ballistics report suggested that the shotgun owned by his father matched the casings found
at the Garzas' apartment. Yet the district attorney found the evidence insufficient to charge Salinas with murder and
ordered him released.

Several days later, police procured an additional statement from Damien Cuellar, someone else at the Garzas' party.
Cuellar had already given two statements to the HPD, neither of which implicated Salinas. But Cuellar now said that he
"felt compelled to come forward" after the ghosts of the Garza brothers visited him in a dream. In this third statement,
Cuellar claimed that, over scrambled eggs, Salinas confessed to him that he (Salinas) had killed the Garzas.

Based on this alleged confession, the Harris County district attorney charged Salinas with murdering Juan Garza.
Police did not locate Salinas until 2007, when they found him living in Harris County under a different name.

The state argued at trial that Salinas had attended the party at the Garzas' apartment, returned several hours later
with his father's shotgun, and killed both men. "We don't have [a] motive," the prosecution conceded to the jury. But it
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argued in closing that the jury should convict Salinas based on the ballistics report, Cuellar's revised statement to the
police, and Salinas's effort to elude arrest.

At trial, the state placed little emphasis on Salinas's prearrest silence. During his direct examination, Sergeant
Elliott did not mention Salinas's silence in response to his question about the shotgun shells; he mentioned it only during
the redirect, and then briefly. And at closing, the prosecutor referred to Salinas's silence during prearrest questioning
only in passing.

Salinas did not testify. His attorney argued that others had motives to commit the murders and attacked the state's
three pieces of evidence. The jury was unable to reach a verdict, and the judge declared a mistrial.

The state elected to retry Salinas. Before trial, defense counsel asked the court to make clear that the
Self-Incrimination Clause barred the state from referencing Salinas's silence during his prearrest interview. The state
disagreed, contending that Salinas's silence was admissible. The court deferred a final ruling until trial.

Once again, Salinas did not testify at trial. Yet unlike the first trial, the prosecution relied heavily on Salinas's
silence during police questioning, characterizing it as a "very important piece of evidence." Over the defense's renewed
objection, the judge permitted Sergeant Elliott to testify at length during direct examination about Salinas's silence when
asked whether the casings found at the Garzas' apartment would match his father's shotgun. The officer emphasized that
Salinas "did not answer" that question.

During closing arguments, the prosecutor highlighted this evidence, arguing that Salinas's silence demonstrated his
guilt:

The police officer testified that [Salinas] wouldn't answer that question. He didn't want to answer that.
Probably the first time he realizes you can do that. What? You can compare those? You know, if you
asked somebody -- there is a murder in New York City, is your gun going to match up the murder in
New York City? Is your DNA going to be on that body or that person's fingernails? Is [sic] your
fingerprints going to be on that body? You are going to say no. An innocent person is going to say,
"What are you talking about? I didn't do that. I wasn't there." He didn't respond that way. He didn't say,
"No, it's not going to match up. It's my shotgun. It's been in our house. What are you talking about?" He
wouldn't answer that question.

The jury found Salinas guilty of murder. Under Texas law, the jury also had to determine a proper sentence. Even
though murder is punishable by up to life in prison, and the prosecution maintained that Salinas had actually killed both
Garza brothers, the jury sentenced him to only 20 years in jail.

2. Texas Appeals

In the court of appeals -- which is the intermediate appeals court in Texas -- Salinas argued that the prosecution's
use of his silence as substantive evidence of his guilt violated the Fifth Amendment. The prosecution argued the Fifth
Amendment did not apply because he was not in custody and so not under compulsion when police questioned him. The
court of appeals agreed with the prosecution and affirmed the conviction:

Absent a showing of government compulsion, the Fifth Amendment simply has nothing to say on the
admissibility of prearrest, pre-Miranda silence in the state's case-in-chief. We therefore hold the Fifth
Amendment has no applicability to prearrest, pre-Miranda silence used as substantive evidence in cases
in which the defendant does not testify.

* * *
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Salinas does not argue he was in custody during the interview, and [police] testified Salinas was never
handcuffed and was free to leave. Salinas's interview is therefore properly categorized as a voluntary
encounter with police.

[*18] While it did not receive widespread media attention, Salinas has profoundly changed the law of
self-incrimination.

Miranda warnings, therefore, were neither issued nor required. There was no government compulsion in
the prearrest, pre-Miranda questioning in which Salinas voluntarily participated for almost an hour.
Accordingly, the Fifth Amendment privilege against self-incrimination was not triggered and did not
prevent the state from offering Salinas's failure to answer the question at issue. n6

The Texas Court of Criminal Appeals, which is the highest criminal court in Texas, granted review. The court, in a
7-1 opinion, affirmed:

The plain language of the Fifth Amendment protects a defendant from compelled self-incrimination. In
prearrest, pre-Miranda circumstances, a suspect's interaction with police officers is not compelled. Thus,
the Fifth Amendment right against compulsory self-incrimination is "simply irrelevant to a citizen's
decision to remain silent when he is under no official compulsion to speak." n7

3. Supreme Court

After the state appeal, Salinas filed a petition for certiorari, raising the following question: "Whether or under what
circumstances the Fifth Amendment's Self-incrimination Clause protects a defendant's refusal to answer law
enforcement questioning before he has been arrested or read his Miranda rights." n8 The Supreme Court granted
certiorari "to resolve a division of authority in the lower courts over whether the prosecution may use a defendant's
assertion of the privilege against self-incrimination during a noncustodial police interview as part of its case in chief."
n9

At oral argument, most questions focused on whether a witness must formally invoke the Fifth Amendment. Justice
Kagan easily navigated the nuances of Fifth Amendment law. Her heated questions forced the state to concede that the
Fifth Amendment would apply to prearrest silence if the witness expressly invoked his right to silence. This was a shift
from the state's position in Texas courts that a defendant has absolutely no Fifth Amendment rights during noncustodial
interrogation. (Justice Sotomayor, a former prosecutor, described this position as "radical" at oral argument.)

It was apparent at oral argument that the case would be closely decided. We needed Justice Kennedy. During oral
argument, he implied that prior cases had provided clarity on when the Fifth Amendment applies and that we were
asking the Court to push those decisions into "a gray area." Appearing in his 21st oral argument, Professor Jeffrey
Fisher replied that Salinas was actually arguing for a bright-line rule -- that the right to remain silent be guaranteed for
any individual "in a police investigation setting." Did Justice Kennedy's concern mean that he would vote against
Salinas?

On June 17, 2013, the Supreme Court decided Salinas. Justice Kennedy joined the conservatives. Salinas lost 5-4.

Justice Alito wrote the Court's plurality opinion, which Chief Justice Roberts and Justice Kennedy joined. n10 This
opinion controls the case.

The plurality held that "before [a witness can] rely on the privilege against self-incrimination, he [is] required to
invoke it." n11 Since Salinas remained silent, instead of expressly invoking his right against self-incrimination, the
prosecution could use his silence as substantive evidence of his guilt. The Court therefore affirmed the judgment of the
Texas Court of Criminal Appeals, albeit on a totally different ground.
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In explaining its holding, the plurality opinion stated that "[t]o prevent the privilege from shielding information not
properly within its scope, we have long held that a witness who 'desires the protection of the privilege . . . must claim it'
at the time he relies on it." n12

The plurality argued that its precedents had carved out two exceptions to this rule that a witness must invoke the
privilege -- neither of which applied to Genovevo Salinas.

The first exception was established in Griffin v. California. n13 There, the Court held that a defendant does not
have to take the stand to assert his right against self-incrimination. A criminal defendant has an absolute right to refuse
to testify. And so neither a showing that his testimony would be self-incriminating nor a grant of immunity could force
him to speak. Accordingly, forcing him to take the stand to invoke the Fifth would be pointless.

The second exception is that defendants do not have to invoke the privilege when governmental coercion forces
them to abnegate the privilege. The exception applies, for example, when a defendant faces the "inherently compelling
pressures" of an "unwarned custodial interrogation." n14

The plurality held that Salinas did not fall into the first exception -- the right to refuse to take the stand -- because
witnesses in precustodial interrogation do not have an unqualified right to invoke the Fifth.

And it held that Salinas did not fall into the second exception because he had voluntarily accompanied the police
and was free to leave the station. Thus, governmental coercion did not prevent him from invoking the privilege.

The problem, the plurality reasoned, was that "whatever the most probable explanation" for Salinas's silence, it was
ultimately "insolubly ambiguous" why he was invoking it. There are different reasons a witness, like Salinas, might
keep silent: perhaps he is trying to think of a good lie, he is embarrassed, or he is protecting someone else. Since Salinas
alone knew why he did not answer the officer's question, he had the "burden . . . to make a timely assertion of the
privilege." n15

The plurality observed that it might be true that a witness "unschooled in the particulars of legal doctrine" could
think silence sufficiently invokes the right against self-incrimination. But despite "popular misconceptions," the Fifth
Amendment protects a defendant against being "compelled in any criminal case to be a witness against himself." It does
not establish an "unqualified 'right to remain silent.'" n16

The plurality stated, in dicta, that police "have done nothing wrong" and "accurately state the law" when they tell
suspects their silence can be used against them. In Minnesota v. Murphy, n17 for example, nothing unconstitutional
occurred when government officials told Marshall Murphy that he was required to speak truthfully to his parole officer.
"So long as police do not deprive a witness of the ability to voluntarily invoke the privilege, there is no Fifth [*19]
Amendment violation," the Supreme Court said in Salinas.

4. The Impact of Salinas

Salinas profoundly affects how police investigate cases, prosecutors try cases, and defense attorneys advise
suspects. n18

a. Police

Salinas does not require police officers to give any warning -- Miranda or otherwise -- to witnesses they subject to
noncustodial interrogation. Witnesses are expected to know they have a right against self-incrimination. And unless
they expressly invoke this right, anything they say -- or do not say -- can be used against them.

Perhaps most disturbing is the plurality's approval, in dicta, of police "accurately stating the law" to witnesses.
Under this theory, there is nothing improper about police telling a suspect who is not in custody, "Joey, I want to ask
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you some questions. And if you don't answer my questions, then at your trial the prosecutor will be able to stand in front
of the jury and tell them an innocent man would answer my questions. So I recommend you answer my questions." All
but an expert in Fifth Amendment law would believe he had to answer the officer's questions.

And this is just part of the reason the plurality opinion significantly undermines Miranda. Police are now
encouraged to "question first, arrest later." They can conduct noncustodial questioning of a suspect -- even when
probable cause exists to arrest him -- knowing that he will rarely assert the privilege and that anything else he does,
whether he speaks or remains silent, can be used against him. Under Salinas, police can wield various investigative
techniques against suspects.

They can send a letter to the suspect and ask him to come in for questioning. They can call the suspect to ask him
questions. Or they can ask the suspect questions ancillary to an investigation or while serving a subpoena. In any of
these circumstances, or an array of others, the suspect's silence or his failure to respond can be held against him.

b. Prosecutors

The plurality opinion allows prosecutors to argue to jurors that the defendant's noncustodial silence can be held
against him. After all, prosecutors will argue, an innocent person would talk.

This argument can have a devastating collateral effect. Jurors may well experience cognitive dissonance trying to
reconcile how a defendant's pretrial silence is evidence of his guilt but his refusal to testify at trial is not. Jurors will be
inclined to interpret a defendant's noncustodial silence as evidence of guilt despite all the innocent reasons a suspect
might remain silent. As a result, defendants will feel extra pressure to take the stand to offer an explanation for their
silence.

c. Defense Attorneys

It is no longer sufficient for defense attorneys to tell suspects to keep their mouths shut or ignore messages and
letters from the police. The defense must tell suspects to expressly invoke their right against self-incrimination if
governmental agents try to question them. Counsel should explain to the suspect that, even when the police or a
prosecutor tells the suspect his silence can be used against him, he can -- and should -- invoke his right against
self-incrimination. Some role-playing, with the lawyer playing an officer, would help condition the suspect to feel
comfortable expressly invoking the Fifth Amendment.

Since an ounce of prevention is worth a pound of cure, the lawyer should give the suspect a letter explaining that he
has been advised of his constitutional rights, including his right against self-incrimination, and he wishes to assert them.
The letter should be on the lawyer's letterhead, addressed to government agents, and ask them to allow the suspect to
contact his lawyer. The suspect should sign the letter. See the example below.

5. Terry Stops -- The Gray Area

It is unclear whether a suspect's silence during a Terry stop sufficiently invokes the right against self-incrimination.
The Court emphasized that Salinas applies to noncustodial interrogation. Berghuis v. Thompkins, n19 on the other
hand, applies to an arrested suspect and suggests a suspect's silence is sufficient to assert his Miranda rights. In
Berghuis, the Court addressed whether Van Thompkins's silence was sufficient to end police questioning and preclude
the admissibility of his later statements. The Court held that a suspect who has received and understood the Miranda
warnings and has not invoked his Miranda rights waives the right to remain silent if he makes an uncoerced statement
to the police. The Court pointed out that "[i]f Thompkins wanted to remain silent, he could have said nothing in
response to [police] questions, or he could have unambiguously invoked his Miranda rights and ended the
interrogation." n20

It is arguable that, unlike what happened in Salinas, a Jerry stop involves a detention and that there is enough
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inherent compulsion in this detention that silence can sufficiently invoke the [*20] right against self-incrimination.
Further, Salinas is merely a three-justice plurality opinion, so lawyers can ask courts to read it narrowly in the Terry
context.

6. Custody

Miranda warnings must be given when the police subject a suspect to custodial interrogation. n21 Silence in
response to post-Miranda questioning is inadmissible under Doyle v. Ohio. n22 Miranda defined custodial
interrogation as "questioning initiated by law enforcement officers after a person has been taken into custody or
otherwise deprived of his freedom of action in any significant way." n23 Miranda did not further define custody.

In 1983, the Supreme Court defined custody as "a formal arrest or restraint of freedom of movement of the degree
associated with a formal arrest." n24 This -- the equating of custody with de facto and de jure formal arrest -- narrowed
Miranda's definition of a custodial interrogation.

In 2012, the Supreme Court set forth a two-prong test for custody. n25 This is the first question:

[W]hether, in light of "the objective circumstances of the interrogation," a "reasonable person [would]
have felt he or she was not at liberty to terminate the interrogation and leave." And in order to determine
how a suspect would have "gauge[d]" his "freedom of movement," courts must examine "all of the
circumstances surrounding the interrogation." Relevant factors include the location of the questioning, its
duration, statements made during the interview, the presence or absence of physical restraints during the
questioning, and the release of the interviewee at the end of the questioning. n26

If a reasonable person would not feel free to end questioning and leave, then this is the second question:

[W]hether the relevant environment presents the same inherently coercive pressures as the type of station
house questioning at issue in Miranda. Our cases make clear . . . that the freedom-of-movement test
identifies only a necessary and not a sufficient condition for Miranda custody. n27

And when we get to the bottom we go back to the top: Are these "same inherently coercive pressures" the same as
"a formal arrest or restraint of freedom of movement of the degree associated with a formal arrest"? Or are they the
same as being "taken into custody or otherwise deprived of . . . freedom of action in any significant way"?

Regardless, here is what is known: a suspect is not in custody when he voluntarily goes alone to a police station to
answer questions. n28 And a suspect is not in custody when he voluntarily accompanies police to the station house for
questioning, as Salinas did. n29

During a traffic stop, few would feel comfortable speeding away while the officer was writing a ticket. And yet a
traffic stop is "temporary and relatively nonthreatening," without the same inherently coercive character as a station
house interrogation. n30 The traffic stop, therefore, would not -- categorically speaking -- amount to custody under
Miranda, even though it undoubtedly restrains the suspect's movement. n31

While the Supreme Court's definition of custody has been far from precise, or even uniform, it would be futile to
argue that the definition should be extended to cover all traffic stops. But one should not assume that custody only
exists when the police are questioning a handcuffed suspect at the station house. Custody, as courts have defined it, can
arise during a traffic stop n32 or when a suspect is not hand-cuffed n33 or when a defendant is questioned by police
but later released n34 -- as long as under the totality of the circumstances there are inherently coercive pressures.

7. Proper Invocation

The amicus brief submitted by the United States, which constitutes the official position of the Department of Justice
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until it says otherwise, approvingly cites cases in which the suspect sufficiently invoked the right against
self-incrimination. Adequate invocation includes the following: "talk to my lawyer," n35 a statement that the suspect
would not confess and that police should talk to his lawyer, n36 a refusal "to make any statement" to the police, n37
and an express declination to be questioned in the first place.

But, to be safe, defense lawyers should advise suspects to expressly invoke the Fifth Amendment right against
self-incrimination, particularly given the rationale of the Salinas plurality.

8. Excluding Silence on Evidentiary Grounds

A suspect's silence in response to noncustodial police questioning, while constitutionally admissible, can still be
excluded under the Rules of Evidence. After all, the Supreme Court in Salinas described silence, as "insolubly
ambiguous." How relevant can "insolubly ambiguous" testimony be?

Indeed, state courts have generally found noncustodial silence inadmissible on evidentiary grounds because silence
is too ambiguous to prove guilt, and its probative value would be outweighed by the prejudice to the defendant. n38 In
Ex parte Marek, for example, the Alabama Supreme Court abolished the evidentiary "tacit admission rule" in criminal
cases because the "underlying premise, that an innocent person always objects when confronted with a baseless
accusation, is inappropriately simple, because it does not account for the manifold motivations that an accused may
have when, confronted with an accusation, he chooses to remain silent. n39 The Marek court explained: "Confronted
with an accusation of a crime, the accused might well remain silent because he is angry, or frightened, or because he
thinks he has [*22] the right to remain silent that the mass media have so well publicized." n40

9. Explaining Noncustodial Silence

If a defendant's noncustodial silence will be admitted at trial, defense attorneys should raise the issue at voir dire,
just as they raise the silence of a defendant who will not testify. Defense attorneys should ask the venire: "Why would
an innocent suspect, who is free to leave, remain silent when police question him?" Then counsel should explain why he
might: anger, fear, intimidation, embarrassment, the suspect thinks he has the right to remain silent and should not talk,
he wants to speak with an attorney first, he has language problems, he does not understand the question, he does not
know the answer to the question, he might get someone else in trouble, and so on. Undoubtedly, some members of the
venire will give the defense attorney the answer the defense wants. But the defense can then identify other members of
the venire who agree or disagree, and why. This may lead to a valid challenge for cause depending on the jurisdiction.

In one Texas case, the lawyer -- before Salinas was decided -- had advised his client not to speak to the police.
When police called the client and tried to interview him about an alleged assault, he refused to say anything -- but he
never expressly invoked his right against self-incrimination.

The case went to trial after Salinas. The prosecutor sought to introduce the client's noncustodial silence as
substantive evidence of his guilt. At the pretrial conference, the trial court was inclined to admit this silence.

The lawyer decided he needed to address the issue in jury selection. He asked the venire why someone under
investigation would hire a lawyer, whether it is a good idea to follow a lawyer's advice, and why a lawyer would advise
an innocent suspect not to say anything to the police. The silence was admitted and, after a week-long trial, the jury
acquitted in less than an hour.

10. Post-Salinas Cases

In the wake of Salinas, how will the courts answer the question that was originally before the Court? n41 Time will
tell, but it appears -- even after Salinas -- that the government cannot use an invocation to prove guilt. n42

The Second Circuit, in United States v. Okatan, n43 supports this reading of Salinas. There, Tayfun Okatan, the
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defendant -- during prearrest questioning -- told the interrogating agent that he wanted a lawyer. n44 The prosecution
then used Okatan's request to prove his guilt during its case in chief. n45

The Second Circuit held that when Okatan requested a lawyer he expressly invoked his Fifth Amendment rights,
n46 and that it was a violation of the self-incrimination clause for the government to use his invocation to prove his
guilt. n47

The Second Circuit distinguished Salinas on the basis that Salinas remained silent -- that is, he did not expressly
invoke his Fifth Amendment rights. n48 Because Okatan did invoke them, the logic of Griffin -- that the government
cannot punish a defendant for exercising a constitutional right -- applied. n49 "The Fifth Amendment guaranteed [the
defendant] a right to react to the question without incriminating himself, and he successfully invoked that right . . . .
[A]llowing a jury to infer guilt from a prearrest invocation . . . [would] 'ignore[] the teaching that the protection of the
Fifth Amendment is not limited to those in custody. . . . '" n50

11. Snatching (Some) Victory From the Jaws of Defeat

How could Salinas have been worse for the defense and civil liberties? It would have been worse if a majority of
the Supreme Court had agreed with the reasoning of the Texas Court of Criminal Appeals, the Harris County
prosecutors, and Justices Thomas and Scalia. They all contended that the Fifth Amendment does not apply to
questioning in a noncustodial context -- regardless of whether a suspect expressly asserts his right against
self-incrimination -- because a prosecutor's use of the suspect's silence at trial does not amount to compulsion. n51 This
would mean that anything a suspect said could be admitted as evidence of his guilt, that his silence could be admitted as
evidence of his guilt, and that his express invocation of the Fifth Amendment could be admitted as evidence of his guilt.

Salinas thinned, but did not destroy, the right against self-incrimination in noncustodial interrogations. While it
affirmed the judgment of the Texas Court of Criminal Appeals, the Court did not affirm Texas's radical take on the Fifth
Amendment. The ball is now in defense counsel's court. It is up to each defense lawyer to educate other defense lawyers
and clients about Salinas. Go forth and spread the word!

The authors did not represent Genovevo Salinas at trial. They handled his direct state appeal.

GRAPHIC:
PHOTO 1, no caption; PHOTO 2, no caption; PHOTO 3, no caption

FOOTNOTE-1:

n1 Watts v. Indiana, 338 U.S. 49, 59 (1949).

n2 Salinas v. Texas, 570 U.S. , 133 S. Ct. 2174(2013).

n3 Justice Alito wrote the controlling opinion, joined by Chief Justice Roberts and Justice Kennedy. Justice
Thomas concurred in the judgment and was joined by Justice Scalia. Justices Breyer, Ginsburg, Sotomayor,and
Kagan dissented.
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n4 It has long been settled that if police officers give the Miranda warning to a witness after he is arrested, the
Due Process Clause forbids the prosecution from using any silence against him at trial, even for impeachment.
See Doyle v. Ohio, 426 U.S. 610 (1976). Moreover, even when the defendant has waived his Miranda rights and
given several statements, but is then silent in response to police questions, a prosecutor under Doyle cannot use
this silence: "If a suspect does speak, he has not forever waived his right to be silent. Miranda allows the suspect
to reassert his right to remain silent at any time during the custodial interrogation. Thus, a suspect may speak to
the agents, reassert his right to remain silent or refuse to answer certain questions, and still be confident that
Doyle will prevent the prosecution from using his silence against him." United States v. Scott, 47 F.3d 904 (7th
Cir. 1995). While police officers, of course, have no duty to give the Miranda warning to a suspect precustody,
they sometimes do. Given the rationale of Doyle -- that "[s]ilence in the wake of these warnings may be nothing
more than the arrestee's exercise of these Miranda rights" and "[t]hus, every postarrest silence is insolubly
ambiguous" -- the Due Process Clause should equally apply to noncustodial silence in response to police
questioning following Miranda warnings.

n5 Gabriel Grand described Salinas as "arguably the most consequential Supreme Court ruling of the term."
http://www.policymic.com/articles/52453/salinas-v-texas-the-biggest-change-to-miranda-rights-that-slipped-under-everyone-s-radar.Orin
Kerr at the Volokh Conspiracy described Salinas as a "sleeper" case and wrote: "This morning the Supreme
Court decided a very important criminal procedure case, Salinas v. Texas, by a 5-4 vote. I'm guessing that you
haven't heard of Salinas. And it probably won't get much attention in the press. But it should: Salinas is likely to
have a significant impact on police practices."
http://www.volokh.com/2013/06/17/do-you-have-a-right-to-remain-silent-thoughts-on-the-sleeper-criminal-procedure-case-of-the-term-salinas-v-texas/.
University of Virginia Law Professor Brandon L. Garrett wrote for Slate: "On Monday, in a case called Salinas
v. Texas that hasn't gotten the attention it deserves, the Supreme Court held that you remain silent at your peril."
http://www.slate.com/arti-cles/news_and_politics/jurisprudence/2013/06/salinas_v_texas_right_to_remain_silent_supreme_court_right_to_remain_silent.html.

n6 Salinas v. State, 368 S.W.2d 550 (Tex. App.-- Houston [14th Dist.] 2011, pet. granted).

n7 Salinas v. State, 369 S.W.3d 176 (Tex. Crim.App.2012).

n8 Stanford Law Professor Jeffrey Fisher volunteered to assist in the appeal to the U.S. Supreme Court. Three of
Professor Fisher's students in the Stanford Supreme Court Clinic -- Ryan McGinley-Stemple, Mark Middaugh,
and Alisa Claire Philo -- worked full time for several months helping the team representing Genovevo Salinas.
Stanford Law Professor Pamela Karlan and Lecturer Kevin Russell also worked on the case.Their help was
invaluable. The defense could not have asked for a better team.

n9 Salinas v. Texas, 570 U.S. , 133 S. Ct. 2174(2013).

n10 Justices Thomas, joined by Justice Scalia, concurred in the judgment. They contended that the Fifth
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Amendment does not apply to noncustodial questioning, regardless of whether the witness expressly invokes his
right against self-incrimination. This was consistent with the reasoning of the court of criminal appeals and the
argument of the state in Texas courts.

n11 Salinas, 133 S.Ct. at 2184.

n12 Id. at 2179 (quoting Minnesota v. Murphy, 465 U.S. 420, 427 (1984)).

n13 380 U.S. 609 (1965).

n14 Salinas, 133 S. Ct. at 2180 (emphasis added).

n15 Id. at 2182.

n16 Id. at 2177.

n17 465 U.S. 427 (1984).

n18 The United States amicus brief supporting Texas states: "The Court's resolution of that issue will have
significant implications for the conduct of federal investigations and trials."

n19 560 U.S. ,130 S.Ct.2250 (2010).

n20 Id. at 2263 (emphasis added).

n21 Miranda v. Arizona, 384 U.S. 436, 444-45 (1966).

n22 426 U.S. 610 (1976).
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n23 Id.

n24 California v. Beheler, 463 U.S. 1121, 1125 (1983).

n25 Howes v. Fields, 565 U.S. , 132 S. Ct. 1181 (2012) (explaining that custody, in the Miranda context, "is a
term of art that specifies circumstances that are thought generally to present a serious danger of coercion").

n26 Id. at 1189 (citations omitted).

n27 Id.

n28 Oregon v. Mathiason, 429 U.S. 492, 495 (1977).

n29 See Beheler, 463 U.S. at 1125.

n30 Maryland v. Shatzer, 559 U.S. 98, 112-13 (2010).

n31 See id.

n32 See, e.g., White v. United States, 68 A.3d 271, 282 (D.C. Cir. 2013) (holding the defendant was in custody
where police immediately pulled him out of the car, handcuffed him, and took him to the rear of the car; they
never told him why they pulled him over, nor asked for his license and registration); see also Berkemer v.
McCarty, 468 U.S. 420, 440 (1984) ("If a motorist who[m police have] detained pursuant to a traffic stop
thereafter is subjected to treatment that renders him 'in custody' for practical purposes, he will be entitled to the
full panoply of protections prescribed by Miranda.").

n33 See, e.g., United States v. Slaight, 620 F.3d 816, 820 (7th Cir. 2010) (A small cavalry of police charged into
the defendant's house, guns drawn, and seized his computer. They requested that he accompany them to the
police station for questioning, which the defendant did. The police never manacled him, but the court held that
the defendant was in custody for Miranda purposes.); United States v. Craighead, 539 F.3d 1073, 1086 (9th Cir.
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2008) ("Craighead was not handcuffed or physically restrained . . . [but] Craighead's freedom of action was
restrained in a way that increased the likelihood that [he would] succumb to police pressure to incriminate
himself.").

n34 See, e.g., United States v. Colonna, 511 F.3d 431,434-36 (4th Cir. 2007) (holding that defendant was in
custody for Miranda purposes even though the FBI released him after questioning and waited 22 months to
arrest him); United States v. Mittel-Carey, 493 F.3d 36, 39 (1st Cir. 2007) (finding that the defendant was in
custody where the agents questioned him at his home and then left without placing him under arrest).

n35 Combs v. Coyle, 205 F.3d 269, 279 (6th Cir. 2000), cert. denied, 531 U.S. 1035 (2000).

n36 Coppola v. Powell, 878 F.2d 1562 (1st Cir. 1989), cert. denied 493 U.S. 969 (1989).

n37 Savory v. Lane, 832 F.2d 1011, 1015 (7th Cir. 1987).

n38 See, e.g., People v. Welsh, 80 P.3d 296 (Colo. 2003); Landers v. State, 508 S.E.2d 637 (Ga. 1998); Ex parte
Marek, 556 So. 2d 375 (Ala. 1989); People v. DeGeorge, 541 N.E.2d 11 (N.Y.1989).

n39 Marek, 556 So.2d at 381.

n40 Id. See also Meaghan Elizabeth Ryan, Do You Have the Right to Remain Silent?: The Substantive Use of
Pre-Miranda Silence, 58 ALA. L REV. 903 (2007).

n41 The Supreme Court had indicated that the police do not have to stop questioning when a defendant invokes
the Fifth.

n42 By refusing to join Justice Thomas's opinion, the Salinas plurality implicitly rejected the notion that the
government can use a defendant's (noncustodial) express invocation of the privilege to prove his guilt.

n43 728 F.3d 111 (2d Cir. 2013).
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n44 Id. at 114.

n45 Id. at 115.

n46 Id. at 118.

n47 Id. at 120.

n48 Id. at 119.

n49 Id.

n50 Id. (quoting Coppola v. Powell, 878 F.2d 1562, 1566 (1st Cir. 1989).

n51 At oral argument, Harris County crawfished on its position under intense questioning from Justice Kagan.
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Witness Immunity. 

  



US Attorneys > USAM > Title 9 > USAM Chapter 9-23.000
prev | next | Criminal Resource Manual

9-23.000
WITNESS IMMUNITY

9-23.100 Witness Immunity—Generally

9-23.110 Statutory Authority to Compel Testimony

9-23.130 Approval by Assistant Attorney General to Compel Testimony

9-23.140 Authority to Initiate Immunity Requests

9-23.210 Decision to Request Immunity—The Public Interest

9-23.211 Decision to Request Immunity—Close-Family Exception

9-23.212 Decision to Request Immunity—Conviction Prior to Compulsion

9-23.214 Granting Immunity to Compel Testimony on Behalf of a Defendant

9-23.250 Immunity for the Act of Producing Records

9-23.400 Authorization to Prosecute after Compulsion

9-23.100 Witness Immunity—Generally

This chapter contains the Department's policy and procedures for seeking "use immunity" under Title 18
U.S.C. §§ 6001-6005. Sections 6001 to 6005 provide a mechanism by which the government may apply to
the court for an order granting a witness limited immunity in all judicial, administrative, and congressional
proceedings when the witness asserts his or her privilege against self-incrimination under the Fifth
Amendment. (Section 6003 covers court and grand jury proceedings, Section 6004 covers administrative
hearings, and Section 6005 covers congressional proceedings.)

See the Criminal Resource Manual at 716 through 719, for an overview of the differences between the
various types of immunity, including use immunity, derivative use immunity, transactional immunity and
informal immunity.

NOTE: Although Title 21 of the United States Code contains similar immunity provisions to those contained
in Title 18, the Department of Justice utilizes only those provisions contained in Title 18.

9-23.110 Statutory Authority to Compel Testimony

Section 6003 of Title 18, United States Code, empowers a United States Attorney, after obtaining the
approval of the Attorney General, the Deputy Attorney General, the Associate Attorney General, or any
designated Assistant Attorney General or Deputy Assistant Attorney General in the Department of Justice
(DOJ), to seek a court order to compel testimony of a witness appearing in court proceedings or before the

http://www.justice.gov/usao/index.html
http://www.justice.gov/usao/eousa/foia_reading_room/usam/index.html
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/title9.htm
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/22mcrm.htm
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/24mcrm.htm
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/crm00000.htm
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http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/23mcrm.htm#9-23.210
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/23mcrm.htm#9-23.211
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/23mcrm.htm#9-23.212
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/23mcrm.htm#9-23.214
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/23mcrm.htm#9-23.250
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/23mcrm.htm#9-23.400
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(DOJ), to seek a court order to compel testimony of a witness appearing in court proceedings or before the
grand jury. Additional information regarding the approval process is set forth in USAM 9-23.130, below,
and the Criminal Resource Manual at 720.

9-23.130 Approval by Assistant Attorney General to Compel Testimony

The Attorney General has designated the Assistant Attorneys General and Deputy Assistant Attorneys
General of the Criminal, Antitrust, Civil, Civil Rights, Environmental and Natural Resources, and Tax
Divisions to review (and approve or deny) requests for immunity (viz., authorization to seek compulsion
orders) in matters assigned to their respective divisions (28 C.F.R. Sec. 0.175), although this approval is still
subject to Criminal Division clearance. This authority extends to requests for immunity from administrative
agencies under 18 U.S.C. § 6004. This delegation also applies to the power of the Attorney General under 18
U.S.C. § 6005 to apply to the district court to defer the issuance of an order compelling the testimony of a
witness in a congressional proceeding.

NOTE: All requests for immunity, including those whose subject matter is assigned to a Division other than
the Criminal Division, must be submitted to the Criminal Division, and no approval may be granted unless
the Criminal Division indicates that it has no objection to the proposed grant of immunity (28 C.F.R. Sec.
0.175).

Requests for authorization to seek to compel testimony should be processed as described in the Criminal
Resource Manual at 720, using the form contained in the Criminal Resource Manual at 721.

Obtaining the Court Order Criminal Resource Manual at 723

Expiration of Authority to Compel Criminal Resource Manual at 724

Use of Immunized Testimony by Sentencing Court Criminal Resource Manual at 725

Steps to Avoid Taint Criminal Resource Manual at 726

Civil Contempt Criminal Resource Manual at 727

Criminal Contempt Criminal Resource Manual at 728

[cited in USAM 9-23.110; Criminal Resource Manual 721]

9-23.140 Authority to Initiate Immunity Requests

Assistant United States Attorneys, with the approval of the United States Attorney or, in his or her absence,
a supervisory Assistant United States Attorney, and Department attorneys, with the approval of an
appropriate Assistant Attorney General or Deputy Assistant Attorney General of DOJ, may initiate requests
to compel testimony under the use immunity statute.

9-23.210 Decision to Request Immunity—The Public Interest

Section 6003(b) of Title 18, United States Code, authorizes a United States Attorney to request immunity
when, in his/her judgment, the testimony or other information that is expected to be obtained from the
witness "may be necessary to the public interest." Some of the factors that should be weighed in making this
judgment include:

A. The importance of the investigation or prosecution to effective enforcement of the criminal laws;
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A. The importance of the investigation or prosecution to effective enforcement of the criminal laws;

B. The value of the person's testimony or information to the investigation or prosecution;

C. The likelihood of prompt and full compliance with a compulsion order, and the effectiveness of
available sanctions if there is no such compliance;

D. The person's relative culpability in connection with the offense or offenses being investigated or
prosecuted, and his or her criminal history;

E. The possibility of successfully prosecuting the person prior to compelling his or her testimony;

F. The likelihood of adverse collateral consequences to the person if he or she testifies under a
compulsion order.

These factors are not intended to be all-inclusive or to require a particular decision in a particular case. They
are, however, representative of the kinds of factors that should be considered when deciding whether to seek
immunity.

9-23.211 Decision to Request Immunity—Close-Family Exception

When determining whether to request immunity for a witness, consideration should be given to whether the
witness is a close family relative of the person against whom the testimony is sought. A close family relative
is a spouse, parent, child, grandparent, grandchild or sibling of the witness. Absent specific justification, the
Department will ordinarily avoid seeking to compel the testimony of a witness who is a close family relative
of the defendant on trial or of the person upon whose conduct grand jury scrutiny is focusing. Such specific
justification exists, among other circumstances, where (i) the witness and the relative participated in a
common business enterprise and the testimony to be elicited relates to that enterprise or its activities; (ii) the
testimony to be elicited relates to illegal conduct in which there is reason to believe that both the witness and
the relative were active participants; or (iii) testimony to be elicited relates to a crime involving overriding
prosecutorial concerns.

9-23.212 Decision to Request Immunity—Conviction Prior to Compulsion

It is preferable as a matter of policy to punish offenders for their criminal conduct prior to compelling them
to testify. While this is not feasible in all cases, a successful prosecution of the witness, or obtaining a plea
of guilty to at least some of the charges against the witness, will avoid or mitigate arguments of co-
defendants made to the court or jury that the witness "cut a deal" with the government to avoid the witness's
own conviction and punishment.

9-23.214 Granting Immunity to Compel Testimony on Behalf of a Defendant

As a matter of policy, 18 U.S.C. § 6002 will not be used to compel the production of testimony or other
information on behalf of a defendant except in extraordinary circumstances where the defendant plainly
would be deprived of a fair trial without such testimony or other information. This policy is not intended to
preclude compelling a defense witness to testify if the prosecutor believes that to do so is necessary to a
successful prosecution.

9-23.250 Immunity for the Act of Producing Records



The Supreme Court has interpreted the Fifth Amendment privilege against self-incrimination to include the
act of producing business records of a sole proprietorship. United States v. Doe, 465 U.S. 605 (1984). The
act of producing records concedes the existence and possession of the records called for by the subpoena as
well as the respondent's belief that such records are those described in the subpoena. Requests for immunity
for the limited purpose of obtaining records pursuant to Doe should clearly state this fact in the application.

The same letter of authority is issued by DOJ for the production of records as for testimony. See the
Criminal Resource Manual at 722 (Letter of Authority). Therefore, prosecutors should draft the court order
to clearly limit the grant of immunity to the act of producing records pursuant to Doe, supra.

9-23.400 Authorization to Prosecute after Compulsion

After a person has testified or provided information pursuant to a compulsion order—except in the case of
act-of-production immunity—an attorney for the government shall not initiate or recommend prosecution of
the person for an offense or offenses first disclosed in, or closely related to, such testimony or information
without the express written authorization of the Attorney General. Such requests for authorization should be
sent to the Assistant Attorney General for the division that issued the letter of authority for requesting the
original compulsion order.

The request to prosecute should indicate the circumstances justifying prosecution and the method by which
the government will be able to establish that the evidence it will use against the witness will meet the
government's burden under Kastigar v. United States, 406 U.S. 441 (1972).
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716 Use Immunity, Transactional Immunity, Informal Immunity,
Derivative Use

Congress enacted the use immunity provisions in 1970, replacing a myriad of specialized immunity statutes
enacted over the years for specialized purposes, such as the Atomic Energy Act, the Cotton Research and
Promotion Act, the Connally Hot Oil Act, and the Merchant Marine Act. The new statutory scheme (located
at 18 U.S.C. § 6001-6005) provides a mechanism by which the government may apply to the court for an
order granting a witness limited immunity in all judicial, administrative, and congressional proceedings.
Section 6003 covers court and grand jury proceedings, § 6004 covers administrative hearings, and § 6005
covers congressional proceedings.

See Chapter 8 of the Federal Grand Jury Practice Manual for a more in depth discussion of immunity.

[cited in USAM 9-23.100]
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717 Transactional Immunity Distinguished

Title 18 U.S.C. § 6002 provides use immunity instead of transactional immunity. The difference between
transactional and use immunity is that transactional immunity protects the witness from prosecution for the
offense or offenses involved, whereas use immunity only protects the witness against the government's use
of his or her immunized testimony in a prosecution of the witness -- except in a subsequent prosecution for
perjury or giving a false statement.
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718 Derivative Use Immunity

The use immunity statute (18 U.S.C. § 6002) allows the government to prosecute the witness using evidence
obtained independently of the witness's immunized testimony. Section 6002 provides:

[N]o testimony or other information compelled under the order (or any information directly or
indirectly derived from such testimony or other information) may be used against the witness in
any criminal case, except a prosecution for perjury, giving a false statement, or otherwise failing
to comply with the order.

The Supreme Court upheld the statute in Kastigar v. United States, 406 U.S. 441 (1972). In so doing, the
Court underscored the prohibition against the government's derivative use of immunized testimony in a
prosecution of the witness. The Court reaffirmed the burden of proof that, under Murphy v. Waterfront
Commission, 378 U.S. 52 (1964), must be borne by the government to establish that its evidence is based on
independent, legitimate sources:

This burden of proof, which we affirm as appropriate, is not limited to a negation of taint;
rather, it imposes on the prosecution the affirmative duty to prove that the evidence it proposes
to use is derived from a legitimate source wholly independent of the compelled testimony.

Kastigar, supra, at 460.
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719 Informal Immunity Distinguished From Formal Immunity

Statutory immunity, also known as formal immunity, should be distinguished from informal immunity. The
latter term, often referred to as "pocket immunity" or "letter immunity," is immunity conferred by agreement
with the witness. For example, the government and a cooperating defendant or witness might enter into a
plea agreement or a non-prosecution agreement if the defendant or witness agrees to cooperate. Testimony
given under informal immunity is not compelled testimony, but is testimony pursuant to an agreement and
thus voluntary. The principles of contract law apply in determining the scope of informal immunity. United
States v. Plummer, 941 F.2d 799, 802 (9th Cir. 1991); United States v. Britt, 917 F.2d 353 (8th Cir. 1990),
cert. denied, 498 U.S. 1090; United States v. Camp, 72 F.3d 759 (9th Cir. 1996) [replacing 58 F.3d 491 (9th
Cir. 1996)]. Grants of informal immunity that do not expressly prohibit the government's derivative use of
the witness's testimony will be construed to prohibit such derivative use. Plummer, supra. But a grant of
informal immunity that expressly provides for derivative use of the testimony by the government will be
upheld. United States v. Lyons, 670 F.2d 77, 80 (7th Cir. 1982), cert. denied, 457 U.S. 1136.

An important difference between statutory/formal immunity and informal immunity is that the latter is not
binding upon the States. This follows from the fact that the local prosecutor representing the State is
normally not a party to the agreement between the witness and the Federal prosecutor, and thus cannot be
contractually bound by the Federal prosecutor's agreements.

[cited in USAM 9-23.100]
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720 Authorization Procedure for Immunity Requests

All requests for immunity in matters assigned to the Criminal Division, and a copy of all such requests from
other Divisions, shall be forwarded to the Office of Enforcement Operations using the Department's standard
immunity request form. A copy of the form is set out in this Manual at 721.

The Policy and Statutory Enforcement Unit of the Office of Enforcement Operations will forward the name
of the witness to the litigating sections of the Criminal Division, the Federal Bureau of Investigation, and the
Internal Revenue Service to determine whether granting immunity to the witness may conflict with
prosecutorial interests in other proceedings. Should this review disclose a possible conflict or objection, the
Policy and Statutory Enforcement Unit will hold the request in abeyance until the conflict or objection is
resolved. Upon completion of its review, the Policy and Statutory Enforcement Unit will prepare a
recommendation and a letter of authority to seek an order to compel the witness's testimony for the signature
of the Assistant Attorney General of the Criminal Division. If the request is from another Division, the
Policy and Statutory Enforcement Unit will prepare a memorandum from the Assistant Attorney General of
the Criminal Division to the Assistant Attorney General of such other Division concurring in the request. A
copy of the standard letter of authority is set out at in this Manual at 722.

The Policy and Statutory Enforcement Unit will endeavor to process immunity requests within ten business
days of their receipt. Requests should be e-mailed to PSEU@usdoj.gov. Attorneys for the Policy and
Statutory Enforcement Unit may be reached at (202) 305-4023 to discuss issues relating to witness
immunity.

When authorization to seek immunity is needed in less than ten business days, the reasons for seeking the
expedited authorization should be included on the form submitted to the Policy and Statutory Enforcement
Unit and, if authorization is needed in less than two working days, please call to Policy and Statutory
Enforcement Unit prior to submission of the form.

Additional information regarding the steps to follow once authorization has been granted to seek to compel
testimony is available in subsequent sections of this Manual:

Obtaining the Court Order Criminal Resource Manual at 723

Expiration of Authority to Compel Criminal Resource Manual at 724

Use of Immunized Testimony by Sentencing Court Criminal Resource Manual at 725

Steps to Avoid Taint Criminal Resource Manual at 726

Civil Contempt Criminal Resource Manual at 727

Criminal Contempt Criminal Resource Manual at 728

[updated June 2009] [cited in USAM 9-23.110; USAM 9-23.130]
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722 Letter of Authority

The Honorable

United States Attorney

DISTRICT

CITY, STATE ZIP CODE

Attention

NAME

Assistant United States Attorney

Dear MR./MS.:

Re: Grand Jury Investigation, PROCEEDING

Pursuant to the authority vested in me by 18 U.S.C. 6003(b) and 28 C.F.R. 0.175(a), I hereby approve your
request for authority to apply to the United States District Court for the DISTRICT for an order pursuant to
18 U.S.C. 6002-6003 requiring WITNESS NAME to give testimony or provide other information in the
above matter and in any further proceedings resulting therefrom or ancillary thereto.

Sincerely,

TYPED NAME OF AAG

Assistant Attorney General

[cited in Criminal Resource Manual 720; USAM 9-23.250]
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723 Procedure Upon Receipt of Letter of Authority -- Obtaining the
Court Order

Upon receiving a letter of authority to seek an order to compel testimony, the United States Attorney will
prepare a written motion and order for submission to the court. The court's function in reviewing the
government's request for immunity is ministerial. In re Perlin, 589 F.2d 260 (7th Cir. 1978); United States v.
Frans, 697 F.2d 188 (7th Cir. 1983), cert. denied, 464 U.S. 828 (1983). The letter of authority may be
presented to the court ex parte.

[cited in Criminal Resource Manual 720; USAM 9-23.130]
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724 Expiration of Authority to Compel

The letter of authority specifically extends the authorization to compel the witness to testify to any ancillary
proceeding. This is intended to cover the witness's testimony at a trial or trials following his or her
immunized testimony before a grand jury, thus avoiding the necessity of a second application. Authority to
compel a witness to testify before a grand jury must be renewed, however, if the witness has not testified
within six months of the date of the letter of authority. A new application is necessary in order to ensure that
the decision to grant the witness immunity is still in the public interest.

[cited in Criminal Resource Manual 720; USAM 9-23.130]
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725 Use of Immunized Testimony by Sentencing Court

If the witness for whom immunity has been authorized is awaiting sentencing, the prosecutor should ensure
that the substance of the witness's compelled testimony is not disclosed to the sentencing judge unless the
witness indicates that he or she does not object. This is intended to avoid a claim by the witness that his or
her sentence was adversely influenced by the immunized testimony.

[cited in Criminal Resource Manual 720; USAM 9-23.130]
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726 Steps to Avoid Taint

Prosecution of a witness using evidence independent of his or her immunized testimony will require the
government to meet its burden under Kastigar, supra, of proving that the evidence it intends to use is not
tainted by the witness's immunized testimony. In order to ensure that the government will be able to meet
this burden, prosecutors should take the following precautions in the case of a witness who may possibly be
prosecuted for an offense about which the witness may be questioned during his/her compelled testimony:

1. Before the witness testifies, prepare for the file a signed and dated memorandum summarizing
the existing evidence against the witness and the date(s) and source(s) of such evidence;

2. Ensure that the witness's immunized testimony is recorded verbatim and thereafter maintained
in a secure location to which access is documented; and

3. Maintain a record of the date(s) and source(s) of any evidence relating to the witness obtained
after the witness has testified pursuant to the immunity order.

[cited in Criminal Resource Manual 720; USAM 9-23.130]
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727 Civil Contempt

Should the witness refuse to testify pursuant to the immunity order, he or she can be held in civil contempt
under the provisions of 28 U.S.C. 1826 and confined for the life of the court proceeding or the term of the
grand jury, including extensions. CAVEAT - a witness may refuse to testify before a grand jury if his or her
interrogation is based upon an illegal wiretap. See Gelbard v. United States, 408 U.S. 41 (1972).

[cited in Criminal Resource Manual 720; USAM 9-23.130]

http://www.justice.gov/usao/index.html
http://www.justice.gov/usao/eousa/foia_reading_room/usam/index.html
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/title9.htm
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/crm00726.htm
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/crm00728.htm
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/crm00000.htm
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/crm00720.htm
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/23mcrm.htm#9-23.130


US Attorneys > USAM > Title 9 > Criminal Resource Manual 728
prev | next | Criminal Resource Manual

728 Criminal Contempt

An immunized witness who refuses to testify may also be held in criminal contempt. If appropriate, the
court may invoke the criminal contempt provisions of 18 U.S.C. 401 or Rule 42 of the Federal Rules of
Criminal Procedure. Under the former, the court may impose a fine of $1,000 or imprisonment for not more
than six months, but not both. Summary punishment under Rule 42(a) is limited to six months, whereas
punishment for contempt under Rule 42(b)--which requires notice and a hearing--is unlimited.

[cited in Criminal Resource Manual 720; USAM 9-23.130]
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