


E-DISCOVERY
Will it byte you or your client?

COPYRIGHT 2014  
ALL RIGHTS RESERVED



SOME TERMINOLOGY TO 
KNOW AND UNDERSTAND

• Imaged format - files designed to look like a page in the original creating application (TIFF and 
PDF, for e.g.)	


• Native format - files with structures defined by the original creating application (MS Word, Excel)	


• Metadata - data about data	


• Mirror or ghost image - entire platter copied bit by bit	


• Logical image - excludes deleted data (cheaper and quicker)	


• Hash value - value assigned to data after being run through a mathematical algorithm; a “digital 
fingerprint”; common hash algorithms include MD5 and SHA	


• Load file - file that relates to a scanned set of images or processed files and shows where pages 
and attachments to documents, etc., are located



E-DISCOVERY
• Florida Rules Civil Procedure - Rule 1.280  

(d) Limitations on Discovery of Electronically Stored Information. 

• (1) A person may object to discovery of electronically stored information 
from sources that the person identifies as not reasonably accessible 
because of burden or cost. On motion to compel discovery or for a protective 
order, the person from whom discovery is sought must show that the information 
sought or the format requested is not reasonably accessible because of undue 
burden or cost. If that showing is made, the court may nonetheless order the 
discovery from such sources or in such formats if the requesting party shows good 
cause. The court may specify conditions of the discovery, including ordering that 
some or all of the expenses incurred by the person from whom discovery is sought 
be paid by the party seeking the discovery.	


(



E-DISCOVERY
• Florida Rules Civil Procedure - Rule 1.280  

(d) Limitations on Discovery of Electronically Stored Information. 

• (2) In determining any motion involving discovery of electronically stored 
information, the court must limit the frequency or extent of discovery otherwise 
allowed by these rules if it determines that (i) the discovery sought is 
unreasonably cumulative or duplicative, or can be obtained from another source 
or in another manner that is more convenient, less burdensome, or less 
expensive; or (ii) the burden or expense of the discovery outweighs its 
likely benefit, considering the needs of the case, the amount in 
controversy, the parties' resources, the importance of the issues at stake 
in the action, and the importance of the discovery in resolving the issues.	


(



WHAT ARE YOUR OBLIGATIONS? 
THE LITIGATION HOLD

• Who?	


• What?	


• When?	


• How?



• Who?

The who issue is straightforward: “The preservation 
obligation runs first to counsel, who has a duty to 
advise his client of the type of information potentially 
relevant to the lawsuit and of the necessity of 
preventing its destruction.”	

 
Point Blank Solutions, Inc. v. Toyobo Am., Inc., 09-61166-CIV, 2011 WL 1456029 (S.D. Fla. Apr. 5, 
2011)	


WHAT ARE YOUR OBLIGATIONS?	

THE LITIGATION HOLD



WHAT ARE YOUR OBLIGATIONS?	

THE LITIGATION HOLD

• What?

Individual Custodians’ Email: 	

Sent, Received, Filed and Archived



WHAT ARE YOUR OBLIGATIONS?	

THE LITIGATION HOLD

• What?

Individual Custodians’ Documents:	

Word, Excel, PowerPoint, Image (PDFs, JPEGs, TIFFs for eg.),	


 Outlook PST, Lotus NSF, Groupwise, 	

Video (mp4, wmv for eg.), and Native Files, etc.



WHAT ARE YOUR OBLIGATIONS?	

THE LITIGATION HOLD

• When?

Once a party files suit or reasonably anticipates doing so, however, it has an obligation to make a 
conscientious effort to preserve electronically stored information that would be relevant to the 
dispute. Peskoff v. Faber, 251 F.R.D. 59, 62 (D.D.C.2008). A party has an obligation to retain relevant 
documents, including emails, once litigation is reasonably anticipated. Managed Care Solutions, 786 
F.Supp.2d at 1324. See also Fed.R.Civ.P. 37, advisory committee notes to 2006 amendments (“When 
a party is under a duty to preserve information because of pending or reasonably anticipated 
litigation, intervention in the routine operation of an information system is one aspect of what is often 
called a ‘litigation hold.’ ”).  
 
Point Blank Solutions, Inc. v. Toyobo Am., Inc., 09-61166-CIV, 2011 WL 1456029 (S.D. Fla. Apr. 5, 
2011) 



WHAT ARE YOUR OBLIGATIONS?	

THE LITIGATION HOLD

• How?

Concerning the how issue, a litigation hold must be implemented—
and affirmative steps must be taken to monitor compliance “so 
that all sources of discoverable information are identified and 
searched.” 	

 
Point Blank Solutions, Inc. v. Toyobo Am., Inc., 09-61166-CIV, 2011 
WL 1456029 (S.D. Fla. Apr. 5, 2011)	




• How?	


• Get a data map	


• Interview key personnel	


• Review potential data sources	


• Review data to be collected	


• Written notice with instructions	


• Receipt of hold acknowledged along with understanding	


• Periodic follow-up to make sure of compliance

WHAT ARE YOUR OBLIGATIONS?	

THE LITIGATION HOLD

Individual Custodians’ Documents:	

Word, Excel, PowerPoint, Image (PDFs, JPEGs, TIFFs for eg.),	


 Outlook PST, Lotus NSF, Groupwise, 	

Video (mp4, wmv for eg.), and Native Files, etc.

servers, PC hard drives, handheld devices, DVDs,  
thumb drives, phones, tablets, home computers,  

private email sites, social networking sites



WHAT ARE YOUR 
OBLIGATIONS?

Some cases to consider



ZUBULAKE V. UBS WARBURG, LLC



“The conduct of both counsel and client thus calls to mind the now-
famous words of the prison captain in Cool Hand Luke: ‘What we've 
got here is a failure to communicate.’ Because of this failure by both 

UBS and its counsel, Zubulake has been prejudiced.  As a result, 
sanctions are warranted.”	


!
The Honorable Shira A. Scheindlin, U.S. District Court, Southern District 

of New York	

 

Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 424 (S.D.N.Y. 2004)  

ZUBULAKE V. UBS WARBURG, LLC



ZUBULAKE V. UBS WARBURG, LLC

• “Once a “litigation hold” is in place, a party and 
her counsel must make certain that all sources of 
potentially relevant information are identified and 
placed ‘on hold,’… .  To do this, counsel must 
become fully familiar with her client's 
document retention policies, as well as the 
client's data retention architecture.”



GREEN V. BLITZ USA, INC.	

2:07-CV-372 TJW, 2011 WL 806011(E.D. Tex. Mar. 1, 2011)

• Blitz was sued several times for failure to design a flame 
arrestor in its gas cans; Blitz claimed as one of its defenses 
that the flame arrestor was ineffective	

!

• Jury returned a verdict for Blitz in November 2008	

!

• Counsel for Ms. Green had another case against Blitz	

!

• In February 2010 counsel learns of emails and other ESI 
not produced by Blitz in the the Green matter but was 
produced in the subsequent matter	

!



GREEN V. BLITZ USA, INC.	

2:07-CV-372 TJW, 2011 WL 806011(E.D. Tex. Mar. 1, 2011)

• Blitz’s procedure was to have an employee meet with counsel.  The 
employee would be contacted regarding when a claim was filed, 
and that request for discoveries were made.  They would then sit 
with local counsel (they had no national coordinating counsel at 
the time). It was strictly a local defense attorney in that particular 
state.	


• The employee did not institute a litigation-hold of documents, 
do any electronic word searches for emails, or talk with the 
IT department regarding how to search for electronic 
documents.  He acknowledged he was “computer illiterate.” 	

!

• Green Plaintiff moved to re-open matter and for sanctions	




• Blitz to pay $250,000.00 fine for civil contempt sanctions to the plaintiff.	

 	

• Blitz has thirty (30) days from the date of this Memorandum Opinion & Order to 

furnish a copy of this Memorandum Opinion & Order to every Plaintiff in every 
lawsuit it has had proceeding against it, or is currently proceeding against it, for the 
past two years.	

!

• An additional $500,000.00 sanction that will be tolled for thirty (30) days from 
the date of this Memorandum Opinion & Order. At the end of that time period, if Blitz 
has certified with this Court that it has complied with the Court's order, the 
$500,000.00 sanction will be extinguished. 	


!
• Finally, for the next five years, Blitz was ordered that in every new lawsuit it 

participates in as a party, whether plaintiff, defendant, or in another official capacity, it 
must file a copy of this Memorandum Opinion and Order with its first pleading 
or filing in that particular court.

GREEN V. BLITZ USA, INC.	

2:07-CV-372 TJW, 2011 WL 806011(E.D. Tex. Mar. 1, 2011)



WHAT ARE YOUR	

OBLIGATIONS?

“As a result, it often times appears that this litigation was conducted in an Inspector 
Clouseau-like fashion. However, unlike a Pink Panther film, there was nothing amusing 
about this conduct and it did not conclude neatly.”	

!
MARCIA G. COOKE, District Judge	

 
Coquina Investments v. Rothstein, 10-60786-CIV, 2012 WL 3202273	

(S.D. Fla. Aug. 3, 2012)	




“The individual Greenberg Traurig attorneys' handling of this case 
left much to be desired. The document review and production 
appears to have been conducted in an almost ad hoc manner. The 
attorneys failed to adequately conduct document searches in 
response to Coquina's counsel's requests and this Court's inquiries. 
The attorneys produced key documents on the eve of trial, and in 
the midst of trial, because of failures in their document search and 
production procedures. Although I recognize that the attorneys 
were dealing with a high volume of documents, the amount of 
production errors that occurred throughout these proceedings were 
simply incredible, especially coming from lawyers in a well regarded 
firm like Greenberg Traurig, which in many ways earns its reputation 
from being able to litigate large, complex actions.”

Coquina Investments v. Rothstein,	

10-60786-CIV, 2012 WL 3202273 (S.D. Fla. 

Aug. 3, 2012)



E-DISCOVERY PRODUCTION
• Considerations:	


• Amount of data and custodians	


• Time requirements	


• Format	


• Metadata



While instituting a “litigation hold” may be an important first step in the discovery 
process, the obligation to conduct a reasonable search for responsive documents 
continues throughout the litigation. See Fed.R.Civ.P. 26(e)(2) (a party is under a duty 
seasonably to amend discovery responses “if the party learns that the response is in 
some material respect incomplete or incorrect and if the additional or corrective 
information has not otherwise been made known to the other parties during the 
discovery process or in writing”). A “litigation hold,” without more, will not suffice to satisfy 
the “reasonable inquiry” requirement in Rule 26(g)(2). Counsel retains an on-going 
responsibility to take appropriate measures to ensure that the client has provided 
all available information and documents which are responsive to discovery 
requests. 	

 
Cache La Poudre Feeds, LLC v. Land O'Lakes, Inc., 244 F.R.D. 614, 630 (D. Colo. 2007)  

WHAT ARE YOUR OBLIGATIONS 
DURING DISCOVERY?



WHAT ARE YOUR OBLIGATIONS 
DURING DISCOVERY?

Given the paucity of documents produced by Defendants to date, as well as 
counsel's own acknowledgment that Defendants' productions have been 
incomplete, the court shares Plaintiff's concerns about the inadequacy of 
Defendants' search for responsive documents. Defense counsel has not been 
sufficiently proactive in ensuring that his clients are conducting thorough and 
appropriate document searches, especially in light of obvious gaps and 
underproduction. Under such circumstances, it is not enough for counsel to simply 
give instructions to his clients and count on them to fulfill their discovery 
obligations. The Federal Rules of Civil Procedure place an affirmative 
obligation on an attorney to ensure that a client's search for responsive 
documents and information is complete.  
 
Logtale, Ltd. v. IKOR, Inc., C-11-05452 CW (DMR), 2013 WL 3967750 (N.D. Cal. 
July 31, 2013)



INDEP. MKTG. GRP., INC. V. KEEN,	

3:11-CV-447-J-25MCR, 2012 WL 207032 (M.D. FLA. JAN. 24, 2012)

• Defendants served their RFP on Plaintiff, seeking an array of 
ESI	


• Plaintiff produced a limited number of documents compiled 
into one PDF file that lacked any metadata or any searchable 
text.	


• Defendants sent a letter requesting that Plaintiff make a 
reasonably diligent search for relevant, responsive documents 
and supplement its response within 10 days.



INDEP. MKTG. GRP., INC. V. KEEN,	

3:11-CV-447-J-25MCR, 2012 WL 207032 (M.D. FLA. JAN. 24, 2012)

• Plaintiff sent Defendants a computer disk containing four poor quality PDF files, 
each consisting of hundreds of pages. Again, these files lacked any metadata or 
any searchable text. 	


• Defendants contacted Plaintiff expressing issues with the format of its 
production. 	


• Plaintiff responded and stated that the third-party vendor it selected to produce 
and process the documents was “unable to produce the documents” and thus, it 
is using another vendor which should have “a very quick turnaround time.” Then, 
Plaintiff stated that it was now refusing to produce documents in a different 
format because the estimated costs of $10,000 to do so is “a prohibitive cost”



INDEP. MKTG. GRP., INC. V. KEEN,	

3:11-CV-447-J-25MCR, 2012 WL 207032 (M.D. FLA. JAN. 24, 2012)

• First, the Court finds that the burden and expense Plaintiff will incur is 
outweighed by the benefit Defendants will receive in their ability to review 
documents that may be relevant to their defenses. Indeed, it was Plaintiff that 
identified its computer server as the location of responsive documents. 	


• Second, this case is claimed to be worth many hundreds of thousands of 
dollars, in addition to potential punitive damages and attorneys' fees. 
Plaintiff is a corporation, likely with substantial resources, while this lawsuit was 
brought against three individual Defendants. Finally, Plaintiff's refusal to produce 
documents in an appropriate and usable format creates a significant disadvantage 
and prohibits Defendants from potentially discovering information that may be 
relevant to their defenses



WHAT ARE YOUR OBLIGATIONS 
DURING DISCOVERY?
You have an affirmative duty 
to know what your clients’  

e-discovery responses 
represent and how they 

were obtained!

BOTTOM LINE



REFERENCE MATERIALS

• The Sedona Conference Publications	


• https://thesedonaconference.org/publications

https://thesedonaconference.org/
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