


















































How to Petition for Fees 
and Costs in EDVA 

Prepared by Gina L. Marine, Esq. 
March 19, 2014  

George Mason American Inn of  Court 



Identify which statute allows 
your recovery of  attorney’s fees 
�  For example:  Title VII of  the Civil Rights Act of  

1964 (42 U.S.C. § 2000e-5(k)) 

�  In any action or proceeding under this sub-chapter 
the court, in its discretion, may allow the prevailing 
party, other than the Commission or the United 
States, a reasonable attorney’s fee (including 
expert fees) as part of  the costs, and the 
Commission and the United States shall be liable 
for costs the same as a private person 
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Prevailing Party 
�  The term "prevailing party” is broadly construed  

Ø See Truesdell at 163, citing Hensley at 433 

�  "prevailing party” = a party that succeeds on any 
significant issue in litigation and attains some of  
the benefit sought in bringing suit 
Ø See Hensley at 433) 

�  Can be a prevailing party even if  not successful in 
all claims 
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When to File 
�  After entry of  judgment  

�  Fees:  within 14 days, unless statute or court order 
provides otherwise 
Ø Reference:  Fed. R. Civ. P. 54(d)(2)(B)(i) 

http://www.uscourts.gov/uscourts/rules/civil-
procedure.pdf  

�  Costs:  within 11 days, unless such time is 
extended by order of  the Court  
Ø Reference:  Local Rule 54(D)  

http://www.vaed.uscourts.gov/localrules/
LocalRulesEDVA.pdf  
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What Forms to File 
�  Bill of  Costs  

Ø  Form AO 133 (Rev 12/09) 
http://www.uscourts.gov/uscourts/FormsAndFees/
Forms/AO133.pdf   

Ø This form identifies the taxable costs (more on that 
later) 

�  Memorandum in Support of  Petition for Fees and 
Costs 
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Form AO 133 
AO 133 (Rev. 12/09)  Bill of Costs

UNITED STATES DISTRICT COURT
for the

__________ District of __________

)
)
)
)
)

v. Case No.:

BILL OF COSTS

Judgment having been entered in the above entitled action on against ,
Date

the Clerk is requested to tax the following as costs:

Fees of the Clerk . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $

Fees for service of summons and subpoena . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Fees for printed or electronically recorded transcripts necessarily obtained for use in the case . . . . . . 

Fees and disbursements for printing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Fees for witnesses (itemize on page two) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Fees for exemplification and the costs of making copies of any materials where the copies are
necessarily obtained for use in the case. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Docket fees under 28 U.S.C. 1923 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Costs as shown on Mandate of Court of Appeals . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Compensation of court-appointed experts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Compensation of interpreters and costs of special interpretation services under 28 U.S.C. 1828 . . . . .

Other costs (please itemize) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

TOTAL $

SPECIAL NOTE:  Attach to your bill an itemization and documentation for requested costs in all categories.

Declaration

I declare under penalty of perjury that the foregoing costs are correct and were necessarily incurred in this action and that the
services for which fees have been charged were actually and necessarily performed.  A copy of this bill has been served on all parties
in the following manner:

Electronic service First class mail, postage prepaid

Other:

  s/ Attorney:

Name of Attorney:

For: Date:
Name of Claiming Party

Taxation of Costs

Costs are taxed in the amount of and included in the judgment.

By:
Clerk of Court Deputy Clerk Date

AO 133  (Rev. 12/09)  Bill of Costs

UNITED STATES DISTRICT COURT
Witness Fees (computation, cf. 28 U.S.C. 1821 for statutory fees)

ATTENDANCE SUBSISTENCE MILEAGE
Total Cost

NAME , CITY AND STATE OF RESIDENCE Total
Cost

Total
Cost

Total
Cost

Each Witness
Days Days Miles

TOTAL

NOTICE

Section 1924, Title 28, U.S. Code (effective September 1, 1948) provides:
“Sec. 1924. Verification of bill of costs.”

“Before any bill of costs is taxed, the party claiming any item of cost or disbursement shall attach thereto an affidavit, made by himself or by
his duly authorized attorney or agent having knowledge of the facts, that such item is correct and has been necessarily incurred in the case and
that the services for which fees have been charged were actually and necessarily performed.”

See also Section 1920 of Title 28, which reads in part as follows:
“A bill of costs shall be filed in the case and, upon allowance, included in the judgment or decree.”

The Federal Rules of Civil Procedure contain the following provisions:
RULE 54(d)(1)

Costs Other than Attorneys’ Fees.
Unless a federal statute, these rules, or a court order provides otherwise, costs — other than attorney's fees — should be allowed to the

prevailing party. But costs against the United States, its officers, and its agencies may be imposed only to the extent allowed by law. The clerk
may tax costs on 14 day's notice. On motion served within the next 7 days, the court may review the clerk's action.

RULE 6

(d) Additional Time After Certain Kinds of Service.

When a party may or must act within a specified time after service and service is made under Rule5(b)(2)(C), (D), (E), or (F), 3 days are
added after the period would otherwise expire under Rule 6(a).

RULE 58(e)

Cost or Fee Awards: 

Ordinarily, the entry of judgment may not be delayed, nor the time for appeal extended, in order to tax costs or award fees. But if a
timely motion for attorney's fees is made under Rule 54(d)(2),  the court may act before a notice of appeal has been filed and become
effective to order that the motion have the same effect under Federal Rule of Appellate Procedure 4(a)(4) as a timely motion under Rule 59.
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Attachments to Form AO 133 
�  Attachment #1:  Itemization of  Bill of  Costs   

Ø Annotate with footnotes for further explanation as to 
why costs are necessary or explanation as to why not 
seeking to recover a particular cost 

�  Attachment #2:  Documents to support each cost 

�  Attachment #3:  Declaration of  Lead Counsel 
(costs only, not fees) 
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Memorandum in Support of  
Petition for Fees and Costs 

�  Procedural History 

�  Argument (include references to attached exhibits) 

�  Exhibits 
�  Declarations of  Lead Counsel (fees and costs) 
�  Declarations of  Local Counsel (fees) 
�  Declaration of  Fee Expert (as deemed necessary) 
�  Expert Witness Fee Statements 
�  Summary of  Time Records 
�  Summary of  Non-Taxable Costs 

�  Conclusion – Relief  Requested 
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Key Points to Address in 
Argument Section of  

Memorandum 
How Court Determines Award* 

*Adapted from Taylor Case  



#1:  What is the appropriate amount of  
the “attorney’s fees” award? 

�  Use 4th Circuit’s three-step formula (Grissom & 
Robinson) 

�  Step 1: Determine Lodestar figure (reasonable hours 
expended X reasonable hourly rate) 
Ø  Guided by the 12 Johnson/Barber Factors 

�  Step 2:  Adjust Lodestar figure (subtract the fees for 
hours spent on unsuccessful claims unrelated to 
successful claims) 

�  Step 3:  Award = percentage of  the remaining amount, 
depending on the “degree of  success” enjoyed by the 
plaintiff    
Ø  Standard established by Hensley 
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Lodestar  
(reasonable hourly rate) 

�  Burden on Petitioners to demonstrate rate requested is reasonable 

�  Declarations of  Lead Counsel 
Ø  Set forth in detail your credentials and experience, as well as qualifications of  other attorneys 

working on the case with you 
Ø  Explain reason each expense was incurred and each was necessary  

Ø  Explain timekeeping practices 

Ø  Address 12 Johnson/Barber factors 

�  Declarations of  Local Counsel 
Ø  Must be familiar with your specific skills and more generally with the type of  work in the relevant 

legal community (i.e. must do same/similar work and know you) 

Ø  Recommend providing two  

�  Summary of  Time Records 
�  Include self-audit (e.g. breakdown of  “no charge” amounts and  timekeepers removed) 
�  Use a chart that with columns to show each timekeeper’s experience, actual rate, Laffey matrix 

range, and Reilly matrix range 
�  Include copies of  referenced matrices 

�  Use Vienna Metro Matrix (by Craig Reilly)  
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Lodestar  
(reasonable hours expended) 

�  Exclude excessive, unnecessary and redundant hours and also time 
spent litigating discrete and unsuccessful claims (Hensley) 

�  May be awarded for time spent on unsuccessful claims if  such claims 
are interconnected to the successful claims (i.e., the claims rest on the 
same facts or related legal theories, or arise from a common nucleus of  
facts and are based on related legal theories, or substantially 
interrelated) 

�  Must exercise “billing judgment” (not just raw totals of  hours spent – 
must winnow hours actually expended down to the hours reasonably 
expended) 

�  Guided by three Barber/Johnson factors  
Ø  amount in controversy and the results obtained 
Ø  the novelty and difficulty of  the questions presented 

Ø  if  not novel, show that it involved an overwhelming number of  documents and 
discovery (e.g. had to respond to vigorous defense) 

Ø  the time and labor expended on the litigation as a whole 
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Loadstar 
(adjustment) 

�  Focus on the significance of  the overall relief  obtained in 
relation to hours reasonably expended 
Ø  Excellent results è full fee (or in some cases, an enhanced 

reward) 
Ø  Partial or limited success (even when non-frivolous, 

interrelated claims and good faith) è may either identify the 
specific hours that should be eliminated or simply reduce the 
award to account for the limited success (no precise rule or 
formula) 
Ø  Guided by Hensley 

•  Whether the successful claims are related to the unsuccessful claim 

•  Whether the plaintiff  achieved a level of  success that makes the hours 
reasonably expended a satisfactory basis for making a fee award (i.e., 
the significance of  the overall relief  obtained by plaintiff  in relation to 
the hours reasonably expended on litigation) 
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12 Johnson/Barber Factors 
1.  The time and labor expended 

2.  The novelty and difficulty of  the questions raised 

3.  The skill required to properly perform the legal 
 services rendered 

4.  The attorney's opportunity costs in pressing the 
 instant litigation 

5.  The customary fee for like work 

6.  The attorney's expectations at the outset of  the 
 litigation 
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12 Johnson/Barber Factors 
7.  The time limitations imposed by the client or 

 circumstances 

8.  The amount in controversy and the results obtained 

9.  The experience, reputation and ability of  the 
 attorney 

10.  The undesirability of  the case within the legal 
 community in which the suit arose 

11.  The nature and length of  the professional 
 relationship between attorney and client; and 

12.  Attorney's fees awards in similar cases 
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Hensley Standard 
�  The extent of  a plaintiff's success is a crucial factor in 

determining the proper amount of  an award of  attorney's fees 
under 42 U.S.C. § 1988.  

�  Where the plaintiff  has failed to prevail on a claim that is 
distinct in all respects from his successful claims, the hours 
spent on the unsuccessful claim should be excluded in 
considering the amount of  a reasonable fee. 

�  Where a lawsuit consists of  related claims, a plaintiff  who has 
won substantial relief  should not have his attorney's fee 
reduced simply because the district court did not adopt each 
contention raised.  

�  But where the plaintiff  achieved only limited success, the 
district court should award only that amount of  fees that is 
reasonable in relation to the results obtained. 
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Laffey Matrix 
�  Not adopted in EDVA 

�  Used to determine prevailing market rates for litigation 
counsel in the Washington, D.C. area 

�  Developed by the Civil Division of  the United States 
Attorney's Office for the District of  Columbia based on 
rates allowed in Laffey case 

�  Updated for 2014 

�  Find Laffey Matrix here:  
http://www.justice.gov/usao/dc/divisions/Laffey_Matrix
%202014.pdf  
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Adjusted Laffey Matrix 
�  Not adopted in EDVA 

�  Developed by Dr. Michael Kavanaugh, an economist 
from Ohio 

�  Uses a national index (captures supply and demand 
factors particular to the legal services market as well as 
inflation) rather than a local index (which chiefly 
captures inflation effects), and more contemporary 
observations  

�  Updated for 2014 

�  Find Adjusted Laffey Matrix here:  
http://www.laffeymatrix.com/see.html 
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Reilly Matrix 
�  Adopted by EDVA 

�  a.k.a. Vienna Metro Matrix 

�  A matrix of  hourly rates for complex civil litigation in 
Northern Virginia 

�  Developed by Craig C. Reilly in the Vienna Metro Case 

�  Last updated 2011 

�  Find Reilly Matrix here:  
http://www.virginiabusinesslitigationlawyer.com/Vienna
%20Metro.pdf  
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#2:  What is the appropriate amount of  
the “costs” award? 

�  Burden on prevailing party to demonstrate that costs are allowable, then 
shifts to non-prevailing party to identify any impropriety 

�  4th Cir presumption = prevailing party will be awarded costs (Fells) 
Ø  Unless a federal statute, these rules, or a court order provides otherwise, costs

—other than attorney's fees—should be allowed to the prevailing party (Fed. R. 
Civ. P. 54(d)(1))  

�  Determine Taxable Costs (28 U.S.C. § 1920) 
Ø  Costs assessed by Clerk 

�  Determine Non-Taxable Costs (e.g. 42 U.S.C. § 1988)  
Ø  Costs determined by Judge 

�  Adjust Figure (subtract the costs for hours spent on unsuccessful claims 
unrelated to successful claims) 
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Taxable Costs   
�  Fees of  the Clerk 

�  Fees for service of  summons and subpoena 

�  Fees and disbursements for printing  

�  Docket fees 

�  Compensation of  court-appointed experts 
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Taxable Costs   
�  Fees for printed or electronically recorded transcripts 

necessarily obtained for use in the case (i.e. whether it was 
necessary to counsel’s effective performance and proper 
handling of  case) 
Ø  State why used (e.g. during discovery, to assist in trial prep, for 

post-trial briefing that the Court requested) 

Ø  Deposition transcripts (when the taking of  the deposition is 
reasonably necessary at the time of  its taking)  

Ø  relevant and material for the preparation of  litigation 

Ø  does not have to be used at trial 
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Taxable Costs   
�  Fees for witnesses 

Ø  Witness fees at trial or deposition  

Ø  $40/day + fees, mileage, and subsistence 

Ø  For those who appeared and for those who, believed to be 
necessary, appeared but did not testify 

Ø  Attach documents to establish amounts incurred 
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Taxable Costs  
�  Fees for exemplification and the costs of making copies of 

any materials where the copies are necessarily obtained for 
use in the case 
Ø  “Materials” = broadly interpreted (papers, graphs, charts, 

photographs or other like materials used as exhibits) 

Ø  Examples: 

�  electronic data received in discovery 

�  trial exhibits 

�  internal copying of  trial exhibits  

Ø  Must show reasons for each copying charge (only to the extent 
copies were used as court exhibits or were furnished to the court 
or opposing counsel) 
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Non-Taxable Costs  
�  Expert witness fees and services 

�  Copying 

�  Faxes 

�  Fed Ex 

�  Travel and Parking 

�  Messenger service 

�  Postage 
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Non-Taxable Costs  
�  Private process server fee 

�  Telephone 

�  Legal research  

�  Videographer services (when necessarily obtained 
for use in the case)  

Ø e.g. necessary to demonstrate their lack of  credibility  
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Document, Document, 
Document 

�  For costs, must provide documentation in support 
of  each expense 
Ø Examples: 

•  Invoice + copy of  check paying invoice 

•  Invoice marked paid 

•  Expert Witness Fee Statements 
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Case Citations 
�  Taylor v. Republic Services, Case No. 1:12-cv-00523 (GBL-

IDD) (E.D. Va. Jan. 29, 2014) (Doc. 320) 

�  McAfee v. Boczar, 738 F.3d 81 (4th Cir. 2013) 

�  Evergreen Sports LLC, v. SC Christmas Inc., et al., Case No. 
3:12cv911 (HEH) (E.D. Va. Oct. 4, 2013) (Doc. 78) 

�  Vienna Metro LLC v. Pulte Home Corp., No. 1:10cv502 (GBL) 
(E.D. Va. Aug. 24, 2011) (Doc. 263) 

�  Robinson v. Equifax Info. Serv., LLC, 560 F.3d 235, 243-44 
(4th Cir. 2009) 

�  Fells v. Virginia Dep't of  Transp., 605 F. Supp. 2d 740, 742 
(E.D. Va. 2009) 
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Case Citations 
�  Grissom v. Mills Corp., 549 F.3d 313, 320-21 (4th Cir. 

2008) 

�  Barber v. Kimbrells, Inc., 577 F.2d 216, 226 n.28 (4th 
Cir. 1978) 

�  Laffey v. Northwest Airlines, Inc., 572 F. Supp. 354 
(D.D.C. 1983), aff'd in part, rev'd in part on other 
grounds, 746 F.2d 4 (D.C. Cir. 1984), cert. denied, 472 
U.S. 1021 (1985) 

�  Truesdell v. Phila. Hous. Auth., 290 F.3d 159, 163 
(2002) (citing Hensley, 461 U.S. at 433) 

�  Hensley v. Eckerhart, 461 U.S. 424 (1983) 
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Sample Pleadings, Forms and Select Cases 
available on the Inn’s website 

�  Bill of  Costs and 
Attachments 

�  Memorandum in Support of  
Fees and Costs Award 

�  Declaration of  Lead Counsel 
(fees and costs) 

�  Ex 1-6 of  Declaration of  
Lead Counsel 

�  Declaration of  Fee Expert 

�  Declaration of  Local Counsel 
(fees) 

�  Addendum to Memorandum  

�  Laffey Matrix 

�  Adjusted Laffey Matrix 

�  Reilly Matrix 

�  Taylor Case 

�  Evergreen Sports Case 

�  Vienna Metro Case 

�  Available on Google Drive:  
https://drive.google.com/
folderview?
id=0B5oI94vdKBevVXA0SVl
XMGxxLVU&usp=sharing 
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Practice Tips 
�  Petitions always opposed 

�  Expect high level of  scrutiny  

�  Decided (almost always) on paper 

�  Expect opposition to question/attack experience and skill level 

�  Be as detailed as possible in explaining fees and costs (and provide documentary 
support)   

�  Consider whether to reference the opposing party’s bad behavior 

�  Consider whether to use an expert to support your petition 

�  Monitor applicable case law on fees (consider whether to amend Memorandum 
when appropriate) 

�  Reasonable rates are getting higher . . . so it is a great time to be a Petitioner! 
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Special Thank You   
 

To my friend, former law school classmate and fellow Inn 
member, Carla Brown of  Charlson Bredehoft Cohen & Brown, 
P.C., who graciously provided me not only with a crash course 

in this subject matter (about which I previously knew nothing!), 
but also provided forms with permission to share them. 

THANK YOU!   
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Now we want to hear from you! 
�  When have you found it necessary to use a fee expert to support your 

petition? 

�  Describe a circumstance when you had costs disallowed due to lack of  
sufficient detail?  What was missing? 

�  Fee awards in small v. large firms.  Is there a difference? 

�  How do you define a “limited success” case?   

�  What impact, if  any, has the opposing party’s bad behavior had on your 
fee award? 

�  What are some examples of  your fee award victories?  And, to what, do 
you attribute the success? 

�  What are some examples of  your fee award losses?  And, to what, do you 
attribute the loss? 
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Ten (10) Tips for Counsel Seeking to Recover Attorney’s

Fees in Virginia Courts

By:  Kevin D. McInroy, Esq.

I. Draft your contract clause
A. The contract is the law between the parties.  It can stipulate – 

1. the procedures for recovery
a. e.g., bifurcation; by post-trial motion
b. discovery on the issue (if any)

2. the trier of the issue
a. e.g., judge, not jury to decide

3. the acceptable forms of proof to be considered 
a. e.g., affidavits (thus avoiding a hearsay objection) 

4. who recovers –
a. “prevailing party,” 
b. “substantially prevailing party” 
c. other

5. which party can recover –
a. bilateral (any prevailing party) or only one of the parties
b. e.g., “if Company must sue to enforce its rights under this

agreement . . . ”
6. what’s recoverable; e.g.,  –

a. just “attorney’s fees” or “all costs incurred, including attorney’s
fees”
(1) paralegal
(2) court reporter
(3) expert witnesses
(4) other?

b. attorney’s fees incurred before litigation
(1) investigation
(2) demand

c. attorney’s fees incurred in negotiations and/or settlement
B. Example provision –

1.  In any suit, action or proceeding to enforce any term or provision of
this Agreement, the prevailing party shall be entitled to an award of
all costs incurred in connection with said litigation, including but not
limited to reasonable attorney’s fees, as determined post-trial by the
court on the basis of the parties’ written submissions including
affidavits.
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II. Have a signed retainer agreement w/ client that addresses the fees and costs
you will seek
A. reported decisions show judges liking to see/rely on it
B. address:  does client pay for travel time?  what rate?

III. Keep Rule 3:25 in mind
A. Fees must be claimed in initial pleading

1. e.g., complaint, answer, counterclaim, etc.
B. Claim must identify the basis

1. i.e., specify the exception to the American Rule
C. Claim is waived, unless so pled, or leave to amend is granted.
D. Bifurcate the issue, by Order, OR

1. be prepared to prove the fees as an element of damages in case in
chief 

2. Lee v. Mulford, 269 Va. 562 (2005) (jury verdict for Plaintiff on
promissory note foreclosed Plaintiff’s right to recover attorney’s fees
post-trial, because the issue was neither presented to the jury nor
preserved for the court)

IV. When in Fairfax, do  . . . . Fairfax Circuit Procedures Manual (2010) – 
A. Confirms affidavits acceptable to recover attorney’s fees on default

judgments and uncontested cases
B. Provides form affidavit 
C. Invites motion to determine the procedure for proving attorneys fees

1. affidavits and/or expert testimony
2. otherwise, must identify experts on issue per standard pre-trial Order

D. Addresses when a statute is the basis of recovery – 
1. award usually determined by judge post-trial
2. except, beware:  Va. Consumer Protection Act cases

V. Keep reasonably detailed billing records
A. so that time spent and costs incurred on successful claims – or those claims

which are “attorney’s fees eligible” – can be sorted from the others 
B. sufficiently detailed and specific
C. consider not “lumping”

1. i.e., the practice of showing just one time entry for several different
tasks performed

2. also referred to as “clumping,” “mixed entries,” and “block entries”
3. generally criticized by the courts, and a basis for reducing the award

requested
4. e.g., Guidry v. Clare, 442 F. Supp. 2d 282, 294 (E.D. Va. 2006):

Inadequate documentation includes the practice of
grouping, or "lumping," several tasks together under a
single entry, without specifying the amount of time
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spent on each particular task. See, e.g., In re Great
Sweats, Inc., 113 B.R. 240, 244 (Bankr. E.D. Va. 1990)
[**27]  (disapproving the practice of "lumping" several
tasks under a single entry without specifying the
amount of time spent on each task so that no accurate
determination of the reasonableness of the time
expended can be made); In re WHET, Inc., 58 B.R.
278, 280 (Bankr. D. Mass. 1986) (noting that "lumping"
a day's activities makes attorneys' records of absolutely
no value for any analytical purpose).  * * *   Lumping
and other types of inadequate documentation are thus
a proper basis for reducing a fee award because they
prevent an accurate determination of the
reasonableness of the time expended in a case.

5. Garbarino v. Corsair Studio, Inc., 2006 U.S. Dist. LEXIS 43909, 10-11
(S.D.N.Y. June 27, 2006) :

I find, however, that the number of hours claimed
should be reduced because several of the entries in the
time records lacks sufficient detail -- they give a total
number of hours for multiple tasks without delineating
how much time was spent on each task individually,
making it impossible to determine how many hours
were spent on certain tasks.  * * *   Even if the time
expended on these tasks was reasonable, the
vagueness of the entries alone are [*11]  enough to
reduce the fee. See Goldberg v. Blue Ridge Farms,
Inc., supra, 2005 U.S. Dist. LEXIS 42907, 2005 WL
1796116 at *3 ("Courts routinely reduce fee awards
where time sheets contain such 'mixed entries' that do
not provide the adversary the definiteness required to
dispute their accuracy."), citing Domegan v. Ponte, 972
F.2d 401, 425 (1st Cir. 1992), vacated and remanded
on other grounds, 507 U.S. 956, 113 S. Ct. 1378, 122
L. Ed. 2d 754 (1993), and In re Donovan, 278 U.S.
App. D.C. 194, 877 F.2d 982, 995 (D.C. Cir. 1989);
U.S. Football League v. NFL, 704 F. Supp. 474, 477
(S.D.N.Y.), aff'd, 887 F.2d 408 (2d Cir. 1989) (reducing
fees because some entries in time records were
vague).

6. Vitug v. Multistate Tax Comm'n, 883 F. Supp. 215, 224 (N.D. Ill.
1995):

Equally problematic is the failure to disclose time spent
on separate tasks performed in the same day. As
exemplified by some of the passages above, in almost
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every billing of more than two hours, several tasks are
listed with no corresponding time allocated for each
task - this practice has been disfavored as it makes
evaluation of said services impossible. See Domegan
v. Ponte, 972 F.2d 401, 425 (1st Cir. 1992) (criticized
"mixed entries" - the lumping together of different
activities), vacated and remanded on other grounds,
113 S. Ct. 1378 (1993).

D. And avoid including attorney-client confidences
1. billing records are essential evidence in the recovery of attorney’s

fees
2. redaction can be time-consuming, inaccurate, and successfully

objected to

VI. Keep in mind the Chawla “reasonableness” factors, as you bill – 
A. Time and effort expended
B. Nature of the services rendered
C. Complexity of the services
D. Value of the services to the client
E. Results obtained
F. Whether fees are consistent with those generally charged for similar

services by others
G. Necessity and appropriateness of services. 

1. Chawla v. Burgerbusters, 255 Va. 616, 623, 499 S.E.2d 829, 833
(1998).

VII. Don’t forget to claim/prove FUTURE attorney’s fees and costs
A. “If future services of an attorney will be required in connection with a case,

the fact finder should make a reasonable estimate of their value. In so doing,
the fact finder should estimate the time to be consumed, the effort to be
expended, the nature of the services to be rendered, and any other relevant
circumstances.”
1. Mullins v. Richlands Nat'l Bank, 241 Va. 447, 449 (Va. 1991)

B. Articulate exactly what future services are anticipated and WHY they are
anticipated
1. e.g., 

a. Defendant says he is judgment proof, plans to file for
bankruptcy, has hidden his assets, or vows to resist payment
of the judgment.

b. Defendant has made a fraudulent conveyance [specify}, and
plaintiff will have to file suit to set it aside and sell the real
estate.

c. Defendant has limited assets [detail]
d. Defendant is resisting payment of other judgments [detail]
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VIII. Keep handy cases, e.g., –   
A. fee recovery not necessarily limited by amount recovered or amount in

dispute
1. Coady v. Strategic Resouces, Inc., 258 Va. 12, 18 (1999)

B. fee recovery not necessarily limited by amount spent by opponent in case
1. Cangiano v. LSH Building Co., 271 Va. 171, 186 (2006)

IX. Consider Rule 1:1A after petition for appeal denied
A. Provides right to claim attorney’s fees and costs incurred in defending

judgment on appeal, where circuit court awarded them
B. Must be filed w/in 30 days of denial of petition
C. It is filed in same case that was appealed (case is reinstated on the docket)
D. Disposition of petition for award yields new (second!) final order

X. Consider asking Va. S. Ct to remand case for award of attorney’s fees – 
A. where Court reverses and enters final judgment in your favor

1. if contract or statute allowed for such an award, and it was pled and
sought in the circuit court














