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I.
      FILING MOTIONS IN COMMONWEALTH COURT

A. Applicable Rules

Pa. R.A.P. 123, Application for Relief, is the starting point for motions practice in Commonwealth Court. The term “application for relief” is defined to include petitions and motions, Pa. R.A.P. 102 definition.  Other rules such as Pa. R.A.P. 1731, Applications for Stay or Injunction Pending Appeal, and Pa. R.A.P. 1972, Disposition on Motion, offer guidance on particular types of motions, but such instruction presumes familiarity with Pa. R.A.P. 123. Original jurisdiction matters in Commonwealth Court are subject to these rules on motions practice, as supplemented when necessary by other rules issued by the Supreme Court such as the Rules of Civil Procedure and the Rules of Judicial Administration.  The Court’s Internal Operating Procedures also provide instruction regarding Court procedures. They are found at 210 Pa. Code Chapter 69 and in the West publication Pennsylvania Rules of Court after the Rules of Appellate Procedure and after the internal operating procedures of the Supreme and Superior Courts. 
B. Content of an Application for Relief
Any application should explain, in a series of numbered paragraphs, who the applicant is, what is wanted and why the requested judicial action is appropriate.  A supporting brief may be filed with the application, but as a practical matter, citation to supporting case law or applicable rule in the body of the application is acceptable and generally sufficient.  
The argument should be organized in terms of the standards to be applied to the request.  Thus, a request for a supersedeas or stay pending appeal should include a statement that relief has been denied by the trial court or administrative agency as required by Pa.R.A.P. 1732(b) and 1781(a), reference to Pennsylvania Public Utility Commission v. Process Gas Consumers Group, 502 Pa. 545, 467 A.2d 805 (1983), averments as to how the Process Gas standards are met and any supporting documentation, and a clear statement of the terms of the stay or supersedeas requested.  A proposed order is required.  
Alternative forms of relief may be requested in a single application, that is, for example that an appeal be quashed or in the alternative an extension of time to file a responsive brief be granted. Any facts not of record must be verified.
C. Supporting Briefs

There is no requirement that a brief in support of the application be filed with the application, although the concurrent submission of briefs may expedite disposition.  The Court will direct that briefs be submitted whenever it concludes that they would be useful, which may be before or after any oral argument.


D.
What Must be Filed



At the time of filing, counsel should present:

1. 
If filing paper copies, the original (unbound) and usually one copy (stapled or bound) of the application for relief.  If filing electronically, one paper copy is required.  The paper copy must be submitted to the court within seven days, and to ensure that the paper version submitted is the same as the electronically filed document, the paper version should be a printed copy of the electronically file-stamped document that was returned to the filer after acceptance by PACFILE.


2.

The appropriate fee, if any. Very few applications other than multiple requests for extensions of time or requests for reargument require a fee. 42 Pa. C.S. §3733; Court Rules Report Number Two, 204 Pa. Code §155.1.  Fees and the required number of copies if not filing electronically are posted at the website below under the title “Doing Business with the Court, Copy and Fee Requirements”.  Any check should be payable to the Commonwealth Court of Pennsylvania.

                

 
















http://www.pacourts.us/courts/commonwealth-court 


3.

A certificate of service.  Pa.R.A.P. 122.



4.

A verification if the application contains averments of facts not of record, for example, a request for an injunction pending appeal.  Pa. R.A.P. 123(c).



5.

A proposed order indicating the action counsel would like the Court to take. 



If any of these things are missing, the application may be returned for compliance before the application is sent to the Court for disposition.

E.
Place of Filing


All applications are filed in Chief Clerk’s Office in Harrisburg either in person, by mail, or electronically.

The Harrisburg office is:








601 Commonwealth Avenue, Suite 2100








P.O. Box 69185








Harrisburg, PA   17106-9185
To file electronically, you must be a registered user of the PACFILE system.  To create an account, find the UJS web portal at
http://ujsportal.pacourts.us/
Click ‘Create New Account’ under the eServices menu.  Once you complete the registration process and log in to the Portal, PACFILE can be found under the eCommerce menu.
Nothing is filed directly with a judge. This is true even in those situations where counsel's action has been directed by Court order signed by a specific judge.  The Commonwealth 
Court relies on a duty week judge for disposition of most applications, so the judge who signs an order in a preliminary matter such as a scheduling order is not necessarily the judge who will rule on the underlying application or the merits of the appeal or petition for review.  See §§221 and 311 of the Commonwealth Court Internal Operating Procedures, 210 Pa. Code §§69.221, 69.311.
II. 
INITIAL REVIEW OF APPLICATIONS/MOTIONS


A.
Overview


The basic procedure for reviewing applications in  the  Commonwealth Court  is  outlined  in Section  221  of  the  Internal  Operating Procedures  of  the Commonwealth  Court,  210 Pa. Code  §69.221.  This section provides:




Preargument  Matters; Applications, Motions  and Petitions ‑‑ The chief clerk shall promptly, after filing, submit preargument  applications, motions  and petitions  requiring  consideration by a judge to the prothonotary. The prothonotary shall daily confer with the president judge or the duty judge on such matters,  who shall act by order granting or  denying such relief or  remedy sought, directing  the  matter  to be  decided on submitted  briefs, or listing  the matter for  argument  before, or  in conjunction with,  argument  on  the  merits  of the appeal.   When required by  law or rule, the  judge  shall defer acting  upon the matter  pending  filing  of an  answer or until  after  the  time  for  answer has expired.


A similar rule applies in original jurisdiction matters.  See Section 311 of the Internal Operating Procedures, 210 Pa. Code §69.311.

B.
Role of the Chief Clerk's Office



1.

Initial review



The Chief Clerk's Office time‑stamps and logs all documents when received.  


All applications will be reviewed for:





a.

Payment of any appropriate fees as, for example, for second and subsequent extensions of time.





b.

A certificate of service, the form for which is in Pa.R.A.P. 122.  If no certificate of service is attached, generally the document will be returned for the attachment of proof of service.  If the matter appears to be urgent, the Chief Clerk's staff will telephone counsel regarding the missing item.





c.

The signature of the attorney.



2.

Supplemental materials



Staff in the Chief Clerk's Office will review the application, identify any relevant additional materials from the case file, and forward the application and any relevant file materials to the legal staff in the Prothonotary’s Office for further review.



3.

First extension of time to file brief or reproduced record



Pursuant to Section 223 of the Internal Operating Procedures, 210 Pa. Code §69.223, the Chief Clerk  may  grant  a written  request for extension of time to file  brief or to file the reproduced record, if the requested extension is (1) for 30 days or less, (2) the first one sought, and (3) unopposed  by  all  other parties.  The Chief Clerk cannot, however, grant an extension if it is inconsistent with a Court order establishing the briefing schedule or scheduling oral argument. The necessary information may be presented in the form of a letter to the Chief Clerk or in the form of an application. If any of these requirements cannot be satisfied, a party must submit the request by formal application to the Court. 


C.
Role of the Prothonotary’s Office



1.

Initial review



The four lawyers in the Prothonotary’s office will review any application to determine if it is one that can be disposed of immediately, for example, an unopposed second extension of time to file a brief, or must be held for an answer.  If a case has already been assigned to a specific judge, the application will be forwarded to the appropriate chambers for disposition.  If an answer is unnecessary and the proposed order is inadequate, the reviewing staff attorney will prepare an appropriate order for presentation to the duty week judge.  If an answer is necessary, the application will be held for approximately 20 days measuring from date of service as stated in proof of service.



2.

Second review



After the time for filing an answer has passed, the Prothonotary’s legal staff will review the application again and prepare an appropriate order for review and signing by the duty week judge.  The Prothonotary and the Deputy Prothonotary may sign certain documents as designated by the Court, for example, extensions of time. 

III.
DISPOSITION OF MOTIONS


A.
Duty Week Judge



As authorized by Pa.R.A.P. 123(e) and 3733, the Commonwealth Court utilizes a system in which each judge is assigned to act as a duty judge for a week at a time.  See Sections 121‑123 of the Internal Operating Procedures, 210 Pa. Code §§69.121-69.123.  A duty judge may be:



1.

a "Commissioned Judge", that is, a judge serving as a member of the Commonwealth Court by gubernatorial appointment or pursuant to election during elective term as a member of the Court;



2.

a "Senior Judge", that is, a judge, formerly elected as a member of the Commonwealth Court or another court, who has retired and is designated to sit as a senior judge on panels in the Commonwealth Court; or
3.

an "Assigned Judge", that is, a judge formerly elected as a member of the Commonwealth Court or another court of the Commonwealth who has been designated to serve as a duty judge, whether during active service upon such other court or after having attained retirement age.
See Section 101 of the Internal Operating Procedures, 210 Pa. Code §69.101.


B.
Methods of Disposition



1.

The Court's review and disposition of an application may occur after a variety of actions. A ruling may be based on:




a.

the application and supporting documentation






b.

the application and answer, if any, and any supporting briefs;






c.

the application, answer, and briefs ordered by the Court;





d.

the application and answer after oral argument. (Note that there is no right to oral argument.  See Pa.R.A.P. 123(d).)


If the duty week judge or the Prothonotary’s legal staff determines that the application warrants consideration by a panel of judges, the application will 
listed for briefing and argument with the merits of the underlying appeal.


If an application requires an evidentiary hearing prior to disposition, the hearing will be scheduled before a duty week judge in Harrisburg.



2.


Oral argument may be conducted by telephone conference call, Section 124 of the Internal Operating Procedures, 210 Pa. Code §69.124, and is open to the public. Id.  Frequently, a law clerk or judicial secretary will call in advance of the argument to confirm the proper telephone number. The Court will then initiate the call to counsel at their respective offices at the scheduled time.  Use of cell phones for such conferences is generally prohibited.


3.

When a hearing or argument is scheduled on short notice, Court staff will attempt to contact counsel by telephone and/or fax copies of scheduling orders to counsel.
IV.
OTHER PROCEDURES

A.
Appeals from the Board of Finance and Revenue


Since petitions for review of decisions of the Board of Finance and Revenue are appeals de novo in Commonwealth Court, no record is certified to the Court by the Board of Finance and Revenue.  Pa.R.A.P. 1571(f).  The parties develop stipulations of facts in lieu presenting witnesses. Once the petition for review is filed and an attorney from the Attorney General’s office has entered an appearance, petitioner should initiate discussion of the case with opposing counsel. When the docket reflects no activity for eleven months, the Court will issue an order directing that a detailed status report be filed or the case will be dismissed as of course. 

B.
Emergency Situations

When counsel expects to seek immediate relief, counsel should call the Prothonotary’s Office in advance in order to assure the availability of a judge.  In true emergency situations, if the filer is not a registered user of the electronic filing system and if no filing fee is required, when the appropriate documents are ready for filing, counsel may call the Chief Clerk’s Office and request permission to file by fax or e-mail.  Failure to make similar arrangements for service on opposing counsel undercuts the credibility of counsel.  Counsel should use every effort to contact opposing counsel and identify mutually agreeable times for argument and set forth the efforts to contact counsel in the petition.  Moreover, the Court is very reluctant to act ex parte.  The Court's general policy is to contact opposing counsel in order that counsel may participate by telephone, if not in person. 
The Court has a procedure for non-business hour emergencies.  Section 126 of the Internal Operating Procedures, 210 Pa. Code §69.126. Most “emergencies” can wait until business hours.  If a situation requires immediate action, the attorney on duty will assist in obtaining judicial review.

C.
Expediting an Appeal ‑ Pa.R.A.P. 2313(a)


Ordinarily the Court will not consider expediting an appeal until the record has been certified by the trial court or government agency.   See Pa.R.A.P. 1933, 1934, 1951 and 1952.  Thus, in order to expedite an appeal in Commonwealth Court, counsel must first go to the Prothonotary or Chief Clerk of the trial court or the administrative agency and seek to hasten the preparation and certification of the record. Once the record is lodged in Commonwealth Court, counsel may move to expedite proceedings by filing an application for relief and in the application explain why it is important to expedite disposition of this particular case.  Only in extraordinary situations will the Court entertain advancement applications prior to receipt of the certified record.  This of course does not preclude the Court from expediting a case sua sponte if review in the context of disposition of a preliminary application reveals that such relief is necessary.

D.
In Forma Pauperis


When  a  client  wishes to  proceed  in forma pauperis (IFP) ancillary to an appeal from an adjudication of an administrative agency (petition for review pursuant to Chapter 15 addressed to Commonwealth Court's  appellate jurisdiction, 42 Pa. C.S. §763), the concepts of  continuation  of  IFP status,  Pa.R.A.P.  551, and application to the lower court for leave to appeal IFP, Pa.R.A.P. 522(a), are inapplicable.  Instead, the initial application, including a verified statement, must be filed with the Commonwealth Court.  Pa.R.A.P. 553, 561.  The  only exception is  that class  of petitions  for  review  of  decisions  of  the Unemployment  Compensation  Board  of Review that  are filed by  claimant  petitioners.  For these individuals, IFP status is automatic and the party is excused from filing a reproduced record. Pa.R.A.P. 556; 2151(b). 
E.   Mediation, 210 Pa. Code §67.71

Once an appeal or petition for review is filed, the Chief Clerk requests a docketing statement from appellant’s counsel.  This document is used to determine if a case is appropriate for consideration for mediation, and failure to file such a statement may result in dismissal of the appeal for failure to proceed.  Once filed, the docketing statements are reviewed by lawyers in the Prothonotary’s Office and the Mediation Office.  Likely candidates for mediation are contacted for additional information and if mediation is appropriate, the parties are directed to meet with a mediation judge.  These procedures are separate from the appeal process and are not recorded on the docket.  A judge who is unsuccessful in mediating the dispute will not participate in the disposition of the appeal.   


F.
Stay Pending Appeal


The Commonwealth Court will not usually entertain an application for stay pending appeal until the notice of appeal or petition for review has been filed in the Commonwealth Court.  See Pa.R.A.P. 1702, 1732, and 1781.  The mere filing of the application will not trigger the issuance of a docket number and recognition of the appeal.  Also, the Court will generally summarily deny an application for stay or supersedeas if there is no allegation that it was presented to and denied by the trial court or other government unit below or that such presentation "is not practicable." Pa.R.A.P. 1732(b) and 1781(b).

G.
Certified and Reproduced Records; Briefs

Certification of the record by the trial court or administrative agency triggers the briefing schedule.  If counsel determines that the record is incomplete, the first line of recourse is the trial court or administrative agency.  Seeking there to have a second volume of the record certified is the simplest way to correct the omission.  Alternatives include getting the agreement of counsel that the missing items were in fact before the trial court or administrative agency at the time the decision was made or asking the Commonwealth Court to make such a determination.  The Court will not allow the record on appeal to be supplemented with material that the trial court or agency did not consider.  See Pa.R.A.P. 1926, 1934, 1951.

Upon receipt of the certified record, the Chief Clerk issues a briefing schedule, usually directing appellant/petitioner’s brief in 40 days. If the briefing schedule has been set by the Chief Clerk, a first request for extension may be obtained by letter to the Chief Clerk if it is for 30 days or less and is unopposed by all other parties. Section 223 of the Internal Operating Procedures, 210 Pa. Code §69.223. Such extensions are generally granted. If a briefing schedule was set by Court order, or if the request does not meet all of the criteria listed in IOP §223, an extension request must be made by application under Pa. R.A.P. 123 and good cause for such further delay must be shown. Grant of an extension to one party does not extend to other parties facing the same original deadline.
Where cross-appeals are filed, the Chief Clerk will determine who will be the deemed appellant for purposes of the briefing schedule. Usually this will be the party who initiated the proceeding below. If the parties work out among themselves a mutually agreeable designation and briefing schedule reflecting their better understanding of the matter, they can ask the Chief Clerk to designate accordingly.

Similarly, in cases with multiple parties with diverse positions, the parties may propose the Chief Clerk accept variations on the standard briefing schedule set by Pa. R.A.P. 2185.

Any effort to file a brief with a word count greater than authorized by Pa. R.A.P. 2135 should be in the form of an application under Pa. R.A.P. 2135. The Court does not welcome very long briefs. Briefs that fail to comply with Pa. R.A.P. 2111 will be stricken, usually with instruction to file a complying brief within two weeks or be dismissed. Other points of non-compliance should be brought to the Court’s attention by application for relief under Pa. R.A.P. 123. Success depends on the impact the error or omission has on effective appellate review.

H.
Amicus Curiae

In addition to the right to file a merits brief due at the same time as the brief of the party with whom amicus is aligned, Pa.R.A.P. 531, an amicus can generally ask for anything the party with whom it is principally aligned could request.   
If oral argument time is requested, counsel should anticipate that the court will ask the party with whom the amicus is principally aligned to share its time, rather than enlarge the total time allotted for oral argument.  If the amicus is not aligned with a party, it should so indicate in the application for permission to present oral argument and specifically ask that additional time be granted for it to argue.

I.
Submission on Briefs and Oral Argument

Oral argument is not a matter of right, but rather permitted at the discretion of the appellate court.  Pa.R.A.P. 2315.  The decision to decide a case on the briefs or direct oral argument is made upon review of one or more briefs in the matter.  If counsel disagrees with the Court’s decision, relief may be requested by a prompt application for relief.  Counsel must be careful in seeking oral argument since the quality of a brief is often a factor in the decision to submit on briefs or hear oral argument.  Many other factors are also involved in the decision to assign a case to an argument list or a standing panel, so it is difficult to predict if the Court will change the initial designation.
Once oral argument is scheduled, postponement is more likely to be granted if sought promptly after notice is given.  If the request is made close to the time of argument or without a good reason, it may be denied or the right to argue forfeited and the matter directed for submission on briefs.  Conflict with another court appointment is usually governed by the date of attachment.  If the two dates are the same, the higher court is usually given deference.  

J.
Settlement 

The Court will entertain requests for extension or postponement based on averments that settlement is possible and is being pursued.  Until a case is submitted on briefs or argued, such requests are usually handled by the duty judge. After argument or assignment, any such requests must be handled by the judge to whom the case has been assigned.   Typically, if a stay is granted, the parties will be directed to submit a status report in a specified number of days.  Upon receipt of the status report, the Court may return the appeal to the review process or direct a praecipe to discontinue be entered.  Repeated requests for delay should be fully supported with factual averments as to why the settlement could not have completed in the time initially requested.
K.
Reargument and Reconsideration

Requests for reconsideration or reargument are governed by Chapter 25 of the Rules of Appellate Procedure and Section 291 of the Internal Operating Procedures, 210 Pa. Code §69.291.  There is a $15.00 filing fee. The success rate for such requests is less than 3%, because panel decisions reflect the vote of the entire Court and not just the three judges named on the panel.

L.
Reported and Unreported Opinions

The decision to report an opinion is a consensus of the Court, reached when the judges vote on the merits of an appeal. However, any person may, within 30 days of the filing of the memorandum opinion, request publication as a reported opinion. The value of the decision as precedent for the Bar is of primary concern.  See §414 of the Internal Operating Procedures, 210 Pa. Code §69.414.  A majority vote of the commissioned judges and any senior judge on the original panel controls the outcome. §416 of the Internal Operating Procedures, 210 Pa. Code §69.416.

All Court opinions are available at www.pacourts.us, Commonwealth Court tab.

M.
Subpoenas


Subpoenas for use in original jurisdiction matters are issued only from the Office of the Prothonotary in Harrisburg.  Pa.R.A.P. 3702; Section 312 of the Internal Operating Procedures, 210 Pa. Code §69.312. The fee for each subpoena is $2.00. 


N.
Electronic Filing:

Implementation of the electronic filing system makes use of fax transmissions and e-mail unnecessary for registered PACFILE users.  For those not registered, the Court may permit such filing methods if prior authorization is obtained from the Chief Clerk’s or the Prothonotary’s Office.  Authorization is on a case by case basis and material sent without specific approval will be returned or ignored.
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