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FACT PATTERN 

Jean, Greg and Neil were poker buddies who knew each other for years.   They decided to

go into business together.  Jean is an accountant with interests in numerous businesses.  Greg

owns gas stations, convenience stores and commercial real estate.  Neil and his family own and

operated car washes and associated oil change facilities.

Neil's father, Otto, who was also one of the "poker gang" told Jean and Greg that he had

entered into an agreement to purchase a gas station/convenience store/car wash business

("Agreement to Purchase") at a price of $1,240,000.00.   Although he claimed that the purchase

price of the business was $1,240,000.00,  the final written contract of sale only reflected a

purchase price of $340,000.

Otto and Neil told Jean and Greg that the seller specifically requested that the contract be

drafted that way in order for the seller to avoid paying the 25% penalty to Gouge the Customer

Gas Company, its gas franchisor, which penalty would be triggered as a result of the fact that the

seller was selling the gas station less than one year from the date of purchase. Jean and Greg

agreed to buy the gas station/convenience store/car wash business with Neil.  Otto had the right

to assign the Agreement to Purchase, and it was decided that it would be assigned to J & G

Enterprises, Inc. a corporation previously formed by Jean and Greg for other purposes but which

had never actually been used.   Jean, Greg and Neil were each to own 1/3 of the company.  Otto

was not going to be actually named as a shareholder but it was agreed he would be involved in

the negotiations and that he was to be involved in the operation of the business.

Each of the three named shareholders was to be responsible for coming up with an

investment of $450,000.00 at the time of closing (included closing costs). No actual written
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shareholder agreement was ever signed.   Greg, Jean and Neil were represented by one attorney

with regard to the business acquisition and lease transaction.  According to Jean and Greg the

difference in price between the contract and "real" price of the business was paid by checks

which the buyers were directed to pay to third party companies on behalf of the seller, as well as

by money paid to a "silent partner" of the seller corporation. The monies paid at the actual

closing by Greg and Jean, either in checks made payable to the seller directly or to the designated

third parties, did total their required contributions towards the purchase price.  Neil and his father

however, rather than bringing a check made payable to the silent partner to the closing as they

were supposed to do, advised Greg and Jean when they arrived at the closing that Neil's mother

had traveled from her home on Long Island to Brooklyn in order to make their payment in cash to

the silent partner, Sam Snead, who would not be attending the closing. Therefore the only actual

additional money brought to the closing table by Neil was $46,666.  When Greg and Jean asked

Neil and Otto for a copy of a receipt for the cash allegedly paid to "Sam Snead" Neil said he

didn't have one but promised to provide it.   Based upon that representation, and although Jean

and Greg believed that they might be the victims of some type of scheme designed to allow  Neil

to gain one third ownership of the company for virtually no investment, the closing went

forward.  In the days following the closing Jean and Greg continued to request copies of the

receipt. Unlike the typical closing statement which provides copies of all checks and sets forth

the purchase price paid etc. no such statement was every provided by counsel. 

J & G is a subchapter S corporation.   Jean is the corporation’s accountant. The K-1's

issued at the end of each year reflected that Jean, Greg and Neil each owned 33% of the issued

shares of the company.  The books of the company also reflected the fact that Neil had an
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outstanding debt owed to J & G based on the fact that he failed to produce a copy of the receipt

for the money he allegedly invested in cash. But for that debt, based on the actual monies brought

to the closing by Neil his ownership interest would only be 6%.

As a result of many disputes over the years including Neil's failure to ever produce a copy

of his receipt, as well as the fact that Jean and Greg suspected that Neil was siphoning cash from

the business, the decision was made to purchase the property the business had previously been

leasing from Gouge The Customer Gas Company, for $2,200,000.00, and to sell the operating

business with a lease back to the new purchaser. The property purchase was subject to a $1.54

million dollar mortgage which required personal guarantees.  Neil refused to be a guarantor,

notwithstanding the fact that as 1/3 owner of J & G he would own 1/3 of its assets, which

included the real estate.

Once the operating business was sold Jean and Greg handled the business of J & G which

consisted of nothing more than renting the real estate to the buyer, collecting the rent, paying the

mortgage, taxes, insurance, and other expenses of the company. Based on the fact that the day to

day operation had been sold, Neil who had been involved in overseeing the operation of the car

wash and convenience store, etc. was no longer involved in the business. 

 Prior to distributing the excess proceeds from the sale of the operating business to Neil,

Jean and Greg insisted that Neil repay his indebtedness to the company. Barring any such

repayment, Jean and Greg had advised Neil that they intend to apply his share of the purchase

money received from the buyer, as well as his share of all future payments from the buyer to pay

down Neil's outstanding loan on the books to the company.  Once that loan is repaid, Neil has

been advised he will receive his one-third share of all future payments from the buyer.
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Neil commences an action for dissolution of the Corporation pursuant to NY Bus Corp

Law §1104(a) by Order to Show Cause, seeking a Temporary Restraining Order and Preliminary

Injunction.  Neil alleges that he was frozen out of the company by Jean and Greg whom he

claims seized all of J & G’s assets.

Mediation Participants : Neil and his attorney 

Jean and Greg and the attorney for J & G

























MEDIATION INSTRUCTIONS  
TO COUNSEL IN EDNY MEDIATION  

(last updated 08/21/2012)  

I.  

Unless otherwise provided in the Mediation Referral Order, the first mediation 
session will take place approximately four to six weeks after the date of the Mediation Order.  
Counsel are to select the Mediator, schedule the first mediation session, and (1) electronically file 
and (2) confirm in writing to the ADR Administrator, Gerald P. Lepp (Fax 718-613-2368) , the 
name of the Mediator, and the date, time, and place of the first mediation session. Counsel are to 
confer with each other and to speak directly with the potential Mediator, in scheduling the first 
mediation session.  A mediation session should be scheduled for an entire day. Trial Counsel, a 
representative of their client with full settlement authority, and the Insurance Adjustor shall attend 
the mediation sessions in person.  

Date for mediation session and selecting Mediator  

Counsel may select the Mediator from the EDNY Panel of Mediators which is 
listed on the ADR website www.nyed.uscourts.gov/adr and also schedule the session.  The 
names of the mediators, their areas of concentration together with addresses and telephone 
numbers are listed on the website. Each mediator shall receive a fee of $600 for the first four 
hours or less of the actual mediation. Time spent preparing the mediation will not be 
compensated. Thereafter, the mediator shall be compensated at the rate of $250 per hour. 
The mediator’s fee shall be paid by the parties to the mediation..  

Any party that is unable or unwilling to pay the Mediator’s fee may apply to the 
referring judge for a waiver of the fee, with a right of appeal to the District Judge in the event 
the referral was made by a Magistrate Judge.   

Counsel may also agree to a particular mediator whether or not he/she is on the 
EDNY panel or  to use the services of an independent Alternative Dispute Resolution 
organization.  Compensation of mediators not on the  EDNY Panel is determined by 
agreement among Counsel and  the mediator.  

If Counsel select the mediator, then the name of the Mediator, date, time and place 
of the mediation session, shall be confirmed in a letter to all Counsel with a copy to the 
Mediation Office (fax: 718-613-2368).  The Confirmation Letter shall be filed electronically 
(ECF) with the Court.  

Please be aware that many of the EDNY panel mediators provide private 
mediations as well. It is very important that you identify yourself to the mediator as a 
party in a case which was court-ordered to mediation. 

Alternatively, the Mediation Department may be requested to select the Mediator. In 
such case, the Mediation Department will provide the parties with a list of available EDNY Panel 
Mediators with experience in the subject of the case. Within seven (7) days, Counsel shall rank 
their choices for the Mediator. Counsel shall each have one vote in which to rank their 
preferences. Counsel are to numerically rank their preferences for the Mediator; for example, the 

http://(www.nyed.uscourts.gov/adr).�


first choice “1", the second choice “2", the third choice “3", and so on. The ADR Administrator 
will select the Mediator who gets the lowest number on the combined lists of preferences and 
notify counsel on ECF. In accordance with Administrative order 2004-08 (as of August 2, 2004) 
electronic filing became mandatory in the Eastern District of New York for all cases (pro se cases 
are excluded). 
 

 
II.  
 

Submissions 

The mediation statement is intended to inform the mediator about the case from 
the party’s view.  

The Local Civil Rule 83.11(b) (4) provides that “no less than seven days prior to the 
first mediation session, each party shall submit directly to the mediator a mediation statement 
not to exceed ten pages double-spaced, not including exhibits, outlining the key facts and legal 
issues in the case.  The statement will also include a description of motions filed and their status, 
and any other information that will advance settlement prospects or make the mediation more 
productive.  Mediation statements are not briefs and are not filed with the Court, nor shall the 
assigned Judge or Magistrate Judge have access to them.”  

Before drafting the mediation statement, counsel should  discuss with the 
mediator any particular requirements that the mediator may have. 

Unless otherwise agreed by the parties and the mediator, the submissions shall not 
be exchanged among counsel.  

III.  Attendance in Person required of Trial Counsel, Insurance Adjustor, and Party 
Representative  with full settlement authority at each Session and Session Location

Attendance in person at each mediation session is required of the trial counsel, 
insurance adjustor (if any) and the party or its representative with full settlement authority to 
settle the matter in the case of a business or governmental entity or a minor.  The names and 
general job titles of the employee(s) or agents of the corporation or insurance company who will 
attend the mediation session should be included in the mediation statement. Availability by 
telephone is unacceptable.  

. 

Mediation sessions may be conducted at the offices of the mediator,  the 
Courthouses of the Eastern District at Central Islip and Brooklyn, and with the consent of all 
Counsel, a Counsel’s conference room.  Telephone the Mediation Office for reservations at the 
Courthouses. (Telephone 718-613-2577 or FAX 718-613-2368)  

IV  

Oral agreements should be committed to writing and signed at the mediation 
session. In addition, a stipulation of discontinuance should be prepared and filed.  A form of 
stipulation of discontinuance is attached hereto.  

Finalizing agreement  

 



V.  Questionnaire for Attorneys in Mediated Cases
 
After the mediation has taken place, please evaluate the performance of your Mediator and

return your evaluation to:

                                          Gerald P. Lepp, ADR Administrator
                                           US District Court
                                           225 Cadman Plaza East
                                           Brooklyn, NY 11201

VI.Other Resources

                EDNY Local Civil Rule 83.11   Court-Annexed Mediation                                     
                 (Eastern District Only)

                EDNY ADR website      www.nyed.uscourts.gov/adr



UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

IT IS HEREBY STIPULATED AND AGREED by and between the undersigned parties:

1. No party shall be bound by anything said or done during the Mediation, unless
either a written and signed stipulation is entered into or the parties enter into a
written and signed agreement.

2. The Mediator may meet in private conference with less than all of the parties.

3. Information obtained by the Mediator, either in written or oral form, shall be
confidential and shall not be revealed by the Mediator unless and until the party
who provided that information agrees to its disclosure.

4. The Mediator shall not, without the prior written consent of both parties, disclose
to the Court any matters which are disclosed to him or her by either of the parties
or any matters which otherwise relate to the Mediation.

5. The mediation process shall be considered a settlement negotiation for the
purpose of all federal and state rules protecting disclosures made during such
conferences from later discovery or use in evidence.  The entire procedure shall
be confidential, and no stenographic or other record shall be made except to
memorialize a settlement record.  All communications, oral or written, made
during the Mediation by any party or a party’s agent, employee, or attorney are
confidential and, where appropriate, are to be considered work product and
privileged.  Such communications, statements, promises, offers, views and
opinions shall not be subject to any discovery or admissible for any purpose,
including impeachment, in any litigation or other proceeding involving the
parties.  Provided, however, that evidence otherwise subject to discovery or
admissible is not excluded from discovery or admission in evidence simply as a
result of it having been used in connection with this mediation process.

6. The Mediator and his or her agents shall have the same immunity as judges and



court employees have under Federal law and the common law from liability for
any act or omission in connection with the Mediation, and from compulsory
process to testify or produce documents in connection with the Mediation.

7. The parties (i) shall not call or subpoena the Mediator as a witness or expert in
any proceeding relating to: the Mediation, the subject matter of the Mediation, or
any thoughts or impressions which the Mediator may have about the parties in the
Mediation, and (ii) shall not subpoena any notes, documents or other material
prepared by the Mediator in the course of or in connection with the Mediation,
and (iii) shall not offer into evidence any statements, views or opinions of the
Mediator.

8. The Mediator’s services have been made available to the parties through the
dispute resolution procedures sponsored by the Court.  In accordance with those
procedures, the Mediator represents that he has taken the oath prescribed by 28
U.S.C. 453.

9. Any party to this Stipulation is required to attend at least one session and as many
sessions thereafter as may be helpful in resolving this dispute.

10. An individual with final authority to settle the matter and to bind the party shall
attend the Mediation on behalf of each party.

Dated: _______________

______________________ ______________________
Plaintiff Defendant

______________________ ______________________
Attorneys for Plaintiff Attorneys for Defendant

Consented to: ______________________
Mediator



UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
--------------------------------------------x

STIPULATION
OF SETTLEMENT

CV

---------------------------------------------x

It is hereby stipulated by and between Counsel that this action is settled.

Therefore, it is ordered by the Court that this action is discontinued without costs and
without prejudice to the right to reopen the action if settlement is not consummated.

DATED:

____________________________________
Counsel for Plaintiff

_____________________________________
Counsel for Defendant

_____________________________________
SO ORDERED:
U.S. DISTRICT JUDGE























































































































SUPREME COURT OF THE STATE OF NEW YORK
COMMERCIAL DIVISION- COUNTY OF NASSAU

PRESENT:  Hon. ___________________  
    

  Justice                           
 --------------------------------------------------------------X Index No.               

Plaintiff,          ORDER OF REFERENCE TO 
     MEDIATION 

against -                 

Defendant.
--------------------------------------------------------------X

(1) On CONSENT OF THE PARTIES or by ORDER OF THE COURT (CIRCLE ONE) this
case is referred to mediation through the ADR Program of the Commercial Division; 

(2) The parties shall select a mediator and jointly execute a Mediation Initiation Form,
located at  http://www.nycourts.gov/courts/comdiv/nassau.shtml within five business days
of receipt of this Order.

(3) The parties shall  schedule an initial mediation session within 45 days of the date of this
Order  pu rsuan t  to  the  ADR Prog ram’s  Ru les  (ava i l ab le  a t
http://www.nycourts.gov/courts/comdiv/nassau.shtml.) 

(4) All proceedings in this action (including motion practice, shall continue during the
mediation process except for (depositions), (e-discovery), _________________________
/shall be stayed during the mediation process (strike non relevant portions).

(5) The parties shall appear for a status conference with the court on                                
     at                         AM/PM.

Dated:                                                          
                                             

J.S.C.
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