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[T]he question is, whether, after the conduct of this man, it is proper that he should continue a member of a profession which should stand free from all suspicion . . . . It is not by way of punishment; but the Court on such cases, exercise their discretion, whether a man whom they have formerly admitted, is a proper person to be continued on the roll or not. [FN1]
I. INTRODUCTION
The legal profession's ability to enunciate acceptable limits of professional conduct is vital to maintaining the integrity and effectiveness of our judicial system. By assuming the roles of officer of the court and advocate for his client, an attorney may encounter circumstances where these dual responsibilities directly conflict. Preparation of witnesses for trial is an aspect of trial practice that presents one of the greatest potentials for conflict. The duty to represent the client "zealously within the bounds of the law" [FN2] obligates the lawyer to maximize the value of witnesses and their testimony. The attorney's duty as an officer of the court, however, prohibits him from "seeking improperly to influence [a witness' testimony]." [FN3]
Some behavior, such as subornation of perjury, is clearly unacceptable. [FN4] There remains, however, a vast realm of conduct that could potentially be characterized as improperly seeking to influence a witness' testimony. Within this area, there are very few guideposts to assist the attorney in maximizing his effectiveness as advocate while still remaining within the recognized limits of professional responsibility.
This note begins by briefly discussing the goals of pretrial witness preparation *390 and considering the legitimacy of witness preparation as a tool in the adversary process. It also considers the extent to which an attorney may be under an affirmative duty to conduct pretrial preparation of witnesses. Next, the note reviews the legal standards for attorney conduct regarding witness preparation, examining both the case law and the relevant portions of the American Bar Association's Model Code of Professional Responsibility and Model Rules of Professional Conduct.
Finally, this note discusses three "gray areas" concerning the acceptable limits of attorney conduct. First, to what degree can an attorney suggest modifications of speech to the witness? Second, can an attorney's behavior in "coaching" a witness give rise to disciplinary sanctions, where he does not expressly authorize or encourage a witness to testify falsely? Third, can disciplinary liability for professional misconduct be based on an attorney's efforts to alter the demeanor of a witness? The note concludes that several types of conduct may be characterized as improper that historically have not been the focus of disciplinary sanctions. The "rule of thumb" that an attorney may instruct a witness how to testify, but should refrain from telling a witness what to say, is an overgeneralized proposition providing unsatisfactory guidance to attorneys who wish to remain within the limits of acceptable conduct. Attorneys would be better guided by considering whether their witness preparation techniques may have the effect of inducing a witness to falsify or misrepresent material facts, either expressly through actual testimony or implicitly through demeanor.
II. WITNESS PREPARATION: AN INTRODUCTION
Understanding the legitimate objectives of pretrial preparation of witnesses provides an important antecedent to a discussion of the conflicts this procedure may present. Broadly stated, the paramount objective of witness preparation is to maximize the value of a given witness' appearance and testimony to the client's case. "The pretrial preparation of witnesses will in large measure determine the extent to which the triers of fact are persuaded of the reality of the client's drama and are transported into the circumstances that led to the conflict at the heart of the trial." [FN5]
One treatise on witness preparation specifies thirteen primary objectives for this procedure: "help the witness tell the truth; make sure the witness includes all the relevant facts; eliminate the irrelevant facts; organize the facts in a credible and understandable sequence; permit the attorney to compare the witness' story with the client's story; introduce the witness to the legal process; instill the witness with self-confidence; establish a good working relationship with the witness; refresh, but not direct, the witness' memory; *391 eliminate opinion and conjecture from the testimony; focus the witness' attention on the important areas of testimony; make the witness understands the importance of his or her testimony; teach the witness to fight anxiety, and particularly to defend him or herself during cross-examination." [FN6] Although some of these goals are directed at enhancing attorney effectiveness, [FN7] the overwhelming focus of the procedure is to ensure that the witness testifies truthfully, accurately, concisely, and convincingly.
Normally, an effective attorney will explain the trial process to the witness, discussing the mechanics of direct and cross-examination, objections, and possible sequestration. [FN8] Courtroom decorum, appropriate dress, and proper conduct and language may be discussed. Moreover, an attorney will normally attempt to impart to the witness several pieces of practical advice designed to enhance the witness' credibility and ability to communicate effectively. [FN9] Some authorities recommend explaining "to the witness what is at issue in the litigation and what counsel plans to show as his or her theory of the case." [FN10]
Witness preparation has been firmly established as an acceptable and sometimes necessary part of thorough preparation for trial. [FN11] "It is usual and legitimate practice for ethical and diligent counsel to confer with a witness whom he is about to call prior to his giving testimony, whether the testimony is to be given on deposition or at trial." [FN12] The legitimacy of this procedure is not surprising, since effective witness preparation, serves not only the interests of the attorney's client, but also enhances the efficiency of *392 the judicial system. The truth-seeking function of the court is promoted when the witness is made aware of the importance of telling the truth before taking the oath at trial. To the extent that preparation encourages the witness to communicate effectively, it benefits the system as a whole. Furthermore, the witness' familiarity with courtroom procedure may well prevent disruption of the trial process, [FN13] or an erroneous conclusion by the jury regarding the witness' credibility. [FN14] Witness preparation is a valuable procedure that in most cases serves the interests of the client and the system of justice as a whole.
A lawyer has no affirmative duty to engage in pretrial witness preparation. Ethical Consideration 7-1 of the Model Code, however, recommends that a lawyer represent his client "zealously within the bounds of the law." [FN15] The Model Code requires at a minimum that an attorney "shall not intentionally [f]ail to seek the lawful objectives of his client through reasonably available means permitted by law . . . . " [FN16] The Model Rules require that a lawyer "shall act with reasonable diligence . . . in representing a client." [FN17] A comment to the Model Rules clarifies that a "lawyer should act . . . with zeal in advocacy upon the client's behalf . . . [but] a lawyer is not bound to press for every advantage that might be realized for a client." [FN18] In view of these standards, an attorney should at least consider the advantage pretrial witness preparation may provide in any given case. [FN19] Failure to prepare a witness, however, does not provide a basis for disciplinary action. [FN20]
An attorney must also consider a number of practical concerns in deciding whether to prepare a witness. In observing that "tailored" testimony may be highly prejudicial, the Supreme Court has acknowledged that "the extent of any 'coaching' is properly within the scope of cross-examination." [FN21] If the trier of fact is led to believe during cross examination that a witness' testimony is "rehearsed," the witness' credibility could be significantly undermined. *393 In some cases, an attorney may secure a definite strategic advantage by ensuring that the testimony is as spontaneous as possible. For instance, pretrial preparation may detract from the emotional impact of a witness testifying about a traumatic event.
Witness preparation may also give rise to discovery concerns. "If the attorney discloses the strategy of the case to a nonparty witness, that information is discoverable, so the attorney should be wary of what he or she communicates to a nonparty witness." [FN22] The decision to prepare witnesses necessarily involves an evaluation of trial strategy. The attorney must weigh the potential advantages and hazards to determine which course of action best advances the client's interest.
III. THE LEGAL STANDARDS FOR ATTORNEY DISCIPLINE
Wigmore's classic treatise on evidence acknowledges the difficulty in articulating a workable legal standard for governing attorney misconduct during pretrial meeting with witnesses: "[T]o prevent the abuse by any definite rule seems impracticable. It would seem, therefore, that nothing short of an actual fraudulent conference for concoction of testimony could properly be taken notice of; there is no specific rule of behavior capable of being substituted for the proof of such facts." [FN23]
Courts traditionally have sought to "protect the public from unfit attorneys and to maintain the integrity of both the legal profession and the judicial process" [FN24] by disciplining attorneys whose conduct involves moral turpitude. [FN25] In the context of preparing witnesses, attorneys have been disciplined almost exclusively in cases involving attempted subornation of perjury [FN26] or inducement of a client or independent witness to testify falsely. [FN27] *394 One court held that where an attorney advised his client to testify falsely, the state does not have the burden of proving the elements of the criminal offense of subornation of perjury to establish professional misconduct. [FN28]
Although historically the cases demonstrate that only the most egregious professional conduct violations have been disciplined, dicta from some opinions suggest that the standard to which attorneys may be held is actually much higher. [FN29] In Geders v. United States, [FN30] the Supreme Court, in holding unconstitutional a sequestration order prohibiting the defendant from consulting his attorney during an overnight recess, addressed "the problem of *395 improper influence on testimony or 'coaching' of a witness. . . . " [FN31] The Geders Court noted that "[a]n attorney must respect the important ethical distinction between discussing testimony and seeking improperly to influence it." [FN32]
The American Bar Association's Model Code of Professional Responsibility and Model Rules of Professional Conduct contain several provisions relevant to an attorney's responsibility in preparing witnesses. There are five categories of prohibited conduct discernable from an examination of these authorities. They include: (1) criminal acts that reflect adversely on an attorney's fitness to practice law, (2) knowing use of perjured testimony or false evidence, (3) counseling or assisting a witness to testify falsely, (4) conduct involving dishonesty, fraud, deceit, or misrepresentation, and (5) conduct that is prejudicial to the administration of justice.
The Model Code and the Model Rules both provide for disciplinary action against attorneys who commit criminal acts, [FN33] although these authorities differ in some respect about which criminal acts reflect adversely on a lawyer's ability to practice law. [FN34] Both standards, however, clearly consider subornation of perjury and similar illegal acts to be crimes that reflect adversely on an attorney's fitness to practice law. [FN35] Thus, misconduct, such as subornation of perjury, that violates federal or state law provides a basis for disciplinary *396 action pursuant to DR 7- 102(A)(8) or Rule 8.4(b), in addition to other specific prohibitions in the Model Code and the Model Rules against this type of misconduct. [FN36]
The Model Code and the Model Rules also directly prohibit an attorney from knowingly using perjured testimony or false evidence. [FN37] Rule 3.3(a)(2) requires an attorney to inform the tribunal if he knows that his client has committed perjury. [FN38] These clear guidelines are unlikely to create any interpretive difficulties for the diligent attorney seeking to comply with the standards of professional conduct.
The Model Code and the Model Rules also prohibit an attorney from counseling or assisting a witness to testify falsely. Disciplinary Rule 7-102(A)(7) provides that "a lawyer shall not [c]ounsel or assist his client in conduct that the lawyer knows to be illegal or fraudulent." [FN39] Although the language of the rule addresses only the lawyer's behavior with his client, it is clear from other provisions that similar behavior involving other witnesses is also prohibited. [FN40] Thus, an attorney who knowingly encourages a witness to fabricate testimonial evidence would clearly be within the rule's intended scope of prohibited conduct. In contrast to DR 7-102, Rule 3.4(b) of the Model Rules does not expressly require that an attorney's conduct be performed knowingly. [FN41] It is unclear, therefore, whether an attorney's conduct could be disciplined if he should have known that his actions would assist a witness in falsely testifying.
Both the Model Code and the Model Rules prohibit conduct involving dishonesty, *397 fraud, deceit or misrepresentation. [FN42] There are, however, no satisfactory guidelines to assist the attorney in interpreting these ambiguous terms. [FN43] The language of DR 7-102 and Rule 8.4 clearly implies that there is no threshold requirement that the conduct be illegal per se to constitute a violation. [FN44] The standard emerging from the Model Code and the Model Rules is, therefore, nebulous. An attorney may feel confident that he can avoid behavior amounting to subornation of perjury but may be far less able to ascertain, for example, what conduct involves "misrepresentation."
Another ambiguous standard involves the prohibition of attorney conduct that is prejudicial to the administration of justice. [FN45] Many types of conduct, such as counseling a witness to commit perjury, can be characterized as prejudicial to the administration of justice. The most egregious forms of conduct, however, are expressly prohibited by other rules. The additional limitations created by proscribing "conduct prejudicial to the administration of justice" is unclear.
Thus, in the context of witness preparation, three of the five categories of conduct prohibited by the Model Code and the Model Rules present considerable ambiguity. The attorney must determine whether his conduct could be construed: (1) to assist a witness to testify falsely, (2) to involve dishonesty, fraud, deceit, or misrepresentation, or (3) to be prejudicial to the administration of justice.
The Model Code provides some guidance to an attorney considering conduct of questionable propriety or legality. DR 7-101(B)(2) permits a lawyer to "[r] efuse to aid or participate in conduct that he believes to be unlawful, even though there is some support for an argument that the conduct is legal." [FN46] Therefore, if an attorney avoids certain conduct after making a threshold determination that such conduct is prohibited by law, he cannot be disciplined under the Model Code for failure to represent his client zealously. The aspirational standards of the Model Code suggest, however, that an attorney should take a questionable course of action that is in the client's best interest if it is not clearly prohibited. Ethical Consideration 7-2 acknowledges *398 that "[t]he bounds of the law in a given case are often difficult to ascertain." [FN47] Ethical Consideration 7-3 states that "[w] here the bounds of law are uncertain, the action of a lawyer may depend on whether he is serving as advocate or adviser . . . . While serving as advocate, a lawyer should resolve in favor of his client doubts as to the bounds of the law." [FN48] Ethical Consideration 7-9 similarly suggests that "[i]n the exercise of his professional judgment on those decisions which are for his determination in the handling of a legal matter, a lawyer should always act in a manner consistent with the best interest of his client." [FN49]
The Model Rules also acknowledge that an attorney may encounter conflicting responsibilities. [FN50] Unlike the Model Code, however, the Model Rules offer only vague guidance: "Such issues must be resolved through the exercise of sensitive professional and moral judgment guided by the basic principles underlying the Rules." [FN51]
As discussed above, the vast majority of cases involving attorney discipline in the context of witness preparation involve attempted subornation of perjury or inducing a client or independent witness to testify falsely. The Model Code and the Model Rules prohibit five types of conduct in the context of witness preparation. First, criminal acts reflecting adversely on an attorney's fitness to practice law are prohibited. Reference to applicable state and federal law in a given jurisdiction is required to ascertain the scope of prohibited conduct in this regard. Second, knowing use of perjured testimony or false evidence is prohibited. This standard presents little difficulty for an attorney seeking to conform his conduct to the scope of propriety. The last three types of prohibited conduct involve considerable ambiguity and will serve as the foundation for the ensuing discussion. The third standard is clear in so far as it prohibits an attorney from counseling a witness to testify falsely; however, what constitutes assisting a witness to testify falsely under Rule 3.4(b) of the Model Rules is uncertain. The fourth standard prohibits conduct involving dishonesty, fraud, deceit, or misrepresentation. There are few guidelines to assist an attorney in determining the precise meaning of these vague terms. Finally, the fifth standard is also nebulous; it prohibits conduct that is prejudicial to the administration of justice.
IV. "GRAY AREAS"'
This section examines three aspects of witness preparation that involve considerable controversy with respect to the acceptable limits of professional *399 conduct. First, to what extent may an attorney modify a witness' use of speech? Second, can an attorney's conduct be disciplined when the attorney does not expressly induce a witness to testify falsely? Third, can attempts to alter the demeanor of a witness provide a basis for disciplinary action against an attorney?
One commentator notes that such questions are "on the cutting edge": [FN52] 
[S]ooner or later, most of us trim the sail of the testifying client a bit too much. It is one thing to say, "No perjury," and yet another to avoid it always or to encourage it never. In neither case do we necessarily suborn the lie. For instance, who among us has not warned the client, "Before you tell me your side of the story, let me tell you what the law is in this area," or, "If you say that, you'll lose." Or who, wincing at his client's explanation, has not reminded the client, "Well, that's not how your boss remembers it," or, "Aren't you really telling me . . . . " [FN53]
This section applies the standards in the Model Code and the Model Rules to these practical problems. By considering the acceptable limits of professional conduct in selected hypothetical situations, one can derive greater meaning from the standards these authorities have established.
A. THE WITNESS' USE OF SPEECH
One area of witness preparation that may implicate professional conduct involves the witness' use of speech. Generally, attorneys are encouraged "not to advise the witness on what to say or the words to use," but rather they should explain "how to answer questions and how to tell the finder of fact what the witness knows about the case." [FN54] Occasions will inevitably arise, however, when the outcome of litigation depends entirely on a given witness' choice of words; specifically, as they bear on a given issue, or generally, as they reflect on the witness' overall credibility. This subsection explores the extent to which an attorney may advise a witness what to say within the acceptable limits of professional conduct.
There are two clearly acceptable practices for advising a witness to modify his speech. First, a witness may be discouraged from using prefatory phases before answering. "Expressions such as, 'I think I saw' or 'I suppose she said' are not good evidence. The [court wants] to know what the witness . . . personally perceived and not what the witness believes, assumes, or thinks happened." [FN55] Other prefatory phrases, such as "To tell the truth" may "have the unintentional effect of suggesting that the witness is holding something *400 back." [FN56] It is also generally acceptable to advise a witness to avoid technical jargon or colloquial expressions and to substitute words that are more readily understood. [FN57] Similarly, witnesses can be discouraged from using sophisticated, "formal" speech in their testimony. [FN58]
The propriety of telling a witness what to say is less clear when an attorney recommends changes that could affect the substantive meaning of the witness' testimony. There are some situations where an attorney may recommend substitute words without his actions being characterized as seeking improperly to influence a witness' testimony. Where a witness uses language loosely, for example, by referring to a small truck or van as a "car," an attorney can properly recommend use of the more precise term. Circumstances may also arise where a witness uses a word that may be offensive to one or more jurors. A male witness who refers to women as "broads" exemplifies this situation. There would be no falsification or misrepresentation committed if the attorney recommended a substitute word.
Similarly, a witness' word choice may adversely affect his credibility. For example, a witness who refers to a handgun as a "piece" or refers to a lawyer as a "mouthpiece" is likely to give the jury the impression that he is associated with a criminal activity. Under these circumstances, an attorney cannot be characterized as having falsified or misrepresented the witness' intended meaning by recommending a substitute word.
The attorney's recommendation that the witness modify his intended meaning is clearly prohibited conduct. The most difficult issue, therefore, involves whether an attorney can encourage the substitution of words that do not change the witness' intended meaning, but that modify the potential emotional impact associated with the witness' original choice of words.
Consider the case of an attorney defending a client indicted for murder whose defense is self-defense. Assume that the defendant has conceded that he committed the act that proximately caused the victim's death. The only issues in the case are whether the defendant has the requisite mens rea and whether the act was committed in sel -defense. A witness, Mrs. W., who observed the event, agrees to come to the attorney's office for pretrial preparation. She describes the following: "Your client was being terribly beaten until he pulled out a knife and repeatedly thrust it into his attacker's heart." The attorney realizes that the words "repeatedly thrust" and the expression "into the attacker's heart" convey a sense of viciousness that could prejudice the jury against his client. Is the attorney permitted to suggest that Mrs. W. use different words? Does the rationale he uses to justify his action control the action's propriety, i.e., is he free to suggest that Mrs. W. use a substitute *401 phrase because it contains a more accurate description of the facts, but prohibited from recommending the same modification if the purported justification is to place his client in a more favorable light?
An alternative statement, such as "He stabbed his attacker several times in the chest," would convey the same facts with equal accuracy without the same degree of adverse emotional impact. The original statement conveys nothing of material significance which is not conveyed by the modified statement. The attorney is also aware that Mrs. W. has no personal knowledge that it was actually the decedent's heart that was stabbed and the substitution of the word chest would more accurately describe the event she witnessed.
By recommending substitute language, the attorney is clearly treading on thin ice. The Supreme Court, in Geders v. United States, [FN59] did not articulate any clear guidelines regarding what constitutes "seeking improperly to influence" a witness' testimony. The Court's language is open to a variety of interpretations. It is unlikely that the Court intended to convey that any attempt to influence a witness' testimony is improper, since the entire process of witness preparation is directed to some degree at influencing a witness' testimony. Another possible interpretation is that only conduct that favorably influences a witness' testimony is proscribed. This interpretation is equally unsatisfactory for the same reason. Most legitimate pretrial preparation is directed at presenting the client's situation in a truthful, but favorable light. If a suggestion from counsel enhances the accuracy of the witness' communication, it would be ludicrous to determine the propriety of the conduct according to whether the client was affected favorably.
The standard also may be interpreted to prohibit only attempts to influence the intended meaning of the witness' testimony. This interpretation is the most sensible. There may also be an additional requirement implicit in the standard that the portion of the witness' testimony that the attorney is attempting to influence must be material to an issue at trial in order for the conduct to be deemed improper.
Although authorities generally discourage attorneys from telling witnesses what to say, [FN60] it does not appear that the attorney in the above hypothetical would be in violation of any law or professional conduct standard. The attorney's recommendation of the substitute phrase does not lead to "false" testimony within the normal meaning of that word, nor could his behavior be deemed dishonest, fraudulent, deceitful, or misrepresentative. The lawyer's actions are also in no way prejudicial to the administration of justice. Therefore, in this hypothetical, the attorney acted properly and within acceptable limitations of professional conduct.
*402 Attorneys should exercise the utmost caution, however, in recommending changes in word choice to a witness. Some word substitutions may alter not only the emotional impact of a statement, but may modify its substantive meaning as well. Consider, for example, an attorney who recommends that a witness use the word "hit" to describe the client's actions in lieu of the word "beat." The latter word carries a greater emotional impact. However, there may also be a factual difference in the meaning of the words; "beat" imparts a hitting of greater magnitude. Where the factual meaning of testimony has been altered, one may characterize the attorney as inducing a misrepresentation of the actual events that transpired. [FN61]
Furthermore, it is crucial to consider the relevance of the witness' statement to the issue at trial. In the self-defense hypothetical above, the actus reus of the client was not at issue. Mrs. W. was called primarily to verify that the defendant had been attacked by the decedent and to describe the events that immediately preceded the actus reus. The only effect, therefore, that Mrs. W.'s original word choice could have had was to potentially prejudice the jury against the defendant. In other contexts, a witness' description may be material to an issue at trial. [FN62] Under these circumstances, an attorney who recommends substitute language changing the witness' meaning may be characterized as having engaged in conduct prejudicial to the administration of justice.
B. IMPLYING THE ACCEPTABILITY OF FALSE TESTIMONY
This section considers whether an attorney can be disciplined for implying to a witness the acceptability of offering false testimony or of "slanting the facts," in the absence of an express inducement to testify falsely. The attorney is clearly prohibited from knowingly using perjured testimony or false evidence, [FN63] or participating in the creation of evidence when he knows or it is obvious that it is false. [FN64] A finding of scienter is normally a prerequisite, therefore, to disciplianry action under the Model Code and the Model Rules. *403 The Model Code, however, provides for disciplinary action in the absence of scienter if the falsity of the evidence is readily apparant.
Circumstances may arise in which a careless attorney imparts to his client or a friendly witness that the ends justify the means. One typical line of reasoning given to the witness is that justice is the ultimate goal, that a successful outcome of the litigation (i.e., a judgment in his client's favor) will ensure that justice is done, and therefore, it is the witness' duty to assist in making the outcome of the litigation successful. Witnesses are generally unfamiliar with the litigation process and rely heavily on the attorney for their perceptions. An attorney who implies the acceptability of presenting "slanted facts," may be subject to disciplinary action for professional misconduct.
In In re Allen, [FN65] the Supreme Court of California disbarred an attorney who had pleaded guilty to two counts of soliciting others to commit perjury. [FN66] Allen, the attorney had hired a private investigator to locate witnesses to an accident. The investigator arranged for two individuals to pose as witnesses and to present false testimony in behalf of Allen's client. [FN67] The witnesses never took the stand. Although the evidence did not clearly establish that the attorney knew before trial that the purported witnesses were not true witnesses, he admitted that his "conduct during [[[preliminary] discussions may have caused [the investigator] to feel that perjured testimony would be acceptable." [FN68]
Model Rules Rule 3.4(b) prohibits a lawyer from"assist[ing] a witness to testify falsely." [FN69] Unlike Rule 3.3(a)(4) and DR 7-102(A)(4) and (6), Rule 3.4 does not limit its scope to conduct that is performed "knowingly." It is likely, therefore, that an attorney could be disciplined for behavior that has a high probability of resulting in false testimony.
Suppose during pretrial preparation that an attorney suggests that the witness is under a duty to ensure that "justice is done" by advancing the interest of the attorney's client. The attorney does not expressly tell the witness to falsify his testimony, but he also does not emphasize the importance of telling the truth. The attorney conveys to the witness the substance of the testimony he "wants to hear," by explaining the facts he must establish at trial or his theory of the case. Under these facts the attorney has provided the witness with both the means and the motive to falsify his testimony. Furthermore, it is possible that the attorney could present this witness' false testimony without *404 actually knowing the testimony was false. [FN70]
Rule 3.4(b) would authorize action against the attorney for assisting a witness to testify falsely, even if he did not have actual knowledge of the false testimony. [FN71] It is also probable that this attorney could be disciplined under the Model Code for having engaged "in conduct that is prejudicial to the administration of justice," [FN72] because the likely effect of his actions was to produce false testimony. An attorney's actions may therefore give rise to disciplinary sanctions, even where he does not expressly tell the witness what to say.
C. ALTERATION OF DEMEANOR
Professional conduct concerns may also be implicated when an attorney seeks to influence the demeanor of a witness. One common practice provides an illustration. Attorneys frequently instruct witnesses to "act confident" on the stand to convey a sense of certainty to the jury, thus making the testimony as convincing as possible. Under most circumstances, it would be difficult to characterize such instructions as misconduct, particularly where they are accompanied by instructions to answer truthfully, to limit answers to personal knowledge, and to admit uncertainty if the answer to a question is unknown. It is possible, however, that professional conduct concerns may be implicated if the issue to which a witness will testify involves a question of the witness' degree of certainty and these supplementary instructions have not been given.
It is at least arguable that when an attorney encourages a witness to appear confident, and during testimony the witness displays a sense of confidence while making an assertion about which he is not in fact confident, the attorney has encouraged the witness to testify "falsely" or to engage in "misrepresentation." For example, suppose a witness in a criminal case is fifty-one percent certain that the defendant was the perpetrator of a given crime. If the prosecutor's statement to the witness to "appear confident" results in the jury perceiving a ninety percent certainty, then the outcome of the litigation *405 may well be altered. [FN73]
In this situation, the attorney has not encouraged the witness to falsify his statement per se, but he has essentially encouraged the witness to falsify one aspect of his demeanor--his expression of confidence. Whether the prohibition of falsification of testimony can be interpreted to include falsification of demeanor is unclear. Moreover, it is uncertain whether a modification of demeanor can be regarded as a misrepresentation. These determinations would likely depend on whether the witness' demeanor would be considered "material" to the trier of fact's conclusion. Similarly, whether an alteration of demeanor might influence the outcome of the litigation and be deemed prejudicial to the administration of justice depends on the materiality of demeanor to the factfinder.
There is abundant authoritative support for the proposition that demeanor is material to a factfinder's decision. For example, in the Federal Rules of Evidence, the Advisory Committee's introductory note on the hearsay problem states: "The demeanor of the witness traditionally has been believed to furnish trier and opponent with valuable clues." [FN74] Similarly, in Universal Camera Corp. v. N.L.R.B., [FN75] the Supreme Court asserted that within the context of administrative proceedings, "material facts in any case depend on the determination of credibility of witnesses as shown by their demeanor or conduct at the hearings." [FN76] Wigmore states in his treatise on evidence: "The demeanor of the witness on the stand may always be considered by the jury in their estimation of his credibility . . . . So important has this form of evidence been deemed in our system of procedure that by a fixed rule of confrontation . . . the witness is required to be present before the tribunal while delivering his testimony." [FN77] Our system of law attaches significant importance to the demeanor of a testifying witness and that demeanor may be used by the trier of fact in reaching conclusions.
It is also essential to determine how much a component of demeanor can be falsified or misrepresented before considering potential liability for professional misconduct. In legal parlance, the term "demeanor" is generally understood to refer to those characteristics exhibited by a witness while *406 presenting testimony. Demeanor is usually construed as a catchall term that describes everything about a witness' appearance, excluding the actual substance of the testimony as it would appear on a written transcript. [FN78] The obvious importance of demeanor is to allow the jury to assess the credibility of the witness. However, the term encompasses far more than the witness' apparent sincerity. Black's Law Dictionary provides: 
[Demeanor] embraces such facts as the tone of voice in which a witness' statement is made, the hesitation or readiness with which his answers are given, the look of the witness, his carriage, his evidences of surprise, his gestures, his zeal, his bearing, his expression, his yawns, the use of his eyes, his furtive or meaning glances, or his shrugs, the pitch of his voice, his self-possession or embarrassment, his air of candor or seeming levity. [FN79]
All aspects of demeanor are communicative to the extent that each component conveys a particular message from the witness to the factfinder. The components of demeanor vary, however, with respect to their intent to be communicative. On a functional level, the elements of demeanor in any given case can be categorized into three groups based on the communicative intent of the witness: (1) behavior not intended to be communicative, (2) behavior intended to communicate a general message, and (3) behavior intended to communicate a specific message. Conduct that is involuntary or spontaneous, such as a yawn, illustrates the first class. By definition, this conduct is not intended to be communicative and so is not capable of being falsified or misrepresented. [FN80]
The second category of behavior consists of conduct intended to communicate a general message. This class of conduct is best illustrated by the use of polite mannerisms and speech or by wearing a suit to court. This behavior is usually intended to convey the message that the witness is a fine, upstanding citizen who would never dream of lying in a court of law. Due to the very general nature of the message, it would be difficult to construe components of demeanor in this category as capable of being falsified or misrepresented.
The last category--conduct intended to communicate a specific message--is capable of being false, misrepresentative, or deceitful. Components of demeanor in this class include vocal inflections, emphasis on certain words or phrases, and gestures. Moreover, behavior such as the appearance of surprise or display of emotion may fall within this class to the extent that such conduct is premeditated or feigned. Some aspects of demeanor within this *407 category, such as gestures, clearly cannot be falsified. However, other forms of demeanor intended to convey a specific message may provide a basis for disciplinary liability if a witness were coached to use this demeanor to mislead a jury.
Suppose, for example, that a witness is questioned during cross-examination regarding the extent of pretrial coaching. He reports that he was instructed to appear "surprised" if the opposing counsel mentioned a particular event. Assume that the event had, in fact, occurred and there was no bar to its admissibility. Although the witness' conduct falls short of perjury, there is no doubt that the attorney's instruction was calculated to mislead the jury. The attorney encouraged the witness to convey a specific message to the jury-- that the event in question never occurred. This conduct is clearly misrepresentative, deceitful, and potentially prejudicial to the administration of justice. It is not necessary to stretch the normal meaning of the words "deceit" or "misrepresentation" to conclude that such behavior violates the standards enunciated in the Model Code and the Model Rules.
Two other concerns require brief consideration. First, can disciplinary liability be predicated on an attorney's counseling a witness to engage in misleading conduct off the witness stand? Second, does an attorney have great latitude to modify the demeanor of a witness where he is concerned that the jury may use demeanor for an impermissible purpose?
Demeanor evidence, by definition, is limited to "[the] behavior of [the] witness on the witness stand. . . . " [FN81] Realistically, jurors may have opportunity to observe a witness and to draw conclusions from his behavior when that witness is not testifying. [FN82] This is particularly true when a party to the litigation also testifies as a witness. The jury observes such an individual's behavior both on and off the witness stand throughout the course of the trial. It would be naïve to presume that jurors can separate perceptions drawn from the witness' appearance on the stand from those resulting from general observation of the litigant throughout the course of the trial. In the context of professional conduct, there is no rational basis for distinguishing between *408 coaching behavior calculated to mislead a jury while the witness is on the stand and coaching that is calculated to mislead a jury while off the stand. The Model Code and the Model Rules prohibit all conduct that is deceitful, misrepresentative, and prejudicial to the administration of justice. That intentionally misleading behavior did not occur under oath does not relieve an attorney from responsibility for misconduct.
Another important issue arises when an attorney experiences legitimate concern that the jury may use the demeanor of a witness improperly. Demeanor evidence is relevant only to the extent that it "may be considered by [the] trier of fact on [the] issue of credibility." [FN83] If a jury draws conclusions from the demeanor of a witness with respect to issues other than credibility, demeanor evidence is being used improperly.
No one would dispute that jurors have personal biases and prejudices. It is not unrealistic to suppose that a juror could conclude that the testimony of a witness of an ethnic minority with a thick dialect was less credible than the testimony of other non-ethnic witnesses solely on the basis of the witness' ethnicity. The dialect of the witness certainly falls within the definition of "demeanor." This use of demeanor, however, is clearly impermissible. If an attorney in such a case considered giving the witness locution lessons to minimize the potential for improper conclusions by the jury, would such conduct violate the standards of professional conduct? While excessive, this measure does not appear to constitute misconduct. Modifying the witness' demeanor in this case could not be construed to be a falsification or misrepresentation. Clearly, this is a case where the attorney is encouraging the witness to convey a general message. The attorney's conduct could not be characterized as prejudicial to the administration of justice--it is intended to prevent the jury from improperly using demeanor evidence.
Similarly, an attorney may have greater latitude in altering the demeanor of a witness where the jury is likely to misinterpret a certain component of demeanor. One common example involves a witness who is provoked to a point of anger on cross-examination. Anger clearly may be probative of a witness' credibility in some cases; there is no question that some individuals respond with hostility when the cross-examining counsel gets "too close to the truth." However, there are also times when a display of anger clearly bears no relationship to whether, in fact, a witness is telling the truth--the portrayal of anger may mean nothing more than the fact that the witness is short-tempered. Few attorneys would dispute, however, that an adverse effect is likely to result when a witness becomes angered on cross-examination, regardless of whether anger has any probative value on the issue of credibility in the particular case. May an attorney presented with a short-tempered *409 witness consider a course of biofeedback therapy designed to prevent a prejudicial display of anger? Although this course of action would greatly exceed traditional conceptions of witness preparation, professional ethics apparently do not prohibit this behavior. The attorney's course of action, in this case, is designed to prevent the jury from drawing erroneous and prejudicial conclusions from the witness' testimony. There is no misrepresentation or falsification involved in such conduct. Since the attorney's conduct encourages the witness to convey a general message, the attorney would not be subject to liability for misconduct.
V. CONCLUSION
Pretrial preparation of witnesses is a legitimate activity that allows an attorney to maximize the effectiveness of a friendly witness' testimony to his client. Moreover, this procedure normally benefits the judicial system as a whole, by stressing the importance of truthful testimony, enhancing the accurate transmission of facts from the witness to the jurors, and preventing potential disruption of the trial process. The diligent attorney should consider both the possible advantages and potential hazards of witness preparation in any given case, and proceed in accordance with his client's best interests.
Cases dealing with attorney misconduct in pretrial preparation of witnesses demonstrate that historically, disciplinary action has been largely limited to misconduct that involved a conscious effort to suborn perjury or induce a witness to testify falsely. The Model Code and the Model Rules, however, clearly indicate that there is a higher standard than merely refraining from criminal activity. These authorities provide for disciplinary liability for other types of misconduct including: (1) the knowing use of perjured testimony or false evidence, (2) counseling or assisting a witness to testify falsely, (3) conduct involving dishonesty, fraud, deceit, or misrepresentation, or (4) conduct that is prejudicial to the administration of justice. The Supreme Court has noted that an attorney should refrain from seeking improperly to influence a witness' testimony, although the Court appears to have deferred to the applicable professional standards to determine what specific actions may be deemed improper.
While some conduct is clearly prohibited, there are many "gray areas" where the acceptable limitations of attorney conduct are ill defined. The rule of thumb that an attorney can instruct a witness as to how to testify, but should refrain from telling a witness what to say, may be an overgeneralized proposition. Under some limited sets of circumstances, it may be entirely permissible to recommend the use of certain words to the witness. In other situations, an attorney's actions in telling a witness how to testify may be sufficiently egregious to warrant disciplinary sanctions. It is also possible for attorney conduct that affects the witness' demeanor to violate ethical standards *410 when the attorney encourages the witness to engage in behavior intended to convey a specific message that is false or misrepresents the actual facts. Instead of merely refraining from telling witnesses what to say, attorneys would be better guided by focusing on whether their witness preparation techniques could have the probable effect of inducing a witness to falsify or misrepresent facts within his knowledge that are of material significance to an issue at trial, either expressly through testimony or implicitly through demeanor.
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[FN12]. Id. at 182.
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[FN15]. MODEL CODE EC 7-1.

[FN16]. MODEL CODE DR 7-101(A)(1).

[FN17]. MODEL RULES Rule 1.3.

[FN18]. MODEL RULES Rule 1.3 comment 1.
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[FN21]. Geders, 425 U.S. at 89. See also Hamdi & Ibrahim Mango Co., 20 F.R.D. at 182 (prior conversations with counsel properly within scope of cross-examination).

[FN22]. Watson, supra note 10, at 21.

[FN23]. 3 J. H. WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW § 788 (3d ed. 1904).

[FN24]. In re Oxman, 496 Pa. 534, 544-45, 437 A.2d 69, 1174 (1981).

[FN25]. See In re Rosenberg, 276 A.D. 268, 270, 93 N.Y.S.2d 893, 895 (1950) (per curiam) (attorneys should be disbarred when found guilty of professional misconduct involving moral turpitude). See also Maryland State Bar Ass'n v. Agnew, 271 Md. 543, 318 A.2d 811 (1974). In that case, the court stated that where "an attorney is found guilty of a crime which is deemed to involve moral turpitude and the offense entails the employment of dishonesty, fraud, or deceit, which is perpetrated to enrich the offending attorney or to enhance his own well-being at the expense of his client, the state, or any other individual," the attorney should not continue as a member of the legal profession. Id. at 550, 318 A.2d at 815.

[FN26]. See, e.g., In re Allen, 52 Cal. 2d 762, 768, 344 P.2d 609, 612 (1959) (per curiam) (attorney who pleaded guilty to soliciting others to commit perjury disbarred); Attorney Grievance Comm. v. Green, 278 Md. 412, 413, 415-16, 365 A.2d 39, 39-41 (1975) (attorney disbarred after multiple convictions including attempted subornation of perjury); In re Caffrey, 71 Wash. 2d 554, 554-55, 429 P.2d 880, 880-81 (1967) (per curiam) (en banc) (attorney disbarred for efforts to get 14-year-old girl to testify falsely). See also In re Kerr, 86 Wash. 2d 655, 657, 663, 548 P.2d 297, 298, 302 (1976) (lawyer disbarred after arranging and being present at meeting where third party asked opposing counsel if opposing party could be persuaded to change her testimony).

[FN27]. See, e.g., Florida Bar v. Lopez, 406 So. 2d 1100, 1102 (Fla. 1981) (attorney suspended for soliciting testimony he knew witness did not believe in exchange for release of witnesses from suit); Florida Bar v. Simons, 391 So. 2d 684, 686 (Fla. 1980) (attorney suspended for advising clients to testify under oath to facts known to attorney to be false); In re Gorsuch, 113 Kan. 380, 384, 214 P. 794, 796 (1923) (attorney disbarred for fabricating facts regarding circumstances of client's injury and instructing client to testify falsely); In re Rosenberg, 276 A.D. 268, 269, 93 N.Y.S.2d 893, 895 (1950) (per curiam) (attorneys disbarred for multiple infractions including instructing client to testify falsely at trial); In re Insel, 260 A.D. 90, 90-91, 94, 20 N.Y.S.2d 729, 729-30, 733 (1940) (attorney disbarred for inducing client to testify falsely and inducing client to persuade friend to state falsely that she was witness to accident); In re Oxman, 496 Pa. 534, 538, 437 A.2d 1169, 1171 (1981) (attorneys suspended for "pattern of serious misconduct" including counseling clients and former clients to testify falsely). One case involved an attorney who advised her client not to divulge the whereabouts of a minor son. Oklahoma Bar Ass'n v. Hensley, 661 P.2d 527 (Okla. 1983). Although the trial panel found that the attorney's action was "without evil intent," her affirmative representation to the judge that the minor's whereabouts were unknown to her client was deemed to be "a clear and unequivocal act of dishonesty, fraud, deceit, and misrepresentation," that is prejudicial to the administration of justice." Id. at 529-30.

[FN28]. Smith v. State, 523 S.E.2d 1, 5-6 (Tex. Civ. App. 1975). Cf. In re Felton, 94 P.2d 166, 169 (Idaho 1939) (disbarment proceedings for advising and inducing witness to testify falsely dismissed where no finding by trial court that witness had testified falsely and only evidence of attorney misconduct was hearsay). Generally, subornation of perjury requires "procuring or instigating another to commit the crime of perjury" in addition to a showing that all of the elements of perjury have been committed. 70 C.J.S. Perjury § 79 (1951). There are situations that clearly involve gross misconduct by an attorney, but where the act cannot be deemed subornation of perjury due to failure to satisfy the elements of the offense. For example, assume an attorney advises a client that as a matter of law a given statement is "true," although the attorney is fully aware that the statement is false. If the client testifies, relying on the attorney's advice, the testimony will not be perjured because the witness did not have the requisite intent at the time of giving the false testimony. See Stokes v. State, 2 S.E.2d 674, 677 (Ga. 1939) (defendant not guilty of perjury when question sworn to is mixed question of fact and law, facts are fully presented to counsel, and defendant acts in accordance with advice of counsel); State v. Rhome, 156 S.E. 69, 70 (W. Va. 1930) (defendant not guilty of perjury where he erroneously omitted claim from exemption list before distress sale, pursuant to advice of counsel). Therefore, under this set of circumstances, the advising attorney could not be convicted of subornation of perjury. From a professional conduct perspective, however, his behavior may be regarded as even more reprehensible than subornation of perjury, because in addition to inducing a witness to testify falsely, he made a false statement of law to that witness. See MODEL CODE DR 7- 102(A)(5) (prohibiting lawyer from knowingly making false statement of law); MODEL RULES Rule 3.3(a)(1) (same).

[FN29]. See State v. Blakeney, 408 A.2d 636, 643 (Va. 1979) (impropriety of attorney seeking to improperly influence witness' testimony noted where defendant alleged that prosecutor was "coached" to change her testimony during a recess from trial).

[FN30]. 425 U.S. 80 (1976).

[FN31]. Id. at 89. In Geders, defendant's counsel completed direct examination immediately prior to court recess. The prosecutor asked the judge to instruct the defendant not to discuss the case with anyone. Defendant's attorney objected, indicating that he believed he had a right to confer with his client about matters other than the imminent cross-examination. The judge was confident that Geder's attorney could properly limit the discussion, but remained skeptical that the client would be able to do so. The court allowed counsel to confer with his client immediately after recess on matters other than the defendant's testimony, but ordered the defendant not to discuss his testimony with anyone until cross-examination. Id. at 82-85.

[FN32]. Id. at 90 n.3. The Supreme Court cited EC 7-26 and DR 7-102(A)(6) as the authoritative standards of an attorney's duty to the court. Id.

[FN33]. MODEL CODE DR 1-102(A)(3) ("A lawyer shall not . . . [e]ngage in illegal conduct involving moral turpitude."); DR 7-102(A)(8) ("In his representation of a client, a lawyer shall not . . . [k]nowingly engage in . . . illegal conduct . . . . "); MODEL RULES Rule 8.4(b) ("It is professional misconduct for a lawyer to. . . commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects.").

[FN34]. Note 13 to DR 1-102(A)(3) acknowledges that there is significant dispute whether all crimes involving moral turpitude reflect adversely on an attorney's fitness to practice law. DR 1-102(A)(3) was primarily intended to govern attorney misconduct in a non-professional capacity. DR 7-102(A)(8) prohibits the attorney in his professional capacity from "[k]nowingly engag [[[ing] in . . . illegal conduct . . . " thereby providing a basis for disciplinary sanctions for professional misconduct, regardless of whether moral turpitude is involved. Rule 8.4 departs from the "moral turpitude" standard used in the Model Code. Comment 1 to Rule 8.4 states that "a lawyer should be professionally answerable only for offenses that indicate lack of those characteristics relevant to law practice."

[FN35]. Model Rules Rule 8.4 comment 1 states that "[o]ffenses involving . . . dishonesty, breach of trust, or serious interference with the administration of justice are in the category [of offenses that reflect adversely on the lawyer's honesty, trustworthiness, or fitness as a lawyer]."

[FN36]. The law varies considerably among the states regarding prohibited conduct. A review of state law standards is beyond the scope of this note. 
Federal law prohibits "engag[ing] in misleading conduct toward another person in an official proceeding. . . . " 18 U.S.C. § 1512 (1982). See also United States v. Tedesco, 635 F.2d 902, 906-07 (1st Cir. 1980) (explicit bribe or request for specific testimony not required to find violation of § 1503 [now § 1512]; elements of crime "are (1) endeavoring to (2) corruptly (3) influence any witness in any court of the United States or influence the due administration of justice"); Broadbent v. United States, 149 F.2d 580, 581 (10th Cir. 1945) ("corruptly" endeavoring to influence a witness includes any endeavor to influence witness or impede justice).

[FN37]. MODEL CODE DR 7-102(A)(4); MODEL RULES Rule 1.2(d), 3.3(a)(4). See also MODEL CODE EC 7-26 ("The law and the Disciplinary Rules prohibit the use of fraudulent, false, or perjured testimony or evidence. A lawyer who knowingly participates in introduction of such testimony or evidence is subject to discipline. A lawyer should, however, present any admissible evidence his client desires to have presented unless he knows, or from facts within his knowledge should know, that such testimony or evidence is false, fraudulent or perjured.").

[FN38]. MODEL RULES Rule 3.3(a)(2) ("A lawyer shall not knowingly fail to disclose a material fact to a tribunal when disclosure is necessary to avoid assisting a criminal or fraudulent act by the client.").

[FN39]. MODEL CODE DR 7-102(A)(7).

[FN40]. DR 7-102(A)(6) provides that "a lawyer shall not[p]articipate in the creation or preservation of evidence when he knows or it is obvious that the evidence is false."

[FN41]. Rule 3.4 of the Model Rules merely provides that "a lawyer shall not falsify evidence [or] counsel or assist a witness to testify falsely."

[FN42]. MODEL CODE DR 1-102(A)(4); MODEL RULES Rule 8.4(c).

[FN43]. Model Rules Rule 4.1 comment 1 provides some enlightenment as to the meaning of misrepresentation: "[a] misrepresentation can occur if the lawyer incorporates or affirms a statement of another person that the lawyer knows is false. Misrepresentations can also occur by failure to act." This definition, however, only increases the uncertainty of the disciplinary standard by broadening the scope of conduct that could be deemed to constitute "misrepresentation."

[FN44]. In Model Code DR 7-102(A)(8) the phrase "other illegal conduct or conduct contrary to Disciplinary Rule" implies that one can violate a Disciplinary Rule without engaging in illegal conduct. Similarly, Model Rule Rule 8.4(c) considers "conduct involving dishonesty, fraud, deceit or misrepresentation" as a separate subset of prohibited misconduct from "criminal acts" which are prohibited in Rule 8.4(b).

[FN45]. MODEL CODE DR 1-102(A)(5); MODEL RULES Rule 8.4(d).

[FN46]. MODEL CODE DR 7-101(B)(2).

[FN47]. MODEL CODE EC 7-2.

[FN48]. MODEL CODE EC 7-3.

[FN49]. MODEL CODE EC 7-9.

[FN50]. MODEL RULES preamble.

[FN51]. Id.

[FN52]. Berg, supra note 19, at 13.

[FN53]. Id.

[FN54]. R. ARON & J. ROSNER, supra note 5, at 190.

[FN55]. Id. at 188.

[FN56]. Watson, supra note 10, at 17.

[FN57]. Id.

[FN58]. Id. See also R. ARON & ROSNER, supra note 5, at 190.

[FN59]. 425 U.S. 80 (1976). See supra notes 30-32 and accompanying text.

[FN60]. Berg, supra note 19, at 13.

[FN61]. This conclusion assumes that the attorney can determine when the witness is telling the truth, which may present a difficult task in actual practice. Id. at 14. ("The bright line . . . grows dim in the office as you stare across your desk at the client, listening to him pour out what may be a completely fabricated account of the facts of the case.").

[FN62]. For example, there may be situations where it is necessary to identify the defendant as the perpetrator of a crime or where the brutality with which an act was committed has a bearing on the issue of intent.

[FN63]. MODEL CODE DR 7-102(A)(4) (emphasis added). See also MODEL RULES Rule 3.3(a)(4). Cf. Nix v. Whiteside, 106 S. Ct. 988, 996 (1986) (attorney who attempted to dissuade client from committing perjury and threatened to inform court if client perjured himself did not provide ineffective assistance of counsel).

[FN64]. MODEL CODE DR 7-102(A)(6). Similarly, Model Rules Rule 3.3(a)(4) states: "A lawyer shall not knowingly offer evidence that the lawyer knows to be false." (emphasis added).

[FN65]. 52 Cal.2d 762, 344 P.2d 609 (1959) (per curiam).

[FN66]. Id. at 768, 344 P.2d at 612.

[FN67]. Id. at 764, 344 P.2d at 610.

[FN68]. Id.

[FN69]. MODEL RULES Rule 3.4(b).

[FN70]. An actual lack of knowledge would exist if the attorney explained the desired facts prior to hearing the witness' original account. See Watson, supra note 10, at 21 (advising attorneys against telling witnesses what attorney expects testimony to be because suggestible witness may respond by saying exactly what the attorney "wants to hear").

[FN71]. It is unclear what mens rea would be required to discipline an attorney pursuant to Rule 3.4(b). A test of "constructive" knowledge or a requirement that the attorney "should have known" probably be utilized. It is unlikely that strict disciplinary liability would be employed. The Model Code lends support to this conclusion by suggesting that "[a] lawyer should, however, present any admissible evidence his client desires to have presented unless he knows, or from facts within his knowledge should know, that such testimony or evidence is false, fraudulent, or perjured." MODEL CODE EC 7-26 (emphasis added).

[FN72]. MODEL CODE DR 1-102(A)(5).

[FN73]. While a witness' degree of certainty and the amount of certainty required to constitute "beyond a reasonable doubt" cannot be readily quantified, the hypothetical illustrates the possible effect of altering the jury's perception of a witness' confidence. 
Several studies have established that "an eyewitness' expressed certainty strongly affects how people perceive the credibility of the eyewitness under cross-examination." Wells & Murray, Eyewitness Confidence, in EYEWITNESS TESTIMONY: A PSYCHOLOGICAL PERSPECTIVE 155 (1984).

[FN74]. Fed. R. Evid. art 8 (Introductory Note: The Hearsay Problem).

[FN75]. 340 U.S. 474 (1951).

[FN76]. Id. at 496 (citing S. REP. NO. 752, 79th Cong., 1st Sess. (1945)).

[FN77]. 3 J.H. WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW § 946 (3d ed. 1940) (emphasis omitted).

[FN78]. See generally Sahm, Demeanor Evidence: Elusive and Intangible Imponderables, 47 A.B.A.J. 580 (1961) (discussing elements of demeanor and use of demeanor evidence to assess credibility).

[FN79]. BLACK'S LAW DICTIONARY 387 (5th ed. 1979).

[FN80]. A witness may, of course, feign a look of surprise or similar conduct calculated to appear spontaneous. This analysis, however, is based on the intent of the witness rather than the appearance of the conduct.

[FN81]. BLACK'S LAW DICTIONARY 387 (5th ed. 1979) (emphasis added).

[FN82]. An ancedote attributable to Chief Judge Howard T. Markey of the Federal Circuit Court illustrates the potential for a jury to draw conclusions from a witness' courtroom behavior off the witness stand. An attorney, preparing for his closing argument, was faced with overwhelming evidence that his client was guilty of murder. Because the victim's body had never been recovered, the attorney considered this to be his one opportunity to create a reasonable doubt. In closing argument, he asserted that in three minutes the alleged victim would walk into the courtroom. The jurors watched that door eagerly but, of course, no one entered after three minutes. The attorney argued, however, that the jurors' anticipation demonstrated that they had a reasonable doubt. After a guilty verdict was returned, the attorney asked the foreman, "How could the jury have found the defendant guilty beyond a reasonable doubt when every head in the courtroom was turned to the door?" The foreman responded, "Correction, sir; every head in the courtroom except one-- the defendant never looked at the door."

[FN83]. BLACK'S LAW DICTIONARY 387.
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