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Sherlock Holmes and Dr. Watson go camping. After pitching their tent,

they make a fire and enjoy a pleasant dinner and turn in for a good sleep
before the next day’s exertions.

In the middle of the night, Holmes shakes Watson awake and says:
“Watson, look up and tell me what you deduce!”” Shaking himself awake,
Watson says “I see God’s handiwork! The moon, millions of stars. If only
a tiny fraction of them have planets like Earth, surely there must be life
out there. What do you think it all means, Holmes?”

1
Watson, you fool! It means someone has stolen our tent!

"'Mare Galanter, The Vanishing Trial: An Examination of Trials and Related Matters in Federal and State Courts, p.
103 (2004).



I. Is the Trial Vanishing as a Means of Dispute Resolution?

A. See the following data (attached):

Year-end Disposition Summary (Wisconsin state court cases), 2009 (A-1 to A-3).

U.S. District Court Judicial Caseload Profile (Wisconsin Eastern, 2004 to 2009) (A-4).
U.S. District Court Judicial Caseload Profile (Wisconsin Western, 2004 to 2009) (A-5).
Nature of Suit/Offense Codes (A-6).

Table T-1. U.S. District Courts — Civil and Criminal Trials by District (2009) (A-7 to A-
9).

Table T-1. U.S. District Courts — Civil and Criminal Trials by District (1999) (A-10 to A-
12).

B. The seminal study is Marc Galanter, The Vanishing Trial: An Examination of Trials and
Related Matters in Federal and State Courts (2004).2

C. Galanter concludes that the “absolute number of trials has undergone a sharp decline,”
particularly when weighed against the overall growth of the “legal world” (e.g., the number of
lawyers, the financial resources devoted to law).” See Galanter, Table 1 (attached, A-13).

D. Galanter provides additional quantitative support for his conclusions, including a study of
civil trials in federal district courts between 1962 and 2002:*

“[Dlispositions have increased by a factor of five—from 50 to 258 thousand cases. But
the number of civil trials in 2002 was more than 20% lower than the number in 1962—
some 4,569 now to 5,802 then. So the portion of dispositions that were by trial was less
than one sixth of what it was in 1962—1.8% now as opposed to 11.5% in 1962.”

“The drop in civil trials has not been constant over the forty-year period, but recent and
steep. . . . [T]here was an increase in trials, peaking in 1985, when there were 12,529.
From then to now, the number of trials in federal court has dropped by more than 60%
and the portion of cases disposed of by trial has fallen from 4.7% to 1.8%.”

“The decline in the rate of civil trials in the post-World War II federal courts continues

and accentuates a long historic trend away from trial as the mode of disposing of civil
cases.”

“In the course of the rise and then fall in the number of federal civil trials, the make-up of
these trials changed. More of them are before juries and fewer are bench trials . ... In
1962, there was a slight preponderance of bench trials, which grew until the early 1980s.
Starting in 1990 the number of bench trials fell sharply, so that by 2002, jury trials made
up almost two thirds (65.8%) of all civil trials. Indeed, measuring against 1962, the

f Published at 1 J. Empirical Studies 459 (2004) and available on-line. Page citations are to the on-line version.
’ Galanter, p. 1.

* Galanter, p. 3, p. 7, p. 8, p. 9 (notes omitted).



E

F

number of bench trials has fallen by 49% from 3,037 to 1,563, while the number of jury
trials has increased by 8.7% from 2,765 to 3,006. Jury trials fell precipitously in 2002 (by
17% from the 3,632 in 2001), nearing their 1962 level. In 2003 jury trials numbered
2603, 5.9% below the 1962 total.”

In 1962 most federal civil trials involved torts (55 percent of all trial and 81 percent of all
jury trials). By 2002 torts had dropped to 23.4 percent of all trials and 26 percent of jury
trials. Galanter asserts that this “steady and prolonged” drop antedates mass tort
settlements and is reflected in comparable decreases in other types of cases; thus, “it
presumably reflects other facts in addition to mass settlements.”

Even bankruptcy trials have declined (37 per year per bankruptey judge in 1985 to 10 per
year in 2002).”

A study of thirteen states found that felony jury trial rates declined from 5 percent in
1976 to 2 percent in 2002.°

. The same declines seem to appear in state court litigation.
See the Year-end Disposition Summary (Wisconsin), 2009 (A-1 to A-3).
For Galanter’s data, see Table 4 (civil) and Table 7 (criminal), attached (A-14 and A-15).
e Table 4: Civil jury trials decline from 1.8 percent to 0.6 dispositions.

e Table 7: “It might be supposed that the decline in the percentage of criminal trials
reflects an increase in the proportion of lesser crimes and a decline in the presence of
felonies, but table 8, shows that in the 13 states that provide separate figures for
felonies, trials as a portion of felony dispositions fell from 8.9% in 1976 to 3.2 % in
2002. The absolute number of felony jury trials remained fairly constant, but in 2002
they made up only 2.2% of the larger number of felony dispositions compared to
5.2% in 1976. The number of bench trials dropped substantially: in 2002, bench trials
were only 1% of felony dispositions, down from 3.7% in 1976.”

. Galanter also addresses changes in the “character” of trials.

1. Time and “complexity” (i.e., length of trials?).}
2. Median time to disposition.

1963: filing time to disposition by trial, 16 months.

3 See also Flizabeth Warren, Vanishing Trials: The Bankruptcy Experience, 1 J. Empirical Legal Stud. 913 (2004).

§ Frank O. Bowman III, American Buffalo: Vanishing Acquittals and the Gradual Extinction of the Federal Criminal
Trial Lawyer, 156 U. Pa. L. Rev. PENNumbra n. 1{2007) (citation omitted).

7 Galanter, p. 74.

¥ Galanter p. 26.

(U8 )



2002: 20 months.

3. “Higher investment” in tried cases (e.g., jury selection experts, mock trials)?.”

510

G. Galanter’s assessment of possible “causes” " include:

“Diminished supply”? (triable cases that never reached court): Weak support.

o “Diversion”? Decline not clearly attributable to ADR.

e Economics (expense)? The problem of perception versus reality (i.e., fears about the
“litigation” explosion, runaway juries, etc. influence settlement postures).

e Institutional factors, i.e., the courts themselves. E.g.,

o Lack of judicial resources?

o Changing judicial ideology (“managerial judging”)?

II. Are Trial Lawyers Going the Way of the Buffalo? How Does the Decline of Trials Affect the
Profession?

Suggested Reading: Frank O. Bowman I1I, American Buffalo: Vanishing Acquittals and
the Gradual Extinction of the Federal Criminal Trial Lawyer, 156 U. Pa. L. Rev.
PENNumbra n. 1(2007)

A.“Declining numbers of trials diminish “the fund of trial experience of both judges and
lawyers.”

B. The decline in the number of trials is accompanied by a rise in the number of programs

for ‘training lawyers through simulations,” which suggests “shrinkage” of actual opportunities to
try cases.

C. This may affect the quality of our “legal information” as well. Cases and commentary
focus more on legal doctrine and policy in a way that is “detached from the texture of facts.”
“Contests of interpretation replace contests of proof.”"

D. Diffusion and privatization of legal disputes?'*

E. Do we see this trends reflected in law school curriculums and instruction? (Should we
blame American legal education?)

F. Is our legal culture changing? In his work on the vanishing federal criminal trial, Frank
Bowman distinguishes between the leverage used by federal prosecutors to obtain guilty pleas
(e.g., the “guidelines”) and the “motive.” Bowman, American Buffalo, p. 8.

? Galanter, p. 31.
10 Galanter, p. 79.
" Galanter, p. 87.
2 Galanter, p. 92.
13 Galanter, p. 102.
' Galanter, p. 103.



e Bowman dismissed caseload pressure: “The most tempting explanation would be rising
caseload pressure--i.e., a perception among prosecutors that unless the government was
willing to “buy” convictions with ever-higher plea discounts, the system would be
overwhelmed, or at least they themselves would be crushingly overworked. But AUSA
cascloads remained essentially unchanged during the 1990s. Moreover, Professor
Wright’s multivariate analysis found that “prosecutors’ caseloads in a district did not
affect either the guilty plea or acquittal rate.” And my own experience as both a federal
and state prosecutor tells me that, with the possible exception of some of the Mexican
border districts, federal prosecutors have very modest caseloads relative to state
prosecutors, and certainly do not face the kind of caseload pressure that would force a

perennial choice between rising plea discounts or an unmanageable federal criminal
docket.”"”

e Conceding that there may be no “entirely satisfactory explanation for the federal system’s
affinity for negotiated pleas rather than trials,” Bowman “strongly suspect[s] that part of
the answer lies in changing institutional values in the judiciary and the Justice
Department.”

o Case management attitudes by judges.
o “Output” assessment by the DOJ.

¢ Orisit our professional culture, as Bowman suspects (note the shot at Wisconsin)?

“The public image and self-conception of federal prosecutors is of a select cadre of veteran
trial lawyers. Yet current statistics belie the image and suggest that the lives of federal
prosecutors increasingly resemble the “litigators” of civil practice who spend their lives
processing cases, but never actually trying them. The numbers are striking. In 2002, there
were 5,304 AUSAs, but fewer than 2,000 trials. Even making the generous assumption that
every trial was staffed by two or more AUSAs, fewer than four out of five AUSAs had so
much as a single trial in 2002. Over time, numbers this low mean that the average AUSA will
go to trial less than once a year. The situation in many districts is even starker. In 2002,
thirty-one out of the ninety-four federal districts saw fewer than ten trials. The two districts
covering the state of Wisconsin boasted eleven trials between them. Vermont reported zero
trials in 2002 and only two in 2001.

“In an environment like this, over time U.S. Attorneys’ Offices will contain fewer and

Jewer real trial lawyers--those with the skills, judgment, and self-confidence born only of
long courtroom experience. Becoming a real trial lawyer takes years of practice and constant
exposure to the cut-and-thrust of many trials. Once the skills are acquired, they have to be
used to be maintained. With trial rates at their current nadir, lawyers who come to a U.S.
Attorney’s Office with no trial experience won’t get any. Those who had some can’t hone it.
Those who once had lots are losing their edge.

5 Bowman, p. 9 (notes omitted).



In an office where trials are frequent and valued for their own sake, winning and losing
matters less than willingness to accept battle. But as the number of trials decreases, the
attention each trial receives within the office increases, as does the potential professional
risk to any lawyer involved. In an office staffed mostly with trial novices and out-of-practice
veterans, rare trials loom as daunting events, pregnant with the potential for embarrassment
and failure. I think it likely that lawyers in such an office will shy away from trial, even in
cases that ought to be tried, preferring the less risky and now institutionally ordinary
practice of buying a plea with a little extra sentencing concession. And the fewer cases an

office tries, the higher the psychological barriers become.

»16

II1. Where Do We Go From Here?

A. Frank Bowman’s laments that the “gradual disappearance of the federal trial lawyer

has ill effects beyond trial and acquittal rates.” Consider his concluding thoughts:'’

“Those who know and relish trials are not afraid of them. They like a fair forensic fight.
They believe a defendant ought to have his day in court if he wants it. They understand
that there is usually something to be said on both sides of any case and that judging
human behavior inevitably involves shades of grey. They tend to be confident that the
ordinary citizens who make up juries, while not perfect factfinders, generally sort things
out pretty well. Perhaps for these reasons, trial lawyers are disposed to trust ordinary
criminal processes to deal with even extraordinary cases.”

“Trial lawyers have faith that truth must be sought and justice done without official
brutality or oppression. But they have the realist’s understanding that the cost of
foregoing police-state methods, the cost of preserving the liberties enshrined in the
Constitution, is some tragedies unprevented and some crimes unpunished. And, although
I may be too sanguine, a long career among them suggests that trial lawyers are less
inclined than those who have never addressed a jury to view criminal justice through a
political lens. Rather, they tend to view themselves as apolitical inheritors of an Anglo-
American tradition of adversarial justice that has value independent of partisan interests.”

“People who see the world this way have been in perilously short supply in the higher
counsels of American government in recent years. As their number dwindles, so too does
the number of defenders of the values of adversarial fair play essential to the American
idea of justice. In the long run, the extinction of those values would be the greatest
tragedy of all.?

B. Is Bowman’s lament limited to federal prosecutors? Are the roles of criminal defense
lawyers and civil “litigators™ substantially different?

C. Atleast one firm has gone to a “barrister/solicitor” model.

' Bowman, p. 11 (notes omitted) (emphasis added).
" Bowman, pp. 14-15.



Appendix

Year-end Disposition Summary (Wisconsin), 2009 (A-1 to A-3)

U.S. District Court Judicial Caseload Profile (Wisconsin Eastern, 2004 to 2009) (A-4)
U.S. District Court Judicial Caseload Profile (Wisconsin Western, 2004 to 2009) (A-5)
Nature of Suit/Offense Codes (A-6)

Table T-1. U.S. District Courts — Civil and Criminal Trials by District (2009) (A-7 to A-
9).

Table T-1. U.S. District Courts — Civil and Criminal Trials by District (1999) (A-10 to A-
12).

Table 1 (Galanter), Civil Trials in U.S. District Courts at Ten-Year Intervals, 1962-2002
(A-13)

Table 4 (Galanter), Civil Trials in Courts of General Jurisdiction in Twenty-Two States,
1976-2002 (A-14)

Table 7 (Galanter), Criminal Trials in Courts of General Jurisdiction in Twenty-Two
States (and D.C. and Puerto Rico), 1976-2002 (A-15)
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