TEAM FOUR
SUMMARIZATION OF RELEVANT CASE LAW PERTAINING TO THE IMPEACHMENT OF WITNESSES BY PRIOR INCONSISTENT STATEMENT
"If, from all that the jury see of the witness, they conclude that what he says now is not the truth, but what he said before, they are none the less deciding from what they see and hear of that person and in court."  -- J. Learned Hand in DiCarlo v. United States, 6 F.2d 364, 368 (2d Cir.1925), cited in Commonwealth v. Brady, 507 A.2d 66, 69 (Pa. 1986).
1. Pa.R.E. 803.1(1), Brady, and Lively.
	A. Pa.R.E. 803.1(1) Hearsay exceptions; testimony of declarant necessary
The following statements, as hereinafter defined, are not excluded by the hearsay rule if the declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement:
(1) Inconsistent statement of witness. A statement by a declarant that is inconsistent with the declarant's testimony, and (a) was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or (b) is a writing signed and adopted by the declarant, or (c) is a verbatim contemporaneous recording of an oral statement.
Comment: Subsection (a) is similar to F.R.E. 801(d)(1)(A), except that the Pennsylvania rule classifies those kinds of inconsistent statements that are described therein as exceptions to the hearsay rule, not exceptions to the definition of hearsay. Subsections (b) and (c) are an expansion of the exception that is described in the federal rule.
Pa.R.E. 803.1(1) provides an exception to the hearsay rule when a non-party witness is reluctant or "goes South" at trial -- Prior, inconsistent statements made by that witness under highly reliable circumstances are admissible to impeach the witness and/or as substantive evidence.  
	B. The case establishing the above rule is Commonwealth v. Brady, 507 A.2d 66 (Pa. 1986).
Brady, citing overriding principles of truth and justice, dismissed the traditional practice of requiring that witness actually surprise counsel before counsel could confront that witness with a prior, contradictory statement.  In Brady, the Court admitted a prior tape recording from defendant’s girlfriend, made the evening after the killing in the presence of her counsel and her mother, where she testified that defendant stabbed a guard who interrupted an attempted burglary while witness was present.  This statement was inconsistent with witness’s testimony at trial and Commonwealth was permitted to introduce the statement both to impeach the witness and as substantive evidence.  The Court held that such statements may be introduced for both purposes when the declarant is a witness at trial and is available for cross-examination.
	C. The language in Pa.R.E. 803.1(1)(a)-(c) directed at insuring the statements are made under highly reliable circumstances, comes from Commonwealth v. Lively, 610 A.2d 7, 10 (Pa. 1992).  
Lively sets out the test for whether a prior statement is made in highly reliable circumstances found in (1)(a)-(c) and applies it to three different witnesses whose trial testimony was inconsistent with previous statements.  The first witness’s prior statement was testified to by a police officer where he recounted a phone conversation in which the witness declared she saw the shooting, described the defendant and his car, and provided a known location of the defendant.  These statements had not been reduced to writing and signed or recorded and, resultantly, were deemed inadmissible.  The second witness’s prior statements were contained in a police memo, but because they were not signed by the witness or recorded contemporaneously to the statement, the court deemed them inadmissible as well.  The third witness was confronted with multiple prior inconsistent statements made during an under-oath preliminary hearing and in a signed writing given to police.  These statements meet standards (1)(a) and (1)(b), respectively, and were therefore deemed admissible as substantive evidence.
Rule 803.1(1)(c) is clarified in Commonwealth v. Wilson to include only electronic, audio, or video recordings.  Wilson, 707 A.2d 1114 (Pa. 1998).
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2. Subsequent case law
	A. Admissible under Brady-Lively
Commonwealth v. Hall, 565 A.2d 144 (Pa. 1989).  In Hall, the primary evidence consisted of three prior contradictory statements made by witness, the former two of which were reduced to writing and signed by the declarant and the latter of which was tape recorded.  Other witness testimony corroborated these prior statements.  The Court ruled that pursuant to Brady, such evidence could be used as substantive evidence and, if believed, was sufficient to sustain a judgment of guilt beyond a reasonable doubt.
 Mitzelfelt v. Kamrin, 584 A.2d 888 (Pa. 1990).  In Mitzelfelt, an expert witness’s deposition and trial testimony were inconsistent.  The Court held pursuant to Brady the jury was free to believe either the prior statement or the testimony.
Commonwealth v. Reid, 626 A.2d 118 (Pa. 1993).  In Reid, a witness’s prior inconsistent statements were taken when witness was hospitalized and incapacitated.  Witness was able to initial the first page of each, which sufficed to make them admissible under Brady.
Commonwealth v. Howard, 645 A.2d 1300 (Pa. 1994).  In Howard, trial counsel was found to not be ineffective for failing to request a jury instruction that the jury may treat prior inconsistent statements as substantive evidence.  First, appellant suggested no ways in which the statements were inconsistent.  Regardless, the jury instruction did not prohibit the jury from considering these statements as substantive.
Commonwealth v. Sholcosky, 553 Pa. 466, 719 A.2d 1039 (Pa. 1998).  In Sholcosky it is emphasized that the witness must be available for cross-examination at trial, not that the witness actually be cross-examined.  A prior inconsistent statement is not rendered inadmissible as substantive evidence merely because counsel chooses not to cross-examine the witness.  A motion in limine to prevent defense counsel from referring to such a statement in closing arguments was improperly granted by trial court.
Commonwealth v. Kimbell, 759 A.2d 1273 (Pa. 2000).  In Kimbell, trial court erred in deciding that there was no inconsistencies in two statements where the in trial testimony led the jury to believe that decedent did not identify the person arriving in her driveway shortly before her murder and where a prior statement claimed that decedent identified her husband as said person.
Commonwealth v. Brown, 52 A.3d 1139 (Pa. 2012).  In Brown, defense counsel improperly suggests that the inability of the jury to observe witness’s demeanor during a prior, inconsistent statement ought to prevent that statement from being admitted.  The Court warns that the so-called orthodox rule, which prohibited any prior statements from being admitted as substantive evidence has been replaced by Brady, and that the availability of the witness for cross-examination on the prior statement during trial is sufficient to meet this worry.
	B. Inadmissible under Brady-Lively
Commonwealth v. Morris,  564 A.2d 1226 (Pa. 1989).  In Morris, the admission of a sketch was found to be a harmless violation of the hearsay rule.  The sketch was inadmissible under Brady because it did not contradict witness’s trial testimony.  The Court in Morris emphasized that, to be admissible, prior statements must contradict witness testimony, and not be mere extra-judicial statements.
Commonwealth v. Burgos, 610 A.2d 11 (Pa. 1992).  In Burgos, two informative errors were committed.  First, two prior inconsistent statements of a six-year-old witness were introduced into evidence via testimony from a police officer conducting the original interviews.  This was an error because these two statements were not recorded or put in writing and signed; they “were not given under highly reliable circumstances.”  Id. at 14.  Second, the witness was not confronted with the inconsistent statements, problematically depriving the jury of the opportunity to see witness’s demeanor and hear witness’s explanations regarding the discrepancy.  Treating such evidence as substantive amounted to a reversible error.  Id. at 15.
Commonwealth v. Bazemore, 614 A.2d 684 (Pa. 1992).  In Bazemore, an unavailable witness had testified at a preliminary hearing and given prior, inconsistent statements which the Commonwealth failed to disclose to the defense at the time of the preliminary hearing.  Witness’s preliminary hearing testimony was inadmissible as substantive evidence at trial because defense counsel had been denied an appropriate opportunity to cross-examine at the preliminary hearing.  Even though defense counsel had a chance to question witness at the preliminary hearing, by not being informed of the prior inconsistent statements and thereby being denied a chance to confront witness with the statements, defense counsel was denied a full and fair opportunity to cross-examine.
Commonwealth v. Johnson, 638 A.2d 940 (Pa. 1994).  In Johnson, a prior inconsistent statement made by a six-year-old to a four-year-old which was denied by witness and where the occasion of the statement could not be remembered was not deemed admissible under Brady.
Commonwealth v. Simmons, 662 A.2d 621 (Pa. 1995).  In Simmons, a prior inconsistent statement was found to be improperly admitted because it was not a signed written statement, nor was evidence introduced that it was a contemporaneous recording of an oral statement.
Commonwealth v. Halsted, 666 A.2d 655 (Pa. 1995).  In Halsted, a prior inconsistent statement was recorded verbatim and contemporaneously by an officer into a notepad.  Officer testified as to the contents of the notepad, but the notepad was not introduced into evidence, nor was its whereabouts known at the time of trial.  This statement was inadmissible under Brady as the verbatim written ‘recording’ could not be entered into evidence.
Commonwealth v. Wilson, 707 A.2d 1114 (Pa. 1998).  Wilson establishes that a contemporaneous verbatim recording of a witness's prior inconsistent statement must be an electronic, audiotaped or videotaped recording in order to be considered as substantive evidence.  The goal of this is to ensure that the requisite degree of reliability is analogous to instances in which the statement was given under oath or reduced to a writing signed and adopted by the declarant.  Questions and answers contained in a police report did not meet this standard and were deemed inadmissible per Brady.
Commonwealth v. Romero, 555 Pa. 4, 722 A.2d 1014 (Pa. 1999).  In Romero, the trial court committed a harmless error in admitting prior inconsistent statements when the witness was unavailable for cross-examination on those statements.  The court emphasized that it is not merely availability of the witness for cross-examination that meets the Brady threshold for admissibility, but rather availability of the witness for cross-examination on the statement being admitted.
CONFRONTATION CLAUSE AND PA.R.E. 803.1
 The Confrontation Clause is not violated by admitting such statements when the declarant testifies as a witness and is available for cross-examination.  California v Green, 399 U.S. 149, 158 (1970).  Witnesses who plead the fifth or offer no comment do not provide opportunity for adequate cross-examination.  United States v Torrez-Ortega, 184 F.3d 1128 (10th Cir. 1999); United States v Fiore, 443 F.2d 112, 115 (2d Cir. 1971).  Additionally, foregoing cross-examination of a witness does not render a prior inconsistent statement inadmissible.  Sholcosky, 719 A.2d at 1045.
SUMMARIZATION OF RELEVANT CASE LAW CONCERNING COMPETENCY OF CHILD WITNESSES.	
With witnesses generally, competency is assumed.  Commonwealth v. Judd, 897 A.2d 1224, 1228 (Pa. Super. 2006); Pa.R.E. 601(a).  Below the age of fourteen, the trial court must hold a competency hearing.  Rosche v. McCoy, 156 A.2d 307, 310 (Pa. 1959).  Competency concerns "become less relevant as a witness's age increases, ultimately being rendered totally irrelevant as a matter of law by age fourteen."  Judd, 897 A.2d at 1229.
Whether a given child meets the competency threshold is a legal issue for the trial court.  Commonwealth v. Washington, 722 A.2d 643, 646 (Pa. 1998).  This is because a competency hearing is not concerned with credibility, but rather competency.  As a child’s age decreases, the probative extent of the examination increases.  Id.
Rosche establishes the following factors in child competency determinations:
 (1) capacity to communicate
- an ability to understand questions
-an ability to frame and express intelligent answers
(2) mental capacity to
- observe the occurrence itself
- the capacity of remembering what it is that they are called to testify about
(3) consciousness of the duty to speak the truth.

Rosche, 156 A.2d at 310; see also Commonwealth v. Hunzer, 868 A.2d 498, 507-08 (Pa. Super. 2005) (concluding that pre-trial competency hearing for child witness to a crime was proper).
A competency hearing is also the appropriate venue for determining the validity of taint claims.  The determination of whether a child’s memory has been tainted by interactions with adults falls to the trial court (under the second prong of the second Rosche factor above).  Commonwealth v. Delbridge, 855 A.2d 27, 39-40 (Pa. 2003).  Tainted memory is a competency problem rather than a credibility problem.  Id.  Our Courts have recognized that children are eager to please adults with the ‘right’ answer, susceptible to suggestibility, false memories, and distorted memories.  These tendencies can make them incompetent to testify.  Examples of potential malevolent influences include suggestive or coercive interaction a child witness may have with “law enforcement, social service personnel, or other interested adults.”  Id. at 34-35.
“Where it can be demonstrated that a witness's memory has been affected so that their recall of events may not be dependable, Pennsylvania law charges the trial court with the responsibility to investigate the legitimacy of such an allegation.”  Id. at 39-40.

