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	The determination of a witness's testimonial competency rests within the sound discretion of the trial court. Commonwealth v. Bishop, 1999 PA Super 292, 742 A.2d 178 (Pa. Super. 1999), appeal denied, 563 Pa. 638, 758 A.2d 1194 (2000); Commonwealth v. Koehler, 737 A.2d 225, 239 (Pa. 1999); See also, Commonwealth v. Henkel, 938 A.2d 433, 440 (Pa. Super. 2007).  
 The decision of the trial court will not be disturbed absent a clear abuse of that discretion; consequently, as the Superior Court has previously observed, "our standard of review of rulings on the competency of witnesses is very limited indeed." Bishop, supra., 742 A.2d at 186; citing, Commonwealth v. McMaster, 446 Pa. Super. 261, 666 A.2d 724, 727 (Pa. Super. 1995).
TESTIMONY BY A NON-DEFENDANT WITNESS WITH MENTAL HEALTH OR OTHER COMPETENCY ISSUES
The general rule is that the testimony of a witness suffering from an illness affecting mentality is admissible if he has sufficient understanding to apprehend the obligation of an oath, and be capable of giving a correct account of the matters which he has seen or heard in reference to the questions at issue. Commonwealth v. Kosh, 157 A. 479 (Pa. 1931); Commonwealth v. Loomis, 113 A. 428 (Pa. 1921). The mere fact that the plaintiff suffered from senility which at times affected his memory did not render him incompetent to testify. In McClaney v. Scott, 146 A.2d 653 (Pa. Super. 1958), this Court held that incompetency of  a witness does not necessarily follow from insanity. Neither does incompetency of a witness necessarily follow from senility. Mere weakness of intellect resulting from sickness or old age is not legal grounds for voiding the positive acts such as deeds, contracts, wills, etc., if sufficient intelligence remains to comprehend the transaction. In re Ash's Estate,  41 A.2d 620 (Pa. 1945); Kish v. Bakaysa, 199 A. 321 (Pa. 1938). The same reasoning would apply to sworn testimony.
The competency of a witness  to testify is a matter within the sound discretion of the trial judge, whose decision will not be reversed absent a clear abuse of discretion. Commonwealth v. Short,  420 A.2d 694, 696 (1980); Commonwealth v. Chuck, 323 A.2d 123 (1974). Since the trial judge has the opportunity personally to observe and evaluate the demeanor and sincerity of the  witness, the breadth of the discretion is wide. Commonwealth v. Mangello, 378 A.2d 897, 899 (1977). The better practice where questions of   witness  competency arise is to permit the  witness  to testify and then leave the matter of credibility to the fact finder. Short, at 696; Mangello, at 898-99.
The standard by which a trial court's exercise of discretion on questions of competency is simply stated. Generally, the competency of a witness  to testify is presumed and the burden of demonstrating the incompetency of the  witness  is borne by the party objecting to competency. Id; see also 42 Pa.Cons.Stat.Ann. § 5911 (Purdon 1982) ("Except as otherwise provided in this subchapter, all persons shall be fully competent witnesses in any criminal proceeding before any tribunal"). IF the witness is a sane adult, the court does not conduct an inquiry into competency unless it has some doubt concerning the  witness' competency based on the court's observation of the  witness. Commonwealth v. Fulton, 465 A.2d 650 (1983).
But, there are several exceptions to the general rule of competency in our statutory law. These include husband-wife incompetency, 42 Pa.Cons.Stat.Ann. §§ 5913, 5924 (Purdon 1982), and the "Dead Man's Rule," 42 Pa.Cons.Stat.Ann. § 5930 (Purdon 1982). Of somewhat greater importance to is the final statutory exception to the general rule of competency, which renders incompetent  as a witness  any person who has been convicted by a court of this Commonwealth of perjury. 42 Pa.Cons.Stat.Ann. §§ 5912, 5922 (Purdon 1982). Although at common law persons convicted of certain crimes other than perjury, such as those involving fraud or deceit, were also deemed   incompetent, this ground for incompetency no longer exists. In fact, the perjury exception itself has been given a limited scope by our courts, which have held that only a judgment of conviction of perjury will render a witness   incompetent, Commonwealth v. Myers,  403 A.2d 85 (Pa. 1979), and that an admission of perjury alone is insufficient. Commonwealth v. Levenson, 422 A.2d 1355 (Pa. Super. 1980). 
The other judge-made exception to the general rule of competency is found in cases involving witnesses who allegedly suffer from some type of mental disability. Here, the general standard for competency is different than in the child witness case. The  witness  must be found to be able to give a correct account of the matters he/she has seen or heard and to understand the meaning of the oath. Commonwealth v. Ware, 329 A.2d 258 (Pa. 1974). Perhaps the most significant difference between these cases and those involving child witnesses is that whereas the child  witness  cases focus attention on the consciousness of the duty to tell the truth because of a child's natural inclination to pretend, the mentally disabled  witness  cases focus their primary attention on the  witness' ability to perceive, remember and communicate facts. Ware, 329 A.2d at 268; Pennsylvania Evidence, § 601.7 at 392-94. When assessing the competency of a mentally disabled person, the main concern of the court is whether the witness  has the mental ability to understand what he observes, remember it and accurately relate it, since many mental disorders may well affect these mental functions. See, e.g., Commonwealth v. Goldblum, 447 A.2d 234 (Pa. 1982) (witness was of below average intelligence and suffered from organic brain damage that allegedly affected his ability to distinguish between fact and fiction).
The general rule is that a lunatic or person affected with insanity or of unsound mind must at the time of his examination be so under the influence of his malady as to be deprived of that "share of understanding" which is necessary to enable him to retain in memory the events of which he has been a  witness, and give him a knowledge of right and wrong. If at the time of his examination he has this share of understanding, he is competent: Loomis, supra. at 258. Such a person "is admissible as a  witness  if he has sufficient understanding to apprehend the obligation of an oath, and to be capable of giving a correct account of the matters which he has seen or heard in reference to the questions at issue": Kosh,supra. At 156. Thus in Commonwealth v. Loomis, supra, a prior adjudication that a witness  was insane or mentally  incompetent   was held not to be conclusive that he remained so, or that his condition continued so as to disqualify him as a  witness  , but it was necessary to show that he was  incompetent   at the time of trial. Therefore, per Loomis, the mental competency of a  witness   must be determined as of the time he is called upon to testify. "The question of the mental soundness of one offered as a  witness   in its bearing on his competency has often been declared to be a question for the trial court": Commonwealth v. Kosh, supra, 155; citations omitted. Its determination rests with the trial judge, who sees and hears the  witness, and thus has the fullest opportunity to observe his words and conduct. Motions or petitions do not raise the doubt of the mental soundness of a witness, but observation might. It should be noted that in Loomis, supra, has been distinguished from other cases because it had to do with the examination by the Commonwealth of its own witness and not with the examination of a defense witness under order of court.  In determining that error had been committed in the admission of the former testimony of a witness for the Commonwealth, without proof of his present incompetency, the Supreme Court stated, at page 260: “Had a preliminary investigation been made to show the possibility of his appearance, notwithstanding his mental disturbance, it would have revealed, as appeared from the testimony of the superintendent of the hospital, that he was much better, and was at that time in a "state of remission".
On the other side of the coin, in Commonwealth v. Kosh, supra, the Supreme Court was referring to the procedure to be followed by a defendant or other adverse party, and not to the duty of the court, when it stated, at page 154: "If a party knows before trial that a witness  is  incompetent   on account of his mental condition he must make his objection before the  witness  has given any testimony, and if the incompetency appears on the trial an objection must be interposed as soon as the incompetency becomes apparent". The objection having been made, the question of the competency of the  witness  becomes one, as pointed out above, for the trial judge to pass upon.
A court will not grant a petition for a medical examination in advance of trial of a  witness  for the Commonwealth in a pending prosecution who is allegedly addicted to the use of narcotics to such an extent that his physical and mental condition is impaired so that his statements are not founded upon truth and fact, for the  witness' mental condition in advance of trial is not conclusive as to his right to testify at the time of trial; but at that time the  witness’ mental competency may be challenged and the court will then determine whether he understands the nature of an oath and has sufficient mental power to testify correctly. Commonwealth v. Melnicoff, 32 D. & C. 1 (Judicial Districts of PA April 5, 1938)
On a side note is Commonwealth v. Rosen, No. 50 MAP 2010 (PA April 25, 2012), wherein the Pennsylvania Supreme Court held that the Commonwealth could use evidence obtained pursuant to a limited Fifth Amendment waiver during the appellant’s first trial where he used a mental health defense in the defendant’s subsequent trial where no mental health defense was being raised. The Court quoted Commonwealth v. House, 6 Pa. Super. 92, 104 (1897) reasoning that a defendant “cannot be compelled to give evidence against himself,…if he gives it voluntarily he cannot object to having it used against him. His constitutional privilege, as far as that testimony is concerned, is waived, and cannot be reclaimed in any subsequent trial of the same indictment.” Rosen at 6.




