CLEAR AND CONVINCING EVIDENCE  IS NECESSARY TO PROVE THAT THE MEMORIES OF A MINOR WITNESS WERE TAINTED
		Testimonial competency is a determination for the trial court alone and rests within the court’s sound discretion.  Commonwealth v. Koehler, 737 A.2d 225, 239 (Pa. 1999); See also, Commonwealth v. Henkel, 938 A.2d 433, 440 (Pa.Super. 2007).  “In order to be competent to testify a witness must have the ability to (1) perceive an event with a substantial degree of accuracy, (2) remember it and (3) communicate about it intelligently (4) mindful of his or her duty to tell the truth under oath.” Commonwealth v. Koehler, 737 A.2d 225, 239 (Pa. 1999).  The party opposing the witness bears to burden of proving the witness’ incompetency to testify.  Commonwealth v. Ware, 329 A.2d 258, 267 (Pa. 1974)  The testimony in the hearings in this matter provid credible evidence justifying holding that Child #1 lacks the capacity to distinguish between real and imagined events, i.e., to perceive events accurately, and to remember events accurately, especially where real or imagined harms purportedly inflicted on her by others were concerned.  
A minor child, (CHILD #1), is incompetent to testify pursuant to Pennsylvania Rule of 601(b) when the child is unable to testify from personal knowledge as required by Pennsylvania Rule of Evidence 602.   If a party challenges the competency of a child witness and offers some evidence that the child’s memory may have been impaired or tainted through the implementation of false memories or the distortion of real memories caused by improper interview techniques, suggestive questioning, vilification of a party, or interview bias the trial court must explore this question in the competency hearing. Commonwealth v. Delbridge, 578 Pa. 641, 664 (2003).  When determining whether a defendant presents “some evidence of taint,” the court must consider the totality of the circumstances surrounding the child’s allegations. Id.   Some of the relevant factors in this analysis are: 1) the age of the child; 2) the existence of a motive hostile to the defendant on the part of the child’s primary custodian; 3) the possibility that the child’s primary custodian is unusually likely to read abuse into normal interaction; 4) whether the child was subjected to repeated interviews by various adults in positions of authority 5) whether an interested adult present during the course of any interviews; and 6) the existence if independent evidence regarding the interview techniques employed. Id.
The trial court was justified, based upon clear and convincing evidence, in holding that Child #1’s testimony in this matter was incompetent because it was tainted by improperly suggestive interviews and interview techniques utilized by detectives, social workers, therapists, and others, not the least of which was her mother.  See Commonwealth v. Delbridge, 578 Pa. 641 (2003); see also Commonwealth v. Judd, 897 A.2d 1224 (Pa. Super. 2006).  The lower court properly considered all the relevant evidence when determining that she was not competent to testify.  The trial court  will hear testimony, including from the child to make its determination. Thus, the trial court can observe the demeanor of the above witnesses and make a determination of credibility.  After testimony, the court may find through clear and convincing evidence that the child was not competent to testify pursuant to Pennsylvania Rule of Evidence 601(b). 
 The age of the child at the time of testimony, as opposed to the event(s), is or should be irrelevant to the determination of competency, since the ability to perceive events and acts correctly (and therefore to recall correctly) is essentially fixed at the age of when the events and acts occur. Rosche v. McCoy, 397 Pa. 615, 620-21; 156 A.2d 307 (1959).  The Supreme Court in Rosche, supra., stated the prevailing rule that except in cases governed by a specific statute, competency is assumed where the witness is more than 14 years of age.  Id. at 621.  However, the Court also stated the following about the relevant date when the prospective witness must be competent:
However, the issue is not to be determined merely because of the capacity of the witness at the time he is called to communicate his thoughts in terms of language.  There must be (1) such capacity to communicate, including as it does both an ability to understand questions and frame and express intelligent answers, (2) mental capacity to observe the occurrence itself and the capacity of remembering what it is that she is called to testify about and (3) a conscious-ness of the duty to speak the truth.  

397 Pa. at 620-21.  Thus, the mental capacity of the witness at the time of the observation is essential part of competency.  Where perceptions and memories were formed while under 13, even if a child is 14 or over at the time of testimony, a taint inquiry should still be appropriate.  Commonwealth v. Judd, supra, does not hold to the contrary as the child victim in that case was only six years of age.  Therefore,  Commonwealth v. Moore, 980 A.2d 647 (Pa. Super. 2009), holding that there is no right to request a taint hearing for a witness who turns 14 between the events giving rise to a cause of action and the date of trial, is wrongly decided on the premise that Judd so held. 
The principals enunciated by the Supreme Court in Roche, supra, dictate a contrary result.  See, e.g., Commonwealth v. Pena, 31 A.3d 704, 707 (Pa. Super. 2011) wherein the court stated:
 In discussing testimonial competency, Pennsylvania courts have clearly and unequivocally stated that taint is only “a legitimate question for examination in cases involving complaints of sexual abuse made by young children.” Delbridge I, 855 A.2d at 39 (emphasis added). When a witness is at least fourteen years old, he or she is entitled to the same presumption of competence as an adult witness. Rosche v. McCoy, 397 Pa. 615, 156 A.2d 307, 310 (1959). In Commonwealth v. Judd, 897 A.2d 1224 (Pa.Super.2006), appeal denied, 590 Pa. 675, 912 A.2d 1291 (2006), this Court held that because the juvenile sexual assault victim “was fifteen years old when she testified at trial ..., any issue with her ability to correctly remember the events in question is properly a question of credibility not of taint.” Judd, 897 A.2d at 1229 (emphasis added). Further, the concerns underlying the three-part test for evaluating the testimonial competency of minors “become less relevant as the witness's age increases, ultimately being rendered totally irrelevant as a matter of law by age fourteen.” Id. (emphasis added). In Commonwealth v. Moore, 980 A.2d 647 (Pa.Super.2009), this Court reiterated that the critical age for purposes of conducting a taint hearing is not the age at the time of the crime but the age at the time of trial. Moore, 980 A.2d at 648, 652 (where the minor witness was thirteen at the time of the crime but fourteen at the time of trial, the witness “did not require a competency hearing. Any issues regarding [the witness]'s observation of the incident in question is a question of credibility and does not implicate taint.... [prior decisions of the Pennsylvania courts] preclude a competency hearing for [a] fourteen-year-old....”).

Pena at 707.

THE STANDARD OF REVIEW FOR THE TRIAL COURT’S DETERMINATION OF WITNESS COMPETENCY  IS ABUSE OF DISCRETION
	The determination of a witness's testimonial competency rests within the sound discretion of the trial court. Commonwealth v. Bishop, 1999 PA Super 292, 742 A.2d 178 (Pa. Super. 1999), appeal denied, 563 Pa. 638, 758 A.2d 1194 (2000); Commonwealth v. Koehler, 737 A.2d 225, 239 (Pa. 1999); See also, Commonwealth v. Henkel, 938 A.2d 433, 440 (Pa. Super. 2007).  
 The decision of the trial court will not be disturbed absent a clear abuse of that discretion; consequently, as the Superior Court has previously observed, "our standard of review of rulings on the competency of witnesses is very limited indeed." Bishop, supra., 742 A.2d at 186; citing, Commonwealth v. McMaster, 446 Pa. Super. 261, 666 A.2d 724, 727 (Pa. Super. 1995).
MENTAL HEALTH
[bookmark: _GoBack]The general rule is that the testimony of a witness suffering from an illness affecting mentality is admissible if he has sufficient understanding to apprehend the obligation of an oath, and be capable of giving a correct account of the matters which he has seen or heard in reference to the questions at issue. Commonwealth v. Kosh, 305 Pa. 146, 157 A. 479; Commonwealth v. Loomis, 270 Pa. 254, 113 A. 428. The mere fact that the plaintiff suffered from senility which at times affected his memory did not render him incompetent to testify. In McClaney v. Scott, 188 Pa.Super. 328, 146 A.2d 653, this Court held that incompetency of a witness does not necessarily follow from insanity. Neither does incompetency of a witness necessarily follow from senility. Mere weakness of intellect resulting from sickness or old age is not legal grounds for voiding the positive acts such as deeds, contracts, wills, etc., if sufficient intelligence remains to comprehend the transaction. In re Ash's Estate, 351 Pa. 317, 41 A.2d 620; Kish v. Bakaysa, 330 Pa. 533, 199 A. 321; Hamilton v. Fay, 283 Pa. 175, 128 A. 837. The same reasoning would apply to sworn testimony.
