Verbal and Written Statements/Miranda Warnings
I. Verbal Statements (Blurt-outs) and Miranda Requirements

Miranda warnings are triggered and required when 2 elements are present: 1) custody and 2) interrogation.  In the absence of either custody or interrogation, Miranda is not required and any subsequent inculpatory statement or blurt-out will not be suppressed.

1.
Custody

In Miranda the Court held that a person is "in custody" where the person is led to believe as a reasonable person that he or she is being deprived or restricted in his/her freedom of action or movement under pressures of official authority. That definition has been "clarified" to require such curtailment of a suspect's freedom that there has been the functional equivalent of an arrest. Berkemer v. McCarty, 104 S.Ct. 3138 (1984); Com v. Gonzalez, 546 A.2d 26 (Pa. 1988) (defendant not in custody despite statutory duty to remain at the scene of an accident when defendant was not formally arrested but merely asked a minimal number of questions at the scene on a public street). 
Police detentions become "custodial," for purpose of determining whether Miranda warnings are required before interrogation, when, under totality of circumstances, conditions and/or duration of detention become so coercive as to become functional equivalent of arrest; among factors court utilizes in determining whether detention constitutes functional equivalent of arrest are: (1) basis for detention; (2) location of detention; (3) whether suspect was transported against his will and how far and why; (4) whether restraints were used; (5) whether there was show, threat, or use of force; and (6) methods of investigation used to confirm or dispel suspicions. Com v. Distefano, 782 A.2d 574 (Pa. Super. 2001); Com v. Peters, 642 A.2d 1126 (Pa. Super. 1994); Com v. Bybel, 581 A.2d 1380 (Pa. Super. 1990).

Interrogation may be custodial in nature, for purpose of determining whether Miranda warnings are required, even where accused has been advised he is not under arrest during questioning and where he voluntarily appears at interview at request of police. The conditions and duration of the suspect's detention in which the confession was elicited were the functional equivalent of arrest, and thus, detention became custodial such that failure to give Miranda warnings violated Fifth Amendment where suspect was detained for 11 hours overnight at police barracks, suspect only saw police officers during that time, interview turned confrontational and accusatory five hours before its conclusion with officers telling suspect that they believed he was perpetrator and that they did not believe his denials, suspect was told he could not leave when he expressed such desire, and suspect's vehicle keys were taken from him and not returned. Com v. Distefano, 782 A.2d 574 (Pa. Super. 2001).
However, a routine Terry or investigatory stop is insufficient custody to require Miranda warnings.  Commonwealth v. Pakacki, 901 A.2d 983 (Pa 2006)(Pat-down search in and of itself does not place a suspect in custody for Miranda purposes; permissible to ask defendant after pat down what was in his pocket with giving warnings); Commonwealth v. Hayes, 898 A.2d 1089 (Pa. Super. 2006); Commonwealth v. Ellis, 549 A.2d 1323 (Pa. Super. 1988)(4th Amendment definition of “seizure” not congruent with 5th Amendment definition of ‘custody”);  Commonwealth v. Clinton, 905 A.2d 1027 (Pa. Super. 2006) (OK for police to ask defendant whether he had any weapons or anything the police should be aware of during a car stop after defendant reached toward the glove box for registration and insurance); Commonwealth v. Kondash, 808 A.2d 943 (Pa. Super. 2002) (Police permitted to preface the Terry search by asking suspected intravenous drug user if he possessed any needles in his clothing; in dicta panel opines that “even during a custodial interrogation, the requirements of Miranda will be excused where police have reason to fear for their well-being and ask questions to ensure their safety and not to elicit incriminating responses”). 
The fact that a person may be the focus of an investigation is simply one factor to consider in determining whether s/he was in fact "in custody." Commonwealth v. Peters, 642 A.2d 1126 (Pa. Super. 1994); Commonwealth v. Bybel, 581 A.2d 1380 (Pa. Super. 1990). See also Commonwealth v. Jones, 758 A.2d 228 (Pa. Super. 2000) (defendant was not in custody where police, who had been informed that defendant and the victim had been in a fight and where defendant lived, went to defendant's house, asked him outside, walked with him back to the scene, where he was id'd, and then asked defendant "What happened?").
A defendant can be “in custody” in his own home, but it is a fact-specific inquiry:

Defendant was “in custody” in own home when questioned in the presence of 2 officers and defendant was the focus of the investigation. Commonwealth. v. Dewar, 674 A.2d 714 (Pa. Super. 1996). 

Defendant was “in custody: for Miranda purposes on the following facts: Police were investigating a hit and run. They arrived at defendant's residence at 4 a.m., entered his bedroom (let in by a roommate), woke him from a sound sleep, instructed him to dress and come downstairs and to go out to his car to answer questions. Defendant's confession was suppressed as a result of the failure to Mirandize defendant before questioning him. Commonwealth. v. Zogby, 689 A.2d 280 (Pa. Super. 1997).
Defendant was sixteen years old with no previous experience in the criminal justice system. He was questioned at approximately 3:30 a.m., without parental notification, while he was a guest in juvenile co-defendant's home. Defendant emerged from the basement of the residence to find co-defendant's mother laying semi-conscious on the kitchen floor and four uniformed police officers in the residence. Two of the uniformed officers directed defendant and co-defendant into an adjacent room and interrogated defendant without advising him of his Miranda rights or informing him that he did not have to respond to their questions or that he was free to leave. Defendant reasonably believed that his freedom of action was restricted by the interrogation in that he could not disobey the uniformed officers by refusing to answer their questions, leave the residence, or retreat to another portion of the residence. Interest of K.Q.M., 873 A.2d 752 (Pa. Super. 2005).
Defendant was not ‘in custody” under the following circumstances: Commonwealth v. Mannion, 725 A.2d 196 (Pa. Super. 1999) (en banc) (although defendant was clearly the focus of a criminal investigation, she was not in custody when she was interrogated (for the 2d time) for 2 hrs by plainclothed state troopers in her own home, thus Miranda warnings were not necessary); Commonwealth v. Busch, 713 A.2d 97 (Pa. Super. 1998) (defendant, the suspect/focus of an investigation, was interrogated in his home without being Mirandized; panel says no problem because no custody, distinguishing Dewar); Interest of V.H., 788 A.2d 976 (Pa. Super. 2001) (juvenile was not in custody for Miranda purposes where his parents invited police to talk to defendant at home, parents gave permission to talk about information received concerning defendant and a fire, and parents sat at the dining room table during the interview which lasted 30-40 minutes).

Although defendant was barricaded in his home and police had home surrounded, defendant was not in custody. Thus, at time of police-initiated telephone contact with defendant, he was not entitled to Miranda warnings. Com. v. Jones, 683 A.2d 1181 (Pa. 1996).

State police troopers went to defendant's home to execute a search warrant (for tools used in a burglary). Defendant wanted to speak with the state police troopers about some discrepancies he felt were in the warrant. He spoke with the police despite the fact that he was advised that he did not have to speak with them, that he was free to leave, and was not under arrest. During the conversation, defendant freely moved around his residence, provided drinks for the troopers, used the bathroom, and answered the phone. While speaking with the troopers, defendant made incriminating statements concerning his sexual relations with T.W. This did not violate the Fifth Amendment because no custodial interrogation took place. Defendant was not in custody when the incriminating statements were made.  Commonwealth v. Fetter, 770 A.2d 762 (Pa. Super. 2001); Commonwealth v. Dupre, 866 A.2d 1089 (Pa. Super. 2005)(defendant was not in custody for Miranda purposes where she went voluntarily with officer into bedroom room in her boyfriend’s apartment and was questioned for only 20 minutes before she was read Miranda warnings. Officer testified defendant only became a suspect shortly before she was read the warnings. Officer was in plain clothes and had no visible weapon. There is no evidence that the door to the bedroom was closed during the conversation. The conversation was calm, defendant never asked to leave and was not restrained from doing so, and defendant was not threatened in any way. The surrounding circumstances do not indicate coercion so as to constitute the functional equivalent of an arrest).


2.  
Interrogation

If a person is deemed to be “in custody” Miranda  warnings are required only if the police questioning constitutes an “interrogation.”   It is not simply custody plus questioning which calls for the Miranda safeguards, but custody plus police conduct calculated to, expected to, or likely to evoke admissions. Rhode Island v. Innes, 100 S. Ct. 1682 (1980); Commonwealth v. Simala, 252 A.2d 575 (Pa. 1969).

Miranda warnings need not precede questioning regarding biographical information because they are not designed to elicit incriminating statements. Commonwealth v Wray, 442 A.2d 819 (Pa. Super. 1982).

Informing defendant that his designated attorney would not represent him and that he could not talk to a PD until after the weekend was not designed to elicit incriminating statements. Nor was telling him about some guy who got a death sentence because he refused to talk to police. Commonwealth v.  Briggs, 12 A.3d 291 (Pa. 2011). 

Defendant’s statement during his apprehension - "I don't have a gun I threw the gun. I'm not robbing anybody" - was an unsolicited blurt out. Officer’s remark that she would have to shoot defendant because he would not stop struggling was not designed to elicit any verbal response or admission from defendant. Commonwealth v. Davis, 861 A.2d 310 (Pa. Super. 2004).

Miranda warnings are not necessary in every instance where an individual who is in police custody is questioned by a law enforcement official “regarding a crime.” After a heated argument between two inmates, one of them was assaulted without witnesses. All the inmates in the dorm were questioned one by one as to whether they had witnessed anything. None of them specifically was a suspect, although one of them had to be the doer. None were Mirandized. When it was defendant’s turn, he confessed.  He was held to be custody and he was asked to provide information about a crime, but it was not interrogation (not reasonably likely to elicit an admission). Commonwealth v. Umstead, 916 A.2d 1146 (Pa. Super. 2007).
When a person volunteers an inculpatory statement, the police are under no obligation to interrupt in order to provide Miranda warnings. Commonwealth v. Eperjesi, 224 A.2d 216 (Pa. 1966). However, where questions are asked that do more than clarify statements already made, Miranda warnings are required. Com v. Simala, 252 A.2d 575 (Pa. 1969); Com v. Hoffman, 589 A.2d 737 (Pa. Super. 1991). 
Defendant had been picked up at his place of work by a police officer and transported to police headquarters.  He was met by two detectives, taken into an interrogation room and the door was closed.  At that point, defendant was told that he was suspected of being involved in a recent murder. Although defendant had not yet been asked a direct question, this was sufficient to constitute custodial interrogation or its functional equivalent as defined in RI v. Innis and defendant was entitled to Miranda safeguards at the time he entered the interrogation room with the two detectives. His incriminating statement (to the effect that he would tell the detectives everything they wanted to know) which was given before he had been warned of his constitutional rights should have been suppressed. Commonwealth v. Craig, 498 A.2d 957 (Pa. Super. 1985).
Telling defendant they had a search warrant for his house after he had invoked his right to remain silent was reasonably likely to elicit an incriminating response and thus interrogation. Commonwealth  v. Henry, 599 A.2d 1321 (Pa. Super. 1991).  

Asking an incarcerated defendant if keys found at the scene of a robbery in a coat identified as the robber's were his was "interrogation" and defendant should have been Mirandized first. Commonwealth v. Johnson, 456 A.2d 988 (Pa. Super. 1983).
Even if defendant was in custody, statements made by defendant during telephone conversations with police while defendant was baricaded in his home, were not product of police interrogation, but rather were unsolicited statements uttered in response to police negotiations designed to encourage defendant to surrender peacefully and, as such, were admissible. Commonwealth. v. Jones, 683 A.2d 1181 (Pa. 1996).
Detective, with an arrest warrant, transported defendant, who had been in custody on an unrelated case, from prison to the PAB. Defendant was placed in an interview room, at which point, he asked why he was being charged. Detective advised defendant that they had evidence in the form of statements from persons who had implicated him in the shootings. Pa. Supreme Court held that detective should have provided Miranda warnings before making those remarks inasmuch as they were interrogation within Innis. When detective explained to defendant that he had been implicated in the shootings, telling him what statements had made to the police concerning his involvement, the detective should have known that his comments and conduct were reasonably likely to evoke an effort on defendant's part to defend himself and give his own version of his involvement in the crimes at issue. Commonwealth v. DeJesus, 787 A.2d 394 (Pa. 2001).
Officer came to defendant's residence; informed defendant's parents that he had a warrant for defendant's arrest, and arrested defendant. Officer transported defendant for processing. At no point did officer inform defendant of his rights. During the ride officer said, that his interest was in returning stolen firearm, and that if defendant would somehow give the firearm back or say who has it, he can help himself and hopefully it would benefit him down the road, and that officer would stand up for him and let everybody know in the criminal justice system what a good deed he did by returning this firearm. Defendant responded with incriminating statement. Officer’s statements were designed to elicit incriminating information, thus the functional equivalent to interrogation. Interest of D.H., 863 A.2d 562 (Pa. Super. 2004).
After arrest and following an explanation of the criminal complaint and affidavit of probable cause, defendant clearly was advised that if he desired to discuss the pending charges while in custody, he would first have to be read his Miranda rights. Defendant replied "Off the record, I can get you the gun back, but you have got to make a deal with me." Conversation terminated. Held that this was the functional equivalent of interrogation as reasonably likely to evoke an incriminating response. Merely because the police officer’s statements were informational, did not mean that they could not also have been “reasonably likely to elicit an incriminating response” from the defendant. Commonwalth  v. Gaul, 912 A.2d 252 (Pa. 2006).
II. Written Statements (Voluntariness)


A defendant is deprived of due process of law if his/her conviction is founded, in whole or in part, upon an involuntary confession, regardless of the truth or falsity of the confession. Jackson v. Denno, 378 U.S. 368 (1964). There is a significant consequence to a defendant's statement being held involuntary; it cannot be used to impeach a defendant. Commonwealth v. Bennett, 450 A.2d 970 (Pa. 1982); Pa. Const. Art. I, § 9. A statement suppressed on grounds other than involuntariness may be used to impeach a defendant.

In determining whether a statement has been obtained involuntarily, the courts apply a totality of the circumstances test and consider both physical and psychological forms of coercion. The physical state of the defendant is frequently cited as an important factor bearing upon psychological coercion. Although there is no single litmus-paper test for determining the voluntariness of a confession, it must be established that the decision to speak was the product of a free and unconstrained choice of its maker. All attending circumstances surrounding the confession must be considered in this determination. These include: the duration and methods of the interrogation; the length of delay between arrest and arraignment; the conditions of detainment; the attitudes of the police toward defendant; defendant's physical and psychological state; and all other conditions present which may serve to drain one's power of resistance to suggestion and to undermine one's self-determination. Commonwealth v. Perez, 845 A.2d 779 (Pa. 2004); Commonwealth v. Jackson, 497 Pa. 591, 442 A.2d 1098 (1982); Commonwealth v. Lester, 392 Pa. Super. 66, 572 A.2d 694 (1990). 

Where a pretrial motion to suppress a confession on voluntariness grounds is denied, the defendant may raise that issue again at trial for re-determination by the trier of fact, whether judge or jury. Commonwealth v. Coach, 471 Pa. 389, 370 A.2d 358 (1977); Com v. Green.  See also Com. v. Cameron, 780 A.2d 688 (Pa. Super. 2001) (defendant, wanting to contest the voluntariness of his statement before the jury, should have been allowed to play audiotape of his statement to police, made while he was in a stupor from drug use, as his "vocal demeanor" was relevant to voluntariness). Where the defendant presents evidence at trial on the issue of voluntariness, the court must give an appropriate charge. Commonwealth v. Myers, 472 Pa. 200, 371 A.2d 1279 (1977).

Defendant's denial, at both the MTS and trial, that he made a statement was held to exclude a claim that the statement was involuntary. Commonwealth v. Jones, 507 Pa. 580, 493 A.2d 662 (1985).

Extreme intoxication, drug use, or withdrawal can impact on the voluntariness of a statement.  See e.g., Commonwealth v. McGeachy, 487 Pa. 25, 407 A.2d 1300 (1979), Commonwealth v. Holton, 432 Pa. 11, 247 A.2d 228 (1968); Commonwealth v. O'Bryant, 479 Pa. 534, 388 A.2d 1059 (1978); Commonwealth v. Young, 433 Pa. 146, 249 A.2d 559 (1969).  However, the mere fact that the defendant has been drinking or doing drugs does not per se render his confession involuntary. The test is whether he had sufficient mental capacity at the time he gave the statement to know what he was saying and to have intended to say it. Otherwise, imbibing, a hangover or withdrawal only affects the weight of the evidence, not its admissibility. Commonwealth v. Ventura, 975 A.2d 1128 (Pa. Super. 2009); Commonwealth v. Smith, 477 Pa. 457, 291 A.2d 103 (1972).

Illness, injury, or pain should also be considered as a factor in determining whether a confession is involuntary.  Commonwealth v. Perry, 475 Pa. 1, 379 A.2d 545 (1977); Commonwealth ex rel. Gaito v. Maroney, 422 Pa. 171, 220 A.2d 628 (1966). However, the burden is on the defendant to establish that such injury resulted in an involuntary statement. Commonwealth v. Davis, 861 A.2d 310 (Pa. Super. 2004) (defendant failed to demonstrate that the small cut on his forehead suffered during his apprehension in any way incapacitated him or prevented him from making an informed waiver of his Miranda rights).

The mental state of a defendant may impact directly upon the defendant's ability to resist psychological coercion. A low I.Q. and/or limited education have been held to be insufficient in themselves to render a confession involuntary. Commonwealth v. Chacko, 500 Pa. 571 459 A.2d 311 (1983). But a low IQ has been considered important when combined with other factors in cases where statements have been suppressed as involuntary. Commonwealth v. Purvis, 458 Pa. 359, 326 A.2d 369 (1975); Commonwealth v. Jones, 459 Pa. 286, 328 A.2d 828 (1974); Commonwealth v. Simms, 455 Pa. 599, 317 A.2d 265 (1974); Commonwealth v. Reynolds, 300 Pa. Super. 143, 446 A.2d 270 (1982). 

Mental illness at the time of the giving of the statement can also be a decisive factor in determining the voluntariness of a defendant's statement. Commonwealth v. Smith, 470 Pa. 220, 368 A.2d 272 (1977); Commonwealth v.Ritter, 481 Pa. 177, 392 A.2d 305 (1978) (after police have elicited an "involuntary" statement by interrogating an obviously mentally ill defendant, subsequent statements that were influenced by or flowed from the earlier interrogation may be involuntary even in the absence of further interrogation); Commonwealth v. Cephas, 361 Pa. Super. 160, 522 A.2d 63 (1987) (defendant so mentally ill he was incapable of knowing and intelligent waiver of privilege against self-incrimination); Commonwealth v. Williams, 299 Pa. Super. 278, 445 A.2d 753 (1982). But see: Commonwealth v. Bracey, 501 Pa. 356, 461 A.2d 775 (1983) (statements that are the product of an internal compulsion to confess caused by a defendant's mental illness are not inadmissible as "involuntary").
Unnecessary delay between arrest and taking the statement is only one factor which impacts upon the voluntariness of a statement in the totality of the circumstances analysis. Commonwealth v. Perez, 845 A.2d 779 (Pa. 2004).  Notwithstanding the fact that he was shackled for 9 hours while in police custody, defendant's confession was not involuntary where he was Mirandized and only actually interrogated for 3½ of the 9 hours. Commonwealth v. Watkins, 750 A.2d 308 (Pa. Super. 2000).
III. Written Statements (Promises/Threats/Subterfuge)


Threats, promises and subterfuge have been held to impact upon the voluntariness of a statement. But again, it is a totality of the circumstances test, and very fact-specific.


Promises of benefits or special considerations have been held the kind of trickery that can easily mislead suspects into giving confessions. In Commonwealth v. Gibbs, 520 Pa. 151, 553 A.2d 409 (1989), it was held that the police had offered an impermissible inducement where defendant, after being Mirandized, speculated aloud about his need for a lawyer, asked what good it would do to talk and cop said he would tell the Commonwealth that the defendant cooperated "for whatever good that would be." See also Commonwealth v. Peters, 473 Pa. 72, 373 A.2d 1055 (1977) (promises of immunity); Commonwealth v. Eiland, 450 Pa. 566, 301 A.2d 651 (1973) (offers of lenience); Commonwealth v. Nathan, 445 Pa. 470, 285 A.2d 175 (1971) (cop improperly cajoled defendant who had invoked Miranda into waiving by saying sometimes it was good to give a statement); Commonwealth v. Singleton, 439 Pa. 185, 266 A.2d 753 (1970) (advice that statement could be used "for or against" a subtle inducement vitiating the warnings); Commonwealth v. Morgan, 414 Pa. Super. 1, 606 A.2d 467 (1992), aff'd 539 Pa. 274, 652 A.2d 295 (1994) (offer to inform Commonwealth of defendant's cooperation and to help him get into the Navy); Commonwealth v. Elslager, 349 Pa. Super. 217, 502 A.2d 1354 (1986) (promise not to charge an offense with a mandatory).


However, there are plenty of other cases where such promises of benefits or special considerations have not been deemed improper and the subsequent statements were not suppressible.  Commonwealth v. Laatsch, 541 Pa. 169, 661 A.2d 1365 (1995) (police offer to inform Commonwealth of defendant's cooperation if he cooperated in future investigations held not to be an illegal inducement to forgo self-incrimination rights as it was not related to defendant's instant case and not a request that defendant inculpate himself); Commonwealth v. Cornish, 471 Pa. 256, 370 A.2d 291 (1977) (telling defendant it is better to tell the truth before Miranda warnings did not make statement involuntary); Commonwealth v. Bronshtein, 547 Pa. 460, 691 A.2d 907 (1997) (statement by police to the effect that they'll do what they can for defendant even though there's not much they can do in a murder case, did not unlawfully induce defendant's confession); Commonwealth v. Templin, 795 A.2d 959 (Pa. 2002) (promise by police to recommend ROR bail at arraignment but made it clear that ultimate determination of conditions of any pretrial release would be up to the district justice); Commonwealth v. Parker, 847 A.2d 745 (Pa. Super. 2004) (statements to defendant by federal agents while questioning him about unrelated matters that defendant was target of federal investigation and faced federal charges, that if he "admitted to possession of firearms, it would be beneficial to him," and that they would make his cooperation known to the U.S. attorney and judge in that matter; nothing in record indicated that agents made any promises regarding state charges).


Threats sufficient to overbear a defendant's will are treated similarly and have been held to result in an involuntary confession. Lynumn v. Illinois, 372 U.S. 528, 83 S.Ct. 917 (1963) (threats to halt financial aid for defendant's children and deprive her of custody of the children resulted in involuntary confession); Commonwealth v. Reynolds, 300 Pa. 143, 446 A.2d 270 (1982) (threats to mentally retarded defendant to lock him up with "niggers and cockroaches" held to overbear the defendant’s will).


Subterfuge, or lying, will only invalidate a confession 1) when the subterfuge used was likely to produce an untrustworthy confession, 2) when the subterfuge used was so reprehensible as to offend basic notions of fairness, and 3) when the subterfuge used so misrepresents crucial facts as to preclude a knowing and intelligent waiver. Commonwealth v. Jones, 457 Pa. 423, 322 A.2d 119 (1974). Merely misrepresenting what evidence the police have (like that the co-defendant gave a statement or that they found certain physical evidence) will generally not invalidate a confession. Commonwealth v. L.N., 787 A.2d 1064 (Pa. Super. 2001) (defendant's statement was given voluntarily notwithstanding the fact that he may have been misled into coming in to the police station by ambiguous statements by police).

Confronting defendant with a search warrant and stating that he could avoid a destructive search of the house by revealing where the drugs were located did not make his statement involuntary. Giving a property owner the opportunity to avoid a destructive search does not convey a threat, rather the simple fact that pursuant to a valid search warrant the police are authorized to thoroughly search a property tearing up ceilings, walls, floors and stairs. Commonwealth  v. Thevenin, 948 A.2d 859 (Pa. Super. 2008).
IV. Miranda Warnings


In Miranda v. Arizona, 86 S.Ct. 1602 (1966), the Court announced concrete constitutional guidelines that law enforcement agencies and the court must follow where an individual is taken into custody or otherwise deprived of his/her freedom in any significant way and is subjected to interrogation. The defendant must be warned that s/he: (1) has the right to remain silent; (2) anything the defendant says may be used against him/her in a court of law; (3) the defendant has the right to the presence of an attorney; (3a) if the defendant cannot afford an attorney, one will be appointed prior to questioning if the defendant so desires. The Miranda warnings are constitutionally required and cannot be "overruled" by congressional legislation. Dickerson v. US, 120 S.Ct. 2326 (2000).

While there is no requirement that a single version of Miranda warnings be applied, the test for determining whether an alternative version is adequate is whether the offered version is more likely to give a suspect a better understanding of his/her constitutional rights and a heightened awareness of the seriousness of the situation. Commonwealth v. Singleton, 266 A.2d 753 (Pa. 1970) (warning that statement could be used "for or against him" at trial an inadequate alternative).
What constitutes an invocation of Miranda? -- If an individual indicates in any manner, at any time prior to or during questioning, that he wishes to remain silent, the interrogation must cease. If the individual states that he wants an attorney, the interrogation must cease until an attorney is present. Edwards v. Arizona, 101 S.Ct. 1880 (1981). A defendant who requests counsel at any time during a custodial interview is not subject to further interrogation by the authorities until counsel has been made available to him, unless the accused himself initiates further communication, exchanges, or conversations with the police. Commonwealth v. Edwards, 903 A.2d 1139 (Pa. 2006).

While under Fifth Amendment jurisprudence, an explicit Miranda waiver is not required, Pennsylvania requires that a defendant express a manifestation of the desire to waive his/her Miranda rights, i.e. “an outward manifestation of a waiver such as an oral, written or physical manifestation.” After a defendant is given his or her Miranda rights, a statement by the defendant that he understands those rights followed by the answering of questions posed by the interrogating officer constitutes a sufficient manifestation of a defendant’s intent to waive those rights so as to satisfy state constitutional protections. Commonwealth  v. Baez, 21 A.3d 1280 (Pa. Super. 2011). See also: Commonwealth v. Charleston, 16 A.3d 505 (Pa. Super. 2011). At the beginning of an interrogation, the detective obtained biographical data. Immediately after completing this form, the detective began interrogating him “about the circumstances surrounding the murder.” During this interrogation, defendant “explained in some detail what occurred in the house.” At some point during the interrogation, the detective gave defendant his Miranda warnings and proceeded to take a formal statement. This was sufficient to show waiver. 

To be an invocation of the 5th Amendment right to counsel, a defendant must specifically request the assistance of an attorney in dealing with police interrogation; merely requesting an attorney at a bail hearing is not enough. Commonwealth v. Hayes, 755 A.2d 27 (Pa. Super. 2000).  Where police questioning of defendant continued after his request to call his mother to obtain an attorney, the court found that the police failed to honor his invocation of Miranda rights. Commonwealth v. Zook, 553 A.2d 920 (Pa. 1989).  In Smith v. Illinoiw, 105 S.Ct. 490 (1984), the Court found that a police officer's continued attempt to Mirandize the defendant and obtain his waiver constituted continued interrogation in violation of the rule that all interrogation must cease upon the defendant's request for counsel. See also; Connecticut v. Barrett, 107 S.Ct. 828 (1987)(Court recognized the validity of a "limited invocation" of the right to counsel where the defendant's refused to give a written statement in the absence of counsel but stated that he had "no problem" talking about the incident.)

Defendant invoked his right to remain silent, but not his right to an attorney, when his response to the question whether he wished to speak to police without a lawyer being present was that he had no desire to speak with anybody at that time. Commonwealth v. Henry, 599 A.2d 1321 (Pa. Super. 1991). Note that the qualification "at that time" left open a re-approach by police the following day to see if he had changed his mind and defendant's statement after being reMirandized was not in violation of Miranda.  See also Commonwealth v. Mignogna, 585 A.2d 1 (Pa. Super. 1990) (ok to resume questioning where defendant invoked the right to remain silent "right now" but agreed to talk "later"); Commonwealth v. Russell, 938 A.2d 1082 (Pa. Super. 2007) (Defendant’s statement to detective #1 that she did not wish to speak with him because she was angry with him for arresting her did not preclude detective #2 from asking her 2 hours later if she had changed her mind).

Mere silence during interrogation is not invocation of the right to remain silent. Berghuis v. Thompkins, 130 S. Ct. 2250 (2010) (standards for determining when an accused has invoked the Miranda right to remain silent and the Miranda right to counsel are the same).


"I don't know whether I should have a lawyer or not” is not a request for an attorney. Com v. Musolino, 467 A.2d 605 (Pa. Super. 1983). Defendant’s statement “I feel like I should have an attorney” before he was placed in custody was an invalid anticipatory invocation before either the 5th or 6th Amendment rights to counsel had attached. Commonwealth v. Sherwood, 982 A.2d 483 (Pa. 2009).
Defendant's attorney informing police that defendant did not wish to make a statement has no binding effect on police and defendant may waive his/her Miranda rights without counsel present. Commonwealth v. Lark, 462 A.2d 1329 (Pa. Super. 1983); affd 477 A.2d 857 (Pa. 1984). See also: Commonwealth v. Rigler, 412 A.2d 846 (Pa. 1980) But see: Commonwealth v. Brown, 476 A.2d 965 (Pa. Super. 1984) (defendant's attorney's informing police that defendant did not wish to make a statement was an invocation of defendant's right to remain silent, but defendant could still be interrogated by police if he initiated further communication); Moran v. Burbine, 106 S.Ct. 1135 (1986) (the Court refused to extend the protection of Miranda to require that police cease further questioning when an attorney asserts the right to be present during interrogation prior to arraignment).
In Commonwealth v. Hubble, 504 A.2d 168 (Pa. 1986), the court found that the defendant did not "clearly and unequivocally invoke his right to counsel" where he give a taped confession after requesting to speak to a particular attorney (that he was unable to reach), and his probation officer, whose advise to call the public defender, he rejected.  A juvenile's request to speak with his probation officer after being warned of his right to counsel was not a per se invocation of his rights to remain silent. Rather, it was a factor to be considered in determining whether he, in fact, waived his Fifth Amendment rights before confessing. Fare v. Michael C., 99 S.Ct. 2560 (1979). In Commonwealth v. Bullard, 350 A.2d 797 (Pa. 1976), the court found that the defendant's waiver of Miranda rights was invalid where he had requested the presence of counsel through intermediaries.

Even if a defendant's waiver of his Miranda warnings is explicit, it is not necessarily sufficient, to constitute a valid waiver, unless it is knowingly and voluntarily made. NC v. Butler, 99 S.Ct. 1755 (1979). A "totality of circumstances" test will be applied to determine whether the Miranda waiver was knowingly, voluntarily and intelligently made. Moran v. Burbine, 106 S.Ct. 1135 (1986). In assessing a defendant's waiver under the "totality of circumstances" test, the defendant's condition and the impact of external factors are to be considered. Commonwealth v. Walker, 368 A.2d 1284 (Pa. 1977). 
In order to determine the voluntariness of a waiver of Miranda rights, the court must ascertain whether waiver was result of intentional choice that was not subjected to undue governmental pressure, and in order to determine whether waiver was knowing and intelligent, the court focuses upon defendant's cognitive processes, i.e., whether defendant was aware of nature of the choice that he made in relinquishing his Miranda rights. When assessing voluntariness of confession pursuant to totality of circumstances, court should look at the following factors: (1) duration and means of interrogation; (2) physical and psychological state of accused; (3) conditions attendant to detention; (4) attitude of interrogator; and (5) any and all other factors that could drain person's ability to withstand suggestion and coercion. The question of voluntariness of a confession is not whether defendant would have confessed without interrogation, but whether interrogation was so manipulative or coercive that it deprived defendant of his ability to make a free and unconstrained decision to confess.  Commonwealth v. Distefano, 782 A.2d 574 (Pa. Super. 2001)(defendant's confession was involuntary where police officers implied during custodial interrogation that defendant would get help for his psychological needs by court order only after he was arrested, with implication being that defendant would not be formally arrested until he told truth, and when defendant expressed concern that he would be unable to finish his degree if he was arrested and convicted, officers falsely assured him that such was not the case). 
Where a 16 y.o. murder suspect was simply handed a form containing his Miranda rights and told to read it and sign it, and he did sign, there was insufficient evidence that his waiver was knowing, voluntary and intelligent under the totality of circumstances. Com v. Barry, 454 A.2d 985 (Pa. 1982).   In Commonwealth v. Hillard, 370 A.2d 319 (Pa. 1977), the court found that the defendant's waiver of Miranda rights was invalid where an attorney who sought to be present during interrogation was falsely told that the defendant was not present or that he did not want to see an attorney.  In Commonwealth v. Lark, 393 A.2d 112 (Pa. 1978), the court found that the defendant's waiver of Miranda rights was invalid where the police violated an agreement not to question the defendant which was made at the time of his surrender.

Pennsylvania has repeatedly declined to adopt a per se rule of incapacity to waive constitutional rights based on mental or physical deficiencies. Commonwealth v. Logan, 549 A.2d 531 (Pa. 1988) (valid despite mental illness); Commownealth v. Whitney, 512 A.2d 1152 (Pa. 1986) (valid despite low I.Q.); Commownealth v. Hicks, 353 A.2d 803 (Pa. 1976) (valid despite inability to read). However, the courts have found invalid waivers where mental or physical deficiencies were combined with other factors which inhibited the knowing and voluntary exercise of Miranda rights. Commonwealth v. Ritter, 340 A.2d 433 (Pa. 1975) (although defendant's will had not been overborne by police conduct during interrogation, he was "in no condition to knowingly and intelligently waive his rights"); Commonwealth v. Cephas, 522 A.2d 63 (Pa. Super. 1987) (defendant so mentally ill he was incapable of knowing and intelligent waiver of privilege against self-incrimination). 
The courts have also suppressed confessions in several cases where the defendant was misled about the consequences of a waiver. Commonwealth v. Peters, 373 A.2d 1055 (Pa. 1977) (where immunity falsely promised by person in apparent authority, neither confession nor waiver of rights voluntary); Commonwealth v. Hale, 356 A.2d 756 (Pa. 1976) (improper for Commonwealth’s psychiatrist to advise a defendant that his answers would be used only for sentencing where psychiatrist testified at trial on issue of sanity).

Article I, § 9 of the Pa Constitution specifically addresses the use of suppressed statements for impeachment: "The use of a suppressed voluntary admission or voluntary confession to impeach the credibility of a person may be permitted and shall not be construed as compelling a person to give evidence against himself." Thus, the (in)voluntariness of the statement is the controlling factor as a matter of constitutional law. A defendant may be impeached with a statement obtained in violation of the rights to counsel. He may not be impeached with a statement found to be involuntary. Commonwealth v. Bennett, 450 A.2d 970 (Pa. 1982).
Preliminary questions that need to be addressed in any motion to suppress:

(1) Is there a state actor?

Commonwealth v. DeMor, 2008 PA Super 11; 942 A.2d 898 (Pa. Super 2008): 
Facts: Off duty Paramedic in uniform driving in a minivan with his family, observed defendant driving too slowly, swerving and nodding off a the wheel; he pulled alongside defendant, got out of his car and signaled to defendant to turn into a nearby gas station; at the gas station the paramedic identified himself, inquired if the defendant had any medical problems; after receiving a negative response the paramedic announced that he was going to call 911 again and requested that defendant turn off his car and relinquish his keys. Police arrived shortly thereafter and he was arrested for DUI and possession of marijuana.  
Holding: We reiterate that "[a] seizure implicating Fourth Amendment protections occurs only when, considering all the  facts and circumstances, a reasonable person would have thought he was being restrained." Mendenhall, supra at 1120. Moreover, we again emphasize that a person acting in a private capacity lacks authority to effectuate traffic stops or arrests for summary offenses. Bienstock, supra at 955 n.5. The paramedic’s  actions cannot have constituted an arrest, of whatever legitimacy, as there were insufficient indicia of official conduct inherent in his interaction with Appellee to permit a finding of  state action. Because this is so, neither the Fourth Amendment's proscription against unreasonable searches and seizures nor any other fundamental constitutional right has been violated, and the exclusionary rule does not apply. 

Commonwealth v. Bradley, 1999 PA Super 5, 724 A.2d 351, 353 (Pa. Super. 1999) (En banc), appeal denied, 560 Pa. 696, 743 A.2d 913 (Pa. 1999)
Commonwealth v. Eshelman, 477 Pa. 93, 383 A.2d 838 (1978)
Facts: Off duty officer, out of his jurisdiction, was looking for a friend in the woods behind defendant’s home, he entered defendants property without permission to find his friend. Near the edge of the woods and while on defendant’s property, he noticed an old Cadillac, surrounded by weeds and without tags.  Off duty officer knew the car had belonged to defendant. Through the windows of the car he saw some packages tied with string which were not visible. The off duty officer knew from his training that this was a common method of wrapping and drying marijuana, and he became suspicious that the packages contained marijuana. He therefore reached inside a partially open window of the car, extracted one of the packages and, without opening it or examining its contents, took it to the police station where he worked, and showed it to the chief of police, the chief then directed off duty officer to take the package to the state police barracks.  The package tested positive for marijuana, an arrest warrant and search warrant were issued.
Holding: Found that the off duty officer was acting as a police officer, his knowledge of the manner in which marijuana was wrapped and dried came from being a police officer; he appropriated the package containing marijuana from a place where he had no right or authority to be; he took the package for the purpose of turning it over to his superior on the police force for police investigation; he transported it from his station to the state police for testing and investigation. 

(2) 
Is there standing to challenge the evidence that was recovered?

Commonwealth v. Boulware, 2005 PA Super 196; 876 A.2d 440 (PA. Super 2005) 

Facts: defendant charged with armed robbery, defendant filed a motion to suppress all physical evidence seized based on an allegedly illegal arrest. Defendant argued that his arrest was tainted by an illegal wiretap and by a pretextual detention and that he was arrested after a warrantless entry into his home.  Superior court remaded case as there was no evidence presented during the motion hearing to establish defendant’s standing to litigate the motion to suppress.  

Holding: “An accused may demonstrate standing by presenting evidence of any one  of the following four elements: 1) his presence on the premises at the time of the search and seizure; 2) a possessory interest in the evidence seized; 3) that the offense charged includes possession as an essential element; or 4) a proprietary or possessory interest in the searched premises.”

Commonwealth v. Peterson, 535 Pa. 492; 636 A.2d 615 (PA 1993)

Facts: Police entered an abandoned storefront where defendant was arrested for selling drugs.   Question was whether warrantless entry by police into an abandoned storefront where drugs were being sold violates the constitutional prohibition against unreasonable searches and seizures.

Standing denotes the existence of a legal interest. In the context of this case, the term refers specifically to appellant's right to have the merits of his suppression motion adjudicated without a preliminary showing of ownership or possession in the premises or effects seized.  Sell, supra, established the existence of this right unequivocally, holding that a charge of possessory offenses is sufficient, without more, to confer standing. 

Holding: Court held that while defendant did have standing because he was charged with a possessory offense; he did not have a legitimate expectation of privacy in an abandoned storefront

Commonwealth v. Millner, 585 PA. 237; 888 A.2d 680 (PA 2005)

Facts: Defendant charged with PWID and VUFA for drugs found on his person as well as a firearm found in a car; police stated that the car did not belong to defendant, and at the suppression hearing he denied any association with the car.
Holding: While suppression as to drugs found on defendant was upheld, suppression as to gun in the car denied. Defendant had automatic standing to litigate the possessory offense; however, he failed to demonstrate an expectation of privacy in the car.  

(3) 
 Is there an expectation of privacy that was violated? 

Commonwealth v. Strickland, 707 A.2d 531 (Pa. Super. 1998)

Facts: Defendant was stopped by officer who saw him driving a car that matched the description and registration number of a vehicle that had been identified at morning role call as stolen. Officer verified that the vehicle remained listed as stolen and pulled the vehicle over. Defendant exited the vehicle and walked toward the back of the car. The officer asked defendant some preliminary questions and took the car keys from him. Another officer arrived and observed a tan cigar case in the storage panel. He reached through the open window of the closed door and pulled the cigar tube from the compartment. The officer opened the tube and discovered crack cocaine. Defendant was charged with receiving stolen property, possession of cocaine, PWID and paraphernalia. 
Holding: The court reversed the suppression of the cocaine, finding that defendant failed to establish that he had a legally cognizable expectation of privacy in the stolen car.  Court stated: “We acknowledge appellee's standing to assert the issue. Id. However, having had his standing acknowledged, appellee then is required to establish that the challenge, which he has without question legitimately raised, is itself legitimate. To do so, he must demonstrate that he held a privacy interest in the car that was actual, societally sanctioned as reasonable, and justifiable. Clearly, appellee cannot establish that he had a legally-cognizable expectation of privacy in a stolen car.”
Commonwealth v. Duncan, 572 Pa. 438; 817 A.2d 455 (Pa. 2003)
Facts: Defendant convicted of rape and robbery, where CW immediately reported incident, DNA evidence was obtained and police canvassed the area based on the detailed description given; their investigation led them to a porn shop where the clerk confirmed that a male fitting the description attempted to use the ATM machine in the store, but that his transaction was rejected.  The clerk provided the officers with the list of all ATM transactions that day, two of which had been rejected from two different banks.  The police obtained a search warrant to get the records from bank #1; but merely called the manager of bank #2.  The manager for bank #2 over the phone provided the police defendant’s name and address.  The police then obtained a search warrant to obtain DNA samples from defendant; those samples matched those taken from the CW.
Holding: Test for determining expectation of privacy for the person to (1) establish a subjective expectation of privacy and (2) have demonstrated that the expectation is one that society is prepared to recognize as reasonable and legitimate.

“any subjective expectation of privacy that appellant may have had in the name and address information is not an expectation which society would be willing to recognize as objectively reasonable in light of the realities of our modern age. Whether registering to vote, applying for a driver's license, applying for a job, opening a bank account, paying taxes, etc., it is all but impossible to live in our current society without repeated disclosure of one's name and address, both privately and publicly. There is nothing nefarious in such disclosures. An individual's name and address, by themselves, reveal nothing about one's personal, private affairs. Names and addresses are generally available in telephone directories, property rolls, voter rolls, and other publications open to public inspection. In addition, it has become increasingly common for both the government and private companies to share or sell name and address  information to unaffiliated  third-parties.”
Inn of Court Legal Discussion
NOTE: TO MAKE THIS WORK, THE OFFICER HAS TO FIND A VIAL OF CRACK IN THE TISSUE HE TAKES OUT OF THE GARBAGE –THE SCRIPT NEEDS TO BE EDITED TO ADD: “and what’s in this vial that was wrapped in the tissue? Crack?” after “You just gave us your DNA on this tissue”
Reasonable Expectation of Privacy

Question:

Did Ms. DuBois have a reasonable expectation of privacy in the tissue and its contents that the officer took out of the trash?

Answer:  Probably not.

To prevail in a challenge to the search and seizure, a defendant accused of a possessory crime must also establish, as a threshold matter, a legally cognizable expectation of privacy in the area searched. Commonwealth v. Strickland, 707 A.2d 531, 534 (Pa.Super.1998).  See Commonwealth v. Millner, 585 Pa. 237, 257, 888 A.2d 680, 692 (2005) (“a defendant cannot prevail upon a suppression motion unless he demonstrates that the challenged police conduct violated his own, personal privacy interests.”).
 The constitutional legitimacy of an expectation of privacy is not dependent on the subjective intent of the individual asserting the right but on whether the expectation is reasonable in light of all of the surrounding circumstances. Commonwealth v. Viall, 890 A.2d 419, 422 (Pa.Super.2005).

Adapted from Commonwealth v. Caban, 2012 WL 6582404 Pa. Super. December 18, 2012)
Note, though, that the prosecutor must meet an initial burden of production before holding defendant to his burden to show a reasonable expectation of privacy.  See Commonwealth v. Enimpah, No. 2013 Pa. Super. 2013 (decided February 6, 2013) (Commonwealth cannot refuse to call its officer at a preliminary hearing and insist that the accused first prove his reasonable expectation of privacy in the car or the contraband seized from the car). 

There is no expectation of privacy in:

-an abandoned house: Commonwealth v. Gordon, 683 A.2d 253, 257-59 (Pa. 1996)
- a weed-filled lot and lawn area: Commonwealth v. Clark, 746 A.2d 1128, 1133-35 (Pa. Super. 2000) 
- a house to which the appellant had no proven connection In Interest of J.J., 668 A.2d 1176, 1180 (Pa. Super. 1995)
-drugs stored in a tree in a public park.  Commonwealth v. Johnson, 636 A.2d 656, 658-59 (Pa. Super. 1994)
What might Ms. DuBois’s best privacy argument be?  

That the trash was in a house, which traditionally is afforded the highest level of protection, and was not abandoned by being placed in the street.  See California v. Greenwood, 486 U.S. 35 (1988) (garbage waiting for collection is abandoned for 4th Amendment purposes)
What might be the best counterargument to that claim?

The expectation of privacy must be personal to the defendant.

A defendant cannot demonstrate a legitimate expectation of privacy in:

- a gun found in a friend’s apartment.  Commonwealth v. Ferretti, 577 A.2d 1375  (Pa. Super. 1990); or
- stolen auto parts and tools found on appellant’s father’s property Commonwealth v. Miller, 56 A.3d 1276 (Pa Super. 2012)

-drugs found in a defendant’s friend’s mouth.  Commonwealth v. Hawkins, 718 A.2d 265 (Pa. 1998)
Question: So, could Ms. DuBois be prosecuted in Pennsylvania for possessing the drugs?

Almost certainly not – this party took place in New Jersey.  There is no hot pursuit here or any other exception that would allow Pennsylvania police to act as police officers in New Jersey and the criminal act occurred in New Jersey.

Question: So, can the police take a DNA sample from the tissue?

Answer:  Arguable.  

For the defense, it would be argued that the officers were exceeding the scope of their authority in attempting to question Ms. DuBois outside of their jurisdiction and that her abandonment of the drugs and the tissue was forced.

The prosecution would argue that she voluntarily used and discarded the tissue and the vial of crack and that she did so independent of their improper actions.  Further, it would argue that even if the crack were suppressed, Ms. DuBois did not feel coerced into discarding the tissue.  
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