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RULE 35 STATEMENT

The panel opinion in this case conflicts with the following decisions of the
United States Supreme Court and of this Court:
e Sternv. Marshall, 131 8. Ct. 2594 (2011)
e [nre Texas General Petroleum Corp., 52 F.3d 1330 (5th Cir. 1995)

e Jechnical Automation Services Corp. v. Liberty Surplus Lines Ins. Co., 673
F.3d 399 (5th Cir. 2012)

Consideration of this case by the en banc Court is therefore necessary to secure and
maintain uniformity of the Court’s decisions.

In addition, this case involves a question of exceptional importance: whether
Congress may, consistent with Article III of the Constitution, authorize parties to
consent to the entry of a final judgment by a bankruptcy judge in a non-core
proceeding. Although the panel did not say it in so many words, its decision is a
determination that 28 U.S.C. § 157(c)(2) is unconstitutional. The necessary
implication of the panel’s deciston is that the parallel statutes authorizing
magistrate judges to adjudicate civil and misdemeanor criminal cases with the
consent of the parties, 28 U.S.C. § 636(c) and 18 U.S.C. § 3401, also are
constitutionally suspect. Although a ruling that a federal statute is unconstitutional
necessarily is a matter of great importance, these three statutes are especially
critical to the day-to-day management of a large portion of the caseload of the

courts in this Circuit. The panel’s decision, moreover, conflicts with that of the

-
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Ninth Circuit in In re Bellingham Ins. Agency, Inc., 702 F.3d 553 (9th Cir. 2012),
cert. granted sub nom. Executive Benefits Ins. Agency v. Arkison, 133 S. Ct. 2880

(2013).

-1v-
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STATEMENT OF ISSUE PRESENTED

The parties to this dispute expressly consented to permit a bankruptcy judge
to enter a final judgment in an adversary proceeding, as contemplated by 28 U.S.C.
§ 157(c)(2). The panel interpreted Stern v. Marshall, 131 S. Ct. 2594 (2011), as
establishing a non-waivable, constitutional impediment to a bankruptcy judge’s
entry of judgment in a non-core proceeding, even though Stern involved a non-
consenting party and the Supreme Court described the effect of its decision as
“isolated.” This Petition thus presents the question whether the panel’s expansive
mnterpretation of Stern—i.e., that a bankruptcy judge cannot in any circumstances
enter a final judgment in a non-core proceeding—is correct and consistent with the
Supreme Court’s and this Court’s precedents in other Article IIT cases, including

those involving the powers of magistrate judges.

STATEMENT OF THE CASE

Course of Proceedings

Appellant BP RE, L.P. (“BPRE™), a debtor in bankruptcy, commenced an
adversary proceeding on November 25, 2009 in the United States Bankruptcy
Court for the Western District of Texas against Appellees RML Waxahachie
Dodge, LLC and several affiliates (collectively, “RML”). BPRE asserted several

claims under Texas law arising from a transaction involving an automotive
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dealership (DR 1).! Along with its complaint, BPRE filed a statement in which it
acknowledged that the litigation was a non-core proceeding and consented to the
entry of a final judgment by the bankruptcy judge (DR 23). BPRE repeated its
consent in a proposed joint pretrial order filed on Aprif 12, 2013 (RML RE tab 4).
RML did not consent in writing to the bankruptcy judge’s entry of a final
judgment, but there is no dispute that RML so consented (slip op. 9).

After the dismissal of some of BPRE’s claims on summary judgment, the
bankruptcy court conducted.a bench trial in July 2010 and found in favor of RML
in all respects (BPRE RE tab 12). On an initial appeal, the district court affirmed
the decision but remanded for consideration of two ¢laims that the bankruptey
court had overlooked (BPRE RE tab 9). On remand, the bankruptcy court found in
favor of RML on those claims (BPRE RE tab 15). The district court affirmed this

decision as well (BPRE RE tab 7).

Dispaosition of the Case

In addition to a discussion of the merits, BPRE’s opening brief included a
short argument that the bankruptcy judge lacked authority to enter a final judgment

(Aplt. Br. 31-33). Following oral argument, the panel requested supplemental

' “DR” refers to the designated record in this case. “RML RE” and “BPRE RE"” refer to
the Record Excerpts filed by the parties n this Court.
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briefing on the impact of the Court’s decision in In re Frazin, 732 ¥.3d 313 (5th
Cir. 2013).

The panel concluded that both parties had consented to the entry of a final
judgment by the bankruptcy judge and that BPRE’s atternpt to withdraw its
consent was ineffective (slip op. 9). As a result, the bankruptcy court had the
statutory authority to enter a final judgment under 28 U.S.C. § 157(c)(2) (id.).
Nevertheless, the panel concluded, the bankruptcy court lacked constitutional
authority to act, because “parties cannot consent to such circumvention of Article
I that impinges on the structural interests of the Judicial Branch” (id. at 11). The
pane! acknowledged that its decision was inconsistent with Bellingham, which 1s
presently pending Before the Supreme Court, but asserted that its ruling was not in
conflict with Technical Automation, 1 which this Court dechined to read Stern to
upset the authority of magistrate judges to enter final judgments in civil cases with

the consent of the parties (slip op. 13-14 & n.11).

STATEMENT OF FACTS

The facts of the parties” underlying dispute are not discussed in the panel’s

opinion and are not relevant to the issue presented in this Petition.
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ARGUMENT

The panel’s opinion in this case is inconsistent with case law regarding
bankruptcy-judge adjudication of non-core proceedings, as well as similar cases
involving magistrate judges and language in Stern itself. The Court should grant en
banc review to reconcile these precedents and to avoid the disruption to the
administration of justice that is likely to result if the panel’s decision and reasoning

are followed.

L THE PANEL’S EXTENSION OF THE LIMITED HOLDING OF
STERN TO INVALIDATE SECTION 157(c)(2) OF THE JUDICIAL
CODE, WHICH ALLOWS REFERRAL OF A NON-CORE
PROCEEDING TO A BANKRUPTCY JUDGE FOR ADJUDICATION
WITH THE PARTIES’ CONSENT, IS INCONSISTENT WITH
PRECEDENTS OF THE SUPREME COURT AND THIS COURT.

The bankruptcy court could not have entered a final judgment in this
litigation without the consent of the parties. That proposition has been
uncontroversial since the Supreme Court decided Northern Pipeline Construction
Co. v. Marathon Pipe Line Co., 458 1U.S. 50 (1982), after which Congress enacted.
28 U.S.C. § 157(c). But “the absence of consent to an initial adjudication before a
non-Article Il tribunal” was “a significant factor” in the Northern Pipeline
decision. Commodity Futures Trading Commission v. Schor, 478 U.S. 833, 849
(1986). As Judge Higginbotham wrote for this Court in a related context, “consent

matters.” In re Clay, 35 F.3d 190, 196 (5th Cir. 1994).
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A.  The Exercise of Authority by a Non-Article Il Decisionmaker
with the Consent of the Parties Has L.ong Been Considered
Permissible.

The panel’s determination that consent does nof matter in this case is
inconsistent with a large body of case law, much of which arose in the precise
context present here: a non-core proceeding m bankruptey court. See, e.g., In re
Texas General Petroleum Corp., 52 F.3d 1330, 1337 (5th Cir. 1995); In re OQCA,
Inc., 551 F.3d 359, 368 (5th Cir, 2008). Other cases nvolved comparable
provisions of earlier bankruptcy statutes. See MacDonald v. Plymouth County
Trust Co., 286 U.S. 263, 267-68 (1932) (confirming power of bankruptcy referee
to act in plenary suit with consent); Newcomb v. Wood, 97 U.S.. 581, 583 (1878)
(holding that agreed submission of dispute to referees rendered award conclusive).

But the principle applies well beyond the world of bankruptcy. The courts
have consistently held that magistrate judges—who also lack the tenure and salary
protections of Article III—may preside in a variety of proceedings with the consent
of the parties. See, e.g., Peretz v. United States, 501 U.S. 923, 936-37 (1991) (voir
dire mn felony case); Roell v. Withrow, 538 U.S. 580, 587 (2003) (civil case under
28 U.S5.C. § 636(c)); Puryear v. Ede’s Ltd., 731 F.2d 1153, 1154 (5th Cir. 1984)
(same); White v. Thaler, 610 F.3d 890, 898 (5th Cir. 2010) (§ 2254 habeas
proceeding); United States v. Underwood, 597 F.3d 661, 672 (5th Cir. 2010) (plea

allocution); United States v, Ferguson, 778 F.2d 1017, 1019 (4th Cir. 1985)
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(misdemeanor criminal case under 18 U.S.C. § 3401). This Court held only last
vear that Stern “had very limited application™ and did not affect magistrate-judge
jurisprudence in the Fifth Circuit. Technical Automation Services Corp. v. Liberty
Surplus Ins. Corp., 673 F.3d 399, 407 (5th Cir. 2012).2

The Supreme Court in Stern did not overrule or even question any of the
Article II1 case law involving partieé’ consent. Indeed, as discussed below, the

Court cited Section 157(c)(2) favorabiy in its opinion.

B. Neo Structural Separation-of-Powers Probiem Exists When an
Article [ Judge Serves Within the Judicial Branch and Presides
over Matters Referred by Article I Judges.

The panel held that the parties’ consent was irrelevant in this case, because
the bankruptcy court’s exercise of jurisdiction presented a non-waivable, structural
Arxticle 11 problem (slip op. 11). This Court, however, has held previously that a
party’s right to an Article Il tribunal in a non-core proceeding is subject to waiver.

See Texas General, 52 F.3d at 1337.°

* Older cases also confirm that someone other than a district judge may adjudicate
matters pending in federal court with the parties” consent, and the findings of such a
decisionmaker are entitled to deference. See, e.g., York & Cumberland R.R. Co. v. Myers, 59
U.S. (18 How.) 246, 253 (1856) (arbitrator in contract case); Heckers v. Fowler, 69 U.S. (2
Wall.) 123, 133 (1865) (referce in patent case); Kimberly v. Arms, 129 U.S. 512, 524-25 (1889)
{special master in chancery case).

? The panel described the Article I11 discussion in Texas General as dictum (slip op. 11
1.9}, but the Court in Texas General stated that “[w]e must undertake the constitutional analysis™
and criticized the district court for glossing over the Article 1T issue. 52 F.3d at 1336.
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The Supreme Court has distinguished between the personal right to an
impartial and independent Article 111 judge, which may be waived, and the
“institutional interests [of the three branches of government] that the parties cannot
be expected to protect” and thus cannot waive. Schor, 478 U.S. at 851. Because
Stern involved a party that did not consent to bankruptcy-court adjudication of the
claim against him, the Court had no occasion to consider whether any such consent
would have rendered permissible the bankruptcy court’s adjudication for purposes
of the structural component of Article IIL. See Stern, 131 S. Ct. at 2601 (describing
defendant’s objection to bankruptey court’s authority).”

No structural Article III interests are present in the context of this case.
Bankruptey judges are appointed by Article IIT judges. 28 U.S.C. § 152,
Bankruptcy judges may exercise jurisdiction only upon referral by Article 11
judges, who retain the power to withdraw the reference of any matter, either in
response to a motion or sua sponte. Id. § 157(a), (d). And the requirement of
consent empowers either party to preclude a bankruptcy judge from entering a final
judgment. /d. § 157(¢c)(2). Because both the district court and the parties have the

option to prevent a bankruptcy-judge adjudication, there simply is no danger that

* The Court mentioned structural separation-of-powers principles in Stern, but it did so in
reference to the protections that they provide to mdividuals. See id. at 2609. The Court’s
statement that “it does not matter who appointed the bankruptey judge or authorized the judge to
render final judgments in such proceedings™ also necessarily addressed the watvable, personal
aspect of Article I1L /d. at 2619,



Case: 12-51270  Document: 00512451662 Page: 19 Date Filed: 11/25/2013

Section 157(¢)(2) represents any attempt by Congress to transfer jurisdiction to
non-Article I1I tribunals. See Peretz, 501 U.S. at 937 (discussing same factors with
respect to magistrate judges); Underwood, 597 F.3d at 672 (holding that magistrate
judge’s presiding over plea allocution did not violate structural protections).

The Sixth Circuit has gone beyond Schor and Peretz, suggesting that
structural issues are present when the judicial branch is dimimished, even if the
political branches are not aggrandized. See Waldman v. Stone, 698 F.3d 910, 918
(6th Cir. 2012), cert. denied, 133 S. Ct. 1604 (2013).” The panel found the
reasoning of Waldman “compelling and thorough” (slip op. 11}, but neither the
Sixth Circuit nor the panel explained how the judiciary is diminished when Article
[l judges retain discretion over the referral of proceedings to bankruptcy judges.

Congress has not required Article 111 judges to yield authority over non-core
bankruptcy proceedings; they retain the power to adjudicate such proceedings
themselves. And even if a district judge might prefer to hand off a particular non-
core proceeding to a bankruptey judge for resolution, the absence of either party’s
consent will prevent that outcome. There is, in short, no legitimate structurai or
institutional concern that the judicial branch is diminished by the possibility that a

non-core proceeding may be adjudicated by a bankruptcy judge with the consent of

> The certiorari petition in Waldman did not present the wssue addressed here. See 2013
WL 326583.
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the parties. See Bellingham, 702 F.3d at 567 & nn.9-10; Wellness International
Network, Ltd. v. Sharif, 727 F.3d 751, 772 (7th Cir, 2013) (noting that “a strong

argument can be made” that consent is permissible in a non-core proceeding).

C.  The Supreme Court in Stern Cited Section 157(c)(2) with
Approval While Invalidating Section 157(b) in Certain Situations.

The panel’s expansion of Stern to prohibit consensual decisions by
bankruptcy judges is inconsistent with the Supreme Court’s discussion of the role
of consent in the bankruptcy scheme. In its discussion of a preliminary question—
the bankruptcy court’s power to adjudicate the creditor’s claim against the
debtor—the Court cited Section 157(¢)(2) specifically:

Section 157 allocates the authority to enter final judgment between the
bankruptcy court and the district court. See §§ 157(b)(1), (c)(1). That
allocation does not implicate questions of subject matter jurisdiction. See
§ 157(c)(2) (parties may consent to entry of final judgment by
bankruptcy judge in non-core case).

131 S. Ct. at 2607 (emphasis added). And the Court again referenced consent in
responding to arguments in the dissent:

The dissent reads our cases differently, and in particular contends that
more recent cases view Northern Pipeline as establishing only that
Congress may not vest in a non-Article [II court the power to adjudicate,
render final judgment, and 1ssue binding orders in a traditional contract
action arising under state law, without consent of the litigants, and
subject only to ordinary appellate review. Just so: substitute “tort” for
“contract,” and that statement directly covers this case.

Id. at 2615 (emphasis added; quotation marks, citations, and alterations omitted).
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As the panel recognized, the first of these quotations appears in a portion of
the Stern opinion addressing statutory rights rather than Article 11! issues (slip op.
13). The second statement, however, appears in the Court’s constitutional analysis.
More to the point, the panel’s decision in this case is based not on the specific
holding of Stern, but on its reasoning (id. at 17). That reasoning includes the
Court’s clarification that it was not deciding a case involving the parties’ consent.
1t is extraordinarily unlikely that the Court, i the midst of resolving a high-profile
Article 111 case, would inadvertently mention the rol.e of consent and cite Section
157(cX2) if either the Court’s intent or the necessary implication of its ruling were

to eliminate consent as a basis for bankruptcy-court adjudication.

D. The PanelP’s Decision s Inconsistent with Other Decisions of this
Court Interpreting Stern Narrowly.

Soon afier Stern was decided, this Court considered an Article 1 challenge
to a magistrate judge’s adjudication of a civil case, with the parties’ consent, under
28 U.S.C. § 636(c). In Technical Automation, this Court appreciated the
similarities between magistrate judges and bankruptcy judges but stated that it was
“unwilling to say that Stern [overruled Purvear] sub silentio, especially when the
Supreme Court repeatedly emphasized that Stern had very limited application.”
Technical Automation, 673 F.3d at 407. The Court later cited Technical

Automation as an application of the “rule of orderliness,” distinguishing between

-10-
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Supreme Court cases that ilfuminate an issue and those that clearly overrule circuit
precedent. See In re Pilgrim’s Pride Corp., 690 F.3d 650, 663 (5th Cir. 2012).

This Court also trod lightly in subsequent decisions involving Stern. See,
e.g.. In re Spillman Development Group, Ltd., 710 F.3d 299, 306 (5th Cir. 2013)
(distinguishing Stern because of a close nexus between bankruptcy rights and the
claim at issue); /n re Davis, No. 12-20555, 2013 WL 4018625, at *3 (5th Cir. Aug.
&, 2013) (describing Stern as having a “limited holding™), petition for cert. filed
(No. 13-580).

In Frazin, this Court changed course, describing Stern as involving
“principles that are broad in scope.” Frazin, 732 F.3d at 319. But the procedural
posture of Frazin was identical to that of Stern: a creditor sought payment from the
bankruptcy estate, and the debtor responded with litigation. See id. at 317. The
question of consent——the issue relevant here—was addressed in Frazin only ina
footnote, and only with reference to Schor (a case involving an adjudication by the
executive branch, which was nevertheless held to be constitutional) and Stern (a
case in which the structural question did not arise). Frazin, 732 F.3d at 320 n.3.

Like this case, Frazin 1s inconsistent with Texas General on the significance
of consent. Frazin also cannot be reconciled with Technical Automation, which
concluded that Stern was hmited in scope. Technical Automation, 673 F.3d at 407.

This Court should grant en banc review to reconcile these conflicting precedents.

11
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il. THE PANEL’S INTERPRETATION OF STERN WILL SERIOUSLY
DISRUPT THE ADMINISTRATION OF JUSTICE.

The question presented in this Petition 1s critical to the effective
admunistration of justice in this Circuit. In fiscal year 2012, magistrate judges in
this Circuit disposed of 1,226 Class A misdemeanor cases and 1,048 civil cases
with the parties’” consent, and bankruptey judges in this Circuit disposed of 3,264
adversary proceedings.6 The current handling of many of these proceedings would

not be permissible under the panel’s interpretation of Stern.

A.  The Panel’s Opinion Threatens the Authority of Magistrate
Judges Under Section 636(c) and Section 3401.

Aside from the fact that Stern addressed explicitly the authority of
bankruptcy judges and not magistrate judges, there is no principled distinction
between the two in this context. The panel’s treatment of consent therefore
necessarily implicates magistrate judges’ authority. to enter judgments under 28
U.S.C. § 636(c)and 18 U.S.C. § 3401.

Section 157(c)2) allows the district court to refer a non-core proceeding to a
bankruptey judge for final adjudication if the parties so consent. Section 636(c)

allows the district court to refer a civil matter to a magistrate judge for final

® These figures are derived from Tables M-1, M-5, and F-8 of Administrative Office of
the United States Courts, Judicial Business of the United States Courts: 2012 Annual Report of
the Director, available at http://www.uscourts.gov/Statistics/JudicialBusiness/2012 aspx. The
Administrative Office does not separately classify cases in which bankruptey judges preside by
consent of the parties.

_12-
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resolution with the parties’ consent. Section 3401 allows the district court to
designate a magistrate judge to preside over and enter judgment in a misdemeanor
criminal proceeding if the defendant consents.

This parallel structure 18 no coincidence, for in reworking the structure of the
bankruptcy courts after Northern Pipeline, Congress sought to have the authority
of and rules governing bankrupicy judges mirror those of magistrate judges. See
130 Cong. Rec. E 1109-10 (daily ed. Mar, 20, 1984) (statement of Rep.
Kastenmeier) (“The powers that bankruptcy judges exercise” will be “identical to
those exercised by magistrates.”). The rationale of Congress is obvious: the
authority of magistrate judges to act with party consent was and 1s well-established
and uncontroversial. See, e.g., Puryear, 731 F.2d at 1154 (collecting cases).

B.  The Panel’s Opinion Imperils the Viability of Contractual
Arbitration.

if consensual adjudication by a bankruptcy judge or a magistrate judge raises
an insuperable Article II problem, there is no reason why reference of matters to
arbitration pursuant to the Federal Arbitration Act, 9 U.S.C. § 1 et seq., is not
similarly suspect. Arbitration permits, on the basis of the parties’ consent,
adjudication in a non-Article III forum of a dispute that otherwise would fall within
the ambit of Article 1II. See generally Rent-A-Center West, Inc. v. Jackson, 130 S.

Ct. 2772, 2776 (2010). And a district court’s power to vacate or modify an

-13-
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arbitrator’s award is at least as constrained as its power to reverse a bankruptey
judge’s factual findings as clearly erroneous. See Hall Street Associates, L.L.C. v.
Mattel, Inc., 552 U.S. 576, 584 (2008); Fed. R. Bankr. P. 8013. In short, if the
adjudication of disputes by bankruptcy judges and magistrate judges is
constitutionally impermissible despite the parties’ consent, there is no principled

reason why the relevant provisions of the FAA are not similarly problematic.

C.  This Court Should Await the Supreme Court’s Diecision in
Bellingham Before Permitting Parties to Set Aside the Results of
Adjudications to Which They Have Consented.

The Supreme Court is scheduled to hear oral argument in Bellingham on
January 14, 2014. That case squarely presents the question whether Article 111
permits bankruptcy judges to preside in non-core proceedings with the consent of
the parties. It is thus plausible that the Supreme Court will determine, before the
end of its term, that the bankruptcy court’s exercise of authority in this case was
permissible. If numerous judgments of bankruptcy judges and magistrate judges
have been vacated in the interim on the basis of the panel’s opinion, it will be
exceptionally difficult, if not impossible, to correct those missteps. And if district
judges respond to the decision in this case by handling themselves much of the
work that they ordinarily refer to bankruptcy and magistrate judges, the efficiency

of the courts will suffer—unnecessarily, if the Supreme Court affirms in

_14-
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Bellingham. This Court should prevent such mischief by vacating the panel’s
decision in this case, at least until further guidance is available from Washington.
As the Supreme Court has recognized, permitting a party to object to an
Article I adjudication after previously consenting to it presents “the risk of a full
and complicated trial wasted at the option of an undeserving and possibly
opportunistic litigant.” Roell, 538 U.S. at 590. If the Supreme Court determines in
Bellingham that that outcome is required by Article III, this Court will have to
address the consequences. But the Court should not impair the normal workings of

the judiciary now, in advance of a definitive ruling from the Supreme Court.

CONCLUSION

For these reasons, the Court should grant rehearing en banc in this case.

Respectfully submitted,

BRYAN CAVE LLP , Rodney F. Page
Bryan Cave LLP
1155 F St,, NW,

/s/ Brian C. Walsh Washington, DC 20004
Brian C. Walsh &

One Metropolitan Square Lyndel Anne Mason

211 N. Broadway, Suite 3600 Cavazos, Hendricks, Poirot
St. Louis, MO 63102 & Smitham, P.C.
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Dallas, TX 75202

November 25, 2013,
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In the Matter of: BP RE, L.P.,
Debtor.

BP RE, L.P.,

Appellant,
versus

RML WAXAHACHIE DODGE, L.L.C,;

RMI-MCLARTY-LANDERS AUTOMOTIVE HOLDINGS, 1L.1L.C;

RML WAXAHACHIE FORD, L.L.C; RML WAXAHACHIE GMC, LL.C;
RLJ-MCLARTY-LANDERS AUTOMOTIVE GROUP,

Appellees.

Appeals from the United States District Court
for the Western District of Texas

Before SMITH, GARZA, and SOUTHWICK, Circuit Judges.
JERRY E. SMITH, Circuit Judge.

BP RE, L.P. (“"BPRE"), filed for Chapter 11 bankruptcy relief and, along
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with BP Automotive, L.P., filed an adversary complaint in the bankruptey court
alleging various state-law tort and contract claims against multiple RML enti-
ties (“RML™.? The claims related to negotiations between BPRE and RML over
the sale and lease of a car dealership and the related property. The bankruptey
court entered a final judgment denying relief, and on appeal the district court,
reviewing the findings of fact for clear error and conclusions of law de novo,
affirmed.

Appealing the judgment of the district court, BPRE argues, on the merits,
that RML breached a lease agreement; that undisputed evidence shows that
defendants committed fraud; and that several findings were against the great
weight of the evidence. Procedurally, BPRE contends that the bankruptey court
(1) failed to rule on some of BPRE’s claims; (2) relied on evidence not in the
record and failed to apply the proper legal standards; (3) erred in denying a jury
trial; and (4) lacked constitutional authority to enter a final, appealable
judgment.

Because the bankruptey court lacked Article IIl authority to enter final
judgment on BPRE’s claims, we vacate the district court’s judgment and remand

to the district court. We thus do not reach the merits of BPRE’s appeal.

I.
The Bankruptcy Code was enacted in 1984 in response to Northern Pipe-
line Construction Co. v. Marathon Pipe Line Co., 458 U.S. 50 (1982), which had
held the 1978 Bankruptey Act unconstitutional. Under the 1984 Code, district

'The court eventually granted defendants’ motion to remove BP Automotive, L.P., from
the case.

2RML Waxahachie Dodge, L.L.C.; RML-McLarty-Landers Automotive Holdings, L.1.C.;
RML Waxahachie Ford, L.L.C.; and RLJ-MclLarty-Landers Automotive Group.

2
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courts may refer “cases under title 11 and any or all proceedings arising under
title 11 or arising in or related to a case under title 11” to the bankruptey court.
28 U.5.C. § 157(a). Bankruptey judges are appointed by the courts of appeals to
fourteen-vear terms, 28 U.S.C. § 152(a)(1), and do not recetve the constitutional
tenure and salary protection of Article Il judges, N. Pipeline, 4568 U.S. at 61. “In
short, ﬁ:here is no doubt that the bankruptey judges created by the Act are not
Art. 11l judges.” Id. .

Section 157(b)(1) designates certain cases as “core proceedings” and
authorizes a bankruptcy court to “enter appropriate orders and judgments” in
such cases. In a core proceeding, an aggrieved party may appeal the judgment
of the bankruptey court to the district court, which applies a de novo standard
of review to the conclusions of law and the clearly-erroneous standard to findings
of fact. '28 U.S.C. § 158(a). The Code also gives bankruptcy courts the authority
to hear non-core proceedings that are “otherwise related to a case under title 11.”
§ 157(c)(1). For non-core proceedings, the bankruptcy court submits proposed
findings of fact and conclusions of law to the district court, which then reviews
the submissions de novo. Id. With consent of the parties, however, the bank-

ruptey court may enter final, appealable judgments in non-core proceedings.

§ 157(c)(2).

1L
BPRE’s adversary complaint stated that the proceedings were “non-core.”
BPRE also requested “judgment, after trial or final hearing,” on the claims
against RML. BPRE filed, on the same day, a “Statement Regarding Consent”
that noted that it sought “monetary damages for breach of contracf, tortious
interference, and trespass claims, among others.” BPRE again acknowledged

that “[t]his matter is not a proceeding identified as a core proceeding in
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28 U.S.C. § 157(b)(2). Therefore, this matter is a non-core proceeding but is
related to the bankruptey in that any recovery on the claims brought by the
debtor will go directly to the estate . ... Plaintiffs consent to the entry of a final
order by this court.”

BPRE requested a pretrial conference and demanded a jury trial. In the
request, BPRE noted that it had submitted, as required, in its Statement
Regarding Consent, whether it consented to the entry of a final judgment by the
bankruptcy court in a non-core proceeding. The Joint Pretrial Order also
acknowledged that this was a non-core proceeding and that BP’PRE consented to
the entry of a final judgment. |

BPRFE’s request for a jury trial was denied as untimely. It then moved to
withdraw the reference to the bankruptcy court, asking the district court instead
to hear the case in the first instance. Not only did BPRE seek to preserve its
jury demand, but it stated that 1t “does not consent to the Bankruptey Court
entering a final order or judgment in any non-core proceeding or conducting a
jury trial.”

BPRE maintained that the district court should withdraw the reference
for reasons of judicial economy, given that BPRE had not consented to final judg-
ment and the district court would have to conduct de novo review. The district
court denied the motion, holding that because the matter had already been liti-
gated in the bankruptcy court for over six months, it would not be a waste of
resources to continue there.

BPRE filed a response to defendants’ motions for partial summary judg-
ment. The case was tried without a jury, and the bankruptcy court entered final
judgment denying all of BPRE’s claims. On appeal, the district court affirmed
in part and vacated in part, reviewing the bankruptey court’s findings of fact for

clear error and conclusions of law de novo. On remand, the bankruptey court
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again denied BPRE relief and entered judgment. On a second appeal, the dis-

trict court affirmed, applying the same standard of review as before.

III.
A,

In striking down the Bankruptey Act of 1978 in Northern Pipeline, 458
U.8. at 57-60,° the plurélity took the opportunity to examine and discuss the
Framers’ division of power between the branches and the importance of the Fed-
eral Judiciary’s independence from the Executive and Legislative Branches.
“Art. I1I both defines the power and protects the independence of the Judicial
Branch.” Id. at 58. Only courts satisfying the requirements of Articie Il may
exercise the federal judicial power. Id. at 59. *In sum, our Constitution . .. com-
mands that the independence of the Judiciary be jealously guarded, and it pro-
vides clear institutional protections for that independence.” Id. at 60.

In Northern Pipeline, the Court acknowledged that at times the courts
have allowed non-Article III courts to hear cases, although “these precedents
represent no broad departure from the constitutional command that the judicial
power of the United States must be vested in Art. 1il courts.” Id. at 64. The
plurality characterized three narrow exceptions: territorial courts, military
courts, and the adjudication of “public rights.” Id. at 64-68.* Rejecting the
notion that the state common-law claims at issue in Northern Pipeline could be

deemed matters of public right, the Court found them to be strictly private

* Northern Pipeline filed for bankruptey and then sued Marathon for contract and tort
damages. Marathon sought to dismiss the suit, arguing that the bankruptey court, a non-
Article T court, did not have the authority to decide the case.

*In his controling concurrence, Justice Rehnquist declined to categorize the three Arti-
cle I exceptions as the plurality did but concluded that regardless, “Injone of the cases has
gone so far as to sanction the type of adjudication” at 1ssue. N. Pipeline, 458 U.S. at 91 (Rehn-
quist, J., concurring).
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rights, which “lie at the core of the historically recognized judicial power.” Id.
at 70. Although claims that go to the debtor-creditor relationship—and thus
affect the federal bankruptcy power—may be a matter of public rights, id. at 71,
state-created rights—such as contract or tort claims—are private rights concern-
ing “the liability of one individual to another under the law,” id. at 71-72.
Concluding that the bankruptey courts do not fit under any of the narrow
historical exceptions, the Court was unable to “discern any persuasive reason,
in logic, history, or the Constitution, why the bankruptey courts here established
lie beyond the reach of Art. IIL.” Id. at 76. Similarly, the Court rejected the sug-
gestion that bankruptey courts, issuing final judgments and exercising “the
essential attributes” of Article III courts, could be deemed mere adjuncts of the

district courts. Id. at 80-81; see also id. at 85-86.

B.

In Stern v. Marshall, 131 S. Ct. 2694 (2011), the Court was again faced
with whether the bankruptey court’s statutory authority was authorized by Arti-
cle ITI. Although Congress had reformed the Bankruptey Act as a result of Nor-
thern Pipeline” the authority available to bankruptey courts to decide core
claims was not that different from that conferred on them under the 1978 Act.
Id. at 2611. In Stern, the Court determined that the bankruptcey court lacked
the constitutional authority to enter final judgment on the debtor’s state-law
counterclaim even though the statute conferred such authority. Id. at 2620.

In Siern, the publicly prominent Anna Nicole Smith (also known as Vickie
Lynn Marshall) initiated a lengthy parade through federal and state courts in

an attempt to claim some of her deceased husband’s estate. Though she 1s well

5 See Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. 98-353,
98 Stat. 340 (July 10, 1984).
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known In pop culture, bankruptey law and casebooks will remember her for a
different reason. The case began when J. Howard Marshall, her husband, failed
to include her in his will, causing her to sue Howard’s son, Pierce, in Texas pro-
bate court for fraudulent inducement. See id. at 2601. Vickie Lynn filed for
bankruptcy in California, whereupon Pierce filed a defamation complaint against
her in the bankruptey court, seeking to recover from her bankruptey estate.
Vickie Lynn counterclaimed for tortious interference. See id. After she was
awarded about $525 million in damages, Pierce argued that the bankruptcy
court lacked authority to issue a final judgment on the counterclaim. The case
then came bhefore the Supreme Court for the second time. Id.

Determining that the counterclaim was a core proceeding, the Court
acknowledged that the statuie allowed the bankruptey court to issue a final yudg-
ment. Id. at 2604. The Court next examined the constitutional problems with
that authority, especially in the wake of Northern Pipeline. The bankruptcey
court had issued a final judgment on a state common-law claim that did “not
flow from a federal statutory scheme,” was not dependent on the adjudication of
a federal right, and was not in the realm of public rights. Id. at 2610--11, 2614,

Again, the Court emphasized the importance of our triparte system and
separation of powers, stressing that the system of checks and balances exists to
serve “two related purposes”: to protect the independence of each branch and to
protect the individual citizen. Id. at 2609. The bankruptcy courts, acting not as
adjuncts but exercising the core judicial power, undermine the independence of
the Judiciary where the Executive and Legislative Branches may confer judicial
power on courts that do not have the tenure and salary protection of Article 1ii,
Section 1. Id. (citing Murray’s Lessee v. Hoboken Land & Improvement Co.,
59 U.S. 272 (1856)).

The Court underiined the significance of guarding Article 111 powers:
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When a suit is made of “the stuff of the traditional actions at com-

mon law tried by the courts at Westminsterin 1789,” Northern Pipe-

line, 468 U.S., at 90 . .. (Rehnquist, J., concurring in judgment), and

1s brought within the bounds of federal jurisdiction, the responsibil-

ity for deciding that suit rests with Article III judges in Article II1

courts. The Constitution assigns that job—resolution of “the mun-

dane as well as the glamorous, matters of common law and statute

as well as constitutional law, issues of fact as well as 1ssues of law”

—to the Judiciary. Id., at 86-87, n.39 . . . (plurality opinion).
Id. at 2609. The Court concluded that “Congress, in one isclated respect,
exceeded [the Article 111} imitation in the Bankruptey Act of 1984. The Bank-
ruptey Court below lacked the constitutional authority to enter a final judgment
on a state law counterclaim that is not resolved in the process of ruling on a

creditor’s proof of claim.” Id. at 2620.

IV.
A.

In considering whether the bankruptcy court had constitutional authority
to enter final judgment on BPRE’s state common-law claims, we first ask-—in the
interest of constitutional avoidance®—whether the court had statutory authority.
The parties do not dispute that BPRE’s claims against RML were non-core pro-
ceedings, which usually require the bankruptey court to enter findings and con-
clusions for the district court to review. § 157(c)(1). But, with the consent of the
parties, the district court may refer a case to the bankruptey court “to hear and

determine and to enter appropriate orders and judgments.” § 157(c)(2).

® See Reichle v. Howards, 132 8. Ct. 2088, 2093 (2012) (referring to the “usual reluc-
tance to decide constitufional questions unnecessarily”™); Harris v. McRae, 448 U.8. 297,
306--07 (1980) (“[T}f a case may be decided on either statutory or constitutional grounds, this
Court . . . will inquire first into the statutory question.”): St. Joseph Abbey v. Castille, 712 F.5d
215, 220 (5th Cir. 2013) {invoking “constitutional avoidance”), cert. denied, 2013 U.8. LEXIS
7438 (U.S. Oct. 15, 2013).
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Assuming the parties consented, the bankruptey court’s entry of final judg-
ment was appropriate under the statute. Only BPRE maintains that it did not
consent; RML, although it never expressly consented, does not dispute that it
did.” BPRE expressly consented in its adversary complaint but contends that it
withdrew that consent and never reinstated if.

Whereas BPRE withdrew consent before final judgment—after which
many courts seem to agree is too late—there is no doubt that it chose to file the
claims in the bankruptcy court, expressly consented to the entry of a final judg-
ment there, and sought to revoke the consent only after it was denied a jury.
Considering the judicial concern with gamesmanship, we conclude that BPRE
consented to the bankruptey court’s authority: “[Tlhe consequences of a litigant
sandbagging the court--remaining silent about his objection and belatedly rais-
ing the error only if the case does not conclude in his favor—can be particularly
severe.” Stern, 131 S. Ct. at 2608 (internal quotations and alterations omitted).
With the parties’ consent, the bankruptey court was statutorily authorized under

§ 157(c)(2) to issue a final judgment.

B.
Turning to whether the bankruptey court had the constitutional authority
to enter final judgment, we are bound to apply Stern, which held that, regardless

of statutory authority, the bankruptey court did not have the constitutional

" Ample caselaw addresses what is required to demonstrate consent and whether it can
he implied through behavior or must be express. See, e.g., Abramowitz v. Palmer, 999 F.2d
1274, 1279-80 (8th Cir. 1293); In re G.S.F. Corp., 938 F.2d 1467, 147677 (1st Cir. 1991},
Mann v. Alexander Dawson Inc, (In re Mann), 907 F.2d 923, 926 (9th Cir. 1990}; Men's Sporis-
wear, Inc. v. Sasson Jeans, Inc, (In re Men’s Sportswear, Inc.), 834 ¥.2d 1134, 1137--38 (2d Cir.
1987); DuVoisin v. Foster (In re S. Indus. Banking Corp.), 809 F.2d 329, 331 (6th Cir. 1987);
Sheridan v. Michaels (In re Sheridan), 362 F.3d 96 (1st Cir. 2004). Some of these cases how-
ever, were decided before the promulgation of Federal Rule of Bankruptey Procedure 7008,
which includes an advisory note requiring express consent.

9
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authority to enter a final judgment on claims that are so deeply at the heart of
the federal judiciary’s Article 111 powers and are not necessary to the resolution
of the bankruptcey estate. “What is plain here 1s that this case involves the most
prototypical exercise of judicial power: the entry of a final, binding judgment by
a court with broad substantive jurisdiction, on a common law cause of action,
when the action neither derives from nor depends upon any agency regulatory
regime.” Stern, 131 S, Ct. at 2615.

Construing Stern, the Sixth Circuit convineingly reached a similar conclu-
sion involving non-core claims in Waldman v. Stone, 698 F.3d 910, 919 (6th Cir.
2012), cert. denied, 133 S. Ct. 1604 (2013): “[W]hen a debtor pleads an action
arising only under state-law, as in Northern Pipeline; or when the debtor pleads
an action that would augment the bankrupt estate, but not ‘necessarily be
resolved in the claims allowance process|,] [Siern,] 131 S.Ct. at 2618; then the
bankruptcy court is constitutionally prohibited from entering final judgment.”

Thus, in Stern the state-law basis of Vickie Lynn’s counterclaim was not
the dispositive factor; instead, the Court focused on whether the claim was cen-
tral to the bankruptcy process.® Importantly, the fact that the claim, if success-
ful, would “augment the bankruptcy estate,” Stern, 131 S. Ct. at 2618 (quoting
Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 56 (1989}), did not create a suffi-
clent nexus to the resolution of the bankruptey proceeding. “Vickie's claim . . .
is in no way derived from or dependent upon bankruptcy law; it is a state tort
action that exists without regard to any bankruptey proceeding.” Id. Thus,
“Congress may not bypass Article IIT simply because a proceeding may have

some bearing on a bankruptcey case; the guestion is whether the action at 1ssue

® By that logic, the same result would obtain if the claim, instead of being based in state
statutory or common law, were grounded in a right conferred by federal statute or the U.S.
Constitution independent of the federal bankruptey scheme., But we do not reach that ques-
tion here.

10
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stems from the bankruptey itself or would necessarily be resolved in the claims
allowance process.” Id.

To the same effect, in the wake of Stern, the Ninth Circuit, in Executive
Benefits Insurance Agency v. Arkison (In re Bellingham Insurance Agency, Inc.),
702 F.3d 553, 562 (9th Cir. 2012), cert. granted, 133 S. Ct. 2880 (2013), held that
“the Trustee’s fraudulent conveyance claims are not matters of ‘public right,’ and
ipso facto, cannot be decided outside the Article III courts.” Where the “legal
action need not necessarily have been resolved in the course of allowing or dis-
allowing the claims against the . . . estate . . .. the claim belonged in an Arti-
cle IlI court.” Id. at 564—65. Despite that stringent limitation on the bankruptey
court’s powers, however, the court opined that “by failing to object until the case
reached this court,” the appellant “consented to the adjudication of the . . . claim

by a bankruptey judge.” Id. at 556.

C.

Agreeing with the Sixth and Ninth Circuits that the bankruptcy court
lacked the constitutional authority to enter final judgment on BPRE’s state-law
claims, we must address whether BPRE’s consent to have its claims heard in
bankruptcy court cures the constitutional deficiency. We adopt the compelling
and thorough reasoning of Waldman, which held that parties cannot consent to
such circumvention of Article [II that impinges on the structural interests of the

Judicial Branch.® Waldman was the first post-Stern appellate decision to

? We are not limited by the dictum in McFarland v. Levh (In re Texas General Petrol-
eum Corp.), 52 F.8d 1330, 1337 (5th Cir. 1995}, which not only was pre-Stern but also offered
only a one-sentence reflection on the ability of an individual to waive his personal constitu-
tional right, which we do not reject. The holding was based on the statutory right to consent
to judgment in bankruptey court.

11
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address consent as it relates to the bankruptey court’s constitutional authority. '’
The Sixth Circuit persuasively rejected the notion that the constitutional issue
could be waived.

In Waldman, the court looked both to Stern and to Commodity Futures
Trading Comm’n v. Schor, 478 U.S. 833 (1986), concluding that this issue impli-
cates Article TIT's structural interests. Arficle LlI, Section 1 not only seeks to
preserve individual litigants’ right to an independent judiciary but also “serves
as an inseparable element of the constitutional system of checks and balances.”
Waldman, 698 ¥.3d at 917 (quoting Schor, 478 U.S. at 850). The court rejected
the theory that, because the bankruptey courts are part of the Judicial Branch,
there was no threat of encroachment but only a waivable personal right. Id.
at 917-18.

The Waldman court emphasized that the bankruptey court’s entry of final
judgment on these types of claims engaged Article [IT's structural interests: “The
issue here is not so much the aggrandizement of the Legislative or Executive
Branches, as it is the diminution of the Judicial one.” Id. at 918. “To the extent
that Congress can shift the judicial Power to judges without [the salary and ten-
ure] protections, the Judicial Branch is weaker and less independent than it is
supposed to be.” Id. {citing Schor, 478 U.S. at 850). “Waldman’s objection thus
implicates not only his personal rights, but also the structural principle

advanced by Article III. And that principle is not Waldman’s to waive.” Id.

' The instant case is similar to Waldman in all critical respects. There, Stone was the
debtor and brought the adversarial action in dispute, although Waldman challenged the
authority on appeal. Waldman, 698 F.3d at 915. In his filings in bankruptey court, Waldman
accepted that Stone’s claims were core claims. Id. at 917. Although BPRE stated that its
claims were non-core, the cases are similar, because BPRE expressly agreed (at least at first)
for the claims to be treated as cove claims with a final order. Waldman however, did not object
to the entry of final judgment, and thus he forfeited his argument, at least as to the statutory
authority. fd. BPRE, on the other hand, raised the point before judgment, even if it had initi-
ally consented to issuance of a final order. ‘

12
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We acknowledge that the Ninth Circuit’s opinion in Execuiive Benefits is
in conflict on the issue of consent. We do not dispute that parties may waive
constitutional rights, Schor, 478 U.S. at 848-49, but Executive Benefits disre-
gards the critical structural interests underlying Article III. It does so by rea-
soning that Stern allowed waiver—that 1s, that Pierjce Marshall waived the jur-
isdictional argument by filing his defamation claim in the bankruptey court and
never contesting that court’s authority over the claim. That line of reasoning in
Executive Benefits misses the mark, however, because Stern determined only
that Pierce had waived the issue of stafufory authority, see Stern, 131 S. Ct. at
2608, and did not reach the constitutional issue as.to waiver.

Although Schor observed that previous decisions had “intimated” that
Article ITI, Section 11s “primarily” concerned with individual litigants, the Court
has also acknowledged Article IIT's structural interests, especially in this precise
context. See id. at 2609. “In establishing the system of divided power in the
Constitution, the Framers considered it essential that the judiciary remain truly
distinet from both the legislature and the executive.” Id. at 2608 (quoting The
Federalist No. 78, p. 466 C. Rossiter ed. 1961) (A. Hamilton)); see also
N. Pipeline, 4568 1J.S. at 57-61.

In Schor the Court instructed that in determining whether Article 1T’s
structural interests are implicated, we consider several non-dispositive factors,
including

the extent to which the ‘essential attributes of judicial power’ are
reserved to Article 111 courts, and, conversely, the extent to which
the non-Article III forum exercises the range of jurisdiction and
powers normally vested only in Article TII courts, the origins and
importance of the right to be adjudicated, and the concerns that
drove Congress to depart from the requirements of Article IIl.

Schor, 478 U.5. at 851. Allowing bankruptey courts to enter final judgments on

state-law claims that are not necessary to address the bankruptey issues confers

13
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the “essential attributes of judicial power” on non-Article I1I courts. Nor does
§ 157(c) affect the authority of the bankruptcy court to decide those claims cru-
cial to bankruptcy cases. In addition, no one disputes here the bankruptcy
court’s ability to continue to issue findings of fact and conclusions of law on
related issues. The decision “does not change all that much.” Stern, 131 S. Ct.
at 2620,

Where a structural interest is triggered, “the parties cannot by consent
cure the constitutional difficulty for the same reason that the parties by consent
cannot confer on federal courts subject-matter jurisdiction beyond the limitations
imposed by Article 111, § 2.7 Schor, 478 U.S. at 851, “When these Article Il lim-
itations are atissue, notions of consent and waiver cannot be dispositive because
the limitations serve istitutional interests that the parties cannot be expected

to protect.” Id.'!

V.
Based therefore on our adoption of the compelling reasoning in Waldman,
we are comfortable in concluding that the bankruptey court was without consti-

tutional authority to enter a final, appealable judgment on BPRE's claims. Gur

" Nothing here is not in conflict with Technical Automation Services Corp. v. Liberty
Surplus Insurance Corp., 673 ¥.3d 399 (5th Cir. 2012), which addressed whether Stern affects
the authority of magistrate judges, under Article 111, to enter final judgments where consent
is given under 28 U.S.C. § 636{c). This court relied on Purvear v. Ede’s Ltd., 731 F.2d 1153,
11564 (5th Cir. 1984) (which in turn had relied on Pacemaker Diagnostic Clinic of America, Ine.
v. Instromedix, Inc., 725 F.2d 537 (9th Cir. 1984) (en banc)), which held that the Magistrates
Act 15 “saved from any constitutional infirmity by its requirement that all parties consent to
such transfer and by the power of the district court to vacate the reference to the magistrate
on its own motion.” Technical Automation, 673 F.3d at 405, In Technical Automation, we
determined that Stern did not uneguivocally overrule Puryear or the authorities cited therein,
id. (citing Martin v. Medtronic, Inc., 254 F.3d 573, 577 (5th Cir. 2001)), and that although
there are similarities between the magistrate-judge and bankruptcy statutory schemes, they
are distinct, and Stern’s was a narrow holding not affecting magistrate judges, id. at 407. The
court acknowledged that “this constitutional question may be seen in a different light post
Stern.” Id.

14
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confidence in that decision is significantly bolstered by a decision of this court
1ssued after we heard oral argument.

In Frazin v. Havnes & Boone, L.L.P. (In re Frazin), 732 F.3d 313 (5th Cir.
2013), we held that, under Stern, the bankruptey court lacked constitutional
authority to enter final judgment on certain state-law counterclaims by the
debtor, despite that the debtor had impliedly consented to the bankruptey court’s
jurisdiction. We reasoned that Stern’s jurisdictional limitation on bankruptcy
courts applied there because “Stern clearly grounded its reasoning in principles
that are broad in scope.” Id. at 319."

Frazin filed a Chapter 13 bankruptey petition, then sued in state court
asserting unrelated common-iaw theories and obtained the bankruptey court’s
permission to hire a law firm to prosecute that claim. Frazin was discharged
from bankruptcy, but the proceeding was held open because, under the Chap-
ter 13 plan, part of the potential recovery from the state-court suit would be used
to help satisfy unsecured claims. Frazin won a large jury award, and the bank-
ruptey court gave him permigsion to hire a different firm for the appeal, with its
fees to be paid on application to the bankruptey court; the court ordered that any
proceeds from the suit would be held in trust by the appellate firm pending the
court’s direction as to using those sums to satisfy remaining bankruptcy claims.

Frazin won a partial victory on appeal, and the two law firms applied for
fees. Inresponse, Frazin filed state-law counterclaims against the firms as core
proceedings in the bankruptey court for, inter alia, violations of the Texas Decep-
tive Trade Practices Act (“D'TPA”). The bankruptcy court entered a final judg-
ment that denied that claim and awarded fees, and Frazin appealed to the dis-

trict court, which affirmed.

2 Each side was permitted to file two letter briefs addressing the applicability of Frazin
to this proceeding. So although it was not discussed at oral argument, the relevance of Frazin
has been subjected to adversarial testing.
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On appeal to this court, Frazin maintained that under Stern, the bank-
ruptey court lacked authority to enter final judgment on his counterclaim. This
court agreed. Though recognizing that Stern dealt with different facts and a dif-
ferent statutory section and that the Stern “Court stated that its decision was
‘nérrow,’” id. at 318 (quoting Stern, 131 8. Ct. at 2620), the Frazin panel con-
cluded that Stern’s “reasoning was sweeping,” id. at 318-19:

In explaining its holding, the Court discussed the importance of
Articie Il in maintaining separation of powers among the branches
of government, safeguarding the independence of the judicial
branch, and protecting litigants. The Court stated that “[wlhen a
suit 18 made of the stuff of the traditional actions at common law
tried by the courts at Westminster in 1789, and is brought within
the bounds of federal jurisdiction, the responsibility for deciding
that suit rests with Article III judges in Article IIT courts. The
Court concluded with a holding that was notable for its repetition
throughout the opinion: bankruptcey courts “lack{ | the constitutional
authority to enter a final judgment on a state law counterclaim that
is not resolved in the process of ruling on a creditor’s proof of claim.

Id. at 319 {citations omitted). |
Comparing the proceedings in Stern to those in Frazin, the Frazin panel

reasoned that

[t]he court’s concern for separation of powers and the independence
of the judiciary 1s equally as sharp with respect to the state-law
counterclaims brought by Frazin as it was with the counterclaim
brought by Vickie in Stern. Based on the reasoning in the opinion,
we see no basis for treating Frazin’s state-law counterclaims . . . any
differently than the Court treated Vickie’s counterciaim.”

Id. {footnote omitted). The court rejected the contention that Frazin consented
to the bankruptcy court’s jurisdiction and waived objection by filing his claims

there, observing that when

“separation of powers 1s implicated in a given case, the parties can-
not by consent cure the constitutional difficulty . . .. When these
Article III limitations are at issue, notions of consent and waiver
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cannot be dispositive because the limitations serve institutional

interests that the parties cannot be expected to protect.”

Id. at 320 n.3 (quoting Schor, 478 U.S. at 850-51) (brackets in Frazin). “Thus,
structural concerns cannot be ameliorated by Frazin's consent or waiver.” Id.

To determine whether the DTPA claim could be finally ruled upon by the
bankruptey court, Frazin employed “the test from Stern to determine whether
any of these counterclaims would necessarily have been resolved in the claims-
allowance process.” Id. at 320 (footnote omitted). The court answered that
question in the negative “[blecause it was not necessary to decide the DTPA
claim to rule on the Attorneys’ fee applications,” id. at 823, such fee applications
being matters that were properly before the bankruptey court for final judgment
under Stern.

In contending that Stern and Frazin have no applicability to the instant
matter, appellees’ counsel correctly notes that both Stern and Frazin involved
core proceedings, but we are faced with a non-core proceeding. The reasoning
of Stern and Frazin, however, apply equally here. The similarities between a
state-law counterclaim and a state law claim—both brought in the bankruptcy
court—are striking. In both, the debtor brings claims seeking to enlarge the
bankruptey estate. Under Stern’s “reasoning in principles that are broad in
scope,” Frazin, id. at 319, if, as BPRE points out in its supplemental letter brief,
a bankruptey court “lacked the constitutional authority [for] a state law counter-
claim that is not resolved in the process of ruling on a creditor’s proof of claim,”
Stern, 131 S. Ct. at 2620, it also would not have constitutional authority over a
state-law claim merely because it was not a counterclaim. Under Stern’s “rea-
soning [that] was sweeping,” Frazin, 732 ¥.3d at 318-19, the core/non-core con-
tention urges a distinction without a difference for purposes of Article 111

With regard to consent in light of Frazin, the appellees, in their supple-
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mental letter brief, maintain that the scheme for non-core claims in § 157(c) is
meaningfully different from the scheme for core claims in §157(b) because, as the
appellees urge,

[u]nlike the exclusive jurisdiction provided to the bankruptey courts

in [§] 157(b) at issue in Stern and Frazin, however, [§] 157(c)

reserves jurisdiction for final judgments for “related claims” to the

Article 111 district courts, with further authority for the district

courts to refer certain matters to the bankruptey courts with the

consent of the parties. ... [TThe authority to retain or refer matters

under [§] 157(c) remains with the district courts.
That argument fails. Although the district court does have the authority to
retain, the bankruptey court lacks constitutional authority to enter a final judg-
ment if the district court does not retain and the reference is not withdrawn.
And once entered, a purported judgment of the bankruptey court—"the entry of
a final, binding judgment by a couri with broad substantive jurisdiction,” Stern,
131 S. Ct. at 2615—would be entitled to the usual deference (for example, the
clearly-erroneous standard for factual findings) owed to such an act that is final,
“subject to review only if a party chooses to appeal,” id. at 2619, to a higher, Arti-
cle T tribunal.

In Stern, id. at 2620, the Court noted the efficacy of having bankruptcy
courts submit proposed findings and conclusions but admonished that “such
judges should not be in the business of entering final judgments in the first
place,” id. at 2619. The Court agreed with Pierce Marshall's argument that, as
to such proceedings that only seek to augment the bankruptey estate, “it must

be the district court that finally decides them.” Id. at 2620 (internal quotation

omitted, bracket in original).

VL

In sum, although the strict holding of Stern limits bankruptey-court
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authority “in one isolated respect” and “the question presented [was} a narrow
one, id., its “sweeping” reasoning, Frazin, 732 F.3d at 319, 1s broad and logically
must be applied to BPRE’s claims here. Accordingly, we VACATE the judgment
of the district court and REMAND to that court for further appropriate proceed-
ings. Because no party disputes that BPRE’s claims are not core proceedings,
the bankruptey court has the authority conferred by § 157(c)(1) to issue proposed
findings of fact and conclusions of law as to BPRE’s state-law claims that are
related to the bankruptey estate in the event the district court elects to refer the
matter to the bankruptey court for that limited purpose. See Waldman, 698 F.3d
at 922. We impose no limitations on what actions the district court may take on

remand that are consistent with this opinion.
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