FEDERAL FORESTS: THE BASICS OF NEPA AND THE ESA
NEPA  

National Environmental Policy Act of 1969, 42 USC §4321 et seq. 

Purpose: “To declare a national policy which will encourage productive and enjoyable harmony between man and his environment; to promote efforts which will prevent or eliminate damage to the environment and biosphere and stimulate the health and welfare of man; to enrich the understanding of the ecological systems and natural resources important to the Nation; and to establish a Council on Environmental Quality.”  

(42 USC §4321-Congressional declaration of purpose)
How it is implemented:  NEPA provides procedural requirements for all federal agencies to prepare environmental assessments (EAs) and environmental impact statements (EISs) that set forth the environmental effects of the proposed federal action.  It weighs environmental factors during the decision making process.  In short, for all federal agency actions, the agency must have an EIS or a record to support its decision as to why it did not prepare and EIS.  The record to support an agency’s decision to not prepare an EIS typically is the EA and a “finding of no significant impact” (FONSI).  As long as the federal agency complies with the NEPA requirements, it can choose any course of action under the statutes that authorize the action.  

Examples of “federal actions”:  Building interstate highways (and improvements to state highways when federal pass through funds are used) and granting federal environmental permits (such as air and water permits, although Oregon has been delegated authority to implement several federal permitting programs, rendering those permits “State” and not “federal” actions). The federal action of delegating authority to State agencies is subject to NEPA requirements, but not the subsequent issuance of State permits, unless there is a federal connection.
Judicial Review:  When an EIS has been prepared, the adequacy of the EIS is subject to judicial review.  When an EIS has not been prepared, that decision is reviewed, including the threshold issue of whether the impacts of the proposed federal action were significant enough so that an EIS should have been prepared.  Note that no criminal or civil sanctions are provided for in the NEPA statute--remedies include injunctive and declaratory relief. 
ESA

Endangered Species Act of 1973, 16 USC §1531 et seq.

Purpose: “[T]o provide a means whereby the ecosystems upon which endangered species and threatened species depend may be conserved, to provide a program for the conservation of such endangered species and threatened species, and to take such steps as may be appropriate to achieve the purposes of [particular treaties and conventions listed in the Act].”  16 USC §1531(b).

NOTE:  The Oregon ESA is applicable to State lands. ORS 496.171 et seq.
How it is implemented:  The National Marine Fisheries Service and U.S. Fish and Wildlife Service (the “listing agencies”) ascertain which species to list as “threatened” or “endangered.”  Under §4 of the ESA, criteria that the agencies must consider include habitat conditions; overutilization for commercial, recreational, scientific or educational purposes; disease or predation; the inadequacy of existing regulatory mechanisms; or other natural or manmade factors affecting the species’ continued existence.   

The ESA requires the Secretaries of the Interior and Commerce to designate “to the maximum extent prudent and determinable” the critical habitat of threatened or endangered species. 16 USC §1533(a)(3)(A).   “Critical habitat” means (1) at the time of listing, specific areas within the species’ geographical area where physical or biological features that are essential to the conservation of the species exist and may require special management considerations; and (2) specific areas outside of the geographical area if those are determined to be essential for the species’ conservation. 16 USC §1532(5)(A). 
The Trigger:  Section 7 of the ESA ensures that federal agencies do not take actions that are likely to jeopardize the continued existence of a listed species.   (Note that actions include granting federal permits to private entities).  Under §7, all federal agencies have a duty to use their authorities in furtherance of the purposes of the ESA by carrying out programs for the conservation of endangered species and threatened species.  16 USC §1536(a)(1).  The determination that a federal action (or one authorized, funded or carried out by an agency) is not likely to jeopardize the continued existence of any endangered or threatened species or result in the destruction or adverse modification of critical habitat is called a Section 7 consultation.
The Teeth:  Section 9 of the ESA contains the protections afforded to endangered species by the ESA and the penalties for violating those protections.  Under § 9, it is unlawful to :

A)  Import any such species into, or export any such species from, the United States;

B)  Take any such species within the United State or the territorial seas of the United States;

C) Take any such species upon the high seas;

D) Possess, sell, deliver, carry, transport, or ship…any such species taken in violation of B and C;

E) Deliver, receive, carry, transport or ship in interstate or foreign commerce…any such species;

F) Sell or offer for sale in interstate or foreign commerce any such species; or

G) Violate any regulation pertaining to such species or to any threatened species of fish or wildlife listed…

“Take” means “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.” 16 USC §1532(19).  “Harm” includes “significant habitat modification or degradation where it actually kills or injures wildlife by significantly impairing essential behavioral patterns, including breeding, feeding or sheltering.” 50 CFR §17.3

[NOTE: Section 4(d) authorizes the Secretaries to extend the §9 prohibitions to threatened species if it is “necessary and advisable to provide for the conservation of such species.” 16 USC 1533(d).]
The Escape Hatch:  Section 10 of the ESA allows private landowners to “take” a threatened or endangered species if it is “incidental to, and not the purpose of, the carrying out of an otherwise lawful activity.” 16 USC §1539(a)(1)(B).  To obtain an Incidental Take Permit, the applicant submits a Habitat Conservation Plan that sets out the likely impacts resulting from the take, how the applicant will minimize and mitigate takings, alternatives to the taking and why they are not being used, and any other measures that the Secretary of the  may require. 16 USC §1539(a)(2)(A)(i)-(iv). 
The Watchdog:  Any person may bring a citizen suit to enforce the provisions of the ESA.  16 USC §1540(g)(1).  Remedies include injunctive relief against any private individual or government body from violating the ESA, compelling the Secretaries to apply §4(d) or §9 prohibitions  regarding a take, and against the Secretaries for failing to perform any nondiscretionary act or duty under §4.  
Penalties for “knowing” violations of §9 include civil penalties, criminal penalties and up to one year of imprisonment.  16 USC §1540(a)(1) and (b)(1). 

