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IN THE MUNICiPAL COURT OF PHILADELPHIA
? THE FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CRIMINAL TRIAL DIVISION

EALTH OF PENNSYLVANIA

Vs. i M.C. -51-CR-18485-2011
*ARKER

ORDER
W, this 21st day of November 2011, the

th, as the moving party, having failed to meet

‘ of'producing evidence sufficient to establish

Jdice or unfairness such that this Court must
disqualify itself, it is ORDERED that the

th’s motion for recusal is herxeby Denied.

BY THE COURT,

(psbedtirb—

Judge
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IN THE MUNICIPAL COURT OF PHILADELPHIA
'R THE FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CRIMINAL TRIAL DIVISION
VEALTH OF PENNSYLVANIA  :
V8. : M.C. -51-CR-18485-2011
PARKER - .

QPINICON

Court heard the pre-trial Motion to Suppress on
20, 2011 and held it under advisement until

., 2011. On November 1, 201l,vthe Court granted

1 to Supﬁress based on its Findings and Facts and

18 of Law. On November 14, the Commonwealth of

1ia filed a Motion to Reconsider and New Matter

ilested this Court to recuse itself. On November

the Motion to Reconsider was denied without

a decision on the Motion for Recusal. This Court
;ses the Commonwealth’s Motion for Recusal.

ssue befofe this Court is whether without a

" bias, prejudice or unfairness this Court should
:elf solely because the Court and the Defendant
.cebook friendship” and becauge that “Facebook

* has been reported in the press.

!
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It 3 well settled law in the Commonwealth of
Pennsyl 1ia that the decision denying or granting a motion
£0o recu will not be disturbed absent an abuse of

discret 1. Commonwealth v. Boyle, 498 Pa. 486,v447 A.2d

250 (1¢ . Courts uniformly recognize the prasumed

imparti .ty of the judge. In re Oxman, 496 Pa. 534, 437

A.2d 11 (198)), cert. denied, 456 U.S. 975 (1982). A
judge sl 1ld récuse himself or herself whenever he or she
has any »ubt as to his or her ability to preside
imparti: .y in a criminal case or whenever he or she
believe: 'er imﬁartiality can reasonably be questioned.

Commonw: th v. Boyle, 498 Pa. 486, 447 A.2d 250 (1982). A

number : federal courts have concluded that the duty of a
judge t: :it where disqualification is not required is as

strong ' the duty to recuse oneself where disgualification

is appr: -late. Laird v. Tatum, 409 U.S. 824, 93 5. Ct.7,
34 L. E: 2d 50 (1972).

| Th: 'smmonwealth, as the moving party, bears the
burden : producing sufficient evidence to establish bias,

prejudii or unfairness such that a trial judge must recuse

or disqr .ify him or herself. Commonwealth v. Berrigan, 509

Pa. 118 01 A.2d 226 (1985) Commonwealth v. Council, 491

- Pa. 434 21 A.2d 623 (1980) Commonwealth v. Martin, 307

Pa. Supt 118, 452 A.2d 1066 (1982).
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At  aragraph 19 of its Motion to Reconsider and New
Matter, 1e Commonwealth states that‘“[r]eports of [my]
‘social :working connection have been widely disseminated
in the . 1iia.” In point of fact the article that “broke”
the Fac¢. 0k story was well written, balanced and
informa re raising a legitimate issue confronting the
Courts. & Philadelphia Inquirer article, published on
Saturda' November 5, 2011, quoted Lynn A. Marks, Executive

'Directoi £ Pennsylvanians for Modern Courts describing
judges 1+ of soclal media as a “cutting edge issue” and
further commending that “Judges should terminate social
media ¢! Haign sites after elections.” The article goes on
to ment: . that QSuperior Court Judge Anne Lazarus is
heading committee appointed by the state Supréme Court to
review | - code of conduct, including the use of social
media s: s.'” (See Court Exhibit A)

Ha: g reviewed the submittal of the Commonwealth, the
most cor Lling document that the Commenwealth presents in
support its Motion for Recusal is set forth at Exhibit
E, It i: n October 21, 2011, article entitled, “Cumberland
County trict Justice Thomas Placey recuses himself from
"Even whe a judge is under investigation by the Judicial Conduct Board
itself tt. wre fact that a judge ig being investigated is not a basis
for recus Commonwealth v. Shaw, 393 Pa. Supexr. 341, 580 A.2d 1379
(1880), ¢ wnwealth v. Weeks, 381 Pa. Super. 411, 554 A.2d 68 (1989),
Commonwet

. v. Hewett, 380 Pa. Super. 334, 551 A.2d 1080 (1988)).
-
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Facebook flap.” Notwithstanding the headline to
ary, & thorough review of the facts set forth in
le is instructive:

dge Placey (like many Judges and.District

torneys) had (and continues to have per the
ticle) a Facebook account;

became public that Judge Placey and Barry Horn, a
fendant in his courtroom for which Judge Placey

d continued a heafing, were “Facebook friends”;
dge Placey immediately “unfriended” Horn from his
cebook page after he realized that Horn was a
fendant in a case before him;
gpite online postingS'suggesting Judge Placey
uld be biased in favor of the defendant Horn,

ich occurred after the Facebook issue became
mlic, Judge Placey said nothing publicly (pursuant
the Judicial Canons).

ﬂge‘Placey did not comment on why he agreed to

fendant Horn’s recusal request; however, it must

noted that Judge Placey had had the defendant

" vn before him approximately thirty (30) days

fore for a road rage casgse(for which he held him

:r for trial) and the defendant was now back

B8/14
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:fore him for yet another serious charge this time

wolving a standoff with police.

that this article, which the Commonwealth

in support of its Motion as Exhibit E, clearly

s this Court’s position that an allegation of
friendship” without additional evidence is not

. for a Judge to recuse him or herself, Not

ior Judge Placey, or indicating in any way how I

: in the future on any gimilar recusal matter, but
the facts as submitted by the Commonwealth’é own
. support of its Motion for Recusal; no, I am not
by the outcome. I would submit that on these

/e FPlacey, and many other judges, could easily
propriate to grant a defense request fbr a

ven the level and nature of the prior charges and
period between the cases. Most importantly, Judge
ld have recused himself at his discretion with or
@ publicity over his Facebook account‘.2 Finally

this case as suppoxt for its position clearly

he Commonwealth’s utter lack of understanding of

2District
this case
subgeguen
article, |

defiendant

“torney Seth Williams recused himself and his office from

cause he gonsiders the defendant to bhe a friend. It was
reported in the previously cited Philadelphia Inguixer
lished on Saturday, Nowember 5, 2011, that he and the
re also “Facebook friends.”

89/14
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standard that the Commonwealth seeks fo have this
ot relies upon Judges making decisions.on recusal
=ly upqn public opinion and the media rather than
' evidehce and the law which flies in the face of .
1istory and traditions of Pennsylvania Courts as

in Canon 3, Section A(l) of the Code of Judicial

vhere it clearly states:
“Judges should be faithful to the law and
maintain professional competence in it. They
should be unswayed by partisan interests,
public clamor or fear of ecriticism.”

. stands on the record presented below and set

incorporated by reference in Commonwealth

v and B.

ionally, it is absurd to imagine the unintended
&35 of adopting the Commonwealth’s position on
here the sole test for recusal is ultimately
friendship.” A real life case in point is

ia District Attorney Seth Williams’ Facebook

is personal one and not his Fan account) which
today approximately 4,998 “friends” inéiuding
the sole test for recusal was merely “Facebook
” none of them could be prosecuted presently by
aelphia District Attorney’s Office. Eurther, it

that if anyone already has been convicted by

6
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that ofl ©e who was unknowingly a “Facebook friend” at the

time of teir conviction that person could be subject to

getting "neir conviction overturned. Similarly, Judges liké

myself Jld now have to be rscused f;om hearing any case

involvi any one of the 1,316 people on my Facebook

Account ; however many they mdy have. So where does it
 end?

Whi 1if we happened to belong to the same mega church .
and we : -ended different services and it was discovered
after £t} Motion to Suppress? I submit that this is not =2
new iss, The underlying issues are the same as they have
been fr: the beginning of our courts. We just have to use
our criﬂ al thinking skills and common sense instead of
getting ng up in ﬁhe technology. How well do you know the
‘person? you interact with them often? Do you consider
them a @ end? I submit that the Facebook friend issue
alone ix ot sufficient to warrant recusal. Consequently,
this Cou finds that the Commonwealth, as the moving
party, h  failed té meet its burden of producing evidence
suffici& to éstablish bias, prejudice or unfairness such
that thi :oﬁrt must recuse or disqualify itself.



11/21/20811 ©1:43 2156837252 HON CHARLES HAYDEN PAGE 12/14

EXHIBIT A



11/21/2011  @1:43

philly*

anything 8 eve:

Pustod: Sat, Nov. 5

Facebook fr

By Miriam Hill and
Inquirer Staff Writ.

I¢ thera atty room for
and a defendant?

That question arises
case against State R
the jurige aiso happen

Orn Tuesday, Municips
dismissed the evidenc
30 amest. That eviden
that measured her blo:

Hayden suppressed a1
trial, saying he doubte:
arresting officers,

Parker, a forrner aide t:
Tasco, is a well-known
to the House in a sped
represents the 200th Di
Alry, Chestnut Hill, Rax|

To avoid a conflict of int
fumed the case overto

On Thursday, Nils Fred(
~ of the Facebook friends!

It's hard {0 know what th

Hayden did not return &
retum messages,

On the social media site.
or politically connected |°

Lynn A. Marks, executiv
social media was a "cutl

it makes sanse for judge:

"But it also can tave frou
aven if they're not prohibi

http://www.printthis.c

' 2156837252

HON CHARLES HAYDEN

Vi Juuge, punueian an 1ssue i drunken driving case

-om

hing philly

!, 3100 AM

ert Moran

“id-ship between a judge

B recent drunken driving
herelie L. Parker in which
"3 be her Facabook friend.

urt Judge Charles Hayden

reented from Parker's Apii}

nluded a Breathalyzer test
“'wohol level at 0.16,

“lence for Parker's nonjury
testimony of the fwo

¥ Councitwoman Marian B,
ielan who was first elected
“»ction in 2008, She

t, which includes Mount
ugh, and Andorra,

GE PRINTTHIS

TP W TR A ViR

¥ ! Ched Hapiten

State Rep, Cherelle L, Parker is "friend” to Judge Charles
Hayden.

1dship of judge, politician an issue in drunken driving cése

S m— -
. Cherelle L Parker - Friends

READER FEEDBACK
Post a commoent

ALSO ON PHILLY.COM

Facebook friendship of judge,
politician an issue

d

4, District Attorney Seth Williams, who is friends with Parker (on Facebook and off).
Ttate Attormey General's Office, .

2n, & spokesman for the attomey general, would not say whether the office was aware
e did say the office “is reviewing all options regarding possible appeal.”

‘wehook friendship between Parker and Hayden amounts to.

- neking comment. Parker i-eferrad questions to her lawyer, Joseph Kelly, who did not

ker has more than 4,500 friends and H
1elphians, and including joumalists.

ictor of Pennsylvanians for Modem Counts, a nonpattisan nonprofit, said judges use of

- tge issue,”

1se sites such as Facebook for campaigns, Marks said, for the free exposure.

| consequences,” she said. "When they becomne a judge, there are certain things -
1y law « that they shouldn't probably do."

.znbih'ty.com/pt/épt?expire=&titlc=Facebook+friendshi.p+of-kiudge... 11/5/2011

aydaen maore than 1,300, many of themn politicians
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terminate social media campaign sites after elections, she said.

me Lazarus is heading a committae appointed by the state Supreme Court to review the
including the use of social media sites.

' & review of drunken driving convictions of cases between September 2009 and November

wthalyzer cafibrations discovered by the Philadeiphia Police Depariment,
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