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CULTIVATING MINDFULNESS

[bookmark: _GoBack]To best serve as a mediator/facilitator/legal counselor with someone who has been through a seriously emotional or physical trauma, you must be personally peaceful and centered to be an effective listener and a creative problem solver. An important part of serving as an effective lawyer is physical and spiritual self-care. Before interacting with an emotional party, one should consider centering oneself by taking time to sit in silence, perhaps meditating, praying or practicing mindfulness. Only then can you peacefully enter into what will be a difficult conversation.

	Professor Leonard Riskin’s article is the seminal work on mindfulness. See Leonard L. Riskin, The Contemplative Lawyer: On the Potential Contributions of Mindfulness Meditation to Law Students, Lawyers and their Clients, 7 HARV. NEGOT. L. REV. 1 (2002) 

	Leonard L. Riskin, Mindfulness: Foundational Training for Dispute Resolution, 54 J. LEGAL EDUC. 79, (2004).


FACILITATING FACE-TO-FACE MEETINGS	  (AS A MEDIATOR)

	When you are working with victims and survivors of violence or severe emotional harm, it is critical that you spend time with the parties to properly prepare them before any face-to-face meeting or mediation. The primary objective is to avoid revictimizing anyone during the process. You also must strive to create a process that creates a safe environment for the difficult conversation.

	1) Process Design
It is critical that the mediator has honest discussions with the participants about expectations, guidelines, participation by support people, and areas of concern.

Face-to-face meetings between victim/survivors and offenders are psychologically and emotionally intimidating.  An effective mediator understands the principles and underlying philosophy and processes for creating that safe space.  There are many resources on what a mediator must understand, look for, and address when designing a face-to-face meeting. 

	See Mark S. Umbreit, The Handbook of Victim Offender Mediation, Jossey-Bass, 2001. 

	2) Assessing and Preparing the Victim/Survivor
The first step is assessing whether the situation is appropriate for a meeting or mediation.  A victim/witness advocate, community leader or the victim/survivor may seek out the mediator to take on the case.  After gathering background information on the nature of the event, the mediator usually meets with the victim/survivor first.  At the initial meeting the mediator should listen carefully as the victim/survivor describes his or her life, what happened during the event(s) and how the harm has impact the victim/survivor.  The mediator should practice deep listening to absorb not only the words but also the emotions behind the story.  

See, Eleanor Rosch, Professor of Psychology, Univ. of Cal., Berkley, Address at The American Psychological Association: What Buddhist Meditation Has to Tell The Psychologist About the Mind (Aug. 23, 2002), available at http://www.cpsphd.edu/dp_rosch%20meditation-mind.htm.

	At the initial and subsequent meetings, the mediator should have the victim/survivor outline his or her objectives for the meeting with the offender.  Though it is certainly appropriate for the victim to be angry, the mediator must be aware of a victim’s desire to harm or effectuate vengeance on the perpetrator. Those objectives are not appropriate for a face-to-face meeting.  The mediator should assess the need for a meeting, the participant’s stability, trigger topics or other risks that may undermine the primary objectives of the meeting, the strength of the victim/survivor’s support network and the likelihood of their involvement.   

	If a victim/survivor appears to be appropriate to go forward, it is important that the mediator inform the person that the mediator maintains control of the preparation process at all times and is the final decision maker as to whether (and when)  the process should go forward to a face-to-face meeting or end. 

	The mediator should make a similar assessment of the other party or parties involved.

	3) Educating the Victim/Survivor’s Support Network
Support network members can have a significant impact on the psychological or emotional state of the victim/survivor whether they are present at the face-to-face meeting or not.  If support people (family members, therapists, friends, etc.) are going to be involved, the mediator should make early contact with those people in order to educate them about the purpose of the process, the risks and benefits, and to help them understand the importance of their supporting role.  These contacts will help facilitate the development of a good process. It is critical to stay attuned to the psychological needs of the parties and refer them for therapy to a professional.


4) Offender Accountability
Usually, in face-to-face meetings, the offender should acknowledge some responsibility for his or her part in causing the harm.  Without offender accountability, the risk of revictimization increases substantially.  It is often harmful to have a face-to-face meeting between the victim and the offender on these issues.  If the case is for civil damages, the mediator will have to play the role of the empathetic neutral who deeply listens and acknowledges the harm and the pain that has been caused, remaining neutral in terms of any outcomes. 

	5) Preparing Participants
	In crimes or incidents involving severe violence, a mediator must allow enough to adequately prepare the participants and allow them enough time for reflection before the meeting.  Deep and thoughtful reflection will help the face-to-face meeting be the best that it can be.  It is helpful for the participants to write questions for the other person before the meeting.  The face-to-face meeting will not be limited to those question but they serve as a roadmap for the conversation.  The questions can be shared with the other participant through the mediator.  The mediator should listen to the answers to the questions and even coach the responder how he or she can most effectively answer the question without needlessly causing harm.

	6) The Mediator’s Role in the Face-to-Face Meeting
During the actual conference, the mediator’s role is usually to open up the session, help people relax and get them going. In most circumstances, and unlike in traditional mediations, the mediator often becomes only an observer to a very intense dialogue. 

	During the face-to-face meeting, the mediator’s role is to assist the parties if they need it, meet with them in caucus if requested, insure that the process remains respectful, and help remind the parties of topic or question they wanted to cover and have forgotten.

	7) Closing the Face-to-Face Meeting
In the restorative justice field, and especially in cases of severe violence, there is usually no agreement at the end of a face-to-face meeting.  The mediator will often then make some type of closing statement and asking the parties if there is anything else they need to discuss.

	If the mediated case involves civil damages, the participants can discuss money (or other interests) following the completion of the emotional dialogue of sharing.  Whether the case is medical malpractice, a horrific accident, or intentional act, the principles are the same, although the process needs to be adapted for the parties and the issues.  Participants have a desire to be heard, understood, have harm and culpability acknowledged before trying to resolve financial issues.


