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The Proactive Approach to Title 1X Retaliation Claims

itie 1X o the Education
Il Amendments ot 1972 provides:
! “Mo peison in the U'nited States

sha'l, on the basis of sex, he exciuded
itoin participation in. be denied
the benetits of, or be subjected to
aiscrimination under any education
program or activity receiving Federal
rinancial assistance.” To enforce Title
iX. the Unitea Siates Department of
Ecucation malntains an Oftice ior
Civii Rights OCR], with 12 enforce-
ment otiices throughout the countiy
anc a headquarters in Washington,
D.C. Title IX covers approximately
16.200 local school distrizts; 3,200
colieges and universiiies; and 5,000
for-orotit schools as weil as libiaries
ana museLms.

Like other antidiscrimination {aws,
Title IX also prehibits retaliation.
Recinients oi Title (X iunas "may not
retaliate azainst any person because
he or she onposed an uniawiui ecu-
cational practice or policy, or made
charges, testiiied or participated in
any complaint action under Title IX, "
But-hile the basic idea orretafiation
is simple—con't punish individuals
for complaining or or opposing dis-
ciimination—in educationai contexts,
retaliaton behavior and routine aca-
den:ic evaluation onten logk ihe same.

To make out a prima racie case
of 1ztafiation, a piaintif must show
that 'ai he or she was engaged in
protectec aciivity, (b he or she suf-
feled an acherse action, and ic; there
was a causal iink bet:veen the o, In
the empicvient context, retaflation
irnvolues an empiovee who sufiers an
adverse action, such as demotion or
termination, bv a supervisor. In edu-
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cational coniexts. retaliation might
also involve two taculty members, a
teacher and a student, cr even two
studenis. And the ~adverse action”
might come in a much “sotter” form,
1or example, in negative academic
or scholarly evajuation, perceived
neglect, or an uneven distribution of
deparimentai resources.

This ariicie takes a close ook atTitle
IX retaliation claims and overs guid-
ance on how educationa! institutions
can protectfacuity. students, and stait.

Emeldi v. University of Oregon

Emeldi v. Universin-of Qregon, 693
F.3d 715 %th Cir. 2012}, cert. denied,
133 5.Ct. 1997 12613}, iliustrates how
diriculi it can be to spot retaliation
claimz in the context of ecducation.

Aonica Emeldi alleged that the
Univessity of Oregon prevented her
rrom completing her Ph.D. in educa-
tion atter she had compiained about
the lack of support tor temale Ph.D,
candidates. In addition, Emeldi had
given the dean or the co'lege a memo
summarizing students concerns
about the absence oi female tenure-
track tacuity. Emeldi claimed that
copies of the memo were distributed
to the racuity, and as a result, her dis-
satisfaction vvith the department wwas
‘common knowlecdge.”

Meanwhile, Emeldi’s progress in
the cissertation program stumbled.

‘First, Emelai’s original dissertation
=

advisor went on sabbatical. Emeidi
telt that her new dissertation advisor,
Dr. Horner, treated his male students
more taveorably than her and other
temale students. In particulal, Emeldi
aliegec “that Horner orten ignorea her
and did not make eve contact with
ner; that, when Emelidi attended Horn-
et’s group meetings with his graduate
students, either she vas not on the
agenda, or no substantial or meaning-
tul work: or hers was discussed; and
that Hornet's rrale students had op-
portunities that swere not available to
his ifemale students, such as access to
more and better resources, including
more otrice space and better iechnol-
ogy 1or collecting daia.”

Dr. Horner had a ditrerent expla-
nation tor Emeldi’s troubles: she had
refused to follow his instructions
regarcing the changes needed to her
dissertation. A fev weeks after she
refused to make the changes, Horner
resigned as Emeldi's dissertation
advisor,

The Emeloi case illustrates how
ordinary academic conduct can be
seen as retaliation. Horner's choice to
resign as Emeldi’s advisor seems like
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ar; covious. rational one. The close
sunenisicn cequired to earn a Ph.D.
is difficult ~when the facult -student
ielationship itsell has failec. Forcing
eme'di or Horner to continue the re-
latiorship wouid have made matters
worse. indeed, requiring Emeldi to
continue to wwork with Horner atter
she accusec him of discrimination
woud lock even more strange n a
ccurt of faw.

Monetheless, the facls Jit the basic
pattern ci retailation. Ermeldi suf-
terec. an acdterse action lioss of an
adgvisor that was causally reiatecd fo
someth’ng she had dane. The only
question s whether that “something”
was the failuie to heed Horner’s dis-
sertation acvice or the ract that she
had complained about the lack of
femaizfacu’ty and the lack of supnort
tor Teriale studerts. Refusing to ac-
zent Hurmer's advice is not proiected
acth it Complaining about the lack
of famalie racu'ty, it turms out, Is pro-
tected acth: ity

Emeld! sought a nen dissertation
chair, but dic not rind one. She asked
13 othar racuity members to seive
as chalr, but all oi them cdeclined.
The either said thev were too busy
or claimed to lack the qualitications
needed to supenise her research.
Emelii wwould not be the sirst Ph.D.
canticate who ralled to acvance due
to a communications breakcow nwith
raculte. Butthe raculty's avareness of
her complaints and her allegations
agaliist Horner permits wohat looks
ilke orcinarv evaluation to be inter-
pietec as retaliation. Here, vwhat can
be explained as academic mistitting
Canaiso ser e as additiona! evidence:
retallation squared, in the form ot
departmentai biackbaliing.

The "inth Circuit Court ot Appeals
ult'mitely determined that Emeldi
had provided sufficient evidence to
suiv ive the University of Oregon's
metion for summan judgment. The
court cited the proximity in time be-
tween Emeldi’s compiaints of unegual
trzatment and Horner's resignation as
Emelcis dissertation chair; Hornei's
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resignation without providing as-
sistance in securing a replacement
chair; and Emeldi’s inabilitv to secuie
a replacement dissertation chair.

\Vhatever the true motives of Horner
and the L'niversitv or Orego's Educa-
tion Department, the university tailed
to meet a ditferent opiigation of
anti-retaiiation law: io openrlv protect
individuals who have come forward
with complaints o7 iscrimination, As
the OCR ~writes its guidance on Tiile
IX retaliation, “[lIndividuals shouid
be commenced when they 1aise con-
cerrs about compliance vwith Federal
civ il rights laws, not punished for
doing so.*

The OCR's emphasis on the duiy
io protect individuals who compiain
of discrimination—not lust no! re-
tailate agalnst them—highlights that
nori-reialiation requires acitons, not
simnhy omissions. Here are three ac-
tioris that, had they beentaken, might
have soarea both Emeld! and the
University of Oregon at Jeast sorve of
their ioub las.

Hear Protected Activity

ii's possible that neither Horner
nor the UO Education Department
connected the academic evaluation
of Emeidi with her expressed con-
cerns about gender egquitv. Even if
they farced Emeldi om the program
througii deitberate neglect, the tacuity
might have thought they had the :ight
to do so—perhaps even an onliga-
tion to do s0. as part of their dub to
honestly evaluate Emeldi’s academic
perrormance. In lots of other circum-
stances, the department’s tieatment
of Emeldivsould be 1outine. Students
sometimes 1ail at school, and they
have to be toic.

But this situation also shows that
the U niversity of Oregon had a “hear-
ing” problem. While faculty at large
may not be expected to ‘mmediately
idertify protected activity or to know
when civil rights obligations have
been triggered, seimeone should have
heard Emeldi and understood the sig-
niricance oi her complaints.

in overturning the lowver court,
the Ninth Circuit said, "It is a

protected activity to “protest or
other wise oppose unlawruf . . .

discrimination.””

Hearing proiectec acti~ity is par
ticuiarly compiicated in academic
settings. Indeed, the iower court in
the Emeldi case granted summaiv
judgment to the University of Oregon
because it aeterminec ihat Enield? zad
notergaged ir anv protected activiin.
In orverturning the lower court, the
Ninth Circuit said, It is a protected
activity to "orotest or other wise op-
pose uniaveiul . . . discrimination.” In
the Title IX contest. ‘speakling] out
agalnst sex discrimination’—piecisely
what Emeldi says that she aid—is
piotected activigy.”

Had Emeldi imited her compizints
io the absence o femaie tenured
iacuity in her deaartnient, ihe court
probably sti!! vwould have found the
compiaints to be proiected activin
But the University oi Oregon should
have heard alaim belis vhen Emeldi
began to make speciic allegations of
sex discriminalion against Horner, as
he took adverse actions against herin
the form of negative evaiuation.

Detecting possible violations is
what clear complaint procedures are
tor. in its guidance, the OCR ieiteiates
a key elemert of retaliation law 101:
adopt a communications strategy Tor
ensuring that information concerning
retaliation is continually being con-
veyec to employees (and students and
parents}, including incorporation or
the prohibition into relevant poiicies
and procedures. “Hearing” protected
activity begins with ensuting that ev-
eryane within the acadernic commiu-
ity knows now to report indications
of potential problems.
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Protect, Don’t Isolate

But nearing protected activity isn't
the sole or even the most trouble-
some aspect of preventing retallztion.
YWhatever the motives of Horner and
the UD Ecucation Departmant, they
chose to izolate iather than protect.
Hecrner resignea as Emeldi’s chair,
and the rest ol the racui refused fo
v.ork \vith her. These actions might
uitimately be proved to he accept-
ahle academic behavior motated
iy reasons other than discrimination
or retaciation. But because these deci-
slonswere made in close procdmity to
Emeli's compiaints, the Universite of
Ohrezon rnace it nearly Imnossihle to
win gn suramary juégment.

The Euuzation Denartreent also
sheu’d not have been expected to be
the rirst iine of cetense n carrving
out its Tibe IX obiigations. Emeidis
concerns should have reached the
schoel’s Title IN courdinator, vwhe in
tuis wauld have reminded the fazully
ol 'ts non-retaliation duties,

S lar this ¢iscussion has adcressed
orls the "con't retaliate” prong of
roi-retaiiation. To adequately protect
Emeld], the universii needed to teli
her theee things: 1) her complaint had
been hearc; 2} the schoo! absciutely
prohinits retaliation ‘or coming r1ar-
ward with ¢lzcrimination comoiaints:
and '3 what the schoo! vwouid do to
acuaress her complaint.

The “protection” prong ot non-
retaliation is harder to imnlement ‘or
sereraf reasons. First, it calls upon
nstitutions to put aside the adversari-
allsni that & natural vhenthe prospect
of tisation looms, and to make saie
w communitv member who. in all
itkelthooy. v 1it sue vou later. Second,
acequately protecting ingividuals
who compiain or discrimination is
the neginning of a orocess that is sup-
pesed to be transpaient. Recall that
Title IX renudies not just proiection of
victims o1 ¢lscrimination and reialia-
ticn, bui also protection oi the entire
acaremic communitv. A transnarent
process ior acdressing diserimination

and retaliation often requires sharing
proper intorntation with the entire
academic communiiy—even when
the truth that comes out is unslattering,

Distinguish Evaluation from
Civil Rights Process

Suppose that the University of
Oregon had immecdiate’s heard and
rol’oved up on Emeldi’s complaints.
Shouid the school have advised
Horner not to resign as Emeldi’s
chairi Shouid it have reauired Horner
or another raculty member to work
with Emeldi to complete hes degree?
Should it have taken perhaps more
drastic action, such as making sure
Emeldi matricutaied in due course?

Discrimination complaints aiways
put pressure on evaluaiive nro-
cesses and the peanle chaiged with
evatuation, This is true whether those
invoived are racLiity and stucent, ten-
urea raculty anet untenured taculty, or
supservisor and supervisee, Institutions
may pe tempted to use discretion
wwithin the evaluative process as a bar-
gaining chip ta resol~e comrplaints or
to avoid litigation: withdraw or with-
hoid discipiine, alter graces, provide
a new or acailional process.

Sometimes this can be the right
decision, onlv because under the
circumstances it is the right thing
to do. But in general, precesses of
evaluation. such as the infoimal ad-
verss actions experienced oy Emeldi,
shou'd continue because they have
io coniinue.

Distinguishing Emeldis negative
evaluations irom her civi! rights pro-
cess wolld have helped both parties.
*daintaining the distinction would
have ziven greater context to Emeldi’s
“consiructive discharge” rrom the
university. The University or Oregon
may have to expiain how a student
in a Ph.D. program with acceptable
gracies can be leftwithout an advisor
and thererare must leave withou: a
degree. Academicians will recognize
this as a common occurrence. A jury
mav not, giving egs o suspicions of
ietaliation.

New fs the time ior Title IX
recipients to review thefr
policies and procedures to

prevent Title IX retaliation.

Conclusion

Now is the time tor Titie X re-
ciplents to review their nolicies and
procedures to prevent Title X retalia-
tion. On April 24, 2013, the OCR is-
sued its first oubiic guidance on Title
1X retaliation—a siznal that OCR is
concerned.

The OCR uses a range of toals tc en-
couiage compliahce. The OCR preiers
that orfending institutions make vol-
untan: commiiments to take specitic
measures to remed: nonconpiiance.
These commitments often come in
the torm or resolut'or. agre=ments that
are later mace public, But the OCR
can aiso require institutions to train
ar refrain employees, improvs com-
munications regarding non-retaliation
rights, and undertake a public out-
reach sirategy to reassure the public
ot its non-retaliation cammitments.
Of course, tor intransigent recipients,
ihe OCR has other options: it mav
initiate an administrative enforcement
aclionto suzpend. terninate, or reiuse
to grant {inancial assistance rom the
LS. Department or Education. +

Jeir Jones, an associate nrofessor of
law zt Lewis & Clari: Law Schoal, is of
coursel at Barran Liebman LLP which
represenis employers in lapor ana ern-
ployrent lav matiers.
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