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Addressing Juror by Name
A.  Generally

Addressing a juror by name during the trial or at closing is improper because it diverts attention from the issues at trial.  Va. Rules of Prof. Conduct 3.5(a)(1) provides that:

A lawyer shall not before or during the trial of a case, directly or indirectly, communicate with a juror or anyone the lawyer knows to be a member of the venire from which the jury will be selected for the trial of the case, except as permitted by law.
Addressing jurors by name is also improper because it leaves the impression that counsel is attempting to curry favor with the named jurors.  The rule on addressing jurors, however, is relaxed during voir dire where a potential juror is asked a question that goes to his or her qualifications to sit as a trier of fact.

B.  Voir Dire
Counsel will be permitted to inspect a list of jurors identified by name, age, address, occupation and employer.

Va. Code Ann. § 8.01-358 grants counsel the right to ask each juror any “relevant” questions for the purposes of determining whether the juror is:

1.   related to either party;
2.   has any interest in the case;
3.   has expressed or formed an opinion; and
4.   is sensible of any bias or prejudice.

Counsel's questions on voir dire must be related to these four criteria. Commonwealth v. Hill, 264 Va. 316, 319, 568 S.E.2d 673, 675 (2002), cert. denied, 537 U.S. 1202 (2003).

Ambiguous
Ambiguous questions are usually equivocal, indefinite, uncertain, or capable of being understood in more than one way.  Ambiguous questions are objectionable because they tend to confuse or mislead a witness, as well as the jury.  These questions may involve irrelevant or immaterial information or they may cause the witness to answer a question that has not been asked or is irrelevant.  Thus, the judge has discretion to sustain objections to questions that are ambiguous, requiring the lawyer to restate the question prior to an answer.

The judge is vested with discretion to sustain objections to ambiguous questions posed by counsel to potential jurors during voir dire.  See Buchanan v. Commonwealth, 238 Va. 389, 401, 384 S.E.2d 757, 764 (1989), cert. denied, 493 U.S. 1063 (“trial courts are not required to allow counsel to ask questions which are so ambiguous as to render the answers meaningless”); see also Skipper v. Commonwealth, 23 Va. App. 420, 428, 477 S.E.2d 754, 758 (Ct. App. 1996) (“Trial courts are not required to allow counsel to ask questions which are so ambiguous as to render the answers meaningless.”).
For situations where ambiguous questions tend to mischaracterize testimony or involve misconduct of counsel, see “Immaterial/Irrelevant,” “Misconduct of Counsel,” and “Prejudicial.”

See also Charles E. Friend, The Law of Evidence in Virginia, §§ 11-1 to 5 (6th ed. 2003).

Argumentative
Argumentative questions invade both the providence of the jury in weighing the credibility of the witness and the right of the witness to fairly answer a question.  See Fields v. Commonwealth, 2 Va. App. 300, 308, 343 S.E.2d 379 , 383 (Ct. App. 1986) (“the trial court should never permit a witness to be badgered or intimidated.”).

An objection prevents counsel from testifying, and thus prevents counsel from attempting a “mini closing” in the midst of questioning a witness. Argumentative questions, moreover, divert the attention of the jury from receiving relevant evidence over which it is the exclusive trier of fact.

Whether the question is argumentative rests within the sound discretion of the court and should not be used as a device to cut off proper cross-examination that attempts to raise doubt or to impeach the witness.  See Moore v. Commonwealth, 202 Va. 667, 669, 119 S.E.2d 324, 327 (1961) (One of the most zealously guarded rights is that of cross examination of an adversary’s witness. The right is an absolute right and not simply one of privilege).

Assuming Facts Not in Evidence
By assuming the existence of a fact not in evidence, the proponent of the question may mislead the trier of fact.  In so doing, the questioner invades the province of the judge, who is responsible for determining questions of admissibility.  The questioner also encroaches upon the role of the jury to ultimately determine the facts based on the evidence admitted.

When an opposing attorney asks a question that assumes a fact not in evidence, counsel should object and request an admonition from the court for the jury to disregard the improper question or statement.

Where the improper question may be prejudicial, counsel should request a mistrial, even in instances where an instruction is given.  See, e.g., Caldwell v. Commonwealth, 221 Va. 291, 296, 269 S.E.2d 811, 814 (1980)  (“[E]rror will be presumed to be prejudicial unless it plainly appears that it could not have affected the result.”);  Bennett v. Commonwealth, 29 Va. App. 261, 274, 511 S.E.2d 439, 445 (Ct. App. 1999) (“[T]he admission of incompetent evidence is reversible error notwithstanding the fact that the trial court, after its admission, instructed the jury to disregard it, if such illegal evidence was so impressive that it probably remained on the minds of the jury and influenced their verdict.”) (citations omitted).

Where evidence is introduced, and its admissibility depends upon facts not yet proven, the court may admit the evidence under the condition that counsel will establish these relevant facts later in the case.  Failure by counsel to later admit evidence that can properly serve as a basis for this conditional admissibility will subject the admitted evidence to a motion to strike.  Furthermore, in instances of prejudice, such a failure may also give rise to a motion for mistrial.  See, e.g., Fardis & Boudouris v. E.I. du Pont de Nemours & Co., 123 Va. 88, 96 S.E. 164 (1918).
See also “Limited Admissibility.”

Authentication or Identification Lacking
A condition precedent to the admission of any writing is its authentication.  The term “writing” includes letters, contracts, deeds, and other documents normally considered “documents.”  It also extends to such things as telegrams, bond coupons and receipts. See, e.g., Harlow v. Commonwealth, 204 Va. 385, 131 S.E.2d 293 (1963) (telegram).

No document may be admitted into evidence until it has been authenticated i.e., until it has been shown to be genuine.  Proctor v. Commonwealth, 14 Va. App. 937, 419 S.E.2d 867 (Ct. App. 1992) (citing Charles E. Friend, The Law of Evidence in Virginia § 180 (3d ed. 1988)).  Authentication is the process of proving that a document is what its proponent claims it to be (i.e. genuine).  Owens v. Commonwealth, 10 Va. App. 309, 391 S.E.2d 605 (Ct. App. 1990).

The accuracy of the document must be shown when the document is to be used as substantive evidence; the accuracy of the document need not be proven if it is used solely for impeachment purposes.  Roberts v. Commonwealth, 230 Va. 264, 337 S.E.2d 255 (1985).

Authentication alone does not establish admissibility.  The fact that a document is genuine or “authenticated” does not necessarily mean that it is admissible.  The document must still meet all the requirements of relevancy and the hearsay rule.  See, e.g., Hall v. Commonwealth, 15 Va. App. 170, 421 S.E.2d 887 (Ct. App. 1992).

A document will be objectionable until counsel can establish either a statutory or common law means of authentication.

Statutory sections dealing with authentication include:

· Certified transcripts of prior in-court testimony.  Va. Code Ann. § 8.01-420.3.
· Alcoholic Beverage Control Chemist's reports. Va. Code Ann. § 4.1-352.
· Handwriting specifically referred to in pleadings, unless authenticity denied by affidavit accompanying responsive pleadings. Va. Code Ann. § 8.01-279 (Note: negotiable instruments are governed by Va. Code Ann. § 8.3A-505).

· Employment records.  Va. Code Ann. § 8.01-413.1.
· Certified blood alcohol analysis.  Va. Code Ann. § 18.2-268.10.
· Certificates of Marriage.  Va. Code Ann. § 20-20.
· Genetic/Blood Grouping Test.  Va. Code Ann. § 20-49.3.
· Records of Vital Statistics.  Va. Code Ann. § 32.1-272.
· State tax returns.  Va. Code Ann. § 58.1-108.
· Records of Judicial Proceedings. Va. Code Ann. § 8.01-389.
· Public records of federal and state government agencies. Va. Code Ann. § 8.01-390.
· Documents authenticated by the Secretary of the Commonwealth.  Va. Code Ann. § 2.2-404.
· Recorded deeds.  Va. Code Ann. §§ 8.01-389C.
· Certified Laboratory reports.  Va. Code Ann. § 19.2-187 through 188.
· Wills meeting the statutory requirements.  Va. Code Ann. § 64.1-87.1.
· Medical records.  Va. Code Ann. § 16.1-88.2.
· Medical bills may be introduced as evidence of medical payment under an automobile insurance policy within the statutory presumption that bills for medical services provided for personal injury or wrongful death are authentic and reasonable.  Va. Code Ann. § 8.01-413.01.

Common law means of authentication include:
· Direct evidence.
· Circumstantial evidence.  Counsel may achieve authentication by showing surrounding circumstances that adequately establish that the writing is genuine. See Bain v. Commonwealth, 215 Va. 89, 205 S.E.2d 641 (1974); Duncan v. Commonwealth, 2 Va. App. 717, 347 S.E.2d 539 (Ct. App. 1986).
· Handwriting.  A document may be authenticated by showing that it was written or signed by the person alleged to have written or signed it.  This fact may be proven by testimony from experts or laymen familiar with the individual's handwriting.  See, e.g., Jackson v. Commonwealth, 13 Va. App. 599, 413 S.E.2d 662 (Ct. App. 1992).

· Admission and Waiver.  A party may agree to stipulate as to the genuineness of a document.  A formal admission of genuineness may also be obtained through discovery procedures. A party who fails to object to the admission of an unauthenticated document waives the authentication objection at trial.  See, e.g., Riley v. Commonwealth, 13 Va. App. 494, 412 S.E.2d 724 (Ct. App. 1992).

Attested documents (e.g., wills) require:
1. Witnesses to document.

2. If witnesses cannot be produced, then handwriting of witnesses must be established.
3. If neither of the above are available, admissibility may be established by other means (e.g., proof of handwriting of executing persons).  Va. Code Ann. § 64.1-49.

See also Waller v. Waller, 42 Va. (1 Gratt.) 454, 473 (1845); Berry v. Trible, 271 Va. 289, 626 S.E.2d 440 (2006).

Ancient Documents Rule
1.
The document must be at least thirty years old.
2.
The documents must come from a proper place of custody.
3.
The document must not contain any erasures, alterations, or other circumstances that suggest fraud or other bases of invalidity.  Wells v. New York Mining & Mfg. Co., 137 Va. 460, 119 S.E. 127 (1923).
4.
This rule applies to all writings, whether attested or unattested. Nowlin v. Burwell, 75 Va. 551 (1881).
5.
Whether the rule is an exception to hearsay is in conflict.  Compare Keppler v. City of Richmond, 124 Va. 592, 606, 98 S.E. 747, 751 (1919) with Robinson v. Peterson, 200 Va. 186, 190-91, 104 S.E.2d 788, 791-792 (1958) (ancient document doctrine solves authenticity issue only).
See also “Hearsay Exceptions: Declarant's Availability Immaterial” (Ancient Documents) and “Original Writings Rule.”

See also Charles E. Friend, The Law of Evidence in Virginia, §§ 15-1 through 13 and  § 18-27 (6th ed. 2003).
Best Evidence Rule Violated
“[W]here the contents of a writing are desired to be proved, the writing itself must be produced, or its absence sufficiently accounted for before other evidence of its contents can be admitted.”  Butts v. Commonwealth, 145 Va. 800, 816, 133 S.E. 764, 769 (1926) (quoting 1 Greenleaf on Evidence 682 (16th ed.)).

The best evidence rule requires the production of original documents when available.  The rule is limited to: (1) writings or documents (2) where the contents are sought to be established.  Butts v. Commonwealth, 145 Va. 800, 816, 133 S.E. 764, 769 (1926) (explaining that the rule is not applicable where contents not in question).  Where a party has admitted to the contents of a writing, however, that admission may be used by an opposing party to prove the contents of the writing without requiring production of the original item.  See Taylor v. Peck, 62 Va. (21 Gratt) 11 (1871).

The best evidence rule does not prohibit a witness from testifying about actions or events that were personally observed, as long as the witness does not actually recite the contents of the document.  This is true even if the information was later reduced to writing.  See McDaniel v. Commonwealth, 183 Va. 481, 32 S.E.2d 667 (1945) (confession overheard and later memorialized in writing).

For the purposes of the best evidence rule, originals include copies (duplicate originals) made at the same time and with the same mechanical process as the original.  Virginia-Carolina Chem. Co. v. Knight, 106 Va. 674, 679, 56 S.E. 725, 727 (1907).  A duplicate original is treated as an original for best evidence rule purposes.  Winston v. Commonwealth, 16 Va. App. 901, 434 S.E.2d 4 (Ct. App. 1993).  Virginia cases have accepted carbon copies as duplicate originals whether made by a typewriter, pen or pencil.  See Chesapeake & Ohio Ry. Co. v. F.W. Stock & Sons, 104 Va. 97, 51 S.E. 161 (1905).  Courts have also accepted printed (letter-press) copies as originals.  W.O. & C.G. Burton v. F.A. Seifert & Co., 108 Va. 338, 61 S.E. 933 (1908).

Additional exceptions to the best evidence rule include:

1.
Photocopies made in the ordinary course of business by businesses, institutions and government agencies. Va. Code Ann. § 8.01-391.

2.
Copies of:
· State Checks.  Va. Code Ann. § 2.2-1812.
· Public Records.  Va. Code Ann. § 8.01-390.
· Hospital Records.  Va. Code Ann. § 8.01-413.
· Employment Records.  Va. Code Ann. § 8.01-413.1.
· Certificates of Chemical Analysis.  Va. Code Ann. § 19.2-187.
· Reports of Medical Examiners.  Va. Code Ann. § 19.2-188.
· Certificates of Marriage.  Va. Code Ann. § 20-20.
· Records of Vital Statistics.  Va. Code Ann. § 32.1-272.
· DMV Records.  Va. Code Ann. § 46.2-215.
· Tax Returns.  Va. Code Ann. § 58.1-108.

See also Va. Code Ann. § 32.1-272 (relating to the admissibility of certified copies of vital records in the custody of the State Registrar); Va. Code Ann. § 19.2-187.01 (regarding the admissibility of reports regarding chain of custody of materials); Va. Code Ann. § 20-49.3 (regarding admissibility of genetic blood tests).

“Copy” includes photographs and telecopy (fax). Va. Code Ann. § 8.01-391(F).  It is unclear whether computer print-outs constitute duplicate originals.  In at least one case, however, computer print-outs have been assumed to satisfy the best evidence rule.  Tickel v. Commonwealth, 11 Va. App. 558, 400 S.E.2d 534 (Ct. App. 1991).

Statutes providing for admissibility of copies are found in Va. Code Ann. §§ 8.01-389, 390, 391, and 413.  Va. Code Ann. § 8.01-391 pertains generally to copies of originals as evidence.  Va. Code Ann. § 8.01-413 discusses the admissibility of certain copies of healthcare provider's records or papers of patient; subpoenas of such records; damages, costs and attorney's fees related to such records; and the right of the patient to copies of such records.  Va. Code Ann. § 8.01-413.1 discusses the admissibility of certain copies of employment records and the right of the employee or attorney to copies of such records.

Where an original document cannot be produced, the courts will admit secondary evidence.  The inability to produce an original document is excused if:

· Original is lost.  Randolph v. Commonwealth, 145 Va. 883, 887, 134 S.E. 544, 545 (1926) (party claiming loss must show that a diligent search was made “in the place where it is most likely to be found”).
· Original has been destroyed.  Pendleton v. Commonwealth, 31 Va. (4 Leigh) 694 (1834). 
· Original is in possession of opponent.
· Original is outside of the jurisdiction.  See, e.g., Crist v. Fitzgerald, 189 Va. 109, 52 S.E.2d 145 (1949).
· Original's production would involve great inconvenience.

See, e.g., Wright v. Commonwealth, 82 Va. 183, 186 (1886).

If the original is not admissible, then the secondary evidence is likewise inadmissible, even if one of the grounds for admission of the secondary evidence is satisfied.  Failure to object to the admission of secondary evidence constitutes a waiver of the objection, and counsel cannot object to the evidence for the first time on appeal.  Shue v. Turk, 56 Va. (15 Gratt.) 256 (1859).  If the secondary evidence is erroneously admitted over objection but it later appears at trial that nonproduction of the original was justified, the defect is cured.  Pidgeon v. Williams, 62 Va. (21 Gratt.) 251 (1871).

The sufficiency of the evidence relating to the unavailability of the writing is a preliminary question within the sound discretion of the trial court.  Bradshaw v. Commonwealth, 16 Va. App. 374, 429 S.E.2d 881 (Ct. App. 1993) (citing Beirne v. Rosser & Turner, 67 Va. (26 Gratt.) 537 (1875)).  For this purpose, the standard of unavailability is measured by proof with reasonable certainty.  Bradshaw v. Commonwealth, 16 Va. App. 374, 429 S.E.2d 881 (Ct. App. 1993) (citing Pendleton v. Commonwealth, 31 Va. (4 Leigh) 694 (1834)).

The best evidence rule does not apply to party admissions.  Taylor v. Peck, 62 Va. (21 Gratt.) 11 (1871).

A 1996 amendment to Va. Code Ann. § 8.01-390 now provides that a signed affidavit of the keeper of a non-judicial, official record that such record does not exist, based on a diligent search, is admissible as evidence that he has no such record. This statute applies only to records of public/governmental entities that are neither published nor maintained by a clerk of the court.
See Charles E. Friend, The Law of Evidence in Virginia, §§ 16.1 – 16.9 (6th ed. 2003).

Bias
In Virginia, “bias” includes “any species of partiality from which a willingness to sacrifice the truth might be inferred.”  Malcolm Y. Marshall et al., The Law of Evidence in Virginia and West Virginia § 40 (Nash ed. 1954).

An accused has an absolute right to show that a witness for the prosecution is biased; this right is preserved to the accused by the constitutional guarantee of confrontation.  Whittaker v. Commonwealth, 217 Va. 966, 234 S.E.2d 79 (1977); Patterson v. Commonwealth, 139 Va. 589, 123 S.E.2d 471 (1924).
So absolute is this right to cross-examination for bias that it takes precedence over other rules of evidence and even over statutory enactments.  Charles E. Friend, The Law of Evidence in Virginia §§ 4-6 (6th ed. 2003).

The bias of a witness is always a relevant subject of inquiry when confined to ascertaining previous relationship, feeling, and conduct of the witness.  Norfolk & W. Ry. v. Sonney, 236 Va. 482, 374 S.E.2d 71 (1988) (citing Henning v. Thomas, 235 Va. 181, 366 S.E.2d 109 (1988)).
A witness may be asked whether he has a strong bias or interest in the case, and if he denies such interest or bias, he may be contradicted by evidence of his own statements or other implicatory acts.  But particular independent facts cannot be ut in evidence, even if they bear on the question of the witness’ veracity, for the purpose of attacking his character for truth or veracity.  Langhorne v. Commonwealth, 76 Va. 1012 (1882); Brown v. Commonwealth, 3 Va. App. 101, 348 S.E.2d 408 (Ct. App. 1986). Counsel must lay a foundation for cross-examination by identifying the biased statements or acts involved.  Langhorne, 76 Va. 1012.
Virginia has held that the following activities are proper targets for inquiry or comment on bias:

· Receipt of excessive or contingent fees.  Potomac, Fredericksburg & Piedmont R.R. Co. v. Chichester, 111 Va. 152, 68 S.E. 404 (1910).
· Donation of funds to pay for the accused's defense.  Patterson v. Commonwealth, 139 Va. 589, 123 S.E. 657 (1924).
· The fact that a witness is also a party to the controversy.  Bhd. of R.R. Trainmen v. Vickers, 121 Va. 311, 93 S.E. 577 (1917); Levine's Loan Office v. Starke, 140 Va. 712, 125 S.E. 683 (1924).
· Any form of bribe.  Henson v. Commonwealth, 165 Va. 821, 183 S.E. 435 (1936).
· Kinship to the party.  Craddock Lumber Co. v. Jenkins, 124 Va. 167, 97 S.E. 817 (1919).

· The witness’s employment by the party.  Norfolk & W. Ry. v. Birchfield, 105 Va. 809, 54 S.E. 879 (1906).
· The fact that the prosecuting witness had brought civil suit against the accused.  Lane v. Commonwealth, 190 Va. 58, 55 S.E.2d 450 (1949).
· Illicit sexual relations between the witness and the accused.  Adams v. Commonwealth, 201 Va. 321, 111 S.E.2d 396 (1959); see also Corvin v. Commonwealth, 13 Va. App. 296, 411 S.E.2d 235 (Ct. App. 1991).
· The nature of insurance coverage.  Doe v. Simmers, 207 Va. 956, 154 S.E.2d 146 (1967).
· An offer to drop criminal charges in return for money.  Turner v. Commonwealth, 13 Va. App. 651, 414 S.E.2d 437 (Ct. App. 1992).
· A witness’s prior juvenile convictions, only when used to show bias.  See Moats v. Commonwealth, 12 Va. App. 349, 404 S.E.2d 244 (Ct. App. 1991) (holding that a court may refuse the use of juvenile convictions in a general attack on witness credibility).
· An “informant relationship” with the police.  Morena v. Commonwealth, 10 Va. App. 408, 392 S.E.2d 836 (Ct. App. 1990).
· A refusal by an expert witness for the defense to cooperate with the Commonwealth's expert.  Jackson v. Commonwealth, 266 Va. 423, 587 S.E.2d 532 (2003).
· Cross-examination of alibi witness as to prior conviction for unrelated offense.  Lewis v. Commonwealth, 43 Va. App. 126, 596 S.E.2d 542 (Ct. App. 2004), rev’d on other grounds, 269 Va. 209, 608 S.E.2d 907 (2005).
Notable subjects not found to be admissible to show bias include the fact that the witness has an interest in the outcome of the litigation.  Silvey v. Johnston, 193 Va. 677, 70 S.E.2d 280 (1952).
Bolstering Before Impeachment
(Also known as “Accrediting”)
Bolstering before impeachment, also known as anticipatory rehabilitation or “accrediting,” is objectionable on relevancy grounds because the need for rehabilitation has not yet occurred.  Rehabilitation by accrediting the witness is only appropriate after the witness has been impeached or discredited.  See “Impeachment Improper.”

The most frequent trial objection is that there is a lack of foundation.  The basis for the objection is that testimony should be presented to the trier of fact in a logical and orderly fashion that enables the jury to weigh the evidence and to determine the credibility of witnesses.  See generally Jordan v. Taylor, 209 Va. 43, 48, 161 S.E.2d 790, 794 (1968) (harmless error to ask “for an answer that tended to bolster the credibility of the witness”); Chestnut v. Ford Motor Co., 445 F.2d 967, 973 (4th Cir. 1971) (error for plaintiff's attorney to call witness to give testimony as to credibility when credibility was not yet under attack).

Business Record Not Established
Virginia courts recognize both the shopbook rule and business records exception to the hearsay rule.
A.  General Rule
The modern Shopbook Rule excludes certain business records from the hearsay rule.  Under this rule, regular business entries of persons other than the parties are admissible where the entrant is “unavailable.”  See Lewis v. Norton, 1 Va. (1 Wash.) 76 (1792).  Aside from traditional notions of unavailability (death, insanity, absence from jurisdiction), the definition of “unavailability” now includes “commercial unavailability,” where the effort and inconvenience of producing the entrant outweighs the value of the entrant's testimony.  See Tickel v. Commonwealth, 11 Va. App. 558, 565, 400 S.E.2d 534, 538 (Ct. App. 1991); Riner v. Commonwealth, 40 Va. App. 440, 478-79, 579 S.E.2d 671, 690-91 (Ct. App. 2003); Parker v. Commonwealth, 41 Va. App. 643, 587 S.E.2d 749 (Ct. App. 2003), rev’d in part on other grounds by Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354 (2004) (In criminal cases, the defendant’s 6th Amendment right to confront witnesses against him overrides rules of evidence governing admissibility of certain evidence).
Application of the rule depends upon the establishment of the following:
1.  The records are of a regularly conducted business activity.  Non-profit and charitable organizations fall within this exception.  Simpson v. Commonwealth, 227 Va. 557, 318 S.E.2d 386 (1984).  Personal records are not permitted under this exception.  See Mika v. Planters Bank & Trust Co. of Va., 241 Va. 415, 404 S.E.2d 222 (1991).
2.  The records were made, not merely kept, in the regular course of a primary business.  See Ford Motor Co. v. Phelps, 239 Va. 272, 389 S.E.2d 454 (1990).
3.  The records were made at or near the time of the transaction.  The acceptable length of time varies according to the normal interval for a particular operation, but entries made after an unusually long interval are not acceptable. Simpson v. Commonwealth, 227 Va. 557, 318 S.E.2d 386 (1984).
4.  The record was created at the direction of, or authorized by, the employer. Entries made without authority or contrary to the instructions of the employer are not within this exception.  See Simpson v. Commonwealth, 227 Va. 557, 318 S.E.2d 386 (1984).
5.  The entry must be “authenticated” as a record prepared in the ordinary course of business.  A witness must verify the record through testimony that the record was made in the ordinary course of business; testimony by the entrant of the record is not necessary if inconvenience would outweigh the probable utility of such a requirement.  See, e.g., Ford Motor Co. v. Phelps, 239 Va. 272, 389 S.E.2d 454 (1990).  The individual testifying need not be the person who made the record.  Id.
Summaries, excerpts, transcripts, or copies are not within the exception; each requires independent authentication.  At least one case, however, has held that computer print-outs are admissible under the business records exception.  See Frye v. Commonwealth, 231 Va. 370, 386-88, 345 S.E.2d 267, 278-80 (1986) (holding that DMV and NCIC reports would be admissible under the business records exception).  See also, Fitzhugh v. Commonwealth, 20 Va. App. 275, 456 S.E.2d 163 (Ct. App. 1995) (holding that supermarket cash register tapes are admissible under the business records exception).

Personal knowledge by the entrant is not required if the facts were related by an individual who (a) had personal knowledge of the matters related, and (b) was himself acting in the ordinary course of business.  See Ford Motor Co. v. Phelps, 239 Va. 272, 389 S.E.2d 454 (1990). This requirement of personal knowledge by the entrant's informant is no longer a prerequisite to the admissibility of business records, “provided there is a circumstantial guarantee of trustworthiness.”  Automatic Sprinkler Corp. v. Coley & Petersen, Inc., 219 Va. 781, 792, 250 S.E.2d 765, 773 (1979); see also Marefield Meadows, Inc. v. Lorenz, 245 Va. 255, 427 S.E.2d 353 (1993).

Opinions of the entrant are excluded from the exception, which only allows “facts or events.”  Neeley v. Johnson, 215 Va. 565, 571, 211 S.E.2d 100, 106 (1975) (citing Boone v. Commonwealth, 213 Va. 695, 194 S.E.2d 689 (1973)) (applying the rule to medical records).

To be admissible under this exception, the documents must be records of the type which are relied upon by those who prepare them or for whom they are prepared.  See, e.g., Automatic Sprinkler Corp. of Am. v. Coley & Petersen, Inc., 219 Va. 781, 250 S.E.2d 765 (1979); Avocet Dev. Corp. v. McLean Bank, 234 Va. 658, 364 S.E.2d 757 (1988).

B.  Examples of objections
1.  Records are not original entries.  Frye v. Commonwealth, 231 Va. 370, 386-88, 345 S.E.2d 267, 279-80 (1986).  Computer records fall within the rule if made in the regular course of business.
2.  Information was not received by the entrant in the regular course of business.  Personal knowledge by entrant is not necessary if information was related to entrant by (a) someone with personal knowledge, (b) who was acting in the ordinary course of business.  Automatic Sprinkler Corp. v. Coley & Petersen, Inc., 219 Va. 781, 792-93, 250 S.E.2d 765, 773 (1979); Allen v. Commonwealth, 122 Va. 834, 842-43, 94 S.E. 783, 786 (1918) (Entrant need not be identified).  Avocet Dev. Corp. v. McLean Bank, 234 Va. 658, 364 S.E.2d 757 (1988).
3.  The record contains opinions or conclusions that are outside the rule.  Neeley v. Johnson, 215 Va. 565, 211 S.E.2d 100 (1975).
4.  Documents are not of the type relied upon by preparer or by the person for whom prepared.  Automatic Sprinkler Corp. v. Coley & Petersen Inc., 219 Va. 781, 793, 250 S.E.2d 765, 773 (1979).
5.  There exists a question as to the guarantee of trustworthiness of the records.  Kettler & Scott, Inc. v. Earth Tech. Companies, Inc., 248 Va. 450, 457-59, 449 S.E.2d 782, 785-87 (1994) (defendant challenges trustworthiness of lab test data records based on accuracy of methodology used to compile data).

Character Inadmissible
A. Generally
Evidence of character is generally inadmissible and comes in only under limited exceptions. Evidence of character should not be confused with evidence of habit, the latter being admissible when it relates to specific habits.
Evidence of character may be offered:

1. to impeach the credibility of the witness;
2. to prove the character of a person where character is itself at issue at trial; and
3. to serve as circumstantial evidence of a person's probable acts.

Character may be proved by:
1. testimony of specific acts;
2. testimony of an opinion with respect to the person's character; and
3. testimony of the person's general reputation in the community.

Character evidence is generally not admitted in civil cases except where character is directly an issue.

In criminal cases, an accused can put the issue of character before the trier of fact but the Commonwealth may not initiate inquiries into character.  See, e.g., Pope v. Commonwealth, 234 Va. 114, 360 S.E.2d 352, cert. denied, 485 U.S. 1015 (1987).  The Commonwealth, therefore, may not of its own initiative use a character trait to show that the accused is more likely than not to have committed the crime.  Fields v. Commonwealth, 2 Va. App. 300, 343 S.E.2d 379 (Ct. App. 1986).

In a criminal case, character is established by calling a qualified witness to testify as to the accused's good reputation in the community relevant to the crime charged.  Zirkle v. Commonwealth, 189 Va. 862, 55 S.E.2d 24 (1949).
Once a criminal defendant introduces evidence of his own character, however, he opens the door and allows the Commonwealth to introduce rebuttal character evidence.  See Poole v. Commonwealth, 211 Va. 262, 265, 176 S.E.2d 917, 919–920 (1970); see also Zirkle, 189 Va. at 871, 55 S.E.2d at 24.  The Commonwealth may rebut the accused's character evidence by cross-examining the character witness as to events of misconduct; calling another qualified witness to testify as to the accused's bad reputation; or presenting evidence of prior convictions.  This exception is limited to criminal proceedings.  National Union Fire Ins. v. Burkholder, 116 Va. 942, 83 S.E. 404 (1914) (involving a civil proceeding).  “Where an accused introduces evidence that he is a person of good reputation the Commonwealth may introduce evidence in rebuttal.  The accused is not permitted, however, to prove specific acts to establish good character nor is the Commonwealth permitted, in rebuttal, to prove specific acts of bad conduct.”  Land v. Commonwealth, 211 Va. 223, 176 S.E.2d 586 (1970).

In homicide cases where the defendant claims self-defense, the defendant may introduce evidence of a decedent's character for aggressiveness.  This evidence may be introduced to establish that the decedent initiated the acts, and to show that the accused had a reasonable apprehension of bodily harm.  See, e.g., Workman v. Commonwealth, 272 Va. 633, 636 S.E.2d 368 (2006); Barnes v. Commonwealth, 214 Va. 24, 197 S.E.2d 189 (1973); see also McMinn v. Rounds, 267 Va. 277, 281, 591 S.E.2d 694, 697 (2004) (involving a civil proceeding).  For this purpose, the defendant may use the decedent's reputation in the general community, including evidence of specific acts of violence even if the accused was unaware of the acts.  See, e.g., Barnes v. Commonwealth, 214 Va. 24, 197 S.E.2d 189 (1973); see also McMinn v. Rounds, 267 Va. 277, 282, 591 S.E.2d 694, 698 (2004) (evidence of a single bad act inadmissible to establish unfavorable character).

The prosecution may then offer proof of a victim's character for pertinent traits, but only after the defendant has put the victim's character in issue.  Lee v. Commonwealth, 188 Va. 360, 365-66, 49 S.E.2d 608, 610 (1948).  Evidence pertaining to the victim of a criminal sexual assault is controlled by statute.  See Va. Code Ann. §§ 18.2-67.7 (2008) (“Rape Shield Law”). 

Character evidence is also admissible to impeach a witness for truthfulness, including a defendant who takes the stand.  Land, 211 Va. at 226, 176 S.E.2d at 588.

The prior acts of a defendant (other than those for which the defendant has now been charged) may be admissible as circumstantial evidence of some aspect of the crime charged.  This evidence of other acts may be introduced to show motive, intent, knowledge, relationship, identification, preparation, general plan or scheme, and absence of mistake or accident, where the probative value of such evidence outweighs its prejudice to the defendant.  Commonwealth v. Minor, 267 Va. 166, 172, 591 S.E.2d 61, 65 (2004); Rodriguez v. Commonwealth, 249 Va. 203, 454 S.E.2d 725 (1995); Woodfin v. Commonwealth, 236 Va. 89, 95, 372 S.E.2d 377, 380-81, cert. denied, 490 U.S. 1009 (1988); see also Cooper v. Commonwealth, 31 Va. App. 643, 649, 525 S.E.2d 72, 75 (Ct. App. 2000) (general scheme exception does not apply when no evidence of connection between earlier crime and later offense).

See “Rape Cases, Prior Conduct” and “Reputation Evidence Improper.”

B.  Methods of proving character
Reputation testimony may be based on a witness's knowledge of the community where that individual lived, or in other communities.  Marable v. Commonwealth, 142 Va. 644, 647-48, 128 S.E. 463, 464 (1925).  On cross-examination, opposing counsel may use relevant specific instances of conduct to test the witness's familiarity with the character testified to as well as her standards for evaluating character.  Zirkle v. Commonwealth, 189 Va. 862, 872, 55 S.E.2d 24, 30 (1949); Kanter v. Commonwealth, 171 Va. 524, 199 S.E. 477 (1938).

When character or a character trait is an essential element of the crime or legal action, both specific instances of conduct and reputation can be used to establish character.  Substantive law, and not evidence law, will determine whether character is an essential element of the case.  Weatherford v. Birchett, 158 Va. 741, 164 S.E. 535 (1932); Southern Ry. Co. v. Mosby, 112 Va. 169, 70 S.E. 517 (1911).

C.  Credibility v. Character 

Credibility and character are two separate and distinct concepts.

Credibility is at issue whenever a party or witness takes the stand.  Character is only at issue when raised by the defendant.  For example:

· a defendant may put his character at issue by not taking the stand and calling a character witness; defendant does not place his credibility at issue if he does not take the stand;
· a defendant who takes the stand and does not call a character witness puts his credibility, but not his character, at issue;
· if defendant does not take the stand and does not call a character witness, defendant does not put his credibility or his character at issue; or
· if defendant takes the stand and calls character witnesses, defendant may put both his character and credibility at issue.
See Charles E. Friend, The Law of Evidence in Virginia, §§ 5-1 to -14 (6th ed. 2003).

Collateral Matter
Collateral matters are generally excluded from the jury because of their lack of relevancy.  Conversely, if the evidence tends, even slightly, to throw light upon a fact in issue, it is not collateral, but probative.  Every fact, however remote or insignificant, that tends to establish the probability or improbability of a fact in issue, may be admissible. Stottlemyer v. Ghramm, 268 Va. 7, 12, 597 S.E.2d 191, 193–194 (2004); Seilheimer v. Melville, 224 Va. 323, 327, 295 S.E.2d 896, 898 (1982).  In the impeachment of witnesses, in determining whether an issue is material or collateral, is whether a cross-examining party would be entitled to prove it in support of its case.  McGowan v. Commonwealth, 274 Va. 689, 652 S.E.2d 103 (2007).

A related rule in Virginia is that matters between strangers should not be imputed to the parties (res inter alias acta alteria nocer no debet).  This rule excludes evidence of transactions in which a party was not a participant.  For example, the absence of other accidents at the scene is not admissible to show contributory negligence.  See, e.g., Radford v. Calhoun, 165 Va. 24, 181 S.E. 345 (1935).
At common law, judgments of convictions were generally inadmissible in a subsequent civil action on the grounds that they do not establish the truth of the fact upon which they were rendered.  In Virginia, however, a plea of guilty, nolo contendere, or forfeiture in a criminal prosecution, is admissible in a civil action based on the same events. Va. Code Ann. § 8.01-418 (2008).  In criminal cases, the accused may introduce evidence of good character; the Commonwealth may not introduce such evidence unless it has been put into issue.  Zirkle v. Commonwealth, 189 Va. 862, 55 S.E.2d 24 (1949). 
As a matter of practice, unobjected-to evidence may be admitted, but admission does not permit rebuttal with otherwise collateral evidence.  See Charles E. Friend, The Law of Evidence in Virginia, § 11-2 (6th ed. 2003).
Collateral matters may be used to impeach the witness.  The questioning party inquiring as to collateral matters, however, is bound by the witness's answer and independent proof is inadmissible to test the veracity of the answer.  If a prior inconsistent statement involves a collateral matter, counsel may inquire as to the statement but must take the answer given and all extrinsic evidence is excluded.  The test of whether questions for impeachment purposes are collateral depend on (1) whether the evidence is independently relevant to prove an element in the case, and (2) whether the evidence would discredit a witness through bias or lack of competency.  Stottlemyer v. Ghramm, 268 Va. 7, 12, 597 S.E.2d 191, 193–194 (2004) (quoting Seilheimer v. Melville, 224 Va. 323, 327 (1982) (“[a] fact is wholly collateral to the main issue if the fact cannot be used in evidence for any purpose other than contradiction”)).

See also Charles E. Friend, The Law of Evidence in Virginia, §§ 4-5(f), 4-9 and 11-4(a) (6th ed. 2003).
Competency Not Established
Virginia has enacted several statutes that exclude a witness from testifying on the grounds of competency.  See generally Va. Code Ann. §§ 8.01-396 (2008).  See also Va. Code Ann. § 8.01-397 (2008) (if witness incapable); § 8.01-398 (husband and wife in civil actions, even if otherwise competent); § 18.2-360 (prosecutions); § 19.2-271 (judicial officers incompetent under certain circumstances); §§ 19.2-271.1 to -271.2 (husbands and wives in criminal actions); and § 20-49.7 (parents in civil actions).

A.  Lack of mental capacity, by reason of age, insanity or mental deficiency 

Age does not necessarily render a child incompetent to testify.  Kiracofe v. Commonwealth, 198 Va. 833, 840, 97 S.E.2d 14, 18 (1957) (competency depends on intelligence rather than age).  Competency of a child is determined at the time of trial, not at the time of the incident.  Cross v. Commonwealth, 195 Va. 62, 64, 77 S.E.2d 447, 448 (1953) (incompetency of a child at first trial is not an adjudication of competency at second trial).  Mental capacity of a child is to be determined by the court based on the child's ability to (1) observe the incident; (2) remember the observed facts until trial; and (3) communicate the observed facts accurately at trial.  See Rogers v. Commonwealth, 132 Va. 771, 773, 111 S.E. 231, 232 (1922).

It is not an objection to competency that “a child cannot define ‘oath' or state the nature and purpose of the oath . . . .”  Durant v. Commonwealth, 7 Va. App. 454, 467, 375 S.E.2d 396, 402 (Ct. App. 1988).

Insanity or mental deficiency does not render a witness incompetent to testify if the witness can accurately observe, recall and communicate the facts.  A person must be able to reasonably understand the questions posed, respond intelligently, and demonstrate a sense of responsibility to tell the truth.  Helge v. Carr, 212 Va. 485, 488, 184 S.E.2d 794, 796 (1971).

B.  Marital status in certain circumstances
Under Va. Code Ann. § 8.01-398, spouses are “competent witnesses to testify for or against each other in civil action . . . .”  Id.  See also “Privilege.”

In criminal cases, spouses “shall be allowed, and . . . may be compelled to testify on behalf of each other . . .” but not against the other, without the consent of the other spouse, except in case of (1) offenses by one spouse against the other, (2) offenses against a minor child of either spouse, (3) offenses against the property of either spouse, (4) forgery of the other's signature, (5) uttering or attempting to utter a writing bearing the allegedly forged signature of the other spouse, (6) criminal sexual assault (§§18.2-61 to -67.10), (7) crimes against nature involving a minor unrelated to either spouse (§ 18.2-361), (8) incest (§ 18.2-366), and (9) abuse of minor (§§ 18.2-370 to -371).  Va. Code Ann. § 19.2-271.2.

Divorce terminates the incapacity, allowing an ex-spouse to testify to any matter not contained within the spousal privilege.

Extra-judicial statements of a spouse may constitute admissions outside the rule.  Coppola v. Commonwealth, 220 Va. 243, 257 S.E.2d 797 (1979), cert denied, 444 U.S. 1103, 100 S. Ct. 1069 (1980) (if statements are made with actual or constructive knowledge, and therefore consent, of the other spouse); Stumpf v. Commonwealth, 8 Va. App. 200, 379 S.E.2d 480 (Ct. App. 1989) (analogy to adoptive admissions and co-conspirator).

See also “Limited Admissibility” (relating to judges, jurors, and certain other officials).

See also Charles E. Friend, The Law of Evidence in Virginia, § 6-5 (6th ed. 2003). 

Computer Graphics Evidence Inadmissible
(including Video and Audio Tapes)
A.  General Rule
In Virginia, the grounds for admissibility of computer-generated evidence vary according to the source of the evidence.  See Frye v. Commonwealth, 231 Va. 370, 345 S.E.2d 267 (1986); Penny v. Commonwealth, 6 Va. App. 494, 370 S.E.2d 314 (Ct. App. 1988).  In Frye, the defendant appealed an evidentiary ruling where the trial judge, relying on the business records exception to the hearsay rule, admitted into evidence a computer printout of a report issued by the Virginia Department of Motor Vehicles.  Frye, 231 Va. at 387, 345 S.E.2d at 278.  The Supreme Court of Virginia affirmed the ruling of the lower court by recognizing that, in Virginia, computer-generated evidence is admissible under the business records exception to the hearsay rule where the information generated by the computer relates to “facts or events within the personal knowledge and observation of the recording official.”  Id. at 387, 345 S.E.2d at 279.

B.  Exception to the Hearsay Rule
The business records exception to the hearsay rule, however, will not apply in situations where the computer itself generates the evidence.  Penny, 6 Va. App. at 495, 370 S.E.2d at 315.  In Penny, the Virginia Court of Appeals ruled on the admissibility of computer generated evidence consisting of an electronic switching device that identifies the source of the telephone calls.  As the Virginia Court of Appeals stated in Penny,
“[W]hile the standard computer printouts which simply repeat recorded human observations may constitute a classic form of hearsay, we believe that the admissibility of the computer-generated call trap results are more appropriately analyzed as a scientific test.”  Id. at 498, 370 S.E.2d at 316.

The court reasoned that admissibility of computer-generated evidence hinged on whether or not the evidence was reliable.  Id. at 498-499, 370 S.E.2d at 317.  Reliability of computer-generated evidence in Virginia would require testimony from a witness who would verify the reliability of the particular electronic device and the reliability of the company's computer system as a whole.  Id. at 499, 370 S.E.2d at 317.  Although the court's ruling in Penny dealt with call traps, the same rationale would apply to other computer-generated evidence such as computer simulations, graphics, models and animations.

C.  Computer Crimes
Related to the issue of computer evidence is the Virginia Computer Crimes Act, Va. Code Ann. §§ 18.2-152.1 through 152.16.  The Act includes computer fraud (e.g. unauthorized use to defraud); computer trespass (e.g. removal of data, programs or software; unauthorized copying; intentionally raising a malfunction; unauthorized installation of software that records keystrokes or disables computer); computer invasion of privacy (e.g. unauthorized use to examine confidential information); theft of computer services (e.g. willful use of services); personal trespass by computer (e.g. use to cause physical injury to an individual); and harassment by computer (e.g. intentionally communicating threats).

D.  Computer Generated Models
Examples of computer-generated illustrative evidence include charts, graphs, diagrams, computer animation, and computer simulation.  Depending on the type of computer-generated evidence being offered, different standards may apply.
1.  Charts, Graphs and Diagrams

Virginia law in the area of computer-generated charts, graphs and diagrams appears reluctant to admit these types of documents.

Traditional charts, graphs and diagrams are admissible if:

· a foundation is laid;
· the exhibit is supported by the evidence;
· the evidence is helpful in understanding the matters at issue; and
· any deficiencies in the exhibit are made known to the fact-finder.

CSX Transp., Inc. v. Casale, 250 Va. 359, 463 S.E.2d 445 (1995) (assigning error to lower court decision to admit chart on expert’s assumptions based on facts not in evidence).  See also Cowles v. Zahn, 206 Va. 743, 748, 146 S.E.2d 200, 204 (1966) (admonishing lower court not to admit into evidence an incomplete sketch of an accident scene); Smith v. Commonwealth, 239 Va. 243, 258, 389 S.E.2d 871, 879 (drawing used by expert admissible because it was supported by the evidence), cert. denied, 498 U.S. 881, 111 S. Ct. 221 (1990); Moore v. Warren, 203 Va. 117, 124, 122 S.E.2d 879, 885 (1961) (upholding decision to admit diagram of accident scene based on information in evidence).

The Supreme Court of Virginia has held that where a proper foundation is not laid, the issue before the court is the admissibility of the exhibit, not the weight to be given the evidence.  Casale, 250 Va. at 367, 463 S.E.2d at 450.

Under Va. Code Ann. § 46.2-379, diagrams of car accidents from police accident reports are inadmissible under the theory that jurors will give too much weight to the official report.  See Galbraith v. Fleming, 245 Va. 173, 175, 427 S.E.2d 187, 188 (1993).

2.  Computer Animation

Computer animation may be admissible where the evidence is relevant, supported by the evidence, and the probative value is not outweighed by the prejudicial effect.  Goins v. Commonwealth, 251 Va. 442, 459, 470 S.E.2d 114, 126 (where defense counsel failed to object contemporaneously, no abuse of discretion in denying request for cautionary jury instruction regarding video tape of computer animation of crime scene coupled with testimony of medical examiners that demonstrated the nature of the wounds and position of the victims), cert. denied, 519 U.S. 887, 117 S. Ct. 222 (1996).

The Court of Appeals for the Fourth Circuit has ruled that computer animation may be admitted where the jury fully understands that the animation is merely illustrative, is supported by evidence, and the trial court carefully instructs the jury.  Hinkle v. City of Clarksburg, 81 F.3d 416, 424-25 (4th Cir. 1996).  The Fourth Circuit has recognized the unique problems of computer animations that recreate events.  Gladhill v. Gen. Motors Corp., 743 F.2d 1049, 1051-52 (4th Cir. 1984) (videotape re-creation of auto accident that was not substantially similar to actual events was unduly prejudicial and inadmissible).

3.  Computer Simulations

Computer simulations project possible outcomes mathematically.  There is no controlling standard in Virginia for the admissibility of computer simulations.  Thus, it is helpful to look to accident reconstruction cases.

Virginia is generally reluctant to admit accident reconstruction evidence.  Virginia courts traditionally adhere to the common-law “ultimate fact in issue rule” and accordingly find it improper for any witness, lay or expert, to express a conclusion regarding a motor vehicle accident.  Brown v. Corbin, 244 Va. 528, 423 S.E.2d 176 (1992) (expert testimony invaded province of jury, offered “speculation in the guise of scientific opinion, which when presented through the testimony of an expert, prejudiced [the challenging party]”).

Under Va. Code Ann. § 8.01-401.3, expert testimony about matters of fact is permitted, but an expert or lay witness may not express an opinion that constitutes a conclusion of law.  Va. Code Ann. § 8.01-401.3(B).

4.  Computer-Generated Business Records and Official Records

Computer-generated business records are admissible in Virginia under the business records exception to the hearsay rule where (1) the record keeper has personal knowledge of the facts or events recorded, or (2) where the “trustworthiness or reliability of records is guaranteed by the regularity of their preparation and the fact that the records are relied upon in the transaction of business by the person or entities for which they are kept.”  Kettler & Scott, Inc. v. Earth Tech. Cos., Inc., 248 Va. 450, 457, 449 S.E.2d 782, 785-86 (1994) (data from backup disk was admissible where computer program was destroyed).  See also Fitzhugh v. Commonwealth, 20 Va. App. 275, 456 S.E.2d 163 (Ct. App. 1995) (upholding decision to admit supermarket cash register tape under business record exception based on regularity of entry and reliance of store and customer on the tape); Penny v. Commonwealth, 6 Va. App. 494, 370 S.E.2d 314 (Ct. App. 1988) (reversing conviction for making obscene phone calls because Commonwealth failed to introduce evidence concerning the reliability of computer-generated call trap records).

Computer-generated official records are admissible under the official records exception to the hearsay rule.  Smoot v. Commonwealth, 18 Va. App. 562, 445 S.E.2d 688 (Ct. App. 1994) (computer-generated driving records).  This exception applies where records and reports are prepared by public officials “pursuant to a duty imposed by statute or required by the nature of their offices,” and relate facts or events within personal knowledge of the recording official.  Williams v. Commonwealth, 213 Va. 45, 46, 189 S.E.2d 378, 379 (1972).

5.  Videotapes

Videotapes may be admitted (1) to illustrate the testimony of a witness (illustrative evidence) and (2) as “mute, silent, or dumb independent photographic witness” (real evidence).  Brooks v. Commonwealth, 15 Va. App. 407, 410, 424 S.E.2d 566, 569 (Ct. App. 1992) (quoting Ferguson v. Commonwealth, 212 Va. 745, 746, 187 S.E.2d 189, 190, cert. denied, 409 U.S. 861, 93 S. Ct. 150, reh’g denied, 409 U.S. 1050, 93 S. Ct. 533 (1972)).

Before a videotape may be admitted into evidence, the proponent must authenticate it.  Brooks, 15 Va. App. at 410, 424 S.E.2d at 569.  Once authenticated, the videotape must also be found relevant and not highly prejudicial.  The proponent must demonstrate that the videotape is relevant and lay a foundation for its introduction as evidence.  Goins, 251 Va. at 459, 470 S.E.2d at 126; Stamper v. Commonwealth, 220 Va. 260, 270-71, 257 S.E.2d 808, 816 (1979), cert. denied, 445 U.S. 972, 100 S. Ct. 1666 (1980).  Videotapes that accurately portray a scene are not rendered inadmissible simply because their gruesome or shocking nature.  Spencer v. Commonwealth, 238 Va. 295, 312, 384 S.E.2d 785, 796 (photographs and videotapes of crime scene admissible), cert. denied, 493 U.S. 1093, 110 S. Ct. 1171 (1989).

When the tape is being offered as real evidence, it may be admissible even if no person witnessed what is shown on the tape.  Adequate foundation must still be laid, however.  Brooks, 15 Va. App. at 410, 424 S.E.2d at 569.  Audio portions of videotapes may be subject to rules similar to those applicable to audiotapes.  Id. at 411, 424 S.E.2d at 569.

6.  Audiotapes 

A proper foundation must be laid to show that an audiotape is accurate and was not altered or substituted.  Witt v. Commonwealth, 15 Va. App. 215, 422 S.E.2d 465 (Ct. App. 1992).  Where the message received (what was heard) is at issue, transcripts of the audiotape may be properly excluded.  Philip Morris, Inc. v. Emerson, 235 Va. 380, 410, 368 S.E.2d 268, 284 (1988) (discretion of trial court whether transcript for what was said may be admitted).
See also “Foundation Lacking.”

Dead Man's Statute Violated
The “Dead Man's Statute” serves as a statutory exception to the hearsay rule.  Va. Code Ann. § 8.01-397.  The statute provides:

In an action by or against a person who, from any cause, is incapable of testifying, or by or against the committee, trustee, executor, administrator, heir, or other representative of the person so incapable of testifying, no judgment or decree shall be rendered in favor of an adverse or interested party founded on his uncorroborated testimony.  In any such action, whether such adverse party testifies or not, all entries, memoranda, and declarations by the party so incapable of testifying made while he was capable, relevant to the matter in issue, may be received as evidence in all proceedings including without limitation those to which a person under a disability is a party.  The phrase “from any cause” as used in this section shall not include situations in which the party who is incapable of testifying has rendered himself unable to testify by an intentional self-inflicted injury.

The purpose of the rule is to prevent a surviving party from having the benefit of his or her own testimony where, by reason of death or incapacity, the opponent of the testimony is deprived of communicating their version of the transaction.  Hereford v. Paytes, 226 Va. 604, 311 S.E.2d 790 (1984).

The statute is inapplicable where a plaintiff offers an adverse party's testimony and that testimony is not contradicted or inherently improbable.  Brown v. Metz, 240 Va. 127, 131-32, 393 S.E.2d 402, 404 (1990).

Under the rule:
1.
The testifying party may not secure judgments solely based on uncorroborated testimony; and
2.
“[E]ntries, memoranda, and declarations” of the incapable party should be introduced in evidence.

Va. Code Ann. § 8.01-397; see also Charles E. Friend, The Law of Evidence in Virginia, § 6-8, at 240-244 (6th ed. 2003).

Exhibit Foundation Lacking
Exhibits may be classified as either “real evidence” (the items that were actually involved) or “representative evidence” (sometimes also referred to as “demonstrative” evidence, although the Virginia courts have sometimes used the term “demonstrative evidence” to refer to “real evidence”).

A.  Standards for Admissibility of “Real Evidence”
1.
Exhibit is relevant.
2.
Exhibit is not prejudicial.
3.
Exhibit is authentic (the same item and in the same condition involved in the relevant event).
4.
Any changes in the item are fully explained.

A chain-of-custody showing may be necessary for real evidence.  If the item is “unique and readily identifiable” it is admissible if the Commonwealth can “establish that it is reasonably certain that substitution, alteration, or tampering did not occur.”  Smith v. Commonwealth, 219 Va. 554, 558-59, 248 S.E.2d 805, 808 (1978).  Chemical analysis requires establishment of chain of custody.  Jones v. Commonwealth, 228 Va. 427, 441-42, 323 S.E.2d 554, 562 (1984), cert. denied, 472 U.S. 1012, 105 S. Ct. 2713 (1985); see also Washington v. Commonwealth, 2001 WL 15699, at *4 (Ct. App. 2001) (“The burden is upon the party offering real evidence to show with reasonable certainty that there has been no alteration or substitution of it.”).

B.
Standards of Admissibility of Representative (“Demonstrative”) Evidence 

The admissibility of traditional demonstrative evidence is subject to the rules of relevance and prejudice.  The evidence must: be used for demonstrative purposes, cannot be unduly prejudicial, and a foundation must be laid.  Lucas v. HCMF Corp., 238 Va. 446, 384 S.E.2d 92 (1989) (error in refusing to admit photograph of ulcers on theory that in a “before and after” situation one must show the condition at issue before and after the alleged negligence).  In addition, the evidence is admissible if:

1.
Exhibit is relevant.
2.
Exhibit fairly and accurately represents time or place, or changes are fully explained.
3.
Exhibit will assist jury in understanding issues.

Generally, demonstrative evidence is proper whenever its use will assist the jury in understanding the testimony in the case.  If an exhibit is being used solely to explain testimony, and does not purport to duplicate actual objects or conditions, it need not be the real item.  Cowles v. Zahn, 206 Va. 743, 748, 146 S.E.2d 200, 204 (1966) (admonishing court not to place in evidence an incomplete sketch of an accident scene used in the previous trial).

In Virginia, the decision of whether to allow demonstrative evidence is within the sound discretion of the trial court.  Breard v. Commonwealth, 248 Va. 68, 82, 445 S.E.2d 670, 678 (upholding decision to admit photographs and diagrams of crime scene), cert. denied, 513 U.S. 971, 115 S. Ct. 442 (1994); Mackall v. Commonwealth, 236 Va. 240, 253, 372 S.E.2d 759, 768 (1988) (no abuse of discretion to allow medical examiner to demonstrate bullet trajectory by inserting a knitting needle into a styrofoam model of a human head), cert. denied, 492 U.S. 925, 109 S. Ct. 3261 (1989).

Demonstrative evidence is often used to clarify testimony.  Absent an abuse of discretion, the Supreme Court of Virginia will not find reversible error.  Peoples v. Commonwealth, 147 Va. 692, 705, 137 S.E. 603, 607 (1927) (upholding decision to allow demonstrative use of long-barreled revolver to show the deceased's wounds were not self-inflicted); see also Kehinde v. Commonwealth, 1 Va. App. 342, 338 S.E.2d 356 (Ct. App. 1986) (held that use of doll to aid eleven-year-old witness testifying about sexual abuse was appropriate).

A proper foundation must be laid through direct evidence or testimony.  To lay a foundation, a witness can testify that the exhibit accurately depicts the thing in question. In the case of advanced technologies, expert testimony on the technology and how the demonstrative evidence was produced may also be necessary.  If the demonstration is a test or the result of a test to demonstrate how some salient event occurred, then the test must be substantially similar in essential particulars to the actual event at issue.  Featherall v. Firestone Tire & Rubber Co., 219 Va. 949, 960, 252 S.E.2d 358, 365-66 (1979) (court properly excluded evidence where condition during testing was substantially different from condition during the accident in question).  If the demonstrative evidence is not substantially similar, it may be considered irrelevant and inadmissible.  Id.  A trial court retains full discretion in determining whether demonstrative evidence to illustrate testimonial evidence is admissible.  Jackson v. Commonwealth, 267 Va. 178, 201, 590 S.E.2d 520, 533, cert denied, 543 U.S. 891, 125 S. Ct. 168 (2004).

Attorneys challenging demonstrative evidence may challenge the evidence based on lack of foundation, hearsay, and relevance.  In addition, the evidence may go beyond illustration, or be argumentative.  It may also portray disputed opinions as fact, or it may, due to its nature, place undue emphasis on certain matters or events to the prejudice of the challenging party.

In introducing documentary evidence, the following general procedures should be followed:

1.
The exhibits should be marked for identification.
2.
The exhibits should be shown to opposing counsel.
3.
The exhibits should be shown to the witness while counsel is also identifying for the record what is being done.
4.
The witness should be asked to identify the exhibit by exhibit number (including a general description, such as a letter dated at a certain time).
5.
The witness should be asked to describe the exhibit.
6.
Inquiry should be made into the authenticity of the document.
7.
The relevance of the document should be examined.
8.
The exhibit should be offered into evidence (unless otherwise admitted at pretrial).
9.
A ruling should be obtained from the court as to admissibility.
10.
The exhibit should be marked into evidence (where necessary by local practice).

See also “Business Records Not Established.”
Expert Testimony Improper
A.  Scope of Admissibility

Expert opinion testimony is testimony by a witness who has specialized knowledge.

Expert testimony is admissible when the subject matter is not within the range of a layperson's common experience.  It is not admissible on “matters of common knowledge or those as to which the jury are [sic] competent to form an intelligent and accurate opinion as is the witness.”  Tittsworth v. Robinson, 252 Va. 151, 475 S.E.2d 261 (1996); Grasty v. Tanner, 206 Va. 723, 726, 146 S.E.2d 252, 254 (1966); Blue Ridge Serv. Corp. v. Saxon Shoes, Inc., 271 Va. 206, 212-213, 624 S.E.2d 55, 59 (2006) (citing Tittsworth, 252 Va. at 154, 475 S.E. 2d at 263).

The admission of expert testimony is within the sound discretion of the trial judge.  Patterson v. Commonwealth, 3 Va. App. 1, 348 S.E.2d 285 (Ct. App. 1986).  Pelletier v. Commonwealth, 42 Va. App. 406 (Ct. App. 2004).  For criminal cases, expert testimony is allowed only if a fact requires the assistance of expertise.  See, e.g., Richmond Newspapers v. Lipcomb, 234 Va. 277, 296, 362 S.E.2d 32, 42, cert. denied, 486 U.S. 1023 (1987).  For civil cases, Va. Code Ann. § 8.01-401.3(A) authorizes expert testimony in any situation where it would be helpful to the trier of fact.

Opinions on ultimate issues are inadmissible.  For example, legal conclusions and opinions on culpability or legal capacity are not admissible.  See, e.g., Cartera v. Commonwealth, 219 Va. 516, 519, 248 S.E.2d 784 (1978) (error to permit testimony from doctor that victims had been raped); see also Ward v. Commonwealth, 264 Va. 648 (2002) (an expert's testimony upon the ultimate issue of fact is impermissible because it invades the province of the fact finder).  However, “the mere fact that an expert's testimony tends to prove an ultimate fact in issue does not preclude the witness from testifying on a subject.”  Zook v. Commonwealth, 31 Va. App. 560, 566 (Ct. App. 2000).  Also, expert witnesses may give opinions on important facts. See, e.g., Payne v. Commonwealth, 233 Va. 460, 357 S.E.2d 500, cert. denied, 484 U.S. 1021 (1987) (future dangerousness opinion admissible).  In addition, an expert may testify as to a witness or defendant’s mental disorder and the hypothetical effect of the disorder on the person in the witness or defendant’s situation as long as the expert does not opine on the truth of the statement at issue.  Pritchett v. Virginia, 263 Va. 182, 557 S.E.2d 205 (2002).  But see Webb v. Smith, 2008 WL 2312684 (Va. 2008) (in rare medical malpractice actions, expert testimony is not required to establish that a physician’s gross deviation from an accepted standard of care was the proximate cause of the patient’s injuries).  However, “[a]n expert witness may not express an opinion as to the veracity of a witness because such testimony improperly invades the province of the jury to determine the reliability of a witness.”  Pritchett v. Commonwealth, 263 Va. 182, 187, 557 S.E.2d 205, 208 (2002).

Personal knowledge of the expert includes information gained in the expert's practice and experience.  Cantrell v. Virginia, 229 Va. 387, 329 S.E.2d 22 (1985); Kern v. Commonwealth, 2 Va. App. 84, 341 S.E.2d 397 (Ct. App. 1986); Zook v. Commonwealth, 31 Va. App. 560 (Ct. App. 2000).

The Virginia rule, as applied in civil cases, follows the general outline of the Federal Rules of Evidence, Fed. R. Evid. 703 & 705, with notable exception.  See, e.g., McMunn v. Tatum, 237 Va. 558, 379 S.E.2d 908 (1989) (expert may not testify as to hearsay opinion of others).

Va. Code Ann. § 8.01-401.1 provides, in part:

In any civil action any expert witness may give testimony and render an opinion or draw inferences from facts, circumstances or data made known to or perceived by such witness at or before the hearing or trial during which he is called upon to testify.  The facts, circumstances or data relied upon by such witness in forming an opinion or drawing inferences, if of a type normally relied upon by others in the particular field of expertise in forming opinions and drawing inferences, need not be admissible in evidence.

This statute is modeled after Fed. R. Evid. 703 and 705.

The expert may testify in terms of opinion or inference and give his reason therefore without prior disclosure of the underlying facts or data, unless the court requires otherwise.  Va. Code Ann. § 8.01-401.1.  The expert may in any event be required to disclose the underlying facts or data on cross-examination.  (1994, c. 328).

In cases not controlled by § 8.01-401.1, Virginia law requires that the factual basis for an expert's opinion be set forth in the testimony, either through personal knowledge, Cantrell v. Virginia, 229 Va. 387, 329 S.E.2d 22 (1985); or by use of hypothetical questions based upon facts in evidence.  Simpson v. Commonwealth, 227 Va. 557, 318 S.E.2d 386 (1984).  A hypothetical based on materially incomplete or erroneous facts is inadmissible.  Waitt v. Commonwealth, 207 Va. 230, 148 S.E.2d 805 (1966).  Speculation is not permitted.  Countryside Corp. v. Taylor, 263 Va. 549, 553, 561 S.E.2d 680, 682 (2002); Thorpe v. Commonwealth, 223 Va. 609, 292 S.E.2d 323 (1982). 

Experts may express opinions and draw inferences from inadmissible sources.  See M.E.D. v. J.P.M., 3 Va. App. 391, 350 S.E.2d 215 (Ct. App. 1986).  However, the proponent of expert testimony may not elicit inadmissible materials such as hearsay on direct examination of the witness.  Todd v. Williams, 242 Va. 178, 409 S.E.2d 450 (1991). 

Generally, unadmitted material may not serve as a basis for expert opinions in criminal cases.  Simpson, 227 Va. at 565, 318 S.E.2d at 391.  Also in criminal cases, usage of learned treatises in examining witnesses is limited to impeachment of the expert.  This is true barring receipt on the merits of statements, even from authorities the witness acknowledges to be authoritative.  See, e.g., Hopkins v. Gromovsky, 198 Va. 389, 395, 94 S.E.2d 190, 194 (1956); see also Budd v. Punyanitya, 273 Va. 583, 594 (2007) (holding that Va. Code Ann. § 8.01-401.1 does not overrule Hopkins).

The expert may express opinions within a field of expertise, but not express opinions as to the ultimate issue of fact.  See, e.g., Freeman v. Commonwealth, 223 Va. 301, 315, 288 S.E.2d 461 (1982); Commonwealth v. Lotz Realty, 237 Va. 1, 8-9, 376 S.E.2d 54, 50 (1989).  For example, in Price v. Taylor, the Supreme Court of Virginia held that attorneys' testimony about the validity of a contract in a breach of real estate sales contract cases was inadmissible “because the attorneys' statements were conclusions of law prohibited by Code § 8.01-401.3(B).”  Price v. Taylor, 251 Va. 82, 466 S.E.2d 87, 89 (1996).

The question of whether to admit an expert's testimony is a matter of discretion for the court.  The Supreme Court of Virginia is reluctant to overturn a trial court's decision in discretionary matters.  See, e.g., Poliquin v. Daniels, 254 Va. 51, 486 S.E.2d 530 (1997) (refusing to overturn trial court's admission of evidence where witness was “qualified by the thinnest of reed under the statute”); Lawson v. Elkins, 252 Va. 352, 477 S.E.2d 510 (1996) (refusing to overturn trial court's determination of admissibility of testimony in medical malpractice case). However, this discretion is not limitless.  See, e.g., Griffin v. The Spacemaker Group, Inc., 254 Va. 141, 486 S.E.2d 541 (1997) (reversing trial court for improper inclusion of expert testimony); Countryside Corp. v. Taylor, 263 Va. 549 (2002) (holding expert testimony on damages was inadmissible as based on fiction).

B.  Qualifications of Expert
1.  General

The expert need not be the most qualified person; it is sufficient if the witness has sufficient credentials to assist the fact-finder.  See, e.g., Butler v. Greenwood, 180 Va. 456, 462, 23 S.E.2d 217, 219 (1942).

No formal education is required as long as the witness demonstrates sufficient expertise in the field and the opinion will be of benefit to the jury.  See, e.g., Neblett v. Hunter, 207 Va. 335, 150 S.E.2d 115 (1966).  Expertise can come from study or experience, and the person who has become an expert need not know everything that experts in the field know.  Norfolk & Western Ry. Co. v. Anderson, 207 Va. 567, 571, 151 S.E.2d 628, 631 (1966).  A person who has sufficient knowledge of his subject to give value to his opinion may testify as an expert.  All that is necessary is that he be better qualified than the jury to form an inference from the facts.  Mohajer v. Commonwealth, 39 Va. App. 21, 569 S.E.2d 738 (Ct. App. 2002).  Where a statute designates express qualifications for an expert witness, the witness must satisfy the statutory criteria in order to testify as an expert.  Atkins v. Commonwealth, 272 Va. 144, 631 S.E.2d 93 (2006).

An expert's testimony may not exceed the expert's area of expertise and an expert may not engage in pure speculation.  An expert qualified in one field is not necessarily competent to testify as an expert in another field.  See, e.g., Strawderman v. Commonwealth, 200 Va. 855, 859, 108 S.E.2d 376, 380 (1959).  An expert's role is to supplement information available for consideration of the court or jury and not to substitute his judgment for the court or jury.  See generally Coppola v. Commonwealth, 220 Va. 243, 251-53, 257 S.E.2d 797, 803-04 (1979) (psychiatrist may not testify as to witness's honesty).

An expert qualified in one particular subject may not be qualified to express opinions on other subjects, even if closely related.  Lawson v. Elkins, 252 Va. 352, 355, 477 S.E.2d 510, 511 (1992) (neurosurgeon not permitted to express opinion on chemonucleolysis procedure); Tazewell Oil Co. v. United Virginia Bank, 243 Va. 94, 110, 413 S.E.2d 611, 620 (1992) (witness with experience in business not allowed to testify as expert on commercial standards and practices in the lending industry); Nelson v. Commonwealth, 235 Va. 228, 240, 368 S.E.2d 239, 246 (1988) (HVAC expert not allowed to opine on architectural standard of care); Virginia Electric and Power Co. v. Lado, 220 Va. 997, 1005, 266 S.E.2d 431, 436 (1980) (real estate expert not permitted to opine on overhead power line dangers); Maxwell v. McCaffrey, 219 Va. 909, 913, 252 S.E.2d 342, 345 (1979) (orthopedic surgeon not permitted to opine on standard of care for chiropractors).  Compare Griffett v. Ryan, 247 Va. 465, 443 S.E.2d 149 (1994) (internist permitted to opine on standard of care imposed on gastroenterologists).

The decision as to whether an expert is qualified is largely a question within the sound discretion of the trial court.  Wood v. Brass Pro Shops, Inc., 250 Va. 297, 304-05, 462 S.E.2d 101, 105 (1995).

2.  Medical Experts

Medical experts are treated like other witnesses, although medical testimony is generally admitted as involving matters “beyond the range of common experience.”

In malpractice cases, expert testimony is generally required.  Little v. Cross, 217 Va. 71, 225 S.E.2d 387 (1976); Bitar v. Rahman, 272 Va. 130, 138, 630 S.E.2d 319, 324 (2006) (“[E]pert testimony is ordinarily necessary to establish the appropriate standard of care, to establish a deviation from the standard, and to establish that such a deviation was the proximate cause of the claimed damages.”) (quoting Perdieu v. Blackstone Family Practice Ctr., Inc., 264 Va. 408, 420, 568 S.E.2d 703, 710 (2002).

The standard of care in medical malpractice is a statewide standard except under special circumstances where the standard of care in the locality or similar localities is “more appropriate than a statewide standard.”  Va. Code Ann. § 8.01-581.20 (2006).

A physician or surgeon need not be a specialist, but lack of specialization may be considered in determining the weight to be given in the testimony.

Physicians licensed in the Commonwealth “shall be presumed to know the statewide standard of care in the specialty or field of medicine in which he is qualified and certified.”  Va. Code Ann. § 8.01-581.20 (2006).  Physicians licensed in other states that “meet[] the educational and examination requirements for licensure in Virginia” are also presumed to know the statewide standard in his or her specialty or field.  Va. Code Ann. § 8.01-581.20 (2006).

For an expert medical witness to testify to “a reasonable medical certainty,” the witness must conclude that “it is at least more probable than not that the disease arose out of and in the course of employment.”  Fairfax Hosp. Sys., Inc. v. Curtis, 249 Va. 531, 457 S.E.2d 66 (1995); Ross Laboratories & Assoc. Indem. Corp. v. Barbour, 13 Va. App. 373, 412 S.E.2d 205 (Ct. App. 1991).  See also Spruill v. Commonwealth, 221 Va. 475, 271 S.E.2d 419 (1980); Greif Cos. v. Sipe, 16 Va. App. 709, 434 S.E.2d 314 (Ct. App. 1993).

An opinion regarding causation of an injury is part of a diagnosis and must be proffered by a licensed medical doctor.  John v. Im, 263 Va. 315, 559 S.E.2d 694 (2002).  However, a sexual assault nurse examiner need not be licensed to practice medicine to express an expert opinion on the causation of injuries in the context of an alleged sexual assault where she offers an opinion in terms of whether or not the victim’s injuries are consistent or inconsistent with consensual sexual intercourse.  Mohajer v. Commonwealth, 39 Va. App. 21, 569 S.E.2d 738 (Ct. App. 2002).  Furthermore, licensed professionals may give testimony consistent with their statutory authority, notwithstanding the fact that the testimony may be a medical diagnosis.  Conley v. Commonwealth, 273 Va. 554, 643 S.E.2d 131 (2007) (“licensed clinical social workers who are authorized to diagnose mental disorders by statute in appropriate circumstances, may render expert testimony regarding such diagnoses”); Fitzgerald v. Commonwealth, 273 Va. 596, 643 S.E.2d 162 (2007) (“a licensed professional counselor may in appropriate circumstances render expert testimony regarding a diagnosis of a mental disorder”).
C.  Hypothetical Questions
Hypothetical questions are unnecessary when the expert testifies based on facts, circumstances or data made known to, or perceived by, the expert at or before hearing or trial.  Cantrell v. Commonwealth, 229 Va. 387, 329 S.E.2d 22 (1985).

D.  Opinions and Hearsay
On direct examination of an expert, the attorney is not permitted to elicit matters of hearsay opinion on which the expert relied in reaching his own opinion.  The leading case is May v. Caruso, 264 Va. 358 (2002) (discussing McMunn v. Tatum, 237 Va. 558, 379 S.E.2d 908 (1989) and 1994 amendments to Va. Code Ann. § 8.01-401.1).

An expert's statements of the hearsay opinions of other experts (who are not available for cross-examination), “notwithstanding the fact that the opinion of the expert witness is itself admitted, and notwithstanding the fact that the hearsay is of a type normally relied upon by others in the witness’s particular field of expertise,” is not admissible under § 8.01-401.1.  McMunn v. Tatum, 237 Va. 558, 566, 379 S.E.2d 908, 912 (1989); see also CSX Transp., Inc. v. Casale, 247 Va. 180, 441 S.E.2d 212 (1994) (Casale I) (reaffirming that § 8.01-401.1 does not authorize admission of hearsay opinion on which expert's opinion was based); but see Weinberg v. Given, 252 Va. 221, 476 S.E.2d 502 (1996) (asserting that the 1994 amendment made a substantive change in § 8.01-401.1 to permit, in certain limited circumstances, the hearsay content of certain statements contained in published and authoritative literature to be read into the record as substantive evidence, provided no other evidentiary rule prohibits such admission).

“It is permissible for an expert witness to give reasons for his opinion, but if he testifies to information received from other sources, such information may be considered only for the purpose of determining what weight should be given to the expert's conclusion.”  Foley v. Harris, 223 Va. 20, 29, 286 S.E.2d 186, 191 (1982); see also Bd. of Supervisors of Henrico Co. v. Martin, 3 Va. App. 139, 144, 348 S.E.2d 540, 542 (Ct. App. 1986) (patient history admissible only for purpose of explaining basis of opinion).

The Supreme Court of Virginia has held that the construction given to Fed. R. Evid. 703 and 705 by federal courts is “instructive” in interpreting Va. Code Ann. § 8.01-401.1.  McMunn v. Tatum, 237 Va. 558, 566, 379 S.E.2d 908, 912 (1989).  One Virginia court has suggested that “Virginia has adopted the Federal Rules of Discovery 'verbatim' so far as consistent with Virginia practice . . . to enable Virginia lawyers and circuit court judges to use federal precedents to guide Virginia practice in the field of discovery.”  Moyers v. Steinmetz, 37 Va. Cir. 25, 26 (Cir. Ct. 1995).

Va. Code Ann.§ 8.01-401.1 does not sanction the admission of expert testimony based upon a mere assumption that has no evidentiary support.  CSX Transportation, Inc. v. Casale, 250 Va. 359, 362, 463 S.E.2d 445, 447 (1995) (Casale II) (where expert based opinion on assumption that plaintiff would not work in the future, even though plaintiff had testified he was currently employed).  The qualification of an expert does not insure admission of every statement and opinion.  Id. at 366, 463 S.E.2d at 449.

An expert can express an opinion without initially disclosing the basis for the opinion or base such opinion on otherwise inadmissible evidence.  Id.  If the proper objection is made, however, the court must determine whether the factors required for formulating the opinion were utilized.  The trial court rather than the jury determines whether a foundation has been laid for the introduction of expert testimony.  Id.
Expert testimony “cannot be speculative or founded upon assumptions that have an insufficient factual basis . . . . Such testimony also is inadmissible if the expert has failed to consider all the variables that bear upon the inferences to be deduced from the facts observed.”  Tittsworth v. Robinson, 252 Va. 151, 154, 475 S.E.2d 261, 263 (1996).

The Virginia Supreme Court has stated that the 1994 amendment to § 8.01-401.1 “permits the hearsay content of [authoritative] articles to be read into the record as substantive evidence, provided no other evidentiary rule prohibits such admission.”  Weinberg v. Given, 252 Va. 221, 226, 476 S.E.2d 502, 504 (1996).

Va. Code Ann. § 8.01-401.1 has been construed to permit juries to consider statements in periodicals that are deemed reliable and authoritative. Weinberg v. Given, 252 Va. 221, 476 S.E.2d 502 (1997).  However, instructions permitting juries to consider contents of published treatises, periodicals or pamphlets are inappropriate because such instructions are comments on the evidence.  Id. at 226, 476 S.E.2d at 504.

E.  Opinion and Province of the Jury
“Expert testimony is appropriate to assist triers of fact in those areas where a person of normal intelligence and experience cannot make a competent decision.” Swiney v. Overby, 237 Va. 231, 233, 377 S.E.2d 372, 374 (1989).  In other words, expert testimony is admissible in civil cases if it will assist the fact-finder in understanding the evidence.  David A. Parker Enterprises v. Templeton, 251 Va. 235, 237, 467 S.E.2d 488, 490 (1996).

In David A. Parker Enter. v. Templeton, 251 Va. 235, 467 S.E.2d 488 (1996), the court explored whether certain opinion testimony invaded the province of the jury.  Here, the trial court permitted experts to opine that plaintiff's wounds were caused by a rotating propeller that was in motion.  The appellate court reversed and remanded, concluding that the opinions clearly invaded the province of the jury, since the jury was just as capable as the experts of reaching an informed and intelligent opinion and drawing its own conclusion from the facts and circumstances of the case as to the rotation of the propeller.  In so doing, the court noted that the general rule is that expert testimony is admissible if it will assist the trier of fact, but inadmissible as to matter on which the fact-finder is as capable as the expert of reaching an intelligent and informed opinion.

“It is well-settled that expert evidence concerning matters of common knowledge or those as to which the jury are as competent to form an opinion as the witness is inadmissible.”  Venable v. Stockner, 200 Va. 900, 904, 108 S.E.2d 380, 383 (1959); see also Bd. of Supervisors of Fairfax County v. Lake Servs. Inc., 247 Va. 293, 297, 440 S.E.2d 600, 602 (1994) (finding expert testimony unnecessary where jury was capable of understanding the case); Beverly Enterprises-Virginia, Inc. v. Nichols, 247 Va. 264, 267, 441 S.E.2d 1, 3 (1994) (expert testimony not always necessary in medical malpractice cases); Holcombe v. NationsBanc Fin. Servs. Corp., 248 Va. 445, 448 n.1, 450 S.E.2d 158, n.1 (1994).

The Supreme Court of Virginia has stated “[i]n certain rare cases . . . when the alleged negligent acts or omissions clearly lie within the range of a jury's common knowledge and experience, expert testimony is unnecessary.”  Dickerson v. Fatehi, 253 Va. 324, 484 S.E.2d 880 (1997) (medical malpractice case).

F.  Specific Applications

1.  Accident Reconstruction Testimony

“Accident reconstruction comprises an accumulation of factual and physical data by a non-eyewitness that enables him to describe the causes and events of the accident with varying degrees of specificity.”  J. of Civil Litigation 149, 1990 Massie, “What is Accident Reconstruction to the Law?”

Accident reconstruction testimony is rarely admissible because it invades the province of the jury.  Brown v. Corbin, 244 Va. 528, 531, 423 S.E.2d 176, 179 (1992). Other bases for excluding such evidence are that the testimony goes toward the ultimate issue of fact and the testimony is not necessary to assist the trier of fact.  See generally Lopez v. Dobson, 240 Va. 421, 423-24, 397 S.E.2d 863, 864-65 (1990); Swiney v. Overby, 237 Va. 231, 232-34, 377 S.E.2d 372, 373-74 (1989); Grasty v. Tanner, 206 Va. 723, 725-27, 146 S.E.2d 252, 253-55 (1966); Venable v. Stockner, 200 Va. 900, 904-95, 108 S.E.2d 380, 383-84 (1959).

Although Virginia courts are reluctant to admit such evidence, it has not been proven impossible to introduce accident reconstruction testimony.  See Hubbard v. Commonwealth, 12 Va. App. 250, 256-57, 403 S.E.2d 708, 711 (Ct. App. 1991), aff'd, 243 Va. 1, 413 S.E.2d 875 (1992).

One Virginia court determined that Va. Code Ann. § 8.01-401.3 had the following effects on this general rule:

· no effect on the exclusion of expert testimony based on common knowledge;
· overruled exclusion of testimony based on the ultimate issue of fact rationale.
Foster v. White, Law. No. 92-326, (28th Judicial Circuit, March 14, 1995, Chas. H. Smith, Jr., J.) (finding that the testimony was not necessary to assist the trier of fact in that particular case).

If testimony is based upon tests, experiments or photographs attempting to recreate an accident, they must have occurred under circumstances which were substantially similar to those prevailing at the time of the accident, and there must be no missing variables of a substantial nature.  Brown v. Corbin, 244 Va. 528, 531, 423 S.E.2d 176, 179 (1992).  See also Swiney, 237 Va. at 233, 377 S.E.2d at 374 (testimony inadmissible where expert did not account for missing variable); Tarmac Mid-Atlantic, Inc. v. Smiley Block Co., 250 Va. 161, 458 S.E.2d 462 (1995) (variables specified by trial court not variable enough to exclude); Tittsworth, 252 Va. at 154, 475 S.E.2d at 263 (testimony inadmissible because test results relied on were not shown to be similar to those existing at scene and testimony contained too many disregarded variables).

2.  Attorneys' Fees

In cases where a contract or statute authorizes recovery of reasonable attorneys' fees, expert testimony is necessary to establish the reasonableness of fees.  Mullins v. Richlands Nat’l Bank, 241 Va. 447, 449, 403 S.E.2d 334, 335 (1991); but see Tazewell Oil. Co., 243 Va. at 111-12, 413 S.E.2d at 612 (expert testimony is not required in every case; here, unrefuted affidavits and time records were sufficient).  See also Seyfarth, Shaw, Fairweather & Geraldson v. Lake Fairfax Seven Ltd. P’ship, 253 Va. 93, 97, 480 S.E.2d 471, 473 (1997) (law firm not required to present expert testimony to prove reasonableness of fees charged to defendants where other evidence had been proffered to establish a prima facie case).

3.  Miscellaneous Cases

Norfolk & W. Ry. Co. v. Puryear, 250 Va. 559, 463 S.E.2d 442 (1995) (selective summaries inadmissible but supporting exhibits may be shown to jury during closing although may not be admitted to evidence as exhibits); Street v. Street, 1997 Va. App. LEXIS 25 (Ct. App. Jan. 21, 1997). (En banc panel reversed where trial judge arbitrarily disregarded testimony); R.K. Chevrolet, Inc. v. Hayden, 253 Va. 50, 480 S.E.2d 477 (1997) (accountant permitted to testify regarding causation for loss of business from breach of employment contract); Franconia Assocs. v. Clark, 250 Va. 444, 463 S.E.2d 670 (1995) (owner of business permitted to testify that automatic door was operating properly).

See also “Opinion Rule Violated: Expert Witness.”
Foundation Lacking
Virginia courts recognize that there are many ways to lay a foundation for the introduction of evidence.  It is crucial, however, for the trier of fact to have a basis for accepting the proponent's representations about the evidence.  Foulkes v. Commonwealth, 41 Va. 836 (General Court 1843).

Testimony of a witness with knowledge that a matter is what it is claimed to be is sufficient to satisfy this rule.  This testimony can cover a wide range of topics, such as the authenticity of a document that a witness saw being executed.

A lay witness may not testify unless the testimony is based on personal knowledge.  See, e.g., McComb v. Farrow, 128 Va. 455, 463, 104 S.E. 812, 815 (1920) (lay opinion).  The use of expert testimony as a method of authentication is acknowledged in Virginia.  See, e.g., Adams v. Ristine, 138 Va. 273, 287, 122 S.E. 126 (1924); Bowers v. Huddleston, 241 Va. 83, 399 S.E.2d 811 (1991).

The following examples include other types of evidence that are admissible if a proper foundation is established:

· Photographs to (a) illustrate testimony of witnesses or (b) used as independent depictions of events if demonstrated to be accurate or if the distinctions are made clear and the facts are not distorted.  See, e.g., Ferguson v. Commonwealth, 212 Va. 745, 187 S.E.2d 189, cert. denied, 409 U.S. 861 (1972), reh’g denied, 409 U.S. 1050 (1972).
· X-rays, when made by competent technicians and accurate. An x-ray found in client file is not by itself sufficient.  See Meade v. Belcher, 212 Va. 796, 801, 188 S.E.2d 211, 215 (1972).
· Experiments (see “Scientific Evidence”).
· Videotapes and Audio-visual depositions.  See, e.g., Virginia Uniform Audio-Visual Deposition Act, Va. Code Ann. § 8.01-412.2 (2006).
· “Views” are authorized by Va. Code Ann. §§ 8.01-376 and 19.2-264.1 not as evidence “but only to explain and clarify.”  Kearns v. Hall, 197 Va. 736, 741, 91 S.E.2d 648, 651-52 (1956).
· Distinctive characteristics, etc.  The appearance, contents, substance, internal patterns or other distinctive characteristics, taken in conjunction with the circumstances, can be sufficient to authenticate.  See, e.g., Whaley v. Commonwealth, 214 Va. 353, 356-58, 200 S.E.2d 556 (1973).
· Ancient writings.  Ancient writings may be authenticated by evidence that (a) it was in such condition as not to raise suspicions concerning authenticity; (b) it was in a place where it would likely be if it was authentic; and (c) it had been in existence for at least 30 years.  Caruthers v. Eldridge, 53 Va. 670 (1855).  See also Robinson v. Peterson, 100 Va. 186, 104 S.E.2d 788 (1958); Charles E. Friend, The Law of Evidence in Virginia, §15-7 and §18-27 (6th ed. 2003).  See “Hearsay Exception: Declarant's Availability Immaterial.”
· Process or system.  Evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result is sufficient to authenticate a process or system.  Ferguson v. Commonwealth, 212 Va. 745, 187 S.E.2d 189, cert. denied, 409 U.S. 861 (1972), reh’g denied, 409 U.S. 1050 (1972).

See also “Authentication or Identification Lacking.”

Habit, Routine Practice Improper
Habit generally refers to customary conduct characterized by frequent repetition of the same acts.

A.  Habit
1. General habits are held to lack probative value.
2. Specific habits that involve particular acts done in a particular way may be admissible.  (See “Custom” below).

See, e.g., Jackson v. Chesapeake & O. Ry. Co., 179 Va. 642, 20 S.E.2d 489 (1942) (habit rejected for proving negligence but admitted for showing that train stopped at a particular location).

Introduction of habit evidence depends on the facts and circumstances of each case.  The cases appear to accept evidence of a specific habit but reject evidence of a general habit.  Compare Washington A. & Mt. V. Ry. Co. v. Trimyer, 110 Va. 856, 67 S.E. 531 (1910), with Jackson v. Chesapeake & Ohio Ry. Co., 179 Va. 642, 20 S.E.2d 489 (1942).  More general traits, like carelessness or aggressiveness, are usually not admissible.  See, e.g., Graham v. Commonwealth, 127 Va. 808, 103 S.E. 565 (1920).
In 2000 the General Assembly enact Va. Code § 8.01-397.1 to clarify how habit evidence may be admitted in civil cases. The statute expressly excepts its application to criminal cases.
The admission of habit evidence, even though there are eyewitnesses, is consistent with Alexandria & F.R. Co. v. Herndon, 87 Va. 193, 12 S.E. 289 (1890), and no special corroboration of habit proof is required.  Evidence of habit is allowed to prove events that occurred on prior occasions as opposed to events in question, and is not conclusive evidence.  See Ligon v. Southside Cardiologist Associates, P.C., 258 Va. 306, 312, 519 S.E.2d 361, 363-64 (1999).

“Habit” is to be distinguished from “character.”  Character is a general description of disposition of witness -- e.g., honesty.  See “Character Inadmissible.”

A. Custom and Course of Dealing
Custom and course of dealing in business matters may be admitted if:

1. Relevant.
2. Representative of general usage in a trade or business.
3. Courts typically exclude custom or usage of another company or business as not probative of general custom in course of dealing.

See, e.g., M.W. Worley Constr. Co. v. Hungerford, Inc., 215 Va. 377, 381, 210 S.E.2d 161, 164 (1974).
B. Representative Cases
McNeill v. Spindler, 191 Va. 685, 690, 691, 62 S.E.2d 13, 16 (1950) (under doctrine of negligent entrustment, test of intoxication is whether defendant held knowledge that person entrusted possessed habit of drinking and habit was such that he was likely to drive while intoxicated); Basham v. Terry, 199 Va. 817, 102 S.E.2d 285 (1958) (upholding admission of evidence of habit of heavy drinking in wrongful death suit); Smith v. Grenadier, 203 Va. 740, 127 S.E.2d 107 (1962) (not error to refuse to submit question to jury over knowledge of dangerous conditions where no evidence of habit of leaving equipment in dangerous positions was introduced); Jackson v. Chesapeake & Ohio Ry. Co., 179 Va. 642, 20 S.E.2d 489 (1942) (where driver is alleged to have driven negligently in accident case, evidence of habit of careful or cautious driving ordinarily not admissible to show care in driving when accident occurred, because evidence of general habits of person not admissible for purposes of showing nature of conduct on a specific occasion); Virginia Iron, Coal & Coke Co. v. Lore, 104 Va. 217, 51 S.E. 371 (1905) (no error in allowing jury to determine if evidence of engineerman's habit or custom of leaving switch open was contributory negligence); Owens-Corning Fiberglas Corp. v. Watson, 243 Va. 128, 413 S.E.2d 630 (1992) (no error to exclude evidence of decedent's smoking habit because smoking was not a critical factor in asbestos suit; no abuse of discretion to exclude prior history of smoking even if such habits affect life expectancy tables introduced as evidence under Va. Code Ann. § 8.01-419); Epperly v. Commonwealth, 224 Va. 214, 294 S.E.2d 882 (1982) (evidence of good character and peaceable nature of victim relevant to show unlikelihood that victim would take own life, flee or fall victim to accidental death because of some dangerous habit or practice).

See Charles E. Friend, The Law of Evidence in Virginia, §§ 12-13, at 472-478 (6th ed. 2003).

Harassment
The trial judge, in an exercise of control of the proceedings, has the full authority to protect a witness from harassment or undue embarrassment.  While harassment may take a variety of forms, it is almost always counterproductive.

Harassment, and its related problem of arguing with a witness, may distract the jury from consideration of the facts and the credibility of the witness.  Va. R. Prof. Conduct 3.5(f) provides that a lawyer shall not engage in conduct intended to disrupt a tribunal.

See also “Argumentative.”

Hearsay
A.  General
Hearsay is governed by the common law rule.  The Supreme Court has defined hearsay as:

“[T]estimony given by a witness who relates, not what he knows personally, but what others have told him, or what he has heard said by others.”  Cross v. Commonwealth, 195 Va. 62, 74, 77 S.E.2d 447, 453 (1953).

Hearsay by definition is inadmissible unless an exception is found.  When hearsay is admitted without objection, the objection is waived.  See, e.g., Burns v. Stafford County, 227 Va. 354, 315 S.E.2d 856 (1984).  However, a trial court may entertain an untimely objection or exclude inadmissible hearsay where no contemporaneous objection was made to the evidence but an objection was made later in the proceedings.  See, e.g., Zook v. Commonwealth, 31 Va. App. 560, 568, 525 S.E.2d 32, 35 (Ct. App. 2000).

Two elements are required for a statement to constitute hearsay:  (1) an out-of-court statement, (2) offered for the truth of the statement.  When either element is missing, the matter does not involve hearsay.  Fields v. Dinwiddie County Dept. of Social Services, 46 Va. App. 1, 8, 614 S.E.2d 656, 659 (Ct. App. 2005).

The critical task for trial counsel is to determine whether the statement is offered for the truth of the matter asserted.  See, e.g., State Farm Fire & Cas. Co. v. Scott, 236 Va. 116, 122, 372 S.E.2d 383, 386 (1988).  For example, the definition of hearsay also does not include “verbal acts” in which the utterance of the statement itself, not the truth of the contents of the statements, affects the legal rights of the parties or is a circumstance bearing on the person's conduct.  See, e.g., Upchurch v. Commonwealth, 220 Va. 408, 258 S.E.2d 506 (1979) (police radio report admissible to explain police officer's reaction to the radio report).

Just because a statement does not amount to hearsay does not mean that the statement is admissible.  The statement must be (1) relevant and (2) its probative value must outweigh any prejudicial effect.  Estes v. Commonwealth, 8 Va. App. 520, 523, 382 S.E.2d 491, 492 (Ct. App. 1989).
The hearsay rule rests on a fundamental belief that oral or written statements pertaining to the truth of the matters asserted should be subject to in-court cross-examination.  The common law of evidence, however, recognizes significant exceptions in which out-of-court assertions are admissible.  See, e.g., Fields, 46 Va. App. at 8, 614 S.E.2d at 659.  These exceptions occur in situations where there is some assurance of trustworthiness, or because no better evidence exists.

The hearsay rule does not operate to exclude evidence of a statement, request, or message offered for the mere purpose of explaining or throwing light on the conduct of the person to whom it was made, as opposed to making assertive or testimonial use of it.  Fuller v. Commonwealth, 201 Va. 724, 729, 113 S.E.2d 667, 671 (1960).
B.  Statutory exceptions:

The following are statutorily sufficient as prima facie or competent evidence:

· Certificates of inspection of agriculture products (§3.2-3402)
· Labels on sealed containers as evidence of alcohol content (§ 4.1-353)
· Judicial records, recitals in deeds, etc. (§ 8.01-389)
· Nonjudicial public records (§ 8.01-390)
· “Dead Man's” statutes (§ 8.01-397)
· Ex parte statements inadmissible in personal injury or wrongful death actions (§ 8.01-404)
· Medical bills (§ 8.01-413.01)
· Affidavits of nonresidence (§ 8.01-414)
· Affidavits as to legal notices (§ 8.01-415)
· Affidavits as to damages to motor vehicles (§ 8.01-416)
· Court records of pleas and forfeitures (§ 8.01-418)
· Mortality tables (§ 8.01-419)
· Commodity market reports (§ 8.2-724)
· Certificates of blood-alcohol and breath analysis (§ 18.2-268.2)
· Certificate of conviction or contempt in district court (§ 18.2-459)
· Certificates of laboratory analysis (§ 19.2-187)
· Certificates of analysis (§ 19.2-187.01)
· Reports of medical examiners (§ 19.2-188)
· Reports in post-sentence phase (§ 19.2-264.4)
· Record of money or securities returned to owner by law enforcement officers of agencies (§ 19.2-270.2)
· Bad checks, drafts, etc., and identification or photographs of person delivering such checks (§ 19.2-270.3)
· Certificates of marriage (§ 20-20)
· Genetic tests (§ 20-49.3)
· Records of vital statistics, including death certificates (§ 32.1-272)
· Accident reports inadmissible (§ 46.2-378)
· Investigators' accident reports inadmissible (§ 46.2-379)
· SCC rate schedules (§ 56-236)
· Tax returns (§ 58.1-108)

See also “Hearsay Exceptions: Declarant's Availability Immaterial” and Hearsay Exceptions “Declarant Unavailable.”
Hearsay Exceptions: Declarant's Availability Immaterial
The Virginia exceptions to the hearsay rule primarily arise from the common law, which recognizes the following general exceptions:

A.  Admissions
Unlike the Federal Rules of Evidence, which exclude admissions from the definition of hearsay (see Fed. R. Evid. 801), Virginia courts consider admissions to be hearsay that is admissible through an exception to the hearsay rule.  Statements offered against a party that are (a) a party's own statement, (b) a statement that a party has adopted, (c) an authorized statement (e.g., personal representative), (d) a statement of an agent or servant or (e) a statement of a conspirator in furtherance of the conspiracy.

B.  Ancient documents.
Documents over thirty years old and stored in a natural resting place (Fed. R. Evid. 803(16) requires only twenty years) may be admissible for the matters stated.  Compare Keppler v. Richmond, 124 Va. 592, 601, 98 S.E. 747, 752 (1919) (ruling admissible deeds over thirty years old) with Robinson v. Peterson, 200 Va. 186, 190, 104 S.E.2d 788, 791 (1958) (rule admitting ancient documents as evidence only provides proof of authenticity and question of relevancy and admissibility as evidence is not affected by fact that paper offered is an ancient document).  Recitals of fact in deeds or deeds of trust serve as prima facie evidence of the stated facts.  Va. Code Ann. § 8.01-389 (2007). 

C.  Boundaries and Property Lines
Statements denoting boundaries and property lines based on reputation evidence that predates the controversy are admissible as a hearsay exception.  Keppler, 124 Va. at 601, 98 S.E. at 752.  This is also true for declarations of a decedent with respect to a specific boundary line on land owned by declarant, or in which an interest existed, where the statement was made based on an untainted motive.  See Id.

D.  Business Records (Shopbook Rule)

The business records exception, also known as the “Shopbook Rule,” is recognized in Virginia.  This means that verified regular entries may be admitted into evidence without requiring proof from the regular observers or record keepers, generally limiting admission of such evidence to facts or events within the personal knowledge of the recorder.  See Kettler & Scott, Inc. v. Earth Tech. Cos., Inc., 248 Va. 450, 457, 449 S.E.2d 782, 785 (1994); Buchanan v. Higginbotham, 123 Va. 662, 668, 97 S.E. 340, 342 (1918).  Facts or events contained within the business record are admissible, but opinions or conclusions expressed in the record that are otherwise inadmissible will be excluded.  Neeley v. Johnson, 215 Va. 565, 571, 211 S.E.2d 100, 106 (1975).

See “Business Record Not Established.”

E.  Complaints in Rape Cases
See “Limited Admissibility.”

F.  Co-conspirator
Virginia recognizes a “co-conspirator” exception, where declarations made out of a defendant’s presence are admissible as declarations by a co-conspirator, provided that the evidence establishes a prima facie case of conspiracy.  Anderson v. Commonwealth, 215 Va. 21, 24, 205 S.E.2d 393, 395 (1974). 

G.  Identification
Evidence of out-of-court identification is admissible at trial if either (1) the identification was not unduly suggestive, or (2) the procedure was unduly suggestive, but identification is nevertheless so reliable that there is no substantial likelihood of misidentification.  Even if evidence of out-of-court identification cannot be admitted, in-court identification may still be made if origin of that identification is independent of inadmissible out-of-court identification procedure.  Hill v. Commonwealth, 2 Va. App. 683, 692, 347 S.E.2d 913, 918 (Ct. App. 1986);

H.  Market Reports and Commercial Publications

Reports generally relied upon in commercial activity, including price lists and market reports, should be admissible.  In Norfolk & W. Ry. v. Reeves, 97 Va. 284, 295 33 S.E. 606, 609 (1899), the Supreme Court excluded opinion testimony based on newspaper market reports.  This case appears to the authors not to express a modern view if the evidence of the reports are otherwise trustworthy.  See Va. Code Ann. § 8.2-724 (2007) (admissibility of market quotations to show prevailing price of value).

I.  Official Written Statements
Virginia recognizes the traditional public records exception, with the caveat that the “mere fact that a record or report qualifies as a public document does not automatically overcome the hearsay objection unless the document relates facts or events within the personal knowledge and observation of the recording official to which he could testify should he be called as a witness.”  Williams v. Commonwealth, 213 Va. 45, 46, 189 S.E.2d 378, 379 (1972).
To qualify as a public document, the statement must be made by a public official and must be made in the line of duty.  Firsthand knowledge is required, limiting the exception to statements of matters actually observed by the official.  The exception is limited to statements of “facts or events.”  Statements of opinions are not admissible, even where the official would qualify as an expert witness.  See Smith v. Woodlawn Constr. Co., Inc., 235 Va. 424, 431, 368 S.E.2d 699, 704 (1988).
To avoid conflicting with the confrontation clause of Va. Const. Art. I § 8, matters observed by law enforcement personnel when offered by any branch of government are excluded.
Statements by public officials made while performing official duties are admissible if they are based on first-hand knowledge of facts or events.  This exception, however, excludes opinions.  DMV reports are not admissible in either criminal or civil actions.  Tickel v. Commonwealth, 11 Va. App. 558, 567, 400 S.E.2d 534, 539 (Ct. App. 1991).  See also Va. Code Ann. § 8.01-390 (certified government reports); 32.1-272B (vital statistics) and § 8.01-391 (business records).
J.  Present Sense Impression
Virginia recognizes a “present sense impression” exception applicable when the statement is made accompanying and characterizing an act.  Three factors must exist in order for the exception to apply.  They are (1) the declaration must have been contemporaneous with the act; (2) it must explain the act; and (3) it must be spontaneous.  Clark v. Commonwealth, 14 Va. App. 1068, 1070, 421 S.E.2d 28, 30 (Ct. App. 1992).
K.  Physical Condition
Statements of present symptoms or pain and the general cause of pain are admissible, if relevant to the diagnosis, or if made by a suffering witness to a third party (recipient of statement is not limited to physicians or medical personnel).  The statement may refer to post-injury events if the physical condition exists at the time the statements are made.  Statements of a past condition or symptoms are always admissible when made to a physician or other medical personnel.  See Fed. R. Evid. 803(4).
Statements as to a patient's mental or physical state are also admissible.  See, e.g., Jones v. Commonwealth, 217 Va. 226, 230, 228 S.E.2d 124, 126 (1976) (mental) and O'Boyle v. Commonwealth, 100 Va. 785, 797, 40 S.E. 121, 125 (1901) (physical).  A patient's statements concerning past pain, suffering or symptoms are used to establish the basis for a physician’s opinion as to the nature of injuries or illness are admissible.  Cartera v. Commonwealth, 219 Va. 516, 518, 248 S.E.2d 784, 786 (1978).  Recorded recollections are also exceptions from the hearsay rule.  See Ashley v. Commonwealth, 220 Va. 705, 709, 261 S.E.2d 323, 325 (1980); Scott v. Greater Richmond Transit Co., 241 Va. 300, 305, 402 S.E.2d 214, 218 (1991).
L.  Reputation
See “Reputation Evidence Improper.”
M.  Res Gestae
Spontaneous statements made while perceiving an event, or immediately thereafter, including excited utterances made while under the stress of an event or condition are admissible.  See Fed. R. Evid. 803(1).
A statement comes within the “excited utterance” exception and is admissible to prove the truth of the matter asserted when the statement is spontaneous and impulsive, prompted by a startling event and made at such a time and under such circumstances as to preclude the presumption that it was made as a result of deliberation.  Goins v. Commonwealth, 251 Va. 442, 460, 470 S.E.2d 114, 126 cert. denied, 117 S.Ct. 222 (1996).  To be admissible, the declarant must have first-hand knowledge of the statement, and the statement must be made at any time during the duration of the event.  Id.
N.  State of Mind
A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plain, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will, is admissible.  Hodges v. Commonwealth, 272 Va. 418, 634 S.E.2d 680 (2006).  See Fed. R. Evid. 803(3).
Hearsay Exceptions: Declarant Unavailable 
Certain out-of-court statements will be admissible for the truth asserted only if it is shown that the declarant is unavailable.  “Unavailability” exists if the declarant is (1) deceased; (2) too ill to testify; (3) insane (but see “Competency Not Established”); (4) exempted by privilege; (5) absent from the Commonwealth and declarant's deposition cannot be obtained; (6) cannot be located after diligent inquiry; (7) cannot be compelled to testify; (8) denies the statement was made; (9) refuses to testify; or (10) is absent as a result of efforts of the opposite party.  See Fed. R. Evid. 804.

The burden to show unavailability is on the proponent of the hearsay evidence. Mere inconvenience or temporary illness is insufficient.  See, e.g., Burton v. Oldfield, 195 Va. 544, 550, 79 S.E.2d 660, 665 (1954) (it must be shown that the deposition could not be taken despite reasonable diligence); McCrorey v. Garrett, 109 Va. 645, 649-50; 64 S.E. 978, 980 (1909) (typhoid fever insufficient because counsel should have timely requested continuance).
A.
Dying Declaration (admissible only in criminal case involving homicide of declarant)

Declarant must have believed that death was imminent at the time of the statement, and the statement must relate to the cause or instrumentality of the death or to the identity of the “attacker.”  Any hope of recovery makes the declaration inadmissible.  Death alone is insufficient if the above criteria are not met.  See Fed. R. Evid. 804(b)(2).

Virginia cases limit the dying declaration exception to homicide prosecutions, effectively requiring that the declarant die as a result of the injuries.  See Batten v. Commonwealth, 190 Va. 235, 241, 56 S.E.2d 231, 234 (1949).  One court stated that “[m]ere belief in the possibility, or even the probability, of death is not sufficient; there must be a certainty of it eventually.”  Compton v. Commonwealth, 161 Va. 980, 985, 170 S.E. 613, 615 (1933).
B.  Former Testimony (admissible in civil and criminal trials)

Former testimony is admissible if it meets certain requirements.  This is true for both criminal and civil proceedings.  Gray v. Graham, 231 Va. 1, 5, 341 S.E.2d 153, 155 (1986).  The unavailable witness's former trial testimony must have been made under oath; the issues must be substantially the same in both trials; and the party whom the evidence is offered against must have been present with counsel and afforded the opportunity to cross examine the declarant.  See, e.g., Shifflett v. Commonwealth, 218 Va. 25, 28, 235 S.E.2d 316, 318-19 (1977); see also Stockton v. Commonwealth, 241 Va. 192, 207, 402 S.E.2d 196, 205 (1991) (not error to admit trial transcript in a sentencing hearing where no question remained as to guilt).

In a civil case, former testimony may be used against a person who participated in the prior proceeding personally or through a privy.  Gray, 231 Va. at 6, 341 S.E.2d at 156.
Virginia follows the common law approach requiring that there be “substantially the same” testimony at the previous proceeding and the current proceeding.  Shifflett, 218 Va. at 28, 235 S.E.2d at 318.  The “substantially the same” test requires “at most that the issue on which the testimony was offered in the first suit must be the same as the issue upon which it is offered in the second.”  Gray, 231 Va. at 6, 341 S.E.2d at 156.
C.  Declaration Against Interest
A declaration is admissible if it is (a) against pecuniary, proprietary or penal interest; (b) made by a declarant; (c) who knew the statement to be against interest at the time made; (d) as long as it is otherwise “reliable” or “trustworthy.”  See, e.g., Scaggs v. Commonwealth, 5 Va. App. 1, 359 S.E.2d 830 (Ct. App. 1987).  Where the statement exposes the declarant to criminal liability, case law requires that reliability of the declaration against interest be shown.  In the case of a confession by a third party to a crime for which the defendant is charged, the determination “turns upon whether ... the case is one where there is anything substantial other than the bare confession to connect the declarant with the crime.'“  Morris v. Commonwealth, 229 Va. 145, 147, 326 S.E.2d 693, 694 (1985) (quoting Hines v. Commonwealth, 136 Va. 728, 748, 117 S.E. 843, 849 (1923)).
D.  Pedigree Statement (Statements of Personal or Family History)
A pedigree statement made before the matter in controversy arose — acute litem motam — may be admissible.  The statement must be made by a person whose family history is in issue or by a person related by blood or marriage to show fact of ancestry, legitimacy, adoption, marriage, divorce or family deaths but not general character or reputation.  The statement may be oral or written (e.g., family Bible).  Virginia case law also requires that “no better evidence can be obtained.”  Smith v. Givens, 223 Va. 455, 459, 290 S.E.2d 844, 846 (1982).  Some hearsay declarations of paternity, however, are excluded by statute.  See, e.g., Va. Code Ann. § 64.1-5.1 & § 5.2 (1989).
E.  Statement by a Party Incapable of Testifying
In an action by or against any person who is incapable of testifying for any reason or by or against the committee, trustee, executor, administrator, heir, or other representative of such person, those statements are admissible.  Va. Code Ann. § 8.01-397 (1988).
Hypothetical Question Improper
An expert who has no personal knowledge of the facts, either through facts known before trial or perceived during trial, may express an opinion based on information presented through hypothetical questions.  See, e.g., Simpson v. Commonwealth, 227 Va. 557, 318 S.E.2d 386 (1984).
A.  Facts Which Must be Included
“A hypothetical question to an expert must embody all the material facts . . . affecting the question upon which the expert is asked to express an opinion.”  Ames and Webb, Inc. v. Commercial Laundry Co., Inc., 204 Va. 616, 621, 133 S.E.2d 547, 550-51 (1963).

A hypothetical question incorporating incorrect or incomplete information is inadmissible.  Waitt v. Commonwealth, 207 Va. 230, 148 S.E.2d 805 (1966).
B.  Facts Must be Based on Admissible Evidence
Evidence relied upon in a hypothetical question must be supported by the existence of a particular fact but need not be irrefutable.  See, e.g., Tate v. Chumbley, 190 Va. 480, 496-97, 57 S.E.2d 151, 159 (1950).
C.  Objections 
Objections to hypothetical questions must “clearly indicate” the defects in the question.  Bowen v. Bowen, 122 Va. 1, 5, 94 S.E. 166, 167 (1917).  If the defect is that a material fact is omitted from the question, the objecting counsel may be required to identify the missing information.  Flannagan v. Northwestern Mut. Life Ins. Co., 152 Va. 38, 70-71, 146 S.E.2d 353, 362 (1929), overruled on other grounds by Gilley v. Union Life Ins. Co., 194 Va. 966, 76 S.E.2d 165 (1953).
Immaterial/Irrelevant
These two objections -- immaterial and irrelevant -- are often used interchangeably and as a single objection.  These two objections, however, are different.  “Relevant evidence” is evidence which has some tendency in logic to establish what it is offered to prove.  “Material evidence” is evidence which has some bearing on an issue in the case.

A.  Irrelevant
Irrelevant evidence is inadmissible.  Relevant information is not per se admissible; it must meet the other admissibility requirements of the evidentiary rules.  Relevant evidence has probative value, meaning that the testimony tends, even slightly, to prove a fact at issue in the case.  See, e.g., Cash v. Commonwealth, 5 Va. App. 506, 364 S.E.2d 769 (Ct. App. 1988).  The rule of relevancy relates to whether the evidence provides any support to make some fact more likely than not.  “However remote or insignificant a fact may be, if it tends to establish a probability or improbability of a fact in issue, to make it more or less probable, it is admissible.”  Hardy v. Commonwealth, 110 Va. 910, 922, 67 S.E. 522 (1910).  Where the evidence tends to shed light on a material fact, it generally should be admitted and its weight left to the jury.  Cash v. Commonwealth, 5 Va. App. 506, 364 S.E.2d 769 (Ct. App. 1988).  The relevancy of the evidence does not necessarily need to be obvious at the time it is introduced if it can later be linked to an issue relevant to the trial.  In addition, the fact which the evidence is offered to prove need not be an ultimate issue in the case.  See, e.g., Goodloe v. Smith, 158 Va. 571, 584, 164 S.E. 379 (1932).

“The general rule is that a litigant is entitled to introduce all competent, material and relevant evidence which tends to prove or disprove any material issue raised.”  Hepler v. Hepler, 195 Va. 611, 620, 79 S.E.2d 652 (1954).  The evidence may still be inadmissible, however, because it violates another rule or principle of evidence, such as the hearsay rule.  In addition, evidence may be inadmissible on grounds of prejudice, confusion, waste of time, or needless presentation of cumulative evidence.  See, e.g., Seilheimer v. Melville, 224 Va. 323, 328, 295 S.E.2d 896 (1982) (“The trial judge, in his discretion, had the responsibility of weighing the probative value of evidence on this main issue against ... its possible prejudicial effect.”); Locke v. Commonwealth, 149 Va. 447, 141 S.E. 118 (1928) (in Virginia, judges have authority to limit prolonged examination of witnesses to expedite proceedings); Parsons v. Commonwealth, 154 Va. 832, 846, 152 S.E. 547, 552 (1930) (useless repetition or cumulative proof need not be condoned); Farley v. Commonwealth, 20 Va. App. 495, 498, 458 S.E.2d 310, 312 (Ct. App. 1995) (policy considerations against admitting probative evidence include whether its prejudicial effect unfairly outweighs its probative value, whether the admission will be unnecessarily time consuming, and whether it is confusing and will likely mislead the jury).

See also “Limited Admissibility.”
B.  Immaterial
Immaterial evidence is evidence that is not directed to any factual proposition at issue under substantive law.  Materiality is judged against the elements necessary to prove a claim, an element of a claim or a defense.  As a rule of substantive law, it is determined by the law applicable to the case.

See Charles E. Friend, The Law of Evidence in Virginia, § 11-1 (6th ed. 2003).
Impeachment Improper
The purpose of impeachment is to test the credibility of the witness.  Materials used to impeach the witness are not offered as substantive evidence and may not be considered by the jury as evidence.  In general, impeachment may discredit the witness is one of three ways: (1) the witness’s ability to take an oath, perception, memory or ability to communicate; (2) bias, prejudice, prior conviction, prior bad acts or prior inconsistent statements; and (3) reputation and personal opinion by the testifying witness.  See Va. Code Ann. § 8.01-403 (2006).
There are generally nine modes of impeachment.

Competency:
1. Show that the witness does not know the meaning of an oath and therefore is incompetent to testify (rarely used).
2. Show that the witness did not perceive what he claims to have perceived.
3. Show that the witness does not remember about the events.
4. Show that the witness cannot communicate his testimony (rarely used).

Bias, Prejudice and Credibility:
5.
Show bias, prejudice, interest or corruption on the part of the witness.  Bias is an irrational predisposition in favor; prejudice is an irrational predisposition against; interest is a stake in the outcome; corruption is bribery.
6.
Show that a defendant in a criminal case has been convicted of a felony or misdemeanor involving moral turpitude.  The name of the crime may not be shown and details may not be elicited (except for perjury).  There are exceptions, however.  For an ordinary witness, you may show that he (1) has been convicted of a felony or a misdemeanor involving moral turpitude, (2) the number of convictions, and (3) the nature of the conviction, but not the details.  Extrinsic evidence may be brought in to contradict the witness’s denial.
7.
Show that at some time in the past, the witness committed an act that did not result in a conviction, but adversely reflects on his or her credibility.  Recall that specific instances of conduct may not be used.  Extrinsic evidence may not be used to prove specific instances of conduct.  Character evidence may be offered to show the reputation of the witness for truthfulness, but it may only be offered after truthfulness of the witness has been attacked.  The testifying witness must show familiarity with reputation.  Specific instances may be used to cross-examine the character witness at the court's discretion, if they relate to the witness’s character for truthfulness.
8.
Show that the witness has made prior inconsistent statements.  Direct the witness's attention to the circumstances of the oral statement, e.g., time, place, subject matter.  Ask if the witness made the statement.  Extrinsic evidence of matters that are not collateral will be allowed after the opponent is given an opportunity to question the witness.

Reputation:
9.
Show that the witness is of ill reputation.  Character is regarded as a person's moral qualities, traits, and characteristics.  Reputation is how others perceive an individual.  Character evidence is any evidence that shows the jury an aspect of the character of the person; reputation is only one way of showing this character. Character may be shown by (1) evidence of reputation, or (2) opinion of the individual witness (not admissible in Virginia state courts); or (3) by specific acts of good or bad behavior (not admissible in Virginia state courts except with regard to prior convictions).  When the purpose is to impeach, the only specific character trait that can be subject to reputation evidence is truthfulness.  This trait can only be elicited after it is attacked. During cross-examination of character witnesses, specific instances of misconduct of the primary witness may be explored if the acts related to the character trait of truthfulness. 

The overriding consideration when any witness takes the stand is credibility. Character should be distinguished from credibility.  See Character Inadmissible: “Credibility v. Character.”
See also Charles E. Friend, The Law of Evidence in Virginia, §§ 4-2 through 10, at 127 - 177 (6th ed. 2006).
Particular impeachment problems are discussed in the remainder of this Note.

A.  Competency Issues
VAPRAC TRIAL § 16:8 provides that a witness’ inability to see, hear, or remember, or whether or not the witness is suffering from some other impairment is a proper subject for inquiry in order to impeach the witness. Intoxication at the time of the occurrence of the event in question has been recognized as being in this category in one Virginia case.  Burnette v. Commonwealth, 172 Va. 578, 1 S.E.2d 268 (1939). Others recognized in treatises include drugged condition, mental deficiency, and insanity.  Whether the impairment renders the witness' testimony unbelievable will usually be a jury question.  VAPRAC TRIAL § 16:8.
B.  Bias, Prejudice and Credibility
Bias
Bias is any sentiment for or against a party or stake in the outcome of a case which might affect a witness' testimony.  VAPRAC TRIAL § 16:7.
VAPRAC TRIAL § 16:7 provides sources of bias upon which inquiry has been permitted include the following situations:

1.
Complaining witness in criminal case had a pending civil case against defendant. Lane v. Commonwealth, 190 Va. 58, 55 S.E.2d 450 (1949).

2.
Relationship by blood or marriage to party.  Craddock Lumber Co. v. Jenkins, 124 Va. 167, 97 S.E. 817 (1919).
3.
Leniency in witness' own case in exchange for testimony.  Brown v. Commonwealth, 246 Va. 460, 437 S.E.2d 563 (1993).
4.
Witness is guilty of same criminal act as defendant.  Largin v. Commonwealth, 215 Va. 318, 208 S.E.2d 775 (1974).
5.
Witness an employee of party, Norfolk & W. Ry. Co. v. Birchfield, 105 Va. 809, 54 S.E. 879 (1906), or an employee of an insurance company.  Sullivan v. Rixey, 241 Va. 512, 403 S.E.2d 346 (1991)).
6.
Victim's attempts to receive benefits under a victim-assistance program, to claim worker's compensation benefits, and to recover damages in a related civil suit.  Barker v. Commonwealth, 230 Va. 370, 337 S.E.2d 729 (1985).
7.
Complaining witness' attempt to seek money in return for dropping malicious wounding charges.  Turner v. Commonwealth, 13 Va. App. 651, 414 S.E.2d 437 (Ct. App. 1992).
Inquiry into bias is not limitless, and the court has limited inquiry on the ground of cumulative evidence, Norfolk & W. Ry. Co. v. Birchfield, 105 Va. 809, 54 S.E. 879 (1906), and has forbidden it where the alleged source of bias was the receipt of the usual witness mileage allowance.  Mundy v. Commonwealth, 161 Va. 1049, 171 S.E. 691 (1933).  Extra or extraordinary compensation being paid for testifying, however, may be shown.  Potomac, F. & P.R. Co. v. Chichester, 111 Va. 152, 68 S.E. 404 (1910).
Where a witness is claimed to testify falsely due to bias or other improper motive, evidence of prior consistent statements is admissible if the prior consistent statement is made before the supposed improper motive arose.  Gallion & Gregory v. Winfree, 129 Va. 122, 105 S.E. 539 (1921); See also VAPRAC TRIAL §§ 16:13, 16:7.

Prior conviction
Va. Code Ann. § 19.2-269 provides that a witness may be impeached through his conviction for a felony or perjury.  The method of examination depends on the witness. When the accused takes the stand, the Commonwealth may inquire only as to the number of felonies and not as to their nature, except in the case of perjury.  Sadoski v. Commonwealth, 219 Va. 1069, 1071, 254 S.E.2d 100, 101 (1979).  In addition, a witness may be impeached by misdemeanors involving moral turpitude or veracity.  See, e.g., McLane v. Commonwealth, 202 Va. 197, 116 S.E.2d 274 (1960) (citing Va. Code Ann. §§ 19-239, 19.1-265 (2006)).

A witness may also be impeached by a conviction of a misdemeanor involving lying, cheating or stealing.  Chrisman v. Commonwealth, 3 Va. App. 89, 348 S.E.2d 399 (Ct. App. 1986).  For instance, a guilty plea to a misdemeanor involving moral turpitude (petit larceny) may be the subject of impeachment.  Dowell v. Commonwealth, 12 Va. App. 1145, 408 S.E.2d 263 (Ct. App. 1991), reh’g granted, (Oct. 17, 1991) and on reh’g, 14 Va. App. 58, 414 S.E.2d 440 (Ct. App. 1992).  Ordinary misdemeanor convictions may not be shown, however.  Martin v. City of Harrisonburg, 202 Va. 442, 117 S.E.2d 666 (1961).
Juvenile convictions of a witness may be used to impeach only if some specific bias, prejudice, or ulterior motive may thereby be shown, as where the defendant and witness were involved in the same crime.  No questions are permitted simply for purposes of general attack on credibility.  Moats v. Commonwealth, 12 Va. App. 349, 404 S.E.2d 244 (Ct. App. 1991); see VAPRAC TRIAL § 16:7.

It is not completely resolved in Virginia whether a witness may be impeached based upon commission of an offense as a juvenile, which, if committed by an adult, would be a felony.  The United States Supreme Court has held that, when bias is involved, the examination is permitted.  The Virginia Supreme Court has assumed that it is permitted without expressly so deciding.  McCain v. Commonwealth, 5 Va. App. 81, 360 S.E.2d 854 (Ct. App. 1987) (citing Davis v. Alaska, 415 U.S. 308, 94 S. Ct. 1105 (1974), and Fulcher v. Commonwealth, 226 Va. 96, 306 S.E.2d 874 (1983)).

In Virginia courts, a witness may be impeached on the basis of a prior conviction regardless of how long ago the witness was convicted.  VAPRAC TRIAL § 16:10.

Prior Inconsistent Conduct

VAPRAC TRIAL § 16:6 states that prior inconsistent conduct is conduct on a prior occasion which tends to prove that the witness' present testimony is not true.  Most jurisdictions permit proof of this to impeach a witness, and the few Virginia cases on point appear to permit it also.  Taylor v. Commonwealth, 117 Va. 909, 85 S.E. 499 (1915).
Prior Inconsistent Statements
The witness may be impeached by proof of prior oral or written statements that contradicts the witness’s testimony on the stand.  See, e.g., Cassady v. Martin, 220 Va. 1093, 266 S.E.2d 104 (1980).  This type of testimony can involve testimony at trial or introduced during deposition testimony.  A witness’s prior statement can be used to impeach only if it is inconsistent or contradictory to the present testimony of the witness.  The most common objection is that the prior statement is not inconsistent, contradictory or made by the witness.  Virginia adheres to the traditional rule that counsel must call a statement to the attention of the witness prior to effecting impeachment.  Wickham & Northrop v. Turpin, 112 Va. 236, 70 S.E. 514 (1911).  A foundation must be laid on cross-examination before extrinsic evidence of a prior inconsistent statement is admissible.  See Va. Code Ann. §§ 8.01-403, 8.01-404 and 19.2-268.1.  Certain statements will not be available for impeachment under Virginia statutes.  See, e.g., Va. Code Ann. § 19.2-270 (certain statements of accused given as a witness in prior proceedings); see also New Jersey v. Portash, 440 U.S. 450 (1979) (Constitutional protections). 
VAPRAC TRIAL § 16:10 states that inconsistent statements of the witness made orally may be shown by a person, competent as a witness, to whom they were made or who heard them made.  Pertinent parts of a conversation in which the statements were made may be thus shown.  Wickham & Northrop v. Turpin, 112 Va. 236, 70 S.E. 514 (1911).

Prior Inconsistent Statements—Use of a Deposition
The following is an example of impeachment by prior inconsistent statements from a deposition:
Q:
Your deposition was taken in this case, was it not?

A:
Yes.

Q:
You were under oath at that time?

A:
Yes.

Q:
You are under oath now?

A:
Yes.

Q:
In your deposition you said the light was red?

A:
I don't remember.

Q: Let me direct your attention to the transcript of your deposition, page 75, 

lines 10 through 12.

(Reading from the deposition transcript)

Q:
“What color was the light?

A:
Red.”

VAPRAC TRIAL § 16:10 provides the following steps that may be followed when impeaching a witness by written statement:

1.
The witness may be cross-examined concerning the writing without showing it to the witness.
2.
If the witness is to be contradicted by later offering the writing in evidence, however, the witness' attention must be called to the particular occasion on which the writing is supposed to have been made; and the witness may be asked whether he or she made such a writing.
3.
If the witness denies making or executing it, it must be shown to him or her; and if the witness then admits it, the witness must be allowed his or her own explanation of it.  Va. Code Ann. § 8.01-404.  See also VAPRAC § 16:3.

Va. Code Ann. § 19.2-268.1 sets forth the procedure for use of a prior inconsistent written statement by a witness in a criminal case.  Under the statute, all inconsistent portions of the prior written statement are admissible and the witness may be asked which of his statements is the truth. However, the trial judge is not permitted to interfere with the constitutional right to “substantially and fairly” cross-examine a witness.  Smith v. Commonwealth, 15 Va. App. 507, 425 S.E.2d 95 (Ct. App. 1992).
When impeaching a witness in a criminal case through the use of a written inconsistent statement, the Code requires counsel to: 

1.
show the writing to the witness;

2.
ask whether it is admitted; and

3.
permit an explanation by the witness.  The trial court may require a similar procedure for prior oral recorded inconsistent statement, and may require counsel to read the exact statement, rather than paraphrase it.  Scott v. Commonwealth, 7 Va. App. 252, 372 S.E.2d 771 (Ct. App. 1988).
C.  Reputation

Bad reputation
The witness may be impeached as to his general reputation for truthfulness, provided it is limited to (1) general reputation for truthfulness; (2) as to general truthfulness and not as to any specific acts; and (3) is based on the community at large where the witness lives or works.
Any witness may be impeached by the introduction of evidence of his or her bad reputation for truth and veracity in the community.  Brotherhood of Railroad Trainmen v. Vickers, 121 Va. 311, 93 S.E. 577 (1917).

VAPRAC TRIAL § 16:9 states that the issue is general reputation for truthfulness of the person and not the belief of the impeaching witness or any other single person or group of persons.  Evidence of single acts of untruthfulness are likewise inadmissible to show general reputation, though they may be used in cross-examination to test the witness' knowledge.  Clark v. Commonwealth, 202 Va. 787, 120 S.E.2d 270 (1961).

Ex parte communications 
Va. Code Ann. § 8.01-404 does not permit the use of ex parte communications or statements, other than a deposition, to impeach a witness in personal injury or wrongful death actions.  The General Assembly enacted the statute to curb the excessive and abusive taping of comments by insurance companies after the accident and then transcribing those statements for use against the commentator. This limitation applies only to written, not oral statements.  Similarly, accident reports filed with the Department of Motor Vehicles may not be used in civil cases and may not be referred to on cross-examination.  See, e.g., Phillips v. Schools, 211 Va. 19, 175 S.E.2d 279 (1970).
Impeaching an Expert Witness

The nine modes can be used when impeaching an expert witness.  Additionally, expert witnesses can be impeached from a treatise.  The expert's own treatise may be used to impeach him.  Statements from the expert's own treatise, if inconsistent with the expert's testimony, are admissible as impeachment by prior inconsistent statement. 

Treatise to Impeach an Expert

A treatise may also be used to impeach an expert witness.  Another expert's treatise may be used for impeachment if the expert witness (1) acknowledges that he relied on the treatise in some way, or (2) acknowledges that the treatise is generally accepted in the field, or (3) that it is authoritative or (4) a standard reference on the subject.  Va. Code Ann. § 8.01-401.1 states: 
To the extent called to the attention of an expert witness upon cross-examination or relied upon by the expert witness in direct examination, statements contained in published treatises, periodicals or pamphlets on a subject of history, medicine or other science or art, established as a reliable authority by testimony or by stipulation shall not be excluded as hearsay.  If admitted, the statements may be read into evidence but may not be received as exhibits. If the statements are to be introduced through an expert witness upon direct examination, copies of the statements shall be provided to opposing parties thirty days prior to trial unless otherwise ordered by the court.
Va. Code Ann. § 8.01-401.1.
A Party Impeaching Her Own Witness

In Virginia, a party may not impeach his own witness except pursuant to Va. Code Ann. § 8.01-403, which states:
A party producing a witness shall not be allowed to impeach his credit by general evidence of bad character, but he may, in case the witness shall in the opinion of the court prove adverse, by leave of the court, prove that he has made at other times a statement inconsistent with his present testimony, but before such last mentioned proof can be given the circumstances of the supposed statement, sufficient to designate the particular occasion, must be mentioned to the witness, and he must be asked whether or not he has made such statement.  In every case the court, if requested by either party, shall instruct the jury not to consider the evidence of such inconsistent statements, except for the purpose of contradicting the witness.

Va. Code Ann. § 8.01-403 (2006).
Accrediting a Witness

There are various methods of accrediting a witness.  A witness’s testimony cannot be accredited until it has been discredited by one of the nine modes of impeachment evidence.  In response to the use of impeachment to discredit the witness, counsel may attempt to rehabilitate (accredit the witness) by (1) explaining the impeaching evidence (by providing the context for the impeaching statements or acts); (2) testimony by a third witness as to reputation, to support the truthfulness of the discredited witness; and (3) introduction of other witnesses or documents that show the witness previously made a statement consistent with his testimony.  This consistent statement must have been made before a motive to lie existed.

Judicial Notice Improper
Judicial notice involves the admission into evidence of matters that are either (a) “so generally known” within the jurisdiction or (b) so “easily ascertainable” by reference to reliable sources that reasonable informed people in the community would not regard them as reasonably subject to dispute.  Taylor v. Commonwealth, 28 Va. App. 1, 7-8, 502 S.E.2d 113, 116 (Ct. App. 1998) (citing Ryan v. Commonwealth, 219 Va. 439, 445, 247 S.E.2d 698, 703 (1978)).  The judge may not take judicial notice of matters known personally unless they fall within category (a) or (b) above.  See, e.g., State Farm Mut. Auto. Ins. Co. v. Powell, 227 Va. 492, 497-98, 318 S.E.2d 393, 395 (1984).  Notice must be shown on the record, and an appellate court generally will not assume that notice was taken.  See, e.g., Sutherland v. Commonwealth, 6 Va. App. 378, 383, 368 S.E.2d 295, 298 (Ct. App. 1988) (citing Keesee v. Commonwealth, 216 Va. 174, 174-75, 217 S.E.2d 808, 809 (1975)). 

Judicial notice is governed by Va. Code Ann. §§ 8.01-385 through 388 in civil cases and Va. Code § 19.2-265.2 in criminal cases.

A. Civil cases

Va. Code Ann. § 8.01-386(A) provides that the court shall take judicial notice, whether pled or not, of laws “of this Commonwealth, of another state, of the United States, of another country, or of any political subdivision or agency of the same . . . .”  In taking judicial notice, “[t]he court . . . may consult any book, record, register, journal, or other official document or publication . . . and may consider any evidence or other information or argument that is offered on the subject.”  Va. Code Ann. § 8.01-386(B).  However, secondary sources such as American Jurisprudence Second Desk Book Compound Interest & Annuity Tables are not generally afforded judicial notice.  See Lassen v. Lassen, 8 Va. App. 502, 507, 383 S.E.2d 471, 474 (Ct. App. 1989) (finding that the Desk Book was neither an authoritative publication nor are the present value tables in it a matter of common and general knowledge).

The records of any judicial proceedings and other official records of the courts of the Commonwealth “shall be received as prima facie evidence provided that such records are authenticated and certified by the clerk of the court where preserved to be a true record.”  Va. Code Ann. §8.01-389(A).  Similarly, judicial records of other state, federal, or foreign jurisdictions “shall be received as prima facie evidence provided that such records are authenticated by the clerk of the court where preserved to be a true record.”  Va. Code Ann. § 8.01-389(A)(1).  In addition, those records will be given the “full faith and credit” in Virginia as given to them by the courts from which they were received.  Va. Code § 8.01-389(B).  The court's records must be based on that court having jurisdiction, Nero v. Ferris, 222 Va. 807, 814-15, 284 S.E.2d 828, 832-33 (1981), and jurisdiction will be presumed until disproved.  Bloodworth v. Ellis, 221 Va. 18, 24, 267 S.E.2d 96, 100 (1980).  Copies of nonjudicial records of the Commonwealth, another state, the United States, another country, or any subdivision or agency thereof, are also prima facie evidence if “authenticated to be true copies either by the custodian thereof or by the person to whom the custodian reports.”  Va. Code Ann. § 8.01-390 (codifying the official written statements exception to the hearsay rule).  “[R]ecitals of any fact in a deed or deed of trust of record conveying any interest in real property shall be prima facie evidence of that fact.”  Va. Code Ann. § 8.01-389(C).

B. Criminal cases

In criminal cases, judicial notice of laws of the Commonwealth, of another state, the United States, or another country or any political subdivision or agency shall be taken whether pleaded or not.  Va. Code Ann. § 19.2-265.2(A).  As with civil cases, the court may “consult any book, record, register, journal, or official document or publication” and “may consider any evidence or other information or argument that is offered on the subject.”  Va. Code Ann. § 19.2-6-265.2(B).  For example, a court may consult an arrest warrant as evidence of a city ordinance under which a defendant was previously convicted in taking judicial notice of that ordinance.  Webb v. Commonwealth, No. 2749-01-2, 2003 Va. App. LEXIS 138, at *8 (Ct. App. Mar. 18, 2003) (unpublished).  Where notice is not shown on the record, the Commonwealth is not relieved from proving the provisions of the law.  See, e.g., Rufty v. Commonwealth, 221 Va. 836, 838, 275 S.E.2d 584, 585-86 (1981).

C. Tables 

1. Speed and Stopping Distances

Stopping distances for motor vehicles are governed by Va. Code Ann. § 46.2-880, which provides that:

“[a]ll courts [including juries] shall take notice of the . . . tables of speed and stopping distances of motor vehicles, which shall not raise a presumption, in actions in which inquiry thereon is pertinent to the issues . . . The courts shall further take notice that the above table has been constructed, using scientific reasoning, to provide factfinders with an average baseline for motor vehicle stopping distances: (1) for a vehicle in good condition and (2) on a level, dry stretch of highway, free from loose material.”
However, proof of the factors enunciated in the statute is required as a foundation before any instruction may be given to jurors.  Johnson v. Haas, 224 Va. 245, 249, 295 S.E.2d 789, 791 (1982).  Significant change in conditions from the criteria set forth in the statute may render the tables of little probative value.  See, e.g., Stimeling v. Goodman, 202 Va. 111, 115, 115 S.E.2d 923, 926 (1960) (holding that the road had an upgrade and was not “approximately level”).

2. Life Expectancy Tables

In any case where it is necessary to determine the life expectancy of a person, Va. Code Ann. § 8.01-419 provides a table which “shall be received in all courts and by all persons having power to determine litigation as evidence, with other evidence as to the health, constitution and habits of such person, of such expectancy . . . .”
See also “Judicial Questioning Improper” (procedures for seeking judicial notice).
Judicial Questioning Improper
A. General Rule 

The judge's principal function at trial is to rule on the admissibility of evidence, rule on matters of law and maintain an impartial appearance throughout the trial.  Thus, it is an abuse of judicial power for a judge to convey personal views on the merits of the case to the jury.  The judge may, nonetheless, when required by the interests of justice, interrogate witnesses that are called by the court or by a party.  See, e.g., Mazer v. Commonwealth, 142 Va. 649, 655, 128 S.E. 514, 516 (1925).

The rule is based on the respective functions of the judge and jury.  While it is the function of the court to rule on the admissibility of evidence, the credibility and weight to be given to testimony is to be determined by the jury alone.  See, e.g., United States v. Cassiagnol, 420 F.2d 868, 878 (4th Cir. 1970), cert. denied, 397 U.S. 1044 (1970) (“The law is well settled that the behavior and bearing of a judge during a jury trial must be such that the entire trial will be conducted in a general atmosphere of impartiality.”).  In situations where the evidence might be in conflict, however, it may be proper for a judge to “ask questions designed to bring before the jury the facts and circumstances pertinent to the alleged offense.”  Id. at 877.

Even though interrogation by a trial court is not always prejudicial in a case tried by the court, “a conviction should be reversed when the appellate court is satisfied from the record that the trial judge prejudged the case before hearing all the evidence.”  Id. at 878.
B. Procedures for Seeking Judicial Notice
Certain types of judicial questioning are, in fact, attempts by the court to establish the elements necessary for the judge to take judicial notice of information that is “generally known” or facts “easily ascertainable by reference to reliable sources.”  Taylor v. Commonwealth, 28 Va. App 1, 7-8, 502 S.E.2d 113, 116 (1998).  In such cases, counsel should use the following procedures to seek judicial notice:

1. Counsel should make a formal request that judicial notice be taken of the requested matter (the court may take judicial notice of matters on its own motion, but failure to do so may not be reversible error).
2. Notice of matters of common knowledge should be taken after argument of counsel.
3. Reliable sources should be provided for the court's consideration.
4. Requests may be made to appellate courts, including the Supreme Court.  However, the Supreme Court of Virginia has refused to take judicial notice of facts not shown in the trial record.  Vaughan v. Town of Galax, 173 Va. 335, 343, 4 S.E.2d 386, 389 (1939).

C. Representative Cases
Howie v. Commonwealth, 222 Va. 625, 631, 283 S.E.2d 197, 201 (1981) (by questioning a witness, the trial judge did not become witness.  Judge's questions of defendant about unrelated incident did not make judge adverse witness subject to cross-examination nor did it exhibit bias and prejudice against defendant);  Holober v. Commonwealth, 191 Va. 826, 840-41, 62 S.E.2d 816, 822-23 (1951) (judge undertook more active role in examination of witness than was proper by making untimely and improper remarks.  The questions reflected his views about the quality of the evidence and were likely to confuse jury).

Leading 

A leading question is one which suggests the desired answer to the witness.  Leading questions are generally not allowed on direct examination, but they are permitted on cross-examination.  Vass v. Commonwealth, 30 Va. (3 Leigh) 786, 799-801 (1831).  The rule is based upon the assumption that a witness called to testify for a party favors that party and will allow that favoritism to distort answers where the question itself indicates the answer expected.  Id.  Whether a question is leading depends on the context, and even the simplest sounding question, if it portends the answer, may be leading.  See, e.g., Saunders v. Commonwealth, 186 Va. 1000, 1007, 45 S.E.2d 307, 311 (1947); Mohler v. Commonwealth, 132 Va. 713, 729, 111 S.E. 454, 459 (1922); Cluverius v. Commonwealth, 81 Va. 787, 800 (1886).

Tactically, objections to leading questions must be made before the answer is given.  An objection is waived if not made.  If the testimony is attempted over an objection, a motion to strike, with a request for a limiting instruction, should be made immediately.

Latitude, however, is permitted in asking preliminary questions that set the stage for particular testimony (e.g., identify the time and place of an incident). 

In addition, a party may use leading questions when examining another party with an adverse interest even if that party called the other to testify.  See Va. Code Ann. § 8.01-401(A) (stating that “[a] party called to testify for another, having an adverse interest, may be examined by such other party according to the rules applicable to cross-examination”).

The decision on whether to allow leading questions is largely one left to the discretion of the court, and will not be overturned unless prejudicial error can be established.  See, e.g., Flint v. Commonwealth, 114 Va. 820, 823, 76 S.E. 308, 310 (1912).

See also Charles E. Friend, The Law of Evidence in Virginia, §§ 3-4 to -5 (6th ed. 2003).
Liability Insurance Improper
In Virginia, evidence as to whether a defendant did or did not carry liability insurance is generally irrelevant and inadmissible.  Highway Express Lines v. Fleming, 185 Va. 666, 672, 40 S.E.2d 294, 297 (1946).  The rule is that “[t]he admission of evidence or argument of counsel deliberately injected into a case to inform the jury that defendant is insured against the accident is reversible error.”  Hope Windows, Inc. v. Snyder, 208 Va. 489, 493, 158 S.E.2d 722, 725 (1968).  Mentioning insurance coverage in liability cases is avoided to prevent biasing or prejudicing the jury.  Willard v. Aetna Casualty & Surety Co., 213 Va. 481, 483, 193 S.E.2d 776, 778 (1973).  Furthermore, questioning for the purpose of informing the jury of the existence of liability insurance can be grounds for a mistrial.  Forsberg v. Harris, 238 Va. 442, 445, 384 S.E.2d 90, 91 (1989).

Since the rule prohibiting the mention of insurance in such cases may collide with another rule concerning a litigant's right to cross-examine a witness concerning interest, bias, prejudice, credibility, or relationship to the parties, the trial court has discretion to limit the scope of cross-examination which is for the purpose of establishing bias; however, such discretion must not be exercised to prohibit proper cross-examination. Norfolk & Western Ry. Co. v. Sonney, 236 Va. 482, 488, 374 S.E.2d 71, 74 (1988).  Generally, this rule does not apply where evidence is offered for a specific purpose distinct from proof of culpable conduct.  For instance, during voir dire, where a juror might be biased based on employment with, or ownership in, defendant's insurer, questioning may be proper.  See Highway Express Lines, Inc. v. Fleming, 185 Va. 666, 672, 40 S.E.2d 294, 296 (1946) (finding evidence of the witness’s relationship to the defendant’s insurance carrier was “clearly admissible under the well settled rule that a litigant has a right to establish facts and circumstances tending to show the interest, bias or prejudice of a hostile witness”).  In cases where the issue of insurance may be used to prove a material issue in the case such as agency, ownership or motive, questioning may be permitted.  See, e.g., Mullis v. Commonwealth, 3 Va. App. 564, 574, 351 S.E.2d 919, 925 (Ct. App. 1987) (holding that it was proper to raise issue of insurance to show motive to commit crime and motive to falsify testimony).
The rule on liability insurance also applies to plaintiff's or victim's insurance (the “collateral source” rule).  See, e.g., Walthew v. Davis, 201 Va. 557, 563, 111 S.E.2d 784, 788 (1960) (holding that “damages recovered for personal injuries or death caused by the negligence of another cannot be reduced by reason of the fact that the injured party or his estate has been partly compensated for the loss by the proceeds of an insurance policy”). 

The introduction of an insurance policy calls into issue the application of the parol evidence rule.  See “Parol Evidence Rule Violated.”

Limited Admissibility 

Limited admissibility refers to those instances where evidence is admissible as to one party or purpose but inadmissible as to another party or purpose.  See Spotsylvania County Sch. Bd. v. Seaboard Surety Co., 243 Va. 202, 210, 415 S.E.2d 120, 125 (1992) (holding that evidence received for one purpose may not be received for another purpose).  Under such circumstances, a limiting instruction should be requested.  See Meyers Sons v. Falk, 99 Va. 385, 388, 38 S.E. 178, 179 (1901).

The rule in Virginia is that a party must ask for a limiting instruction if one is desired. Hall v. Commonwealth, 233 Va. 369, 374, 355 S.E.2d 591, 595 (1987).  Failure to make a request generally bars a party from complaining on appeal about the absence of an instruction.  See, e.g., Commercial Distri., Inc. v. Blankenship, 240 Va. 382, 397 S.E.2d 840 (1990).  A party may waive a limiting instruction.  See, e.g., Manetta v. Commonwealth, 231 Va. 123, 340 S.E.2d 828 (1986); Hall v. Commonwealth, 233 Va. 369, 355 S.E.2d 591 (1987).  The trial court may also, at its discretion, give a limiting instruction sua sponte.  See, e.g., Fain v. Commonwealth, 7 Va. App. 626, 376 S.E.2d 539 (Ct. App. 1989) (holding that the trial court did not err in failing to give cautionary instruction sua sponte where there was no showing of prejudice from the prosecutor's remarks).  Counsel who objects to a limiting instruction should do so in a timely manner.  Mack v. Commonwealth, 20 Va. App. 5, 454 S.E.2d 750 (Ct. App. 1995) (“It is well-settled that errors assigned because of a prosecutor's alleged improper comments or conduct during argument will not be considered on appeal unless an accused timely moves for a cautionary instruction or for a mistrial.  The motions must be made timely if the accused desires to take advantage of his objection on appeal.” (quoting Cheng v. Commonwealth, 240 Va. 26, 38, 383 S.E.2d 599, 605-06 (1990))). 

See also “Prior Inconsistent Statements” (for a discussion limiting instructions with regard to prior inconsistent statements).

A. Motions in Limine 

Related to the issue of limited admissibility is the prejudice that may occur with the introduction of certain types of evidence.  Prejudicial effect must be weighed against probative value.  Where anticipated in advance, a motion in limine should be filed.  Motions in limine request preliminary rulings on the admissibility of evidence and are of four general types: (1) conditionally admitting the evidence; (2) conditionally excluding the evidence; (3) absolutely admitting the evidence; and (4) absolutely excluding the evidence.  The evidence, excluded or admitted conditionally, is subject to proof connecting it with other facts.  The requirement for “linking up” the evidence is important, for example, in conspiracy cases where proof of the conspiracy must generally be established prior to the introduction of co-conspirators statements.

B. Sexual Conduct Cases

In cases involving sexual conduct, evidence of prior sexual conduct may be introduced when the conduct is an element of a crime being charged against a complaining witness.  See, e.g., Winfield v. Commonwealth, 225 Va. 211, 301 S.E.2d 15 (1983) (sexual conduct as part of pattern to extort money), or in criminal seduction trials.  Va. Code Ann. §§ 18.2-61 through 67.10.

In cases of rape or attempted rape only, the fact that a complaint was made may be admitted as corroboration of victim's testimony in the Commonwealth's case-in-chief. The details of that complaint are not admissible, however. See, e.g., Fisher v. Commonwealth, 228 Va. 296, 321 S.E.2d 202 (1984).

If impeachment of the witness is attempted in any type of case, the witness can be rehabilitated by prior consistent statements relating to the complaint.  See, e.g., Moore v. Commonwealth, 222 Va. 72, 278 S.E.2d 822 (1981).

C. Judges, Jurors and Certain Other Officials 

Under Va. Code Ann. § 19.2-271, judges are not competent to testify in a civil or criminal action as to matters involving the judge's official capacity.  Va. R. Sup. Ct. Rule 4:7 (2007) provides for depositions in certain civil actions in lieu of personal appearances.

Jurors are not competent to testify as to matters before the grand jury or at trial.  Va. Code Ann. § 19.2-192, provides that, “every member of a regular or special grand jury shall keep secret all proceedings which occurred during sessions of the grand jury . . . .”  However, grand jurors may testify when a witness is charged with perjury before the grand jury.  Id.

Petit jurors are incompetent to testify to impeach the verdict, including cases in which the grounds for impeachment is jury misconduct.  Jurors may not testify to their mental processes in arriving at a verdict when the validity of the verdict is challenged.  A juror may testify whether any improper outside influence was brought to bear on any juror.  Commercial Union Ins. v. Moorefield, 231 Va. 260, 265, 343 S.E.2d 329, 333 (1986).  See Phillips v. Campbell, 200 Va. 136, 141, 104 S.E.2d 765, 768 (1958).

Court clerks, magistrates or persons issuing warrants are incompetent to testify as to matters before them in their official capacity, “except proceedings wherein the defendant is charged with perjury . . . .”  Va. Code Ann. § 19.2-271.  Clerks may testify as to ministerial acts of their office.  Carter v. Commonwealth, 12 Va. App. 156, 403 S.E.2d 360 (Ct. App. 1991).  See Charles E. Friend, The Law of Evidence in Virginia, § 6-7 (6th ed. 2003); Va. Code Ann. § 19.2-271.  
Misconduct of Counsel
A. Generally 

The trial court has the authority, and the obligation, to control the mode and order of the questioning of witnesses and to ensure that evidence is properly admitted or excluded.  Judicial control is necessary to (1) facilitate effective interrogation of witnesses; (2) avoid needless consumption of time; and (3) protect witnesses from harassment or undue embarrassment.  Conduct of counsel that interferes with any of these purposes may be prohibited by the court in its sound discretion.
The Virginia Rules of Professional Conduct provide:
· In appearing in his professional capacity before a tribunal, a lawyer shall not: “allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused.”  Rule 3.4(f).
· An attorney shall not “intentionally or habitually violate any established rule of procedure or of evidence, where such conduct is disruptive of the proceedings.”  Rule 3.4(g).
· “A lawyer shall not knowingly:
1. make a false statement of fact or law to a tribunal;
2. fail to disclose a fact to a tribunal when disclosure is necessary to avoid assisting a criminal or fraudulent act by the client . . . ;
3. fail to disclose to the tribunal controlling legal authority in the subject jurisdiction known to the lawyer to be adverse to the position of the client and not disclosed by opposing counsel; or,
4. offer evidence that the lawyer knows to be false.  If a lawyer has offered material evidence and comes to know of its falsity, the lawyer shall take reasonable remedial effort.”  Rule 3.3(a).

Examples of misconduct by counsel include: (1) making a statement to the jury not based on the evidence; (2) asking the jury to place themselves in the victim's situation (the “Golden Rule”); (3) making arguments to inflame the jury or assert a personal belief on the justice of the cause; (4) asking a question that has no relevance to the case and is intended to degrade any witness or other person; and (5) injecting evidence of insurance where such information is not relevant to an issue at trial. 

See also Lewis v. Commonwealth, 211 Va. 80, 175 S.E.2d 236 (1970); Strawderman v. Commonwealth, 3 Va. App. 585 (Ct. App. 1987) (unless there is “manifest probability” that the admission of disputed evidence was prejudicial to the adverse party, there is no reversible error if the jury was instructed to disregard such evidence).

B. Legal Ethics
1.
Duty of the Lawyer
The Rules of Professional Conduct charge, “[a] lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.”  Rule 1.1.  A lawyer is also required to “abide by a client’s decisions concerning the objective of representation . . . and shall consult with a client as to the means by which they are to be pursued.”  Rule 1.2(a).  “When a lawyer knows that a client expects assistance not permitted by the Rules of Professional Conduct or other law, the lawyer shall consult with the client regarding the relevant limitations on the lawyer’s conduct.”  Rule 1.2(e).

The advocate has a duty to use legal procedure to the fullest benefit of the client's cause, but also to refrain from abusing legal procedure.  Rule 3.1 provides that “[a] lawyer shall not bring or defend a proceeding . . . unless there is a basis in law and fact for doing so that is not frivolous . . . .”  Rule 8.4(d) goes on to state that “[i]t is a professional misconduct for a lawyer to . . . state or imply an ability to influence improperly or upon irrelevant grounds any tribunal, legislative body, or public official.”

In Virginia, the courts “allow great latitude on cross-examination [although] the prosecutor must in good faith base his or her questions upon ‘facts, general rumor or report,’ as determined by the judge outside the presence of the jury.”  Scott v. Commonwealth, 18 Va. App. 692, 693, 446 S.E.2d 619 (Ct. App. 1994).  Further, opposing counsel is barred from making frivolous objections for the purpose of interrupting the cross-examination, to throw-off the opposing counsel, or to give the witness time to think.  Id. at 695, 446 S.E.2d at 620. Cross-examination produces a natural tension between representing a client’s objectives, the means to that end, and representing that client within the bounds of the law and the Rules of Professional Conduct.  See Rule 1.2(a).
2.
Related Ethical Rules 

· “In representing a client, a lawyer shall not use means that have no purpose other than to embarrass, delay or burden a third person, or use methods of obtaining evidence that violate the legal rights of such a person.”  Rule 4.4.
· “A lawyer shall not [o]bstruct another party’s access to evidence or alter, destroy or conceal a document or other material having potential evidentiary value for the purpose of obstructing a party’s access to evidence.”  Rule 3.4(a).
· “A lawyer shall not make a frivolous discovery request or fail to make reasonably diligent effort to comply with a legally proper discovery request by an opposing party.”  Rule 3.4(e).
· “A lawyer shall not before or during the trial of a case, directly or indirectly, communicate with a juror or anyone the lawyer knows to be a member of the venire from which the jury will be selected for the trial of the case, except as permitted by law.”  Rule 3.5(a)(1).

Misleading
Misleading questions are questions that tend to confuse the issues or which lead the jury to conclusions or inferences that are not supported by the admissible evidence. Objections to misleading questions should be made promptly before the witness answers.  Misleading questions may involve irrelevant facts, immaterial facts or prejudicial facts whose probative value is outweighed by their prejudicial impact. 

Multiple Questions
Multiple questions and multi-part questions tend to confuse or mislead the jury.  Their probative value is substantially outweighed by these dangers.  As with other forms of interrogation, the judge has wide discretion and control over the mode of questioning a witness to facilitate an effective and fair trial. Objections to multiple questions should be made prior to the witness’s answer.  The problem may be cured by breaking the questions into the component parts.

Narrative
Narrative answers from witnesses are objectionable, because unrestricted testimony may allow the jury to hear testimony that is inadmissible, irrelevant, immaterial or prejudicial before a specific objection can be made.  Narrative answers may lack the elements necessary to lay a proper foundation, foster jury confusion, or prompt jurors to draw improper conclusions of inferences.

It is within the sole discretion of the judge to disallow questions inviting narrative answers and answers that are narrative.  These should be permitted only when the witness cannot testify without providing a narrative of the events seen or heard.
Offers in Compromise
Offers of compromise or settlement are not generally admissible against the offeror.  See, e.g., Hirst v. Siegfried, 33 Va. Cir. 382 (Cir. Ct. 1994); Lyle, Siegel, Croshaw & Beale, P.C. v. Tidewater Capital Corp., 249 Va. 426, 457 S.E.2d 28 (1995); see also Hendrickson v. Meredith, 161 Va. 193, 170 S.E.2d 602 (1933) (“an offer to compromise or settle a disputed claim will not be received as an admission of the party making the offer . . . .”).  This doctrine is intended to encourage efforts to settle disputes.  See Agelasto v. Frank Atkinson Real Estate, 229 Va. 59, 65, 327 S.E.2d 84, 87 (1985) (rule applies to claim on trial, and to third-party claims).  See also Wilkins v. Peninsula Motor Cars, 59 Va. Cir. at 337 (“The public policy behind this rule is to prevent the trier of facts from presuming the defendant's liability from his desire to dispose of the litigation, and to prevent prejudice to the plaintiff by depicting him as someone unwilling to accept the opposition's good faith effort to resolve the situation in question.”).  Evidence relating to a compromise may be admitted for purposes other than concession of liability, such as to contradict a witness.  Fielding v. Robertson, 141 Va. 123, 126 S.E. 231 (1925), or to explain undue delay for ongoing negotiations.  See Hanover Fire Ins. Co. v. Drake, 170 Va. 257, 196 S.E. 644 (1938).

By statute “a release or covenant not to sue given pursuant to this section shall not be admitted into evidence in the trial of the matter but shall be considered by the court in determining the amount for which judgment shall be entered…”  Va. Code Ann. § 8.01-35.1 (2008).

Although offers of compromise are not admissible to prove liability, admissions made during settlement discussions are.  Brickell v. Shawn, 175 Va. 373 (1940).  Such statements are admissible unless it is clear that the statements were made “without prejudice.”  See, e.g., Lyle, Siegel, Croshaw & Beale, P.C. v. Tidewater Capital Corp, 249 Va. 426, PAGE, 457 S.E.2d 28 (1995); Richmond v. A.H. Ewin’'s Sons, Inc., 201 Va. 862, 114 S.E.2d 608 (1960); Chesapeake & Ohio Ry. Co. v. F.W. Stock & Sons, 104 Va. 97, 51 S.E. 161 (1905).
Pleas of guilty or nolo contendere or the fact of a forfeiture in a criminal prosecution or traffic case are admissible in a subsequent civil action based on the same occurrence.  Va. Code Ann. § 8.01-418 (2008) (changing the rule enunciated in Fulcher v. Whitlow, 208 Va. 34, 155 S.E.2d 362 (1967)).

Opinion Rule Violated:  Expert Witness
A. Definition
1. No principle of law is better settled than that the opinions of witnesses are, in general, inadmissible, that witnesses can testify to facts only, and not to opinions or conclusions based upon the facts.  Ramsey v. Commonwealth, 200 Va. 245, 249, 105 S.E.2d 155, 158, (1958).
2. The opinion rule is a rule of exclusion. (Opinions from anyone not allowed at common law).
3. Witnesses can testify to facts only and not to opinions or conclusions based upon those facts.  Witnesses must testify in terms of perception, i.e., what they saw, heard, felt, etc.

The terms “fact” and “opinion” are relative.  It can be very difficult to determine whether a statement is “fact” or “opinion.”  An inaccurate determination may exclude testimony which would otherwise be of value in the search for the truth. 

B. Civil Cases
Va. Code Ann. § 8.01-401.1, enacted in 1982, is based on Fed. R. Evid. 703 & 705.  The statute provides in part, “[i]n any civil action any expert witness may give testimony and render an opinion or draw inferences . . . .”  The opinion may be based on “data made known to or perceived by such witness at or before the hearing or trial . . . .”  Va. Code Ann. § 8.01-401.1.

Furthermore, Va. Code § 8.01-401.1:

1. Applies only to civil actions;

2. Provides that an expert may express any opinion without disclosing the underlying basis for the opinion;

3. Permits the opinion to be based on hearsay (but hearsay remains inadmissible itself), “if of a type normally relied upon by others in the particular field of expertise.”
4. Allows cross-examination on the underlying basis of the opinion even if not stated on direct; and

5. Permits expression of opinion, but retains common law rule that expert cannot testify as to legal conclusion.

See, e.g., Bowers v. Huddleston, 241 Va. 83, 399 S.E.2d 811 (1991) (opinion admissible although based on hearsay).
C.
Criminal Cases
In criminal cases, common law rules apply:

1. An expert opinion will only be admitted if its subject matter is outside of common knowledge;
2. An expert opinion will not be admitted if the trier of fact can decide the issue without expert assistance;
3. An expert opinion can either be based on admissible evidence or in response to a hypothetical question.  Walrod v. Matthews, 210 Va. 382, 388, 171 S.E.2d 180, 185 (1969); and
4. An expert may not express opinion on ultimate issue.

D.  How certain must the experts be when they offer an opinion?

Since the opinions of experts within the same field may differ, especially in the trial context, 100% certainty is rarely, if ever, possible in expert opinions.  But, courts have held that mere possibility is insufficient and, therefore, inadmissible.  See, e.g., State Farm Mut. Auto. Ins. Co. v. Kendrick, 254 Va. 206, 491 S.E.2d 286 (1997); Spruill v. Commonwealth, 221 Va. 475, 479, 271 S.E.2d 419, 421 (1980).  

For expert testimony to be relevant, it must be brought out of the realm of speculation and into the realm of reasonable probability.  The law in this area deals in “probabilities” and not “possibilities,” and gives three levels of probability:
· reasonable degree of certainty;
· reasonable degree of probability; and
· more probable than not.

Fairfax Hospital System, Inc. v. Patricia Curtis, Adm’r for Hessie Curtis, 249 Va. 531, 457 S.E.2d 66 (1995).  Generally, to be admissible, the testimony of an expert witness must attain a reasonable degree of certainty—a threshold that varies from case to case and jurisdiction to jurisdiction.

The degree of confidence or the level to which the expert holds the opinion must be more probable than not.  The distinction between possibility and probability must be clearly understood by both the lawyer and the expert, since skillful questioning by an experienced cross-examiner is likely to reduce the “probable” of direct examination to “possible” and, therefore, render the opinion inadmissible as speculative.

Plaintiffs tend to offer expert testimony at a level of “more probable than not,” while defense attorneys often couch cross-examination of physicians in terms of “to a reasonable degree of medical certainty” to “to a reasonable degree of medical probability.”  The semantics in these two examples can be fatal if the expert is not apprised beforehand that “a reasonable degree of medical certainty,” although it implies a much higher level of conviction than “more likely than not” or “more probable than not,” does not alter the legal requirements of “probable.”  An expert who has limited experience in the courtroom can be confused, and his testimony seriously undermined, by artful cross-examination.

Questions to determine admissibility
1.
Can the jury reach a competent, reasoned decision without the testimony of a witness having specialized knowledge of the subject matter?
If the answer is ‘no,’ the testimony is admissible.  If the answer is ‘yes,’ the testimony is inadmissible.

or

Will testimony from a witness having specialized knowledge of the subject matter help the jury to reach a competent, reasoned decision?

If the answer is ‘yes,’ the testimony is admissible. If ‘no,’ then testimony is inadmissible.

and 

Does this witness possess the necessary specialized knowledge of the subject matter, i.e., is he qualified to offer an opinion?

If ‘yes’, the testimony is admissible.  If ‘no,’ the testimony is inadmissible.

and finally

Does the proffered opinion of this witness attain the required level of certainty, i.e., more likely than not?

If ‘yes,’ it is admissible. If ’no,’ it is not admissible.

Abbreviated form:

1. Is the testimony necessary or is it merely helpful?
2. Is this witness qualified?
3. Is the level of certainty legally adequate? 

If the subject matter is in the gray area, i.e., not clearly common knowledge and not clearly specialized knowledge, then ask the following:

1.  Will it tend to clarify the facts?
2.  Will it tend to confuse the facts? or
3.  Will it be of no use at all?

See “Hypothetical Question Improper”; “Qualifications”; and “Expert Testimony Improper”; Appendix 5 for Va. Code Ann. §§ 8.01-401.1 and 401.3.

Opinion Rule Violated: Lay Witness
A. General Rule
A lay witness is competent to testify only as to facts. Opinion is generally inadmissible.  As a corollary to this rule, a lay witness may not testify on an ultimate fact in issue (e.g., “guilty,” “point of impact,” “negligence,” or the example provided by the Question and Answer set forth above).

B. Exceptions
1. The witness cannot testify without expressing opinion based on personal knowledge or ability to observe;
2. the opinion is helpful to the jury; and
3. the opinion does not require specialized knowledge or expertise (i.e., “expert” opinion).

The facts upon which the testimony is based must be provided “as far as practicable.”  See, e.g., A.H. v. Rockingham Publ’g Co., 255 Va. 216, 495 S.E.2d 482 (1998), Lopez v. Dobson, 240 Va. 421, 397 S.E.2d 863 (1990) and Richards v. Commonwealth, 107 Va. 881, 59 S.E. 1104 (1908).  The failure to exclude lay opinion evidence results in harmless error if the jury is in a position to weigh, based on the facts and circumstances disclosed to it, the opinion stated.  See, e.g., Peters v. Shortt, 214 Va. 399, 200 S.E.2d 547 (1973).  But see Lopez v. Dobson, 240 Va. 421, 397 S.E.2d 863 (1990) (Reversible error found in allowing a lay witness to testify to his opinion of a crucial fact to be determined by the jury).

The test is whether a witness is able to fully report observations without resorting to opinion and inference; if not, and if some use of opinions and inferences in a witness’s testimony actually adds to the trier of fact’s understanding of the witness’s perception, the use has been permitted.  See, e.g., Richards v. Commonwealth, 107 Va. 881, 889-90, 59 S.E. 1104 (1908).  See also Shenandoah Valley Loan & Trust Co. v. Murray, 120 Va. 563, 578-79, 91 S.E. 740 (1917) (opinion of witness that plaintiff appeared to be suffering and nervous is admissible); Virginia Ry. & Power Co. v. Burr, 145 Va. 338, 133 S.E. 776 (1926) (witness’s infirmity and difficulty with language might require use of opinion testimony).

C. Examples of admissible lay opinions
1. Identity of persons and objects

Philips v. Stewart, 207 Va. 214, 148 S.E.2d 784 (1966) (general physical or mental condition of persons known to the witness but not specific diseases); see also Todt v. Shaw, 223 Va. 123, 127, 286 S.E.2d 211, 213 (1982).  Witnesses may testify as to their opinion of a person’s sanity or capacity to make a will.  See, e.g., Davis v. Alderson, 125 Va. 681, 100 S.E. 541 (1919) (sanity); McComb v. Farrow, 128 Va. 455, 104 S.E. 812 (1920) (capacity to make a will).

2. Speed and distance
Witnesses must have opportunity to observe vehicle speed; brevity of observation goes to weight, not admissibility.  Meade v. Meade, 206 Va. 823, 147 S.E.2d 171 (1966) (sound alone insufficient); see also Rice v. Charles, 260 Va. 157, 532 S.E.2d 318 (2000).  Doe v. Dewhirst, 240 Va. 266, 396 S.E.2d 840 (1990) (holding that a mere glimpse was insufficient).  A non-driver may render an opinion (although this circumstance may go to weight).  See, e.g., Moore v. Lewis, 201 Va. 522, 525, 111 S.E.2d 788, 790 (1960); see also Goodove v. Dye, 1991 Va. Cir. LEXIS 61, 23 Va. Cir. 409 (1991).

3. Valuation
A lay witness may express an opinion as to value. The witness need only have had an opportunity to become familiar with the property and to form an opinion as to its true value.  See, e.g., Stainback v. Stainback, 11 Va. App. 13, 396 S.E.2d 686 (Ct. App. 1990) (value of stock based on first hand knowledge).  Owners of property may testify as to its value. See, e.g., Haynes v. Glenn, 197 Va. 746, 91 S.E.2d 433 (1956).  See also King v. King, 40 Va. App. 200, 578 S.E.2d 806 (Ct. App. 2003); Snyder Plaza Prop., Inc. v. Adams Outdoor Ad., Inc., 259 Va. 635, 644, 528 S.E.2d 452, 458 (2000) (“We have recognized the general rule that an owner of property is competent and qualified to render a lay opinion regarding the value of that property.”); Parker v. Commonwealth, 254 Va. 118, 121, 489 S.E.2d 482, 483 (1997) (“The opinion testimony of the owner of the stolen item generally is competent and admissible on the issue of the value of that property.”).  But see Farrell v. Farrell, 69 Va. Cir. 243, 244 (Cir. Ct. 2005) (“a person who has developed enough expertise about the value of a specific piece of property through study, investigation, or accumulation of knowledge may actually be qualified to give an opinion as to its value . . . . However, his special knowledge . . . must be demonstrated to the Court, the same way as any other expert, in order for him to be qualified to give admissible opinion testimony.”). 

4. Admissible Opinion
Mental capacity and condition. See, e.g., Pace v. Richmond, 231 Va. 216, 343 S.E.2d 59 (1986); but not as to the existence of a particular mental disease or condition.  Mullis v. Commonwealth, 3 Va. App. 564, 351 S.E.2d 919 (Ct. App. 1987).

D. Examples of inadmissible lay opinion
1. Intoxication.  See, e.g., Oliphant v. Snyder, 206 Va. 932, 936, 147 S.E.2d 122, 125 (1966) (jury is “as well qualified” as a police officer to draw all reasonable inferences on intoxication).

2. Legal “fault.”  See, e.g., Ellis v. Virginia Ry. & Power Co., 132 Va. 24, 110 S.E. 382 (1922); Chappell v. White, 182 Va. 625, 29 S.E.2d 858 (1944).

3. Negligence and due care.  See, e.g., Norfolk S.R.R. v. Banks, 141 Va. 715, 126 S.E. 662 (1925).

4. Guilt.  See, e.g., Mohler v. Commonwealth, 132 Va. 713, 111 S.E. 454 (1922).

5. Causation.  See, e.g., Virginia Ry. Co.  v. Andrews, 118 Va. 482, 87 S.E. 577 (1916); but see Peterson v. Neme, 222 Va. 477, 483, 281 S.E.2d 869, 872 (1981) (a witness was allowed to testify to the causal connection between an automobile accident and an injury).  See also Charles E. Friend, The Law of Evidence in Virginia, §§ 17-4 through 13, at 646-62 (6th ed. 2003).
Original Writings Rule
The “Original Writings Rule” is also referred to as the “Best Evidence Rule.”  See “Best Evidence Rule Violated.”

Related to the question of original writings is the authenticity of handwriting, which may be established through:

· Lay testimony of a witness who saw the writing being made or has seen prior writing of the person.  See, e.g., Pepper v. Barnett, 63 Va. 405 (1872) (writing seen when made); Cody v. Conly, 68 Va. 313 (1876) (prior writings).
· Expert testimony.  See, e.g., Adams v. Ristine, 138 Va. 273, 122 S.E. 126 (1924) (stating that “expert need not be professional document examiner”).
· Comparison by experts or jury.  See, e.g., Hanriot v. Sherwood, 82 Va. 1, 10 (1984) (expert); Keister v. Philips, 124 Va. 585, 98 S.E. 674 (1919) (jury).

See “Authentication or Identification Lacking.”

See also Charles E. Friend, The Law of Evidence in Virginia, §§ 16-1 through 16.9, at 619-635 (6th ed. 2003).

Parol Evidence Rule Violated
A.
General Rule
An unambiguous written document may not be contradicted, added to, or explained by evidence of a prior agreement or contemporaneous oral agreement, absent fraud or mistake.  The written document must purport to be complete, unambiguous, and unconditional.  The rule excludes both written and oral testimony intended to contradict the written document.  See, e.g., Anden Group v. Leesburg Joint Venture, 237 Va. 453, 377 S.E.2d 452 (1989).  Note, however, that the rule does not apply to subsequent agreements if it is established that the subsequent agreement abrogates its predecessor.  The rule is a rule of substantive evidence in which it is presumed that the parties intended to reduce to writing “the whole engagement” between them.  Pulaski Nat’l Bank v. Harrell, 203 Va. 227, 233, 123 S.E.2d 382, 387 (1962) (citations omitted); see also Jim Carpenter Co. v. Potts, 255 Va. 147, 495 S.E.2d 828 (1998).

B.
Major exceptions
Major exceptions to the rule exist where the agreement may be explained by: (1) course of dealing, usage of trade, or performance; (2) evidence of consistent additional terms, unless the agreement establishes that it is complete and exclusive (e.g., it contains a merger clause and/or incorporation of all prior dealings clause); (3) the writing on its face shows that other terms may be introduced as long as they do not conflict with the written terms (i.e., the partial integration rule); (4) evidence defining the terms used in previous negotiations (e.g., the terms “equally divided” or “reasonable rates”); (5) explanations of ambiguous terms; (6) evidence of surrounding circumstances or subject matter of agreement or intention of parties where ambiguity exists (not as an exception, but as a negative restatement of the rule); (7) disclosure of the status of certain parties (e.g., disclosure of a principal where the status is in question); (8) demonstration of collateral facts of transaction (e.g., use of the term “f.o.b.” without designation of geographical location of delivery); or (9) a demonstration that the actual recital of facts or consideration does not affect the validity of the document.

C.
Parol evidence and the U.C.C.

Va. Code Ann. § 8.2-202 (U.C.C 2-202), applicable to the sale of goods, restates the general rule, but provides that a written document may be explained or supplemented: (a) by course of dealing or usage of trade (§ 8.1-205) or by course of performance (§ 8.2-208); and (b) by evidence of consistent additional terms, unless the court finds the writing to have been intended as a complete and exclusive statement of the terms of the agreement (§ 8.2-202(b)).

D.
Applied
As a matter of substantive law, the court determines admissibility.  Any ambiguity in a document may be submitted to the jury.  The rule may be waived by failure to timely object.  The rule has been applied in the following contexts: arbitration agreements, assignments, bonds, construction contracts, deeds, insurance contracts, leases, letters, notes, records, releases, stock, subscriptions, and titles.

Prejudicial
Where the probative value of evidence is outweighed by its prejudicial effect, it is inadmissible.  See, e.g., General Motors, Inc. v. Lupica, 237 Va. 516, 379 S.E.2d 311 (1989).  Virginia courts are careful to assess the prejudicial impact of proffered evidence.  The Virginia Supreme Court has declared, “[t]he trial judge, in his discretion, ha[s] the responsibility of weighing the probative value of the evidence on this main issue against its possible prejudicial effect . . . .”  Brugh v. Jones, 265 Va. 136, 574 S.E.2d 282 (2003) (quoting Seilheimer v. Melville, 224 Va. 323, 295 S.E.2d 896 (1982)). 

Virginia courts have traditionally favored the admissibility of relevant evidence.  Even prejudicial evidence may be relevant and, therefore, admissible so long as its probative value outweighs its prejudicial effect.  Stockton v. Commonwealth, 227 Va. 124, 143, 314 S.E.2d 371 (1984), cert. denied,  489 U.S. 1071 (prejudicial evidence is not per se excluded).  To be excluded, evidence must be unfairly prejudicial.  See Gamache v. Allen, 268 Va. 222, 601 S.E.2d 598 (2004).  The critical element to the objection, then, is “unfairness.”  The test for unfairness in Virginia requires that the evidence be excluded only where the prejudice is shown to “substantially outweigh” the probative value of the evidence.  Dandridge v. Marshall, 267 Va. 591, 594 S.E.2d 578 (2004) (the prejudicial effect of the evidence “substantially outweighs” and, consequently, distracts too greatly from the probative value of the evidence).

Examples of evidence that justify exclusion would include evidence that would invoke excessive sympathy from the jury, appeal to a sense of horror, inflame passion or prejudice, appeal to an instinct to punish, or generally appeal to the jury’s emotions rather than the jury’s reasoning.  See TXO Productions Corp. v. Alliances Resources Corp., 509 U.S. 443 (1993) (“Arbitrariness, caprice, passion, bias, and even malice can replace reasoned judgment and law as the basis for jury decision-making.  Modern judicial systems therefore incorporate safeguards against such influences.  Rules of evidence limit what the parties may present to the jury.”).  This rule yields to certain exceptions where the evidence: (a) shows the conduct or feeling of the defendant towards the victim; (b) establishes prior relationship between the parties; or (c) tends to prove any element of the offense charged.  Kirkpatrick v. Commonwealth, 211 Va. 269, 176 S.E.2d 802 (1970).  See also Ryan v. Commonwealth, 219 Va. 439, 247 S.E.2d 698 (1978); Gibson v. Commonwealth, 216 Va. 412, 219 S.E.2d 845 (1975).  The burden of showing unfair prejudice is upon counsel making the objection.

Photographs that show the scene of a crime or the nature and extent of wounds or injury are commonly permitted.  See, e.g., Goins v. Commonwealth, 251 Va. 442, 470 S.E.2d 114 (1996).

See “Relevance and Prejudice”; Charles E. Friend, The Law of Evidence in Virginia § 12-14 at p. 478 (6th ed. 2003).
Prior Conviction Inadmissible
A. General Rule
Va. Code Ann. § 19.2-269 provides: “A person convicted of a felony or perjury shall not be incompetent to testify, but the fact of conviction may be shown in evidence to affect his credit.”  In addition, convictions of certain misdemeanors involving moral turpitude or the witness’s ability to tell the truth may be used for impeachment purposes.  Johnson v. Commonwealth, 41 Va. App. 37, 581 S.E.2d 880 (Ct. App. 2003) (quoting Nelson v. Commonwealth, 29 Va. App. 433, 512 S.E.2d 846 (Ct. App. 1999)).

A witness cannot generally be questioned as to whether he or she has been indicted or convicted of an ordinary misdemeanor.  Johnson, 41 Va. App. at 43.  In a criminal case, the Commonwealth may ask the defendant who testifies the number of times he has been convicted of a felony, but may not reveal the substance of any felony other than perjury.  See, e.g., Sadoski v. Commonwealth, 219 Va. 1069, 254 S.E.2d 100 (1979).  Witnesses other than the defendant, however, may be asked the name of any felony for which they have been convicted.  This rule is not limited only to witnesses for the Commonwealth.  Johnson v. Commonwealth, 224 Va. 525, 298 S.E.2d 99 (1982); see also Dammerau v. Commonwealth, 3 Va. App. 285, 349 S.E.2d 409 (Ct. App. 1986), overruled on other grounds, 5 Va. App. 59 (Ct. App. 1987); Vescuso v. Commonwealth, 5 Va. App. 59, 360 S.E.2d 547 (Ct. App. 1987).  When a defendant voluntarily takes the stand in his own defense in a criminal case and discusses during his examination the substance of his prior convictions, he may be cross-examined on the substance of those convictions so long as the Commonwealth’s examination is relevant.  See, e.g., Harmon v. Commonwealth, 212 Va. 442, 185 S.E.2d 48 (1971).  When a defendant takes the stand and testifies only to the number of convictions (not to their nature), he may be cross-examined only with respect to the correctness of the number stated.  See, e.g., McAmis v. Commonwealth, 225 Va. 419, 304 S.E.2d 2 (1983).

The existence of pending charges, or other evidence of a prosecution witness’s motive to cooperate with the prosecution, may be admitted.  Townes v. Commonwealth, 234 Va. 307, 362 S.E.2d 650 (1987).

The general rule concerning prior convictions does not apply to the sentencing stage, where evidence of criminal convictions is admissible.  See Va. Code Ann. §§ 19.2-264.2 and 19.2-295.1.

B. Representative cases 

See Land v. Commonwealth, 211 Va. 223, 176 S.E.2d 586 (1970) (it is reversible error to admit prior conviction evidence either to rebut defendant’s evidence of good character or to impeach defendant before he testifies); Pike v. Eubank, 197 Va. 692, 90 S.E.2d 821 (1956) (prior convictions of drunkenness are inadmissible in a trial charging assault and battery); Lee v. Commonwealth, 1997 Va. App. LEXIS 117 (Ct. App. 1997) (the Commonwealth’s failure to provide the defendant with certified copies of his criminal record fourteen days prior to trial, as required by Va. Code Ann. § 19.2-295.1, rendered the evidence of his prior convictions inadmissible in the sentencing proceeding).
See “Prior Convictions Inadmissible”; Charles E. Friend, The Law of Evidence in Virginia, §§ 13-1 through 13-3 as well as § 13-11 (6th ed. 2003); Virginia Introductory Instructions – General, Instruction No. 2.260 Prior Offense Evidence.
Prior Inconsistent Statement
A. General Rule
A prior inconsistent statement may be used to impeach a witness only if a proper foundation is established, unless the statement was made by the witness who testified under oath on direct examination.  Neblett v. Hunter, 207 Va. 335, 150 S.E.2d 115 (1966); see also Hall v. Commonwealth, 233 Va. 369, 355 S.E.2d 591 (1987).  In laying the foundation, the cross-examiner must first call to the attention of the witness the prior statement and inquire as to whether the statement was made.  Adequate detail about the statement and the occasions on which it was made must be presented in a manner that alerts the witness of the prior inconsistent statement and enables the witness to explain or disprove the inconsistency. The impeaching statements may be read from a deposition transcript.  See Edwards v. Commonwealth, 19 Va. App. 568, 454 S.E.2d 1 (Ct. App. 1995).
Va. Code Ann. § 8.01-404 provides for use of prior inconsistent written statements on cross-examination.  The statute requires that, in laying the foundation, the witness’s attention, must, “before such contradictory proof be given, be called to the particular occasion on which the writing was supposed to have been made, and he may be asked if he did not make a writing of the purport of the one being offered to contradict him, and if he denies making it or does not admit its execution, it may then be shown to him, if he admits its genuineness, he shall be allowed to make his own explanation of it . . . .”  Id.
This section is confined to the contradiction of a witness by the introduction of a prior inconsistent written statement where the writing is not per se admissible under the section.

See “Impeachment Improper.”

B. Representative Cases
In Commercial Distributors, Inc. v. Blankenship, 240 Va. 382, 397 S.E.2d 840 (1990), the Supreme Court of Virginia noted that witnesses may be impeached by their prior inconsistent statements, but Virginia adheres to the common-law rule that such statements are inadmissible as hearsay if offered to prove the truth of their content.

In Royal v. Commonwealth, 234 Va. 403, 362 S.E.2d 323 (1987), the Virginia Supreme Court reversed a murder conviction because the trial court erred in allowing the jury to consider a prior inconsistent statement that was ostensibly offered to refresh the memory of a prosecution witness concerning the instant case, and refused to give an instruction limiting the use of the statement to impeachment purposes. 

A witness who is not a party may be impeached by prior inconsistent statements provided a foundation is first laid by calling the witness’s attention to the statement and questioning the witness about it before it is introduced.  Hall v. Commonwealth, 233 Va. 369, 355 S.E.2d 591 (1987).  Va. Code Ann. § 8.01-403 expressly provides that an adverse witness may be impeached by proof of prior inconsistent statements, but the court upon request must instruct the jury not to consider the evidence of such statements except for purposes of impeaching the witness.  The common-law rule is broader than the statute.  Id.
An opposing party may waive the cautionary instruction to the jury, but the trial court must give an instruction if requested.  Where the Commonwealth read questions and answers from a prior statement in the presence of the jury, so that the effect of the procedure was the same as if the statement had been formally introduced into evidence, it was necessary that a cautionary instruction be given.  Where the prior inconsistent statement is compelling and persuasive corroboration of the prosecution’s main witness, it is not harmless error for the statement to be heard by the jury without a cautionary instruction forbidding the jury to consider the statement as evidence of the truth of the statement.  Id.

The doctrine from Brady v. Maryland, 373 U.S. 83 (1963) does not require a prosecutor to give the defendant a verbatim transcript of a prosecution witness for impeachment purposes, as long as a summary of the conversation is accurate and fairly complete.  Garnett v. Commonwealth, 275 Va. 397, 657 S.E.2d 100 (2008).

A defendant’s silence can be used for impeachment purposes as a prior inconsistent statement if the silence was prior to arrest or if the silence was after arrest but before Miranda warnings were given.  Caprino v. Commonwealth, 53 Va. App. 181, 670 S.E.2d 36 (Ct. App. 2008).
Privileged
The generally recognized privileges are:

A. Attorney-client.  The privilege belongs to the client and will prevent an attorney from disclosing the communications if (1) an attorney-client relationship existed at the time of the communication; (2) the communication was “made because of that relationship and concerning the subject matter of the attorney’s employment”; (3) the communication was intended to be and was confidential; and (4) the communication was made for a lawful purpose (e.g., not in contemplation of a crime or fraud).  See, e.g., Commonwealth v. Edwards, 235 Va. 499, 370 S.E.2d 296 (1988).  The privilege extends to agents of the attorney if employed or retained in a position of confidence.  Corporate communications in the ordinary course of business are not privileged but may be privileged if intended for transmission to an attorney serving the corporation.  The privilege may be waived explicitly by the client or by implication.  235 Va. at 509, 370 S.E.2d at 301.  It is waived in a malpractice action against the attorney, and by a decedent’s executor in will contests.  See, e.g., Hugo v. Clark, 125 Va. 126, 99 S.E. 521 (1919).  A client also waives the privilege if the communication is made for the purpose of committing a fraud upon the court.  Seventh District Committee v. Gunter, 212 Va. 278, 183 S.E.2d 713 (1971).

B. Physician-patient.  Va. Code Ann. § 8.01-399 ; see also S. Ct. Rule 4:10 with respect to medical examinations.  This privilege only applies in civil cases.  It may be claimed by any duly licensed practitioner of any branch of the healing arts, including a clinical psychologist licensed pursuant to Va. Code Ann. § 54.1-2932.  It will be inapplicable when the condition of the patient is in issue in the case.  See, e.g., Portsmouth v. Cilumbrello, 204 Va. 11, 129 S.E.2d 31 (1963).  There are also statutory exceptions.  See, e.g., Va. Code Ann. §§ 54.1-2966, 2967, 2968; § 63.2-1509; § 65.2-607.

The text of Va. Code Ann. § 8.01-399 was modified in 2009. The modification is shown below (former text is crossed out and new text is underlined):

“Except at the request or with the consent of the patient, or as provided in this section, no duly licensed practitioner of any branch of the healing arts shall be required permitted to testify in any civil action, respecting any information that he may have acquired in attending, examining or treating the patient in a professional capacity.

C. Clergy communications.  Va. Code Ann. § 8.01-400 (civil cases) & Va. Code Ann. § 19.2-271.3 (criminal cases): The distinction should be noted between civil cases where the communication includes both the accused and another and criminal cases which involve only communications between clergy and accused. The privilege is vested in the clergyman rather than in the communicant.  Nestle v. Commonwealth, 22 Va. App. 336, 470 S.E.2d 133 (Ct. App. 1996).  See generally O’Dell v. Commonwealth, 234 Va. 672, 364 S.E.2d 491 (1988); Seidman v. Fishburne-Hudgins Educ. Foundation, Inc., 724 F.2d 413 (4th Cir. 1984).

D. Self-incrimination; privilege against.  Federal and state constitutions have been interpreted consistently on the privilege against self-incrimination for testimonial acts.  U.S. Const. Amend. V; Va. Const. Art. I, § 8.  See also Farmer v. Commonwealth, 12 Va. App. 337, 404 S.E.2d 371 (Ct. App. 1991).  Though separate, the federal and state constitutional privileges are interpreted identically.  See Taylor v. Commonwealth, 26 Va. App. 485, 495 S.E.2d 522 (Ct. App. 1998) (citing Flanary v. Commonwealth, 113 Va. 775, 75 S.E. 289 (1912)).

Va. Code Ann. § 19.2-266.2 requires that motions requesting that the trial court suppress statements based on an alleged violation of a defendant’s rights against self-incrimination be made in writing. This code section also requires that such motions be filed seven days before trial and requires that the hearing on such motions be held prior to the trial.  Va. Code Ann. § 19.2-266.2(A)-(B). “The circuit court may, however, for good cause shown and in the interest of justice, permit the motions or objections to be raised at a later time.”  Va. Code Ann. § 19.2-266.2(B).

E. Spousal.  Va. Code Ann. § 8.01-398: In criminal cases, Va. Code § 8.01-398 is incorporated by Va. Code Ann. § 19.2-271.2 (allows spouse to invoke marital privilege to prevent testifying against the accused, but, after 1996 amendment, allows spouse of accused to testify against accused without latter’s consent).  See, e.g., Church v. Commonwealth, 230 Va. 208, 335 S.E.2d 823 (1985).  Exceptions have been enacted.  See Va. Code Ann. § 63.2-1519 (child abuse); § 19.2-271.2 (right of action against other spouse).  The privilege, however, does not apply to pretrial investigative material obtained from one spouse against the other, as Section 19.2-271.2 envisions only an adversary proceeding.  Livingston v. Commonwealth, 21 Va. App. 621, 466 S.E.2d 757 (Ct. App. 1996).

F. Psychologists, social workers and counselors.  Va. Code Ann. § 8.01-400.2 (communications between counselors, social workers and psychologists and clients).  The privilege does not extend protection for  “matters relating to child abuse and neglect nor serve to relieve any person from reporting requirements as set forth in § 63.2-1509.”  The statute also provides that the privilege will not apply “when the physical or mental condition of the client is at issue” or “when a court, in the exercise of sound discretion, deems such disclosure necessary to the proper administration of justice . . . .”  Va. Code Ann § 8.01-400.2.

G. Informants.  See Gray v. Commonwealth, 233 Va. 313, 356 S.E.2d 157, cert. denied, 108 S. Ct. 207 (1987) overruled on other grounds, Gray v. Netherland, 518 U.S. 152 (1996).
H. Government information.  See Virginia Freedom of Information Act, Va. Code Ann. §§ 2.2-3700, et seq., and statutory provisions limiting public access to information.  See, e.g., Va. Code Ann. §§ 2.2-3703, 3705, 3706; Va. Code Ann. § 46.2-377.  See generally Hollins v. Commonwealth, 19 Va. App. 223, 450 S.E.2d 397 (Ct. App. 1994).

I. Interpreter’s privilege.  Va. Code Ann. § 8.01-400.1 provides that otherwise privileged material does not lose its privileged nature when a deaf person uses an interpreter.  See also Va. Code Ann. § 19.2-164.1.  Va. Code Ann. § 19.2-164 provides similar protection for communications made to interpreters for non-English speaking criminal defendants.

J. Intercepted electronic communications.  Intercepted electronic communications remain privileged and may not be “disclosed or used in any way.”  Va. Code Ann. § 19.2-67(D). 

K.
Accountants.  No privilege appears to exist for accountant-client communications.  Abujaber v. Kawar, 20 Va. Cir. 58 (Cir. Ct. Loudon 1990) (“Virginia does not recognize an accountant-client privilege . . . .”).
L.
Reporters.  The Virginia Supreme Court recognized a qualified reporter’s privilege in Brown v. Commonwealth, 214 Va. 755, 204 S.E.2d 429, cert. denied, 419 U.S. 966 (1974).  See also Philip Morris Companies, Inc. v. Am. Broad. Cos., Inc., 36 Va. Cir. 1 (Cir. Ct. Richmond 1994).

See Charles E. Friend, The Law of Evidence in Virginia, § 6-5 and §§ 7-1 through 7 (6th ed. 2003).
Qualifications
Generally, an expert witness is an individual who, by reason of knowledge, skill, experience, training or education, is qualified to testify on matters outside the common knowledge of the jury. It is not necessary for an expert to have formal training in order to testify (e.g., witness qualified by training or skill).  An individual qualified as an expert may testify only in the field of expertise of the qualifications.  The expert’s testimony, therefore, may not exceed the basis for his or her admission as an expert in that particular area of expertise.  See, e.g., Jordon v. Commonwealth, 207 Va. 591, 598, 151 S.E.2d 390, 397 (1966).

Admission of qualifications of a witness as an expert does not necessarily mean that the expert’s opinion will be admissible. The proper foundation must be laid. See, e.g., Spencer v. Commonwealth, 238 Va. 563, 385 S.E.2d 850, cert. denied, 493 U.S. 1093 (1989).

See also “Expert Testimony Improper.”

Rape Cases, Prior Conduct
Virginia’s “Rape Shield” Law, Va. Code Ann. § 18.2-67.7, provides that in cases of rape, sodomy, sexual battery and other forms of criminal sexual assault (as found under Article 7, Title 18.2 of the Va. Code Ann. or under § 18.2-370, 18.2-370.01, or 18.2-370.1):

“[G]eneral reputation or opinion evidence of the complaining witness’s unchaste character or prior sexual conduct shall not be admitted.”

The statute, however, provides the following enumerated exceptions “if reputation testimony is relevant”:

1. Evidence offered to provide an alternative explanation for physical evidence of the offense charged that is introduced by the prosecution, limited to evidence designed to explain the presence of semen, pregnancy, disease, or physical injury to the complaining witness’s intimate parts;
2. Evidence of sexual conduct between the complaining witness and the accused offered to support a contention that the alleged offense was not accomplished by force, threat or intimidation or through the use of the complaining witness’s mental capacity or physical helplessness, provided that the sexual conduct occurred within a period of time reasonably proximate to the offense charged under the circumstances of this case; or
3. Evidence offered to rebut evidence of the complaining witness’s prior sexual conduct introduced by the prosecution.

See id.; Va. Code Ann. § 18.2-67.7(A)(1-3).

This section does not prevent the accused from presenting evidence “relevant to show that the complaining witness had a motive to fabricate the charge against the accused,” but if such conduct relates to past sexual conduct between the complaining witness and an individual other than the accused, such evidence is not admitted.

See also id.; Va. Code. Ann. § 18.2-67.7(B); “Limited Admissibility.”

The rape shield law does not prevent a defendant from cross-examining his accuser about prior accusations the accuser had made regarding sexual behavior, if the court could determination that there was a reasonable probability that the prior accusations were false.  Clinebell v. Commonwealth, 235 Va. 319, 325, 368 S.E.2d 263, 266 (1988).

However, testimony by the accused (not the defendant) denying the prior accusations of the accuser does not by itself create a reasonable probability of falsity required under Clinedell.  Richardson v. Commonwealth, 42 Va. App. 236, 590 S.E.2d 618 (Ct. App. 2004).

Evidence of prior sexual conduct can be admitted to rebut the prosecution’s explanation of the presence of a hair follicle found in the victim’s cervix, even though such an exception was not specifically enumerated in § 18.2-67.7(1).  Neeley v. Commonwealth, 17 Va. App. 349, 437 S.E.2d 72 (Ct. App. 1993).

The rape shield law is not a ex post facto law and therefore can be applied to defendant’s accused of a sexual assault that took place before the law was in effect. Pilcher v. Commonwealth, 41 Va. App. 158, 583 S.E.2d 70 (Ct. App. 2003).
Refreshing Recollection
When a witness is unable to testify from memory, it is permissible to aid the witness with a document or other material (within limited bounds, leading questions may also be asked as to preliminary aspects of the “lost” memory, e.g., setting the admitted time and place of certain events).  The two methods of “recalling” testimony are through (a) present recollection refreshed, where a document or other materials are used to jog the witness’s memory, and (b) past recollection recorded, where the witness has no independent memory but relied on the contents of a document.

A. Present Recollection Refreshed
Any document or object may be used to refresh the witness’s recollection.  The document or object is not admissible by virtue of its use.  Once examined by the witness, the witness may testify, independently of the document, as to the events. Opposing counsel must be given an opportunity to examine the object used to trigger the past recollection refreshed.

See Charles E. Friend, The Law of Evidence in Virginia, § 3-7 (6th ed. 2003).

The Court of Appeals of Virginia has stated that “It does not seem to be necessary that the writing should have been made by the witness himself, nor that it should be an original writing, provided, after inspecting it, he can speak to the facts from his own recollection.  Brockenbrough v. Commonwealth, No. 3023-01-2, 2003 WL 1907846 (Va. Ct. App. Apr. 22, 2003).

The hearsay exception for past recollection only applies when the record reflects that the witness actually forgot something for which his memory needs to be refreshed and not simply to augment testimony.  Proctor v. Commonwealth, 40 Va. App. 233, 578 S.E.2d 822 (Ct. App. 2003).
B. Past Recollection Recorded
A witness who has no present independent recollection may testify from notes, documents or reports.  The requirements for past recollection recorded are that:

1. the witness had first hand knowledge of the events;

2. the written document was made at or near the time of the event;

3. the document was prepared by the witness, or under the witness’ supervision, such that the witness’s faith in the document is assured; and

4. the witness vouches to a lack of present recollection. 

See Charles E. Friend, The Law of Evidence in Virginia, § 3-7(b) (6th ed. 2003).

In Scott v. Greater Richmond Transit Co., 241 Va. 300, 402 S.E.2d 214, 218 (1991), the Supreme Court of Virginia declared:

“When a witness reads a record of past recollection to a jury, he merely is telling the jury what he knew and recorded at a prior time but has since forgotten . . . . [T]he [past recollection recorded] may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.”

Id. (citing Fed. R. Evid. 805(5)).

But see, Ashley v. Commonwealth, 220 Va. 705, 261 S.E.2d 323 (1980) (document independently admissible as a business record).
Relevancy Lacking
Relevancy is a threshold requirement to the admissibility of any evidence at trial. Relevant evidence is evidence that tends to prove or disprove a material fact.  The threshold for admissibility is modest, and evidence need only have a tendency to prove or disprove, ever so slightly, a material fact.

Relevancy is the relationship between the matter to be proven and the evidence offered at trial.  In responding to an objection that relevancy is lacking, counsel should attempt to equate the evidence with some element of the case, and, if the objection is sustained, submit, out of the hearing of the jury, an offer of proof as to its relevancy. 

Relevancy should not be confused with the weight of the evidence or the credibility of the witnesses, both of which are matters to be considered by the trier of fact.  Hepler v. Hepler, 195 Va. 611, 620, 79 S.E.2d 652 (1954); Bunting v. Commonwealth, 208 Va. 309, 314, 157 S.E.2d 204 (1967).

See also “Immaterial/Irrelevant.”
When a trial court rules that specific evidence will not be admitted because the evidence lacks relevance, the evidence should be proffered to the trial court at the time of the ruling, or as near in time thereafter as is practicable, so that the trial court can, if necessary, reconsider its ruling.  Budd v. Punyanitya, 273 Va. 583, 643 S.E.2d 180 (2007).

Religion
Religious belief, or lack thereof, is inadmissible to attack a witness’s competency or credibility.  Va. Const. Art. I, § 16 prohibits religious belief from being invoked to affect an individual’s civil capacities.  Id.; see also Va. Code Ann. §§ 57-1, 57-2.

While all witnesses are sworn to tell the truth, by statute a witness may “affirm” to the same intent if the religious oath is objectionable.  Va. Code Ann. §§ 1-228; 49-9, 49-10.

The rule does not prohibit the introduction of religious beliefs when relevant to an issue in the trial, or the identity of a witness’s occupation (i.e. rector, pastor, rabbi or priest).

Religion may also be raised as to bias if the bias is relevant to the identity of the parties (e.g., member of parish in action involving the church).

In Virginia, counsel may not inquire into belief in satanic practices, if the witness swears to tell the truth.  Maynard v. Commonwealth, 11 Va. App. 437, 399 S.E.2d 635 (Ct. App. 1990) (rejecting the contention that because the witness swore on the Bible to tell the truth, an inquiry into her possible satanic belief was relevant to impeach her truthfulness when she claimed that she did not know the meaning of satanic tattoos, despite extrinsic evidence to the contrary).

See also Mullins v. Commonwealth, 174 Va. 472, 5 S.E.2d 499 (1939); Perry v. Commonwealth, 3 Gratt (44 Va.) 632 (1846) (understanding the oath as a prerequisite to a finding of competency in both children and adults).

See also Charles E. Friend, The Law of Evidence in Virginia, § 6-4 (6th ed. 2003).
Religious beliefs can be used as a basis for jury selection in certain circumstances. See Williams v. Commonwealth, 248 Va. 528, 450 S.E.2d 365 (1994) (ruling that the trial court did not err by excusing prospective juror who testified that she would refuse to impose death penalty because of her religious beliefs).

Remedial Measures
Evidence of subsequent remedial measures is not admissible to prove negligence.

Va. Code Ann. § 8.01-418.1 provides:

When, after the occurrence of an event, measures are taken, which, if taken prior to the event would have made the event less likely to occur, evidence of such subsequently taken measures is not admissible to prove negligence or culpable conduct as a cause of the occurrence of the event; provided, that evidence of subsequent remedial measures taken shall not be excluded when offered for another purpose for which it may be admissible, including but not limited to, proof of ownership, control, feasibility of precautionary measures if controverted, or for impeachment.  Id.
Under the statutory rule, remedial measures to prove “negligence or culpable conduct” are inadmissible unless used for other purposes, such as to prove “ownership, control, feasibility of precautionary measures if controverted, or for impeachment.”  Id.
The statute takes no position on product liability cases.  For instance, product recalls mandated by federal law may be admissible.  See, e.g., Gordon Harper Harley-Davidson Sales, Inc. v. Cutchin, 232 Va. 320, 325, 350 S.E.2d 609, 612 (1986) (recall notice admissible).

Repetitive
Repetitive questions are those that are cumulative.  “Cumulative testimony” is testimony that restates what has been said already and adds nothing to it, as it is testimony of the same kind and character as that already given.  Massey v. Commonwealth, 230 Va. 436, 337 S.E.2d 754 (1985).  Repetitive questions are excluded in the interests of expediting the proceedings, where the examination is unnecessarily prolonged.  See, e.g., Locke v. Commonwealth, 149 Va. 447, 141 S.E. 118 (1928).

The most often asserted objection to repetitive information is that the matter has been “asked and answered.”  The true nature of the objection, however, is that the information is repetitive or cumulative.  On direct examination, if the questions are to further develop evidence, the objection may be improper.  If, however, the question is merely attempting to ask the same question, elicit the same facts to emphasize them to the jury, or prolong the examination, repetitive or prejudicial objections are appropriate.

On cross-examination, counsel should be permitted to ask a question more than once to test the witness’s credibility and recollection.  The classic use of this technique on cross-examination is asking the witness to repeat a story several times to show that it has been memorized from a statement written by counsel.

See also Charles E. Friend, The Law of Evidence in Virginia, §§ 3-6 at pp. 103-04 (6th ed. 2003).
Reputation Evidence Improper
Reputation evidence may be admitted in property boundary disputes to establish boundaries known to the community prior to the beginning of the controversy.  See, e.g., Harriman v. Brown, 35 Va. (8 Leigh) 697, 707 (1837).

Reputation evidence may include the belief of the general community on matters of public interest or history, or personal or family history (e.g., births, deaths, marriages).  Commonwealth ex rel. Davis v. Malbon, 195 Va. 368, 78 S.E.2d 683 (1953) (no error in admission of evidence of character and reputation of public official where issue was whether sheriff had knowingly and willfully refused or neglected to perform his duties); Smith v. Commonwealth, 217 Va. 336, 228 S.E.2d 562 (1976) (evidence of a park’s reputation “as a place for illegal drug violations” irrelevant to charge that defendant possessed heroin with intent to distribute on the date of the alleged offense).  But see Coe v. Commonwealth, 231 Va. 83, 340 S.E.2d 820 (evidence of a particular location’s reputation admissible where defendant was charged with conspiracy and his presence in that location, along with other evidence, went to show his involvement in the conspiracy); Brown v. Commonwealth, 15 Va. App. 232, 421 S.E.2d 911 (Ct. App. 1992).

Reputation as to chastity is inadmissible pursuant to the Commonwealth’s “Rape Shield Law.”  See “Rape Cases, Prior Conduct.”  Va. Code Ann. § 18.2-67.7.  The Rape Shield Law, however, does not apply when sexual conduct is being introduced to establish motive to fabricate the claim.  Va. Code Ann. § 18.2-67.6(B); see also, e.g., Johnson v. Commonwealth, 9 Va. App. 176, 385 S.E.2d 223 (Ct. App. 1989) (court should hold evidentiary hearing prior to admission of such evidence); Winfield v. Commonwealth, 225 Va. 211, 301 S.E.2d 15 (1983) (general reputation or opinion evidence as to unchaste character is inadmissible hearsay unless it is presented in a form falling within an exception to the hearsay rule; an evidentiary hearing is required to determine admissibility); Wynne v. Commonwealth, 216 Va. 355, 356, 218 S.E.2d 445, 446 (1975) (“[W]here consent is advanced as a defense to a charge of rape, the previous unchaste character of the prosecutrix may be shown by proof of general reputation”); Smith v. Commonwealth, 219 Va. 455, 248 S.E.2d 135 (1978) (where defense of consent not raised by not guilty plea in rape, evidence of victim’s general reputation is inadmissible).

Reputation evidence may be used to impeach a witness’s credibility by showing that the witness has a poor reputation for truthfulness in the community.  See, e.g., Clark v. Commonwealth, 202 Va. 787, 120 S.E.2d 270 (1961); Bradley v. Commonwealth, 196 Va. 1126, 86 S.E.2d 828 (1955); Blayclock v. Commonwealth, 26 Va. App. 579, 497 S.E.2d 97 (Ct. App. 1998).  This is most commonly accomplished by producing another witness who can testify as to that reputation.  The “testifying witness” must only know the reputation of the “impeached witness” to testify, and he need not be a personal associate.  The source of the information regarding the reputation goes to the weight of the testimony, not its admissibility.  Bradley v. Commonwealth, 196 Va. 1126, 86 S.E.2d 828 (1955).

The evidence must be limited to the reputation for truthfulness; evidence of general character or the witness’s character in other matters (e.g., character for violence), is not admissible. The reputation to be introduced must be the general reputation of the witness in the community where he lives or works, and not the reputation of a small group or small area.  See, e.g., Clark v. Commonwealth, 202 Va. 787, 120 S.E.2d 270 (1961); Byrdsong v. Commonwealth, 2 Va. App. 400, 345 S.E.2d 528 (Ct. App. 1986).
The following is an example of a direct examination of a character witness used to offer reputation evidence as to truthfulness:

	Q:: 
	Do you know or have you heard of the witness? 

	A:
	Yes. 

	Q: 
	How do you know of the witness? 

	A: 
	We live in the same community. 

	Q: 
	Do you know people who know the witness? 

	A: 
	Yes. 

	Q: 
	Have you heard people discuss the witness? 

	A: 
	Yes. 

	Q: 
	As a result of these discussions, are you familiar with witness’s reputation in the community for truthfulness? 

	A: 
	Yes. 

	Q: 
	What is the witness’s reputation [for truthfulness] in the community

	A: 
	Good.


See also “Limited Admissibility” and “Rape Cases, Prior Conduct.”

Safety Measures
See “Remedial Measures.”
Scientific Evidence
If scientific, technical or other specialized knowledge will assist the trier of fact in understanding the evidence, a witness qualified as an expert by knowledge, skill, experience, training or education may testify as to scientific evidence.  Examples of scientific evidence admitted include:

A. Fingerprint evidence
Fingerprint evidence has been widely accepted as admissible.  See, e.g., Avent v. Commonwealth, 209 Va. 474, 164 S.E.2d 655 (1968).

B. Radar speed tests

Radar speed tests are admissible pursuant to Va. Code Ann. § 46.2-882; provided, however, that a defendant may introduce, through expert testimony, that the particular radar reading in the particular case was not reliable.  See, e.g., Myatt v. Commonwealth, 11 Va. App. 163, 397 S.E.2d 275 (Ct. App. 1990).  A foundation must be set for the admission of such evidence, which can be accomplished through the testimony of a police officer, or through the signed certificate of a police officer, attesting to the reliability of the instrument based on accuracy testing.  Id.
C. Blood alcohol tests

Generally, blood tests, certified by the Division of Forensic Science of the Commonwealth, are admissible pursuant to Va. Code Ann. § 18.2-266, and presumptively indicate the alcohol level at the time of the offense (Note:  It is important for counsel to review the current statutes given the frequency with which the General Assembly has addressed this matter).

D. DNA evidence

The use of deoxyribonucleic acid (DNA) testing results are admissible in criminal cases.  See, e.g., Spencer v. Commonwealth, 238 Va. 275, 384 S.E.2d 775 (1989) (no error to admit DNA evidence because it is a reliable scientific technique); Va. Code Ann. § 19.2-270.5; see also Satcher v. Commonwealth, 244 Va. 220, 241, 421 S.E.2d 821, 834 (1992) (“DNA testing is a reliable scientific technique.”).

Va. Code Ann. § 19.2-270.5  codified the admissibility of DNA evidence.

E. Polygraph
One prominent form of scientific evidence that has not been admitted in Virginia is polygraph test results because they have “no proper evidentiary use.”  See Robinson v. Commonwealth, 231 Va. 142, 341 S.E.2d 159 (1986).

The United States Supreme Court, in Daubert v. Merrell Dow Pharmaceutical, Inc., 509 U.S. 579 (1993), found that federal judges are “gatekeepers” in preventing speculative and improper expert testimony.  See also Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999); Gen. Elec. Co. v. Joiner, 522 U.S. 136 (1997).  Daubert applied Fed. R. Evid. 104, 401 and 702 to ensure that scientific evidence “is not only relevant, but reliable.”  509 U.S. at 589.  To determine reliability the Court suggested a non-exclusive list of factors:

1. Can the scientific theory be tested, and has it been tested?
2. Has the theory or technique been subjected to peer review and publication?
3. What is the known or potential rate of error?
4. Is the theory or technique “generally accepted” (Even though Frye’s “austere standard” is not the governing inquiry, “general acceptance” can “yet have a bearing on the inquiry.”)?

See also Charles E. Friend, The Law of Evidence in Virginia, §§ 14-1 through 12 (6th ed. 2003).

Scope of Examination
Virginia follows the majority rule that cross-examination is limited to the scope of direct testimony.  See, e.g., Stewart v. Commonwealth, 10 Va. App. 563, 394 S.E.2d 509 (Ct. App. 1990).  The scope of cross-examination is within the sound discretion of the court. See, e.g., Spruill v. Commonwealth, 221 Va. 475, 271 S.E.2d 419 (1980).

Cross-examination is permissible where the direct examination has referred to a particular matter, even though details of the matter are not developed on direct examination.  See, e.g., Coleman v. Commonwealth, 226 Va. 31, 307 S.E.2d 864 (1983); Basham v. Terry, 199 Va. 817, 102 S.E.2d 285 (1958).

Where counsel desires to examine an adverse witness on matters outside the scope of direct, the proper course is generally to call the witness in one’s own case.  Smith v. Stanley, 114 Va. 117, 75 S.E. 742 (1912).

The right to cross-examination in criminal cases is absolute and may not be limited unless abused.  The court must allow the right to be “fairly and substantially exercised.”  Barrett v. Commonwealth, 231 Va. 102, 108, 341 S.E.2d 190, 194 (1986).  Once this right is so exercised, though, its exact parameters fall within the sound discretion of the court.  See, e.g., Naulty v. Commonwealth, 2 Va. App. 523, 346 S.E.2d 540 (Ct. App. 1986); Stewart v. Commonwealth, 10 Va. App. 563, 394 S.E.2d 509 (Ct. App. 1990).

When cross-examination is limited by the Court, counsel must make a proffer of the excluded testimony if it is to be preserved for appeal.  S. Ct. Rules 5:25, 5A:18; Payne v. Carroll, 250 Va. 336, 461 S.E.2d 837 (1995) (construing Va. Code Ann. § 19.2-269  as determining the proper scope of cross-examination and allowing a felony conviction to be shown by the Commonwealth, but not name of the felony (other than perjury) or any details); Stewart v. Commonwealth, 245 Va. 222, 427 S.E.2d 394 (holding that an expert appointed under Va. Code Ann. § 19.2-264.3:1(F) does not limit the scope of cross-examination to matters of mitigation and may include opinions concerning a defendant’s future dangerousness); Mueller v. Commonwealth, 244 Va. 386, 422 S.E.2d 380 (finding that after defendant has testified as to certain matters, the proper scope of cross-examination lies within the sound discretion of the trial court.  In this case, trial court did not abuse discretion in allowing questions about defendant’s prior convictions for sexual offenses as well as whether defendant learned anything as a result of his commission of present offenses), overruled on other grounds sub nom. Morisette v. Warden of Sussex I. State Prison, 270 Va. 188, 613, S.E.2d 551 (2005); Satcher v. Commonwealth, 244 Va. 220, 421 S.E.2d 821 (1992) (finding that trial court did not err in permitting prosecution to cross-examine defendant on matters that exceeded scope of direct examination where defendant, by taking stand and denying complicity in offenses on trial, opened door for any questions that the court in its discretion may find relevant to the issue of guilt or innocence); Savino v. Commonwealth, 239 Va. 534, 391 S.E.2d 276 (1990) (holding that defendant opened the door to testimony by the manner in which he attacked the psychiatrist’s credibility in cross-examination; once a party has opened the door to inquiry into a subject, the permissible scope of cross-examination by the opposing party is a matter for the exercise of discretion by the trial court); Speet v. Bacaj, 237 Va. 290, 377 S.E.2d 397 (1989)  (determining the scope of examination is a matter that rests with the trial court and the trial court’s ruling will not be disturbed on appeal unless court abused its discretion); Norfolk and W. Ry. Co. v. Sonney, 236 Va. 482, 374 S.E.2d 71 (1988) (finding that trial court abused its discretion regarding scope of cross-examination and prejudiced railroad by refusing to permit it to show the number of injured client referrals plaintiff’s attorney had made to plaintiff’s expert medical witness); Watkins v. Commonwealth, 229 Va. 469, 331 S.E.2d 422 (1985) (holding that it was harmless error to ask witness if he was alone in store when offenses were committed; even though question exceeded scope of cross-examination, witness had already testified defendant had been in the store at the time).
Self-Serving
Self-serving statements, although generally not trustworthy, are typically excluded upon some other basis (e.g., hearsay).  See, e.g., Haycox v. Dunn, 200 Va. 212, 104 S.E.2d 800 (1958).

Basing an objection on the “self-serving” nature of evidence is problematic, because most hearsay admitted under a recognized exception is by nature self-serving.  Cf. Chestnut v. Ford Motor Co., 445 F.2d 967 (4th Cir. 1971); Pendleton v. Commonwealth, 131 Va. 676, 109 S.E. 201 (1921) (finding that dying declarations are self-serving).  Some authority suggests, though, that the self-serving nature of the proffered evidence might be sufficient to sustain an objection to its admission.  Haycox v. Dunn, 200 Va. 212, 104 S.E.2d 800 (1958).

Prior consistent statements, a form of self-serving statements, are admissible to support the credibility of the witness and not to prove the truth of the matter asserted if introduced to:

1.
Refute the suggestion that the witness had a motive to fabricate testimony where the statement offered was made before such motive existed.  Honaker Lumber Co. Inc. v. Kiser, 134 Va. 50, 113 S.E. 718 (1922);
2.
Contradict a claim of recent fabrication with the introduction of earlier statements.  Skipper v. Commonwealth, 195 Va. 870, 80 S.E.2d 401 (1954);
3.
Demonstrate lack of motive to misrepresent arising out of the relationship of the witness to a party when the statement is made before the relationship existed.  Crowson v. Swan, 164 Va. 82, 178 S.E. 898 (1935); and
4.
Accredit the witness following the introduction of a prior inconsistent statement.  Cf. Clere v. Commonwealth, 212 Va. 472, 184 S.E.2d 820 (1971) (adopting minority view that prior consistent statement is admissible); Creasy v. Commonwealth, 9 Va. App. 470, 389 S.E.2d 316 (Ct. App. 1990) (finding the rule applicable even where witness introduced own prior inconsistent statement).

See also Charles E. Friend, The Law of Evidence in Virginia, §§ 4-12 to 4-17 and 18-6 (6th ed. 2003).

Sequestration Rule Violated
Va. Code Ann. § 8.01-375 (Civil Trials) and § 19.2-265.1 (Criminal Trials) provide for the mandatory exclusion of witnesses, upon motion of either party, or the court on its own motion.  Va. Code. Ann. § 8.01-375 provides:

The Court trying any civil case may upon its own motion and shall upon the motion of any party, require the exclusion of every witness.  However, each named party who is an individual, one officer or agent of each party which is a corporation or association, and an attorney alleged in a habeas corpus proceeding to have acted ineffectively shall be exempt from the rule of this section as a matter of right.  Where expert witnesses are to testify in the case, the court may, at the request of all parties, allow one expert for each party to remain in the courtroom. . . .

Va. Code Ann. § 19.2-265.1  provides:

In the trial of every criminal case, the court, whether a court of record or a court not of record, may upon its own motion and shall upon the motion of either the attorney for the Commonwealth or any defendant, require the exclusion of every witness to be called, including, but not limited to, police officers or other investigators; however, each defendant who is an individual and one officer or agent of each defendant which is a corporation or association shall be exempt from the rule of this section as a matter of right.  Additionally, any victim as defined in § 19.2-11.01 who is to be called as a witness shall be exempt from the rule of this section as a matter of law unless, in accordance with the provisions of § 19.2-265.01, his exclusion is otherwise required.

In criminal cases, the Court may also exclude “any persons whose presence would impair the conduct of a fair trial, provided that the right of the accused to a public trial shall not be violated.”  Va. Code Ann. § 19.2-266.

A witness who violates the rule is not automatically excluded from testifying.  It is within the sound discretion of the court to permit the testimony of a witness violating the rule.  Brickhouse v, Commonwealth, 208 Va. 533, 159 S.E.2d 611 (1968).  See also Bennett v. Commonwealth, 236 Va. 448, 374 S.E.2d 303, cert. denied, 490 U.S. 1028 (1988) (finding that where witness learned only immaterial information during violation of exclusion order, it was not error to permit her to testify).

In criminal cases where expert witnesses may be necessary, Va. Code Ann. § 19.2-266 does not provide for an expert to remain in the courtroom.  Cf. Va. Code Ann. § 8.01-375 (one expert for each party may remain in the courtroom in civil cases).  The rule appears absolute that, upon motion of a party, exclusion of all witnesses is required, except as specifically provided in the statute.

Settlement Negotiations
See “Offers of Compromise.”

Speculative
Speculative questions require the witness to guess as to an answer.  Thus, the witness is not testifying on personal knowledge.

In answering an otherwise proper question, it is not necessary that the witness have an absolute recollection or be positive as to his or her testimony.  The witness must, nonetheless, have some rational basis for the testimony.  The witness can testify as to the rational relationship between the facts and an issue in controversy.  The certainty with which the testimony is given involves its weight and not its admissibility.

Stipulated
Stipulations are encouraged and binding once entered into by the parties.  See also Tidewater Area Manpower Auth. v. Coley, 221 Va. 859, 275 S.E.2d 589 (1981); Barrick v. Bd. of Supervisors, 239 Va. 628, 391 S.E.2d 318 (1990).

Stipulations are of two forms: (1) stipulations as to facts, and (2) stipulations as to testimony.  Generally, a stipulation as to a fact is conclusive between the parties, and evidence to the contrary may not be admitted.  Rahnema v. Rahnema, 47 Va. App. 645 (Ct. App. 2006).  Stipulations as to testimony, however, merely establish that if the witness testified, the testimony would be as stipulated, and permits the introduction of evidence to the contrary.  In the absence of fraud, over-reaching, misrepresentation, or concealment, stipulations of both types should normally be honored by the court.  Southeastern Tidewater Area Manpower Authority v. Coley, 221 Va. 859 (1981).
Summaries Inadmissible
Summaries generally violate the best evidence rule.  Where it is not convenient to examine voluminous writing, though, a summary may be presented by a qualified witness.  See, e.g., Lyric Theatre Corp. v. Vaughan, 168 Va. 595, 604, 191 S.E. 600 (1937).

The general foundation for the admission of summaries includes: (1) the writings must be voluminous; (2) the underlying writings must be otherwise admissible; (3) a timely written notice must be provided; (4) the originals or duplications must be made available to the other party for examination and copying; and (5) a qualified witness must be called to authenticate the summaries.

The proponent of expert testimony is not required to offer a summary of data relied upon as a foundation for an opinion.  The basis of the opinion, including identification and preparation of the summaries, may be examined on cross-examination.  See “Opinion Rule Violated: Expert Witness.”

Tainted Evidence
In criminal cases, the accused cannot be compelled to take the stand, and the Commonwealth cannot comment on that failure (comments may be grounds for mistrial).  If the accused takes the stand, the privilege is waived.  Witnesses, not defendants, can be compelled to take the stand, but may assert the privilege.  The privilege is waived as to all details of events disclosed.  Complete immunity may render the privilege unavailable.  Waiver should be knowing and voluntary.

See also Va. Code Ann. § 19.2-264.3:1 (when mental condition raised by accused, privilege waived to psychiatric testimony by Commonwealth); Va. Code Ann. § 19.2-270 (in criminal prosecution, other than perjury or action penal statute, statements made by accused are inadmissible).

See Frazier v. Commonwealth, 268 Va. 412, 601 S.E.2d 624 (2004); Hart v. Commonwealth, 221 Va. 283, 269 S.E.2d 806 (1980); Reese v. Commonwealth, 220 Va. 1035, 265 S.E.2d 746 (1980) (confessions resulting from illegal arrest or search); Welsh v. Commonwealth, 14 Va. App. 300, 416 S.E.2d 451, aff’d, 246 Va. 337, 437 S.E.2d 914 (1992) (witness may not be prosecuted based solely on immunized testimony; conviction must be based on independently discovered facts).

See also “Limited Admissibility: Judges, Jurors and Certain Other Officials.”

Unresponsive
Unresponsive, or nonresponsive, answers are those answers that speak to matters not called for by the question.  The “unresponsive” objection belongs to the examining counsel. Counsel is entitled to a response that is limited to the question asked.  Counsel may request that an unresponsive answer be stricken, and the jury be instructed to disregard the answer.  It is, however, not grounds to object to an unresponsive answer where the answer given is broader than anticipated and yet answers a question fairly posed.  Where the objection is made from the nonexamining counsel, it is generally improper, although usually permitted, if combined with some other objection, such as hearsay, best evidence or opinion.  Garcia v. Commonwealth, 19 Va. App. 574, 577, 454 S.E.2d 9, 12 (Ct. App. 1995).

Vague
Vague questions are questions that lack precision or are unclear in thought or expression.  They are objectionable because they may confuse or mislead the jury or witness.  By their very nature, they do not relate to any material or relevant line of inquiry.  Vague questions, moreover, may be objectionable as calling for otherwise inadmissible evidence.

Witness Lying
Virginia courts have consistently given defense counsel wide latitude to elicit testimony of a witness during a cross-examination that would tend to show that the witness did not tell the truth during direct examination.  Woody v. Commonwealth, 214 Va. 296, 199 S.E.2d 529 (1973).

The Virginia Supreme Court has held that “any evidence is admissible which tends to affect the credibility of accomplices or the weight of their testimony by showing what influences, if any, were brought to bear upon them.”  Woody, 214 Va. at 297.  According to the court, “it was crucially important for [defendant] to cast doubt on their testimony . . . by adducing evidence tending to show that both may have been testifying falsely against him in the hope of obtaining leniency.”  Id.

See, e.g., Verlander v. Commonwealth, 5 Va. App. 482, 486, 364 S.E.2d 531, 533 (Ct. App. 1988) (“Since no evidence exists that the Commonwealth believed [witness] was untruthful in implicating [defendant], the record does not show that the Commonwealth violated [defendant’s] due process rights by knowingly using perjured evidence.”); accord James v. Commonwealth, 254 Va. 95, 98, 487 S.E.2d 205, 207 (1997) (“The settled law of this Commonwealth simply does not permit a defendant to ask a witness to opine whether another witness is ‘capable of lying.’”).

See also “Impeachment Improper.”
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