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Before Edmonds, Presiding Judge, and Wollheim, dgidind Huckleberry, Judge pro tempore.
HUCKLEBERRY, J. pro tempore.

Reversed and remanded on Counts 1, 2, 3; otheaffismed.

*Wollheim, J.,vice Linder, J.

HUCKLEBERRY, J. pro tempore

Defendant appeals a judgment of conviction forriglassault in the fourth degree, ORS
163.160, and three counts of menacing, ORS 163H&®assigns error only to his convictions for
felony assault in the fourth degree and two coohteenacing. He contends that the trial court
erred in allowing the investigating police offidertestify to statements made by two victims
who did not testify at his trial. Defendant claithat the admission of those statements violated
his rights under the Confrontation Clause of thétSAmendment to the United States
Constitution, as interpreted €rawford v. Washington, 541 US 36, 124 S Ct 1354, 158 L Ed 2d
177 (2004). We agree with defendant that the ¢oalt erred in admitting some of the
statements and that the errors were not harmlesmrdingly, we reverse his convictions and
remand.

Defendant's convictions arise from a domestic distuce that occurred in the early morning
hours of February 15, 2003. On that morning, D4-&dar-old child, awoke to the sound of his
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mother screaming and called 9-1-1. The 9-1-1 ca#l short; D indicated that his mother had
been kicked in the face and then the phone lineodisected. Police were immediately
dispatched to the location of the domestic distucka

After arriving at the house, the officers knockedtlee door and rang the doorbell. Although the
officers could see people moving inside the hormeyme answered the door. The officers
persisted because they were concerned for theysdfte people inside the home. Eventually D
stuck his head out of an upstairs window and slibdésvn to the officers, "[s]he won't come to
the door." D also told the officers that defendaed kicked his mother, Robinson, in the face
while she was sleeping and that defendant had &ftade home. A few seconds later,
Robinson appeared in the window behind D; shettwddfficers "[h]e is gone and you need to
leave." The officers pleaded with Robinson to oftenfront door, and, although she was
reluctant, she eventually went downstairs and ogphéime door.

Immediately after Robinson opened the door, thie@f$ noticed that her eye was swollen and
there was a scratch under her eye. Robinson teldffiters that defendant was not inside the
home, but the officers, who were not convinced &ydtatement, asked Robinson if they could
search her home. Robinson agreed and the searfiimwhthat defendant was not inside. The
officers then separated Robinson and D to intentfeawn; one officer remained upstairs to
interview D, while the other went downstairs witblihson. The officer asked D to come out of
his bedroom and D emerged from his room holdingight-inch butcher knife; D explained to
the officer that the knife was for protection, besa defendant told D that he would come back
to kill them. At trial, the officer testified th& appeared frightened, had tears in his eyes, snd h
body was shaking when he explained the incidetitdmfficer. D told the officer that, when he
heard his mother screaming, he went into the hglaval saw defendant, his mother's boyfriend,
slamming her up against the wall. D also statetidbeng the incident his mother was
screaming that defendant had kicked her in the face

The officer then went downstairs to interview Ra@an. Robinson was very uncooperative, but
eventually told the officer that defendant had kitler in the face while she was sleeping.

Defendant was indicted for felony assault in therfio degree of Robinson, and three counts of
menacing. The state made numerous attempts to sa@obinson and D to testify at
defendant's trial, but neither witness appearec petrial hearing, defendant objected to the
officer's testimony recounting Robinson's and Edsesnents on the ground that the admission of
their statements, without the declarants testifyinglated his confrontation rights under both the
Oregon and United States Constitutions. The camrnjited the police officer to testify to
Robinson's and D's statements because it foundbttilatwitnesses were unavailable and that

their statements had adequate indicia of reliafoﬂt) The jury found defendant guilty on all four
counts. He challenges only his convictions forifiglassault in the fourth degree and two counts
of menacing, with respect to Robinson and D.

On appeal, defendant argues that the trial cotetien allowing the officer to testify to
Robinson's and D's statements. He asserts thatygnirtoCrawford, admission of the
statements violated his rights under the ConframaClause of the Sixth Amendment to the
United States Constitution because Robinson andl Dat testify at his trial and defendant did

not have a prior opportunity to cross-examine tihegarding their statementé)

The Sixth Amendment to the United States Constitugirovides, "In all criminal prosecutions,
the accused shall enjoy the right * * * to be comtied with the witnesses against him[.]" In
Crawford, the Supreme Court announced a new method ofanglZonfrontation Clause
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issues. The court examined the text and histobiaekground of the Sixth Amendment and
concluded that it is primarily aimed at "testimdh@ut-of-court statements that are admitted
against a criminal defendant. 541 US at 53-54. U@dawford, a testimonial hearsay statement
is admissible only if the declarant is unavailadmel the defendant had a prior opportunity to
cross-examine the declaraid. at 68. Nontestimonial statements do not implitiageSixth
Amendment Confrontation Claude.

Although Crawford did not define the boundaries of "testimonial” etaénts, the Supreme
Court's recent decision Davisv. Washington,  US ;126 S Ct 2266, 165 L Ed 2d 224
(2006), sheds light on that issiBee Sate v. Miles, 208 Or App 252, 256, 145 P3d 242 (2006);
see also State v. Camarena, 208 Or App 575, 145 P3d 267 (200@\ allowed,  Or __ (Mar
27, 2007) (applyindpavis in the context of a 9-1-1 call). Davis, the Court, in a single opinion,
decided two caseBavis v. Washington andHammon v. Indiana. Both cases presented the same
issue: whether statements made in the course oéstanviolence incidents constituted
"testimonial” statements und€rawford.

In Davis, the victim of a domestic dispute gave the statdrteea 9-1-1 operator during the
assault; the statement described the attack aridehgty of the perpetratord. at  , 126 S Ct
at 2270-71. Irdammon, the victim gave a statement describing the astaal police officer at
the scene of the incident. The victimHiammon made her statement after the police separated
her from the defendant in the course of investigathe incidentld. at ___, 126 S Ct at 2272. In
both Davis andHammon, the declarants did not appear, but their staté&sngare admitted at

trial. Applying Crawford to Davis andHammon, the Court was faced with the task of classifying
the statements as either testimonial or nontesishdhannounced the following principle to aid
in making that classification:

"Statements are nontestimonial when made in theseaaf police interrogation
under circumstances objectively indicating thatgheary purpose of the
interrogation is to enable police assistance totme®ngoing emergency. They are
testimonial when the circumstances objectivelygatk that there is no such
ongoing emergency, and that the primary purposkeointerrogation is to establish
or prove past events potentially relevant to lateninal prosecution.”

Id.at ___,126 S Ct at 2273-74. The Court also empththat the classification of statements as
testimonial or nontestimonial can evolve; it statgdhis is not to say that a conversation which
begins as an interrogation to determine the neednfi@rgency assistance cannot * * * evolve
into testimonial statements once that purpose baes bhchievedlId. at |, 126 S Ct at 2277
(internal quotation marks and citation omitted).

Applying those principles to the facts Davis andHammon, the Court concluded that the
statement made to the 9-1-1 operatddavis was nontestimonial, because that statement
described eventss they were actually happening” and while the declarant was "facing an
ongoing emergencylt. at _ , 126 S Ct at 2276 (emphasis in origindle Tourt concluded
that the statement madelammon was testimonial, because the declarant made ttesrstat
after the incident was over and the statement regeduhow the "criminal past events began and
progressed.ld. at _ , 126 S Ct at 2278.

Ouir first step in applying those principles to tbése is to determine whether Robinson's and D's
statements were testimonial and thus subject tth @immendment protection und€rawford. To

aid in making that determination, we separate ¢levant statements into three temporal
categories: (1) D's statement from the upstairglaxn (2) D's subsequent statement to police
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after the officers searched the home, and (3) Rolnis subsequent statement to police after the
officers searched the hordg

D made the first statement from an upstairs winddwen the officers arrived at the scene. In
regard to the first statement, the officer tedtifie

"[D] told me that [defendant] had left on foot. Heln't give me any direction or
anything like that, but he left it that he had lefit foot. He also told me, 'He kicked
her in the face when she was sleeping.”

That first statement is nontestimonial unBeawis. As inDavis, the statement was made under
circumstances that objectively indicate that thenpry purpose of the officer's question was to
enable the officer to respond t@atential ongoing emergency, because the officers were
responding to a domestic disturbance where thad &4dll had been disconnected and the people
inside the home would not answer the door. Undesdltircumstances, it was reasonable for the
officer to be concerned for the safety of the oecup of the home, even if the victims indicated
that defendant was not inside the home. Becauskf'statement is nontestimonial, the trial
court's admission of that statement did not viotekendant's rights under the Confrontation
Clause of the Sixth Amendment to the United St&tmsstitution.

Next, we turn to the second statement. The sedatehsent was made by D, after the officers
searched the home and "did not find" defendanthat point, the officers had separated
Robinson and D to take their statements. The afégelained that "when we interview people at
the scene of any crime to conduct an investigatienseparate our witnesses so we can take
independent statements.” With regard to the sestatdment, the officer testified:

"[D] told me that early morning on the 15th, he wakp to his mother screaming.
He went into the hallway and saw [defendant], haghar's boyfriend, grabbing her
by the shoulders and slamming her up against thie"Wwa in the upstairs bedroom
** * She was screaming and crying and [D] noti¢kdt her eye was bleeding. She
was screaming that [defendant] had 'kicked henénface.’ And [D] was scared and
called 9-1-1. He also watched as [defendant] staateeaming at him and his
mother, 'I'm coming back and I'll kill you.' Thaae/when [D] ran downstairs to the
kitchen and got the butcher knife. [D] told me thatwas very scared of [defendant]
and that [defendant] was drunk that night and hleadloesn't want [defendant] to hit
his mother anymore."

The state argues that the second statement isstiombaial, because D made it in the context of
an ongoing emergency. Specifically, the state cutg¢hat when D made the second statement
he was terrified that defendant would return aichikn and thus the emergency was ongoing.
The officer's testimony supports that contenti@gduse D had a knife at the time he made the
statement and appeared frightened. Defendant atigaethe statement is testimonial, because
the emergency was over when D made the statemefégn@ant contends that D made the
statement after the police searched the home athddrdirmed that defendant was not present,
and after they had determined that none of thegaotg was seriously injured. We agree with
defendant that the second statement is testimdrhial objective circumstances surrounding the
second statement indicate that there was no langengoing emergency and the primary
purpose of that statement was to elicit informafr@m D regarding an incident that occurred in
the past for use in a future criminal prosecutiBse.Davis,  USat___ , 126 S Ct at 2278.

The primary purpose of the officer questioning Dsw@establish a past event. At the time of the
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statement, the officers were done searching thesheomd had confirmed that defendant was not
inside the house; thus, he was not an imminenatiticeRobinson or D. The officers then
proceeded to separate Robinson and D to take "amilgmt statements” from them. Based on
those facts, the second statement is testimongalalse D was unavailable to testify at trial, and
because defendant had no prior opportunity to ee@asnine him, admission of the statement
violated defendant's Sixth Amendment right to confation.

Lastly, we turn to the third statement. Robinsorente third statement after the officers were
certain that defendant was not inside the home afted Robinson was separated from D so the
officers could take her "independent statement triat, the officer testified to the third
statement as follows:

"Ms. Robinson told me that she was sleeping inbleeiroom on the night of the 15th
when she felt something slam up against her fdoe t&d me, 'He kicked me in the
face while | was sleeping.' She told me that he aveigy about something that she
said to her cousin. * * * | asked Ms. Robinsonhkswvanted to file charges against
[defendant], and she told me, 'No, | ain't tryingget anyone put in jail. This ain't
nothing.™

The circumstances surrounding the third statemensienilar to those surrounding the second
statement; viewed objectively, those circumstamegisate that the third statement by Robinson
is testimonial for the reasons we explained abAwel again, because defendant had no prior
opportunity to cross-examine Robinson, admissiothefstatements violated defendant's Sixth
Amendment confrontation rights.

A question remains as to whether the constitutienar was harmless. The federal harmless
error analysis applies to violations of the Sixtmé&ndment Confrontation Clausgate v. Cook,
340 Or 530, 544, 135 P3d 260 (2006). Under ther&diarmless error test, an error is
considered harmless if "the reviewing court mayficlemtly say, on the whole record, that the
constitutional error was harmless beyond a reaserubt."ld. (citing Delaware v. Van

Arsdall, 475 US 673, 681, 106 S Ct 1431, 89 L Ed 2d 6B8€)). That inquiry depends on a
number of factors including the importance of ttegesment to the state's case, whether the
statement was cumulative, the presence or absémsgdence corroborating the statement, and
the strength of the state's caSeok, 340 Or at 544.

Applying those factors to this case, we concluae the trial court's error in allowing the officer
to testify to the second and third statements wasarmless. We reach that conclusion
primarily because the second and third statemeats wrucial to the state's case. In fact, the state
offered only one witness, the officer who intervelWRobinson and D. The crux of the state's
case was Robinson's and D's statements to thiyitegbfficer; those statements were the only
evidence describing the incident. In addition, thetatements are not cumulative of D's first
statement to the officer from the upstairs winddwe second and third statements contained
more detail about the incident than D's first gahstatement that defendant "kicked her in the
face when she was sleeping.” For those reasonspmaude that the trial court's error in
admitting the statements in violation of defendaStxth Amendment Confrontation Clause
rights was not harmless.

Reversed and remanded on Counts 1, 2, 3; otheaffismed.

1. The trial court applied the analysis of Chio v. Roberts, 448 US 56, 100 S Ct
2531, 65 L Ed 2d 597 (1980). At the time of defenda nt's trial, the Chio v.

50f6 1/8/2008 10:03 AN



Oregon Judicial Department Appellate Court Opinions

6 of 6

Rober t s test was the appropriate Confrontation Clause anal ysis under both the
Oregon and United States Constitutions. That test p ermitted the trial court to

admit statements from nontestifying witnesses consi stent with a defendant's
confrontation rights if the declarant was unavailab le and the statement had
"adequate 'indicia of reliability."™ Robert s, 448 US at 66. On appeal, however,

we apply the Cr awf or d analysis. See State v. Jury, 185 Or App 132, 136, 57 P3d

970 (2002), rev den, 335 Or 504 (2003) (appellate courts apply law in effect at

time of appeal).

Return toprevious location

2. In the trial court, defendant objected to the ad mission of Robinson's and
D's statements on both state and federal constituti onal grounds. However, on
appeal, defendant solely relies on the Confrontatio n Clause of the Sixth
Amendment to the United States Constitution as grou nds that the trial court

erred in admitting the statements.

Return toprevious location

3. The statements in the 9-1-1 call are not at issu e on appeal. At a pretrial
hearing, the trial court ruled that the 9-1-1 tape was not admissible; it
stated, "based on discovery issues, the marginal qu ality of the tape, and,
frankly, with the statements that the parties made to the officers when they
got there, I'm simply going to exclude [the 9-1-1 t ape].”

Return toprevious location
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