STRESS MANAGEMENT

In April 1991, the ABA issued a report entitled At the Breaking Point. The report
concluded that “there is a growing trend in the legal profession which, left unchecked, threatens
the well-being of all lawyers and firms in every part of the country.”

The report found the following are connected:
1) The pressures of a deteriorating work environment
2) Increased levels of distress (e.g., depression, anxiety, stress-induced illness, interpersonal
problems, alcohol/drug abuse, and obsessive -compulsive behavior)
3) Decreased ability to cope (e.g., social support, relaxation, exercise, expression of humor,
etc.)

Statistics of Stress in the Legal Profession:
- 20-25% of lawyers suffer from stress so severe that it impairs their practices.
- Studies show that 51% of lawyers experience stress at higher levels than the “normal”
population.
- Over 1/3 of attorneys say they are dissatisfied and would choose another profession if
they could.

Why is the Legal Profession so Stressful?:
- Environmental Stressors:
0 Generic stressors (e.g., time pressures, work overload, competition, difficult
people)
0 Stressors Specific to Law (e.g., adversary system, legal role conflicts, area of
practice)
- Some individual characteristics can also make some lawyers more predisposed to
experience chronic stress (e.g., perfectionism, values, emotional unawareness)
- The single most frequent complaint about the practice of law is the “hours.”

Some Effects of Chronic Stress:
- Headaches
- Cardiovascular diseases
- Ilnesses caused by immune system malfunctions
- Deterioration of close personal relationships

Statistics of Depression:

- While 3to 9 % of the U.S. population at any given time may experience depression, a
quality-of-life survey conducted by the North Carolina Bar Association in 1991 reported
that almost 26% of the bar's members exhibited symptoms of clinical depression.

- Almost 12% of them said they contemplated suicide at least once each month.

- Suicide among lawyers occurs two to six times more than among the general population.

- Attorneys have the highest rates of depression and suicide of any profession.

Statistics of Alcoholism:
- 13% of lawyers surveyed by the ABA drink more than 6 alcoholic beverages per day.



- While approximately 10% of the U.S. population suffers from alcoholism, the number
jumps to almost 20% in the legal profession, or one in five lawyers.

Effects of Stress and Ethical Violations

Chronic stress not only damages lawyers and their families and friends, but chronic stress
can also impact lawyers’ abilities to effectively serve clients and meet all requirements
under the Code of Professional Responsibility.

Consider the following:
- 40 to 75% of the disciplinary actions taken against lawyers involve practitioners who are
chemically dependent or mentally ill.
- Inasurvey of over 600 partners at large law firms, 40% reported making avoidable
mistakes because of the pressure they are under to work fast.

Despite being stressed or overworked, lawyers must ALWAY'S comply with the Rules of
Professional Conduct. Consider the rules below and how your ability to fulfill them is
compromised by stress:

v'Preamble:
In all professional functions a lawyer should be competent, prompt and diligent. A lawyer should
maintain communication with a client concerning the representation. A lawyer should keep in
confidence information relating to representation of a client except so far as disclosure is
required or permitted by the Rules of Professional Conduct or other law.

v'RULE 1.1 Competence:

A lawyer shall provide competent representation to a client. Competent representation requires
the legal knowledge, skill, thoroughness and preparation reasonably necessary for the
representation.

v'RULE 1.3 Diligence:

A lawyer shall act with reasonable diligence and promptness in representing a client.

v'RULE 1.4 Communication:

A lawyer shall keep a client reasonably informed about the status of a matter and promptly
comply with reasonable requests for information.

v'RULE 1.16 Declining Or Terminating Representation:

Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation
has commenced, shall withdraw from the representation of a client if:
a) The representation will result in violation of the Rules of Professional Conduct or other
law;



b) The lawyer’s physical or mental condition materially impairs the lawyer’s ability to
represent the client;

v'RULE 8.4 Misconduct:

It is professional misconduct for a lawyer to violate or attempt to violate the Rules of
Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of
another.

In addition to ensuring that you continue to meet all professional responsibilities, you should also
ask yourself the following:

- Does my work require me to do too much in too little time?

- Do I have enough time to spend with my family & friends?

- Do I feel I am making a positive contribution to society or to other people’s lives?

- Do I often feel anger, irritation, rage, guilty, regret, shame, fear, or anxiety?

- Do I think about quitting at least once a month?

If the answer to any of the above questions is yes, and/or stress is compromising your
ability to comply with any of the Rules of Professional Conduct, you should seek help for
stress management and time management. It is a violation of the Rules of Professional
Conduct to take on a client you cannot represent competently.

Also keep in mind that you can always contact the Lawyers Helping Lawyers Program,
organized in 1985 to provide confidential, non-disciplinary assistance to members of the legal
profession in Virginia who experience professional impairment as a result of substance abuse or
mental health problems. Lawyers may call (toll free and anonymously) (877) 545-4682 or e-mail
info@valhl.org.

For more information about stress management for lawyers, you may want to look at the
following book:

Amiram Elwork, Ph.D., Stress Management for Lawyers, How to Increase Personal &
Professional Satisfaction in the Law. Third Edition. Vorkell Group, North Wales, Pennsylvania,
2007.

Questions for Panelists:

1) Given the enormous toll that stress takes on many people in the legal profession, what is
your best advice for relieving stress and what are some of the techniques that help you
manage the stress?

2) Certain stress is good, because it represents a desire to do well and to succeed. But good
stress turns into distress when we are overcome with feelings of anxiety, fear, and guilt.
How do you maintain a balance between striving to do well, and realizing that everyone
makes mistakes and that sometimes you have to compromise something?
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3) Unsupportive work environments can increase our stress loads. How do you try to
maintain a positive working environment for those around you?

TIME MANAGEMENT*

“Time is what we want most, but what we use worst.”
William Penn

Dr. Amiram Elwork advises that becoming an effective time manager requires you to
understand, evaluate, and improve the thoughts, emotions, and values that cause you to
mismanage your time in the first place. Dr. Elwork advises the following:

I. Do the Most Important Things First

Most people get into the office and deal with less important things first, such as clearing
off their desks or finishing less important loose ends. They think, “When my desk is clear,
I’ll be able to concentrate on the important things.” Unfortunately, unanticipated projects
arise, tasks take more time than expected, and before you know it, the day is done yet you
still haven’t focused on the important things! There is a realization that important matters
must wait until the next day.

Dr. Elwork warns that this is a stressful style of working. He advises the following:

» Categorize all activities by importance and urgency.

» Fill your days with activities that are important but not urgent.
* Don’t be too busy to figure out what is important.

* Don’t be afraid to focus on what is most important in your life.

It is necessary to clarify what is most important, such as what you value most. Do as
many important things as are possible every single day. You will feel an immediate sense of
satisfaction and you will accomplish the things that matter.

I1. Distinguish Between Urgency and Time-Wasters

Dr. Elwork states that too often, lawyers days are absorbed by activities that are urgent.
Although some urgent activities are inevitable, many of them are caused by an assortment of
time-wasters. Dr. Elwork identifies the twenty biggest time wasters as follows:

Management by Crisis
Telephone Interruptions
Inadequate Planning
Attempting Too Much
Drop-in Visitors

agprpwdE

! All information regarding time management is from AMIRAM ELWORK, PH.D, STRESS MANAGEMENT FOR
LAWYERS: HOW TO INCREASE PERSONAL & PROFESSIONAL SATISFACTION IN THE LAw 193-205 (3d ed. 2007).



6. Ineffective Delegation
7. Personal Disorganization
8. Lack of Self-Discipline
9. Inability to Say “No”
10. Procrastination

11. Meetings

12. Paper Work

13. Unfinished Tasks

14. Inadequate Staff

15. Socializing

16. Confused Authority

17. Poor Communication
18. Inadequate Controls
19. Incomplete Information
20. Travel

Dr. Elwork recommends identifying your primary time-wasting habits in order to boost
your efficiency. You must ask yourself, “Where does my time go?” He recommends keeping a
two-week time log, in which you record everything you do. Briefly describe each activity, when
it started, the total time it took, and whether it was important and/or urgent.

Choose one or two of your time-wasting habits that you think would be easiest to break.
Try changing your behaviors and keep score of how well you do. If you find it difficult to break
your bad habits, delve into the thoughts, emotions, and values that drive your behaviors.

I11. Three Prevalent Time-Wasters
A. Interruptions

Scenario: A co-worker pops into your office and asks, “Got a minute?” Next thing you
know, the minute has turned into an hour and your important work has not been completed.
Further, it is difficult to regain your previous level of concentration.

Dr. Elwork’s advice: do not allow important work to be interrupted. This is difficult, as
many of us are afraid of being perceived to be offensive or unhelpful. If we don’t embrace
others, they may reject us in turn. Further, curiosity often gets the best of us. Other times, we
welcome the distraction as interruptions make some of us feel important and help to justify
another time-waster, procrastination.

Dr. Elwork’s solution: ask yourself, “Is it really true that if 1 don’t respond to every
interruption immediately, people will reject me?” This is an illogical thought.

i. In the case of telephone interruptions, if you have a secretarial assistant, he/she
should tell the caller, “I’m very sorry, but Ms. Smith is not available right
now. However, may | make a telephone appointment at a time that she can



call you back?” This allows the attorney immediate control over the timing of
the telephone conversation.

ii. Inthe case of drop in visitors, you can say, “I really do want to talk to you about
this and I think that | can be of help. However, right now I must finish this
work. Can we make an appointment at a time when | can give you my full
attention?” Then when you make an appointment, schedule it at a time that
meets your needs.

Dr. Elwork is not suggesting that you be unresponsive to your clients and colleagues.
Rather, you should get greater control of when you attend to phone calls and visitors.

B. Procrastination

Many of us justify our procrastination because we say we work better under pressure. It
would be more accurate to say: “I work more efficiently when time runs out, and | have no
choice but to stop procrastinating. 1 wish I could stop procrastinating before I find myself under
pressure.” Time pressure does not improve your performance; it simply forces you to stop
procrastinating. Your peak performance is actually more likely to occur when you do not
procrastinate and when you are not under time pressure. This is preferable for health reasons and
is more likely to prevent mental errors and increase creativity.

Dr. Elwork states that many of us avoid something that we think will lead to emotional
pain. Procrastination avoids the fear of failure. Also, procrastination allows us to avoid boring
work. We reduce our own emotional pain by avoiding the boring task.

Dr. Elwork’s advice: break down projects into smaller and smaller units until each unit is
doable and painless. Take each step in turn, spreading out each step as much as necessary.

C. Ineffective Delegation

Ineffective delegation does not allow you to maximize your achievement through the
efforts of others, which means you limit the extent to which you can leverage your talents. Why
does this happen? People are perfectionists, have an excessive feeling of responsibility for
everything, a lack of confidence in others, a need for control, a fear of being controlled, and a
fear of competition from employees.

Dr. Elwork’s advice—Ilearn to live by a different rule: anything that can be done by
others should be done by others. In turn, you must hire the right people, be clear in your
instructions, and create a supportive psychological environment.

To be an effective manager, you must accept the fact that everyone is imperfect and
capable of making mistakes. Anticipate errors and build them into your scheduling. Staff should
grow and learn from their mistakes. Provide moral support, coach, and teach your staff but do
not do their work for them.



Practical Types:

SmallLaw: Three Time Hacks That Will Add Four Hours to Your Day?

By Jennifer Moheyer | Tuesday, March 1, 2011

Originally published on February 1, 2010 in our free SmallLaw newsletter.

As a sole practitioner, heavy traveler, and parent, my feet hit the floor at 6 am. I inevitably juggle
my toddler, pets, three phones, two faxes, multiple emails, "urgent” client demands, and the
numerous household distractions — sorry, "responsibilities™ — that come from being a full-time
wife and mom. Over the years, as everyone's expectations kept increasing, my time became
tapped-out.

Fortunately, amid the daily barrage of "can you/will you/did you," I struck a work-life balance
and salvaged about four "extra" hours a day. By leveraging available technology, you too can
create a productivity work-around (a.k.a "time hack™) and streamline your professional and
personal life. Just follow the three steps below.

Time Tracking (Estimated Time Saved: 0.5 Hrs Per Day)

First, to recapture time you have to know where you spend it. Try tracking your activity with
Chrometa, a downloadable program that produces a graph summarizing your entire day.
Chrometa saves you the hassle of having to take notes, and offers the added bonus of assigning
your activities to individual clients for billing purposes.

According to Chrometa, my average work day used to be 12 hours long — 50% spent on the
computer (i.e. building and marketing my three businesses, legal researching, drafting, blogging,
emailing, surfing, etc.), 25% on the phone (i.e. answering calls, client reminders,
teleconferences, etc.), and 25% on miscellaneous activities. At the end of the day, that
realistically left only three non-work hours to divide between my family and myself —
unacceptable!

Time Blocking (Estimated Time Saved: 2.0 Hrs Per Day)
Start slashing distractions! Recent studies show that it takes 15 minutes to return to "serious
mental tasks" after an interruption, so ditch distractions and begin working in uninterrupted

"blocks" of time.

* Take your business or other project(s), and set aside specific days to work ON them (managing,
developing, growing) and specific days to work IN them (providing services and deliverables). If

2 Written by Jennifer J. Moheyer of Confessions of a MOMtrepreneur.
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you're a sole practitioner or small firm partner, you know the value of this distinction so don't fail
to apply it.

» Commit to check your email only at set times. | check mine briefly at 8:30 am to scan for
changes/cancellations, at length around lunch (11:30 am), and once again before close of
business (4:30 pm). The key is deactivating the #1 distraction — the New Mail pop-up window
— and instead activating the auto-responder. Mine says: "Thank you. | received your email, and
will reply before day end. | appreciate your patience while | devote my attention to one client at
atime."

* Organize your email program with folders. Create one for each project or client, so that your
inbox grows emptier as you answer email messages and file them. I also suggest folders for
"Short-Term™ (within 1-14 days) and "Long-Term" (within 15-30 days) action items. Once
categorized, they're out of your inbox and easier to handle. Stop fighting with your email, and
make it work for you!

* Eliminate distractions with email filters. For example, create filters to automatically place email
from groups/listservers in their own folder for later reading. Filters clear out the inbox, and help
to avoid tempting email distractions until you have time for them.

Delegating (Estimated Time Saved 1.5 Hrs Per Day)

Those of us who travel regularly know the importance of delegating. It used to be a costly
concept involving on-site staff and added overhead. But time-hackers today can take advantage
of outsourcing, shifting simple yet essential tasks off-site.

» Time-block your phone calls by delegating the answering and routing to a Virtual Receptionist.
I currently use My1Voice (about $10 /month), to answer phones with an auto-attendant, and
route callers between office extensions or my voicemail (which says "I have received your
message, and will return all calls at 3:30 pm™). What is indispensible for me is that My1Voice
sends me an instant text message with the transcript of each voicemail so | can screen for
emergencies. It's been so indispensible in cutting down unnecessary "chatting” that I've
implemented this system for my personal calls too.

* Next, delegate routine administrative tasks to a Virtual Assistant. | outsource my travel and
appointment making, faxing/follow-up, and client reminder calls to AskSunday (monthly plans
around $14/hour). It is such a relief to know that a competent professional is on the call, and
because I'm not on the phone | don't get stuck fielding questions or chatting with clients. It's
addicting. I've now delegated preschool planning, playdate scheduling, and online shopping to
them too.

Conclusion
Although simple, these three low-cost time hacks have streamlined my life. I've reclaimed my 8-

hour work day, (now consisting of 50% computer, 20% phone, and 30% miscellaneous), and best
of all have seven non-work hours each day to split between my family and myself. Those four
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"extra" hours each day equate to 20 "extra" hours per work week, which can really change your
work-life balance! What you do with your 20 extra hours is up to you, but now there's no excuse
for leaving those Christmas lights up past Valentine's Day.

Questions for Panelists:

1) Itis reasonable to adopt the approach that you won’t respond to e-mails/phone calls from
clients, co-workers, etc. after a certain time, or should a lawyer be on call 24/7?

1a.) With the advent of Blackberries and mobile devices, it seems a lawyer can never
leave his workload at the office. Have you found that the Blackberry limits the
amount of time you spend together at home and do you set any ground rules (i.e., no
blackberries in bed)?

2) What do you think about billable hours? Do they create more stress than is necessary?
Do you see another framework for providing legal services?

FAMILY/WORK LIFE BALANCE?®

“Most people work long, hard hours at jobs they hate that enable them to buy things they don’t
need to impress people they don’t like.”
-Nigel Marsh

I. The Statistics and Initial Problems

Dr. Elwork notes from the start that staying happily married to anyone takes effort, but
having a lawyer as a spouse presents some special problems. Lawyers tend to work very long
hours within an adversarial atmosphere that breeds hostility, cynicism, and paranoia. They tend
to be perfectionists and critical. In addition, lawyers are professional debaters who are trained to
present one-sided arguments and always prevail. If this is not a formula for marital challenges,
then there is none.

Dr. Elwork reports that research on the topic is scant, but the available data support the
idea that the practice of law is tough on family life. For example, one survey of close to 2600
lawyers in North Carolina revealed that among those who had been divorced or separated 36%
said that the “stresses of professional life were major causes of their marriage failing. Of
attorneys not married, 46% reported that the pressures of professional life had been a major
deterrent to getting married. In a national survey of about 2200 lawyers, 31% of the men and
37% of the women who were married but had no children reported that the demands of their
work were behind their decision to be childless.

1. How Work Can Invade Your Personal Life*

¥ AMIRAM ELWORK, PH.D, STRESS MANAGEMENT FOR LAWYERS: HOW TO INCREASE PERSONAL & PROFESSIONAL
SATISFACTION IN THE LAW (3d ed. 2007).



Prototypical employees show up for work Monday through Friday and work eight- to

nine-hour days. The boundaries between work and home are fairly clear in this scenario. But the
world has changed and, unfortunately, the boundaries have blurred for many workers, including
attorneys. Here's why:

Global economy: As more skilled attorneys enter the global labor market and companies
outsource or move more jobs to reduce labor costs, people feel pressured to work longer
and produce more just to protect their jobs.

International business: Work continues around the world 24 hours a day for some
attorneys. Attorneys find themselves on call around the clock for various tasks and
responsibilities.

Advanced communication technology: Many attorneys now have the ability to work
anywhere — from their home, from their car and even on vacation. And some employers
expect this.

Longer hours: Firms and organizations commonly ask attorneys to work longer hours
than initially planned. Often, overtime is mandatory. If you hope to move up the career
ladder, you may find yourself regularly working more the prerequisite number of hours
per week to achieve and exceed expectations.

Changes in family roles: Today's married worker is typically part of a dual-career
couple, which makes it difficult to find time to meet commitments to family, friends and
community.

I11. Married to Work Instead of Your Spouse?

If you are spending most of your time at work, your home life will likely pay the price. Consider
the pros and cons of working extra hours on your work-life balance:

Fatigue: Your ability to think and your eye-hand coordination decrease when you're
tired. This means you're less productive and may make more mistakes. These mistakes
can lead to injury or rework and negatively impact your professional reputation.

Family: You may miss out on important events, such as your child's first bike ride, your
father's 60th birthday or your high-school reunion. Missing out on important milestones
may harm relationships with your loved ones.

Friends: Trusted friends are a key part of your support system. But if you're spending
time at the office instead of with them, you'll find it difficult to nurture those friendships.
Expectations: If you regularly work extra hours, you may be given more responsibility.
This could create a never-ending and increasing cycle, causing more concerns and
challenges.

Sometimes working overtime is important. If you work for a firm or organization that requires
mandatory overtime, you won't be able to avoid it, but you can learn to manage it. Most
importantly, say no when you're too tired, when it's affecting your health or when you have
crucial family obligations.

* Adapted from various occupational consulting from the Mayo Clinic’s online Health Information —
http://www.mayoclinic.com



IV. Striking the Best Work-life Balance

For most people, juggling the demands of career and personal life is an ongoing
challenge. With so many demands on your time — from overtime to family obligations — it can
feel difficult to strike this balance. The goal is to make time for the activities that are the most
important to you.

There are many possible ways to strike the right balance between work and family life:

o Keepalog: Track everything you do for one week. Include work-related and non-work-
related activities. Decide what's necessary and what satisfies you the most. Cut or
delegate activities you don't enjoy and don't have time for. If you don't have the authority
to make certain decisions, talk to your supervisor.

e Take advantage of your options: Find out if your employer offers flex hours, a
compressed workweek, job-sharing or telecommuting for your role. The flexibility may
alleviate some of your stress and free up some time.

o Learnto say no: Whether it's a co-worker asking you to spearhead an extra project or
your child's teacher asking you to manage the class play, remember that it's OK to
respectfully say no. When you quit doing the things you only do out of guilt or a false
sense of obligation, you'll make more room in your life for the activities that are
meaningful to you and bring you joy.

o Leave work at work: With today's global business mentality and the technology to
connect to anyone at any time from virtually anywhere, there's no boundary between
work and home — unless you create it. Make a conscious decision to separate work time
from personal time. When with your family, for instance, turn off your cell phone and put
away your laptop computer.

o Manage your time: Organize household tasks efficiently. Doing one or two loads of
laundry every day, rather than saving it all for your day off, and running errands in
batches are good places to begin. A weekly family calendar of important dates and a daily
list of to-dos will help you avoid deadline panic. If your employer offers a course in time
management, sign up for it.

e Rethink your cleaning standards: An unmade bed or sink of dirty dishes won't impact the
quality of your life. Do what needs to be done and let the rest go. If you can afford it, pay
someone else to clean your house.

e Communicate clearly: Limit time-consuming misunderstandings by communicating
clearly and listening carefully. Take notes if necessary.

« Fight the guilt: Remember, having a family and a job is OK — for both men and women.

o Nurture yourself: Set aside time each day for an activity that you enjoy, such as walking,
working out or listening to music. Unwind after a hectic workday by reading, practicing
yoga, or taking a bath or shower.

o Set aside one night each week for recreation: Take the phone off the hook, power down
the computer and turn off the TV. Discover activities you can do with your partner,
family or friends, such as playing golf, fishing or canoeing. Making time for activities
you enjoy will rejuvenate you.

o Protect your day off: Try to schedule some of your routine chores on workdays so that
your days off are more relaxing.



o Getenough sleep: There's nothing as stressful and potentially dangerous as working
when you're sleep-deprived. Not only is your productivity affected, but also you can
make costly mistakes. You may then have to work even more hours to make up for these
mistakes.

o Bolster your support system: Give yourself the gift of a trusted friend or co-worker to
talk with during times of stress or hardship. Ensure you have trusted friends and relatives
who can assist you when you need to work overtime or travel for your job.

o Seek professional help: Everyone needs help from time to time. If your life feels too
chaotic to manage and you're spinning your wheels worrying about it, talk with a
professional, such as your doctor, a psychologist or a counselor recommended by your
employee assistance program (EAP).

Remember, striking a work-life balance isn't a one-shot deal. Creating balance in your life is a
continuous process. Demands on your time change as family, interests, and work life change.
Assess your situation every few months to make sure you're keeping on track. Balance doesn't
mean doing everything. Examine your priorities and set boundaries. Be firm in what you can and
cannot do. Only you can restore harmony to your lifestyle.

Some additional ideas from Dr. Elwork:®

What steps can lawyers take to ensure that they are good spouses and parents as
well as good lawyers?

The first thing to do is to assess your values and goals and become honestly convinced
that family life is important to you. There is no crime in coming to the conclusion that
family isn't as important as work, as long as you are honest about it with yourself and
others.

If you want to have a more fulfilling family life, you have to not mind giving up
something for it. It is a matter of finding the right balance for you.

Once you have made the decision to have more of a family life, the rest of the formula is
obvious: If you want to spend more time with your family, you have to spend less time at
work. . . . In short, you have to get into the habit of cheerfully saying “no” to others,
without fearing the rejections that may result and the sense of betrayal you may feel.

Some lawyers think that a few lessons in time management will do the trick. | am all for
learning time-management techniques, but generally they only make you more efficient
and seldom result in your working fewer hours. If you are a workaholic, becoming more
efficient will only make you capable of handling more work than before.

It has taken me many years to come to a simple but profound conclusion: The remedy for
too much work is less work. There is no other solution. To work less, you have to delve
deeply into your values and goals and make some difficult decisions as to what is
important to you.

® Lawyers and Stress: Seeking A Balance, Trial, FEBRUARY 2000, at 70, 72-74




Some lawyers think that the answer to the problem is not more time, but more quality
time with their families. Again, | am all for creating quality time, but truly meaningful
moments with family are difficult to schedule. Ultimately, it comes down to more
quantity, not just quality. It is that simple.

Is your suggestion realistic? What about the clients’ needs and the demands of the
law firm?

Obviously, what | am suggesting is easier said than done, and | wish there were some
magical solution to the life-balance problem, but there isn't one. On the other hand, I find
that some lawyers quickly come to the erroneous conclusion that it is impossible to have
a personal life and practice law successfully. They are convinced that horrible things will
occur if they even attempt to work a few hours less each week. In most cases, these
conclusions are simply wrong.

Yes, it is true that some clients will leave unless you are available to them 24 hours a day
and on demand. But so what? So, you lose a few clients. In reality, most clients will
actually respect the fact that you value your family life. For example, refusing to meet
with clients at odd hours because you believe in eating dinner at home could lead to more
loyalty on the part of clients, not less.

With regard to the demands of law firms, the best thing to do is to first try to work out a
suitable arrangement within your firm. For example, concede to a salary adjustment in
return for working fewer hours. If that doesn't work, you may need to find the courage to
leave the firm for another one or to start your own. This is not easy. However, if you truly
value family life, you will have to pay a price for it.

When a lawyer is involved in a long trial, his or her personal life is often put on the
back burner. How is it possible for trial lawyers to live the life you are proposing?
“The solution to that problem is not perfect, but it is simple. Trial lawyers need to get into
the habit of taking extended time off on a regular basis in order to recharge their batteries
and make up for the time they are absent from family life. This is what pilots, actors, and
others who don't have nine-to-five jobs do.”

“Taking a vacation once or twice a year is not enough. Most trial lawyers | know are
overextended to begin with, even when they are not at trial. After a long trial, rather than
taking time off, they are often overwhelmed by cases they neglected while in court. To do
what | am suggesting would require a smaller caseload, and that usually means giving up
some income. Again, it all comes down to deciding what is important to you.”

The following comes from Patrick J. Schiltz, On Being A Happy, Healthy, and Ethical Member
of an Unhappy, Unhealthy, and Unethical Profession, 52 Vand. L. Rev. 871, 888-95 (1999)
(internal citations omitted):

Without question, “the single biggest complaint among attorneys is increasingly long
workdays with decreasing time for personal and family life.” Lawyers are complaining



with increasing vehemence about “living to work, rather than working to live” --about
being “*asked not to dedicate, but to sacrifice their lives to the firm.””

To cite just a few examples: A national survey of lawyers by the National Law Journal
reported that “most attorneys in the survey believed their careers were putting too much
of a burden on their personal lives. When asked what they especially disliked about
practicing law, more than half (54 percent) mentioned too many hours/not enough time
for a personal life.” The 1990 ABA study, after describing increasing job dissatisfaction
among attorneys, said that “(t)his increased dissatisfaction is directly caused by a
deterioration of the lawyer workplace . . . . In particular, the amount of time lawyers have
for themselves and their families, has become an issue of major concern for many
lawyers.” The North Carolina study identified as “a major factor” in attorney
dissatisfaction the *“(I)ack of enough time to balance work with time for self, family, the
community, pro bono, etc.” Respondents to the Michigan Law School survey reported
themselves far less satisfied with “(t)he balance of their family and professional lives”
than with “(t)heir career as a whole” or any of four other measures of “(l)ife
(s)atisfaction.” And the report of a national conference convened by the ABA to address
“the emerging crisis in the quality of lawyers' health and lives” singled out as a
“significant” cause of this crisis the fact that lawyers “do not have enough time for
themselves and their families--what many have come to call ‘the time famine.”

Generally speaking, lawyers in private practice work longer hours than those who work
for corporations or for the government. In the 1990 ABA survey, for example, only 56%
of those in private practice agreed that they had enough time to spend with their families,
compared to 74% of corporate lawyers and 79% of government lawyers. Similarly, only
46% of private practitioners said that they had enough time for themselves, compared to
53% of corporate lawyers and 66% of government lawyers. In the words of the study,
“(t)ime for family and self is a real problem for lawyers in private practice. Far fewer
lawyers in corporate counsel and government settings have insufficient time.” The
findings of the Michigan Law School survey were similar: Only 20% of the respondents
working in private practice were “quite satisfied” with “(t)he balance of their family and
professional life,” as compared to 35% of those working in corporations, 45% of those
working for the government, and 50% of those doing public interest work.

In a TED Talk entitled “How to make work-life balance work,” Nigel Marsh offers four
observations:®
1. If society is to make progress, we need an honest debate. The core issue is that certain
job and career choices are fundamentally incompatible with being engaged with a young
family. Casual Fridays don’t get to the nub of the issue.

® Available at
http://www.ted.com/talks/lang/eng/nigel marsh how to make work life balance work.html



http://www.ted.com/talks/lang/eng/nigel_marsh_how_to_make_work_life_balance_work.html

2. Governments and corporations will not fix this issue for us. We need to take personal
responsibility. Responsible for setting and enforcing boundaries in your life.

3. Be careful with the timeframe you choose to judge your balance against. Must be
realistic. Middle way between a day and retirement. You can’t expect every day to be a
perfect day and you can’t expect to live the life you dream of when you retire.

4. Approach balance in a balanced way. Small things matter. Small investments in the
right places can transform your life.

Questions for Panelists:

1) What is your biggest barrier to spending more time with your family, and what are
some strategies that you use overcome that barrier, and maximize time with your family, spouse,
or significant other?

2) What are some particular family activities that you will do regardless of the amount of work
that you have to do?

3) Are you able to keep the argument techniques that you have learned or used in the practice of
law from pervading your disagreements with family members? how? do you think it is important
to keep them separate?

4) Obviously there are some ethical considerations for what you can share about work with

family members. What do you share, if anything, and do you find that it is a good thing to share
the challenges you are having with specific projects at work?

HEAL TH/PHYSICAL FITNESS’

I. Nutrition

The benefits of proper nutrition extend well beyond the preservation of a healthy body.
Most critically for lawyers, optimal nutrition contributes to greater positivity, increased mental
endurance, heightened focus, and reduced stress levels.

Like anything else, in the realm of health and physical fitness the relationship between
knowledge and success is a positive one. Dr. Elwork cites a concise list of nutrition tips from
Walter Willett, M.D., chairman of the Department of Nutrition at Harvard’s School of Public
Health’s “Eat, Drink, And Be Healthy”:

" All information regarding health and physical fitness is from AMIRAM ELWORK, PH.D, STRESS MANAGEMENT FOR
LAWYERS: HOW TO INCREASE PERSONAL & PROFESSIONAL SATISFACTION IN THE LAW 75-93 (3d ed. 2007).



e Eat whole grain foods, vegetables, fruits, nuts, beans, fish, poultry, eggs, and plant
oils.

e Avoid or eat less red meats, butter and margarine, white rice, white bread,
potatoes, pasta, sweets and anything that is considered “junk” food (e.g., potato
chips).

e Take a daily multi-vitamin supplement and possibly a calcium supplement, just
for insurance.

e If you drink alcohol, do so in moderation.

Protein should be an important component of your diet, however, studies show that there are
health benefits to scrutinizing the type of protein you consume. In short, from a health
perspective, fish is superior to poultry and eggs, which are superior to red meat. Vegetables are
also a valuable source of protein, however the lack of amino acid diversity in vegetables
arguably makes them less optimal sources of protein than animal sources.

I1. Weight Control

As with nutrition, the benefits of weight control extend well beyond weight management
itself. Excessive weight is positively related to cardiovascular disease, diabetes, cancer, arthritis,
infertility, gallstones, asthma, sleep apnea, and mental health problems.

The most important lesson to be learned from Dr. Elwork is that there is no “short cut” to
weight loss, and that the approach to weight loss must be holistic and pragmatic. Dr. Elwork
makes three critical suggestions for reducing weight in a healthy, sustainable manner:

e Successful dieters develop a lifetime habit of eating the right foods...

e Successful dieters control their intake of calories without feeling hungry. They
understand that we are hard-wired to be intolerant of hunger, and that any diet that
creates hunger is guaranteed to fail. Thus, most of them eat whenever it is
necessary to reduce their hunger, but control their portions- some become
nibblers.

e Most successful dieters learn that they simply cannot maintain a healthy weight
without doing fairly rigorous exercise on a regular basis...

Lawyers, with their long hours and stressful lifestyles are particularly vulnerable to weight gain.
The availability of unhealthy eating options and the unavailability of healthy eating options
compound the challenges facing lawyers in this regard. Thus, it is that much more important that
lawyers adopt an attitude toward weight management that is durable and practical.

I11. Exercise

The benefits of exercise are practically innumerable. Physiologically, exercise reduces
the risks of heart disease, high blood pressure, diabetes, and colon cancer, and it contributes to



the preservation of healthy bones, muscles, and joints. Psychologically, exercise leads to
reduced stress, depression, and anxiety.

Dr. Elwork emphasizes that, in this area, the first step for lawyers is to change the nature
of their daily activities, and to increase their level of physical activity when they are outside the
gym. Skip the elevator; take the stairs. Carry your own luggage. What Dr. Elwork describes is
really a mental adjustment, in which we forsake convenience for health, and seek physical
challenge where it has been masked by services.

As for “formal” exercise, whether aerobic or anaerobic, Dr. Elwork cites evidence
indicating that, “moderately exercising” for one hour, six to seven times a week is suggested.
However, this can fluctuate if one adopts a “cumulative” perspective, allowing an individual to
exercise more or less frequently, depending on the duration and intensity of the workout.

IV. The Pleasure-Pain Principle

Dr. Elwork emphasizes that understanding the “pleasure-pain principle” is a key
ingredient in developing a healthy lifestyle. The principle posits that humans have a
predisposition to retreat from pain and embrace pleasure. However, rather than seeking to
change this essentially unalterable characteristic, Dr. Elwork encourages readers to accept it and
tailor their fitness and nutritional plans accordingly. In regards to our diets, we should select
food regimens that are enjoyable, rather than purely ascetic in nature. Similarly, in creating a
fitness routine, we should participate in those physical activities that are most pleasurable. In
addition, Elwork suggests taking whatever measures are necessary to make chosen physical
activities more enjoyable, such as working out with a partner. Ultimately, a strategy that is based
on pleasure has much greater durational value than one based on pain and suffering.

Questions for Panelists

1) Do you think that the legal profession presents unique challenges to maintaining a
healthy lifestyle?

2) Onascale of 1 to 5, to what extent do you prioritize physical fitness? If higher than 3,
how have you managed to do so despite the rigors of a legal career? If less than 4, to
what do you attribute that result?

3) What steps do you take, as a legal practitioner, to preserve your health and fitness?
How do you maintain this balance?

4) Please describe a time/times in your life when you had to choose between your health
and your career? How did you make this choice? What considerations guided your
decision?



5) What health advice would you offer to young attorneys that still have the option of
making their career decisions based partly on their health and fitness requirements?
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MINDFULNESS

By Scott Rogers

#1f you've been practicing law for
i a while or are job searching,

& you know how easily your mind
can dwell in the past and worry
about the future. This natural
tendency can interfere with your
ability to maintain focus, perform
at the top of your game, and expe-
rience general well-being.

One way of counteracting this
tendency that is receiving a lot of
press and making its way into law
schools, law firms, and the judi-
ciary is “mindfulness.” Mindfulness
is an area of contemplative and
scientific exploration that offers
insights and tools to reclaim focus
in the midst of challenging situa-
tions. It involves paying attention
to what is actually taking place
in the present moment instead of
becoming distracted or trying to
avoid—well, reality.

William James, the great psy-
chologist and philosopher, wrote
that “the faculty of voluntarily
bringing back a wandering atten-
tion, over and over again, is the
very root of judgment, character,
and will.” Mindfulness is a practice
of catching the mind as it begins
to wander. Agitated feelings like
frustration, worry, doubt, and anger
are signs of a wandering mind. Be-
ing mindful helps reclaim focus and
exercises the muscle of attention,
which helps us to become more
expert at paying attention.

One of the most common and
powerful tools in contemplative
practices such as mindfulness is
bringing awareness to the breath
and holding awareness on it. Re-
search suggests that this concen-
tration exercise offers important
benefits to cognitive functioning,
health, and well-being.

Mindfulness also involves
paying attention to what arises
within our field of awareness,
including thoughts, feelings, and
body sensations. When we experi-
ence something unpleasant, we
may have an impulse to distract
ourselves from it. To be mindful
means not avoiding, but rather
noticina. what arises such that we

experience life more directly and
free ourselves to master the next
moment. Doing so, we experience
the moment as it just “is.” This

is one of the insights I teach to
lawyers and law students in the
mindfulness program Jurisight,
where we split the term “Justice”
into “Just Is” and practice the
“Just Is” Holmes exercise.

This exercise draws on Justice
Holmes' rule for what to do upon
approaching railroad tracks: “Stop,
Look, and Listen.” While it can be
helpful to find a comfortable place
to sit as you practice the exercise,
it is one that can also be practiced
in the midst of challenge.

Stop: When you realize that
your mind has wandered, pause,
close your eyes, and take a few
breaths. Bring awareness to your
belly, noticing how it rises and
falls with each breath.

Look: Turn inward and pay
attention to the thoughts arising
in your mind and the sensations
anising in your body. Notice what
Just Is.

Listen: As you breathe, expand
your awareness outward and listen
to sound. Pay attention with ears
that are open to the mystery of the
sound that Just Is—noticing what
arises, changes, and passes away.

After a few minutes, open your
eyes and return to what you were
doing before you become distract-
ed or agitated.

By practicing mindfulness,
you will become a more effec-
tive attorney able to better cope
with stress, listen more deeply
to clients, and obtain greater
perspective on your work and the
challenges presented in daily life.

Scott Rogers is a lecturer in law af the
University of Miami School of Law, director
of the Institute for Mindfulness Studies,
and author of The Six Minute Solution: A
Mindfulness Primer for Lawyers. He can be
reached af scolt@imslaw.com. Learn mare
about mindfulness and the low at http://
themindfullawver com.
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BALANCING WORK AND LIFE
AFTER TWO TYPES OF CANCER

By Matthew W. Argue




had wotked for thirteen years at my law firm

to become partner and head of the construc-

tlon lltigation group. During that time, | worked

60-70 hours per week. Although | enjoyed my
work, It left little time for personal and family life. |
remember trying to slow down while | was at the
law firm. | looked forward to a time in my career
when | could enjoy the fruits of my prior labor and
not work so many hours. Somehow It never worked
out. instead, | worked the same, or more, hours each
year. The cases kept getting bigger and there were
more cases to work on each year. | told myself that
when | finished a big case that would be the time
to take a break. That never happened. However,
cancer changed how | was thinking about my career
and the future. | felt that the stress of being a trlal
attornay was not conducive to heallng cancer. When
| discussed leaving the law firm because of the
possible adverse Impacts of stress on my health my
wife was supportlve. She wanted me allve Instead
of focusing on financial securlty. Thus, began our
journey to bulld a more balanced life style.

My battle with cancer began on January 14, 2000.
Although | did not know it at the time, this one day
changed the course of my life forever. | was on my
way to work when | felt a sharp pain that would not
go away. | called my office to cancel my appoint-
ments for the day and went straight to the doctor’s
office. | was referred to the urologist who told me

nodes between the kldneys. This time the tumor
was [noperable. My only optlons were radiation or
chemotherapy. | had gone from Stage | to Stage I
testlcular cancer. There are only IV stages. It took
this second occurrence before | was forced to
reevaluate my future In light of cancer.

Y o
[

I first took a leave of absence from the law firm. :
I needed time to clear my head, to visit various
doctors about treatment options, and to conslder
what life might be like If | no longer worked at a
large law firm. | did not know what | would do,

but the priorlty now was healing and developing

a more balanced lifestyle. This meant being more
available to my famlly Instead of coming home
every night from work physically and emotlonally
exhausted. | realized | was giving too much time

to work, and there was little time left over for my
friends and family after work. Also, | was looking at
the posslbility of having chlidren; something my
wife and | had dreamed about together, but now
the dlagnosis of testicular cancer plus chemother-
apy meant that | might not be able to have
children. For this reason, we tried several alternative
cancer theraples with the hope that It would heal
the cancer without toxlc side effects. During the
next two years, we were blessed with two perfectly
healthy boys! Although the alternatlve cancer
theraples did not “cure” the cancer, It strengthened
my Immune system and when | opted to treat the

Matthew W, Argue, Esq.

| remember trying to slow down while | was at the law firm.
| looked forward to a time in my career when | could enjoy
the fruits of my prior labor and not work so many hours.

he needed to run some tests but that he suspected
| had testlcular cancer. The next week, | had surgery
to remove a cancerous tumor. The week after that,

I returned to the office a little sore from surgery
but hoping the “cancer speed bump” was a thing
of the past. It never occurred to me that the cancer
might return. My attitude was “business as usual”
and | wanted to get back to work immediately. |
had no more regard for the fact | was dlagnosed
with cancer than a common cold or flu, A year later,
after an annual follow-up exam with the oncolo-
gist, [ found out | had a new tumor in the lymph

The Bencher # September/October 2010

testicular cancer with chemotherapy | responded
well to the treatments. | eventually found myself
energlzed by the change Iin life style, and | loved
spending more time at home with my famlly. In
short, we were growing and prospering even In the
face of a serious health challenge.

The next step was to find some type of work that
required fewer hours and was less stressful. My
former law firm played a key role in encouraging me
to resume my legal career as a professlonal mediator,

Continued on the next page.



Balancing Work and Life continued from page 9.

At first the idea of becoming a medlator seemed
impossible. | thought only retired judges or senlor
attorneys with lots of name recognition could be
successful mediators, What drew me to the idea of
medlation is that it is a“cooperative” as opposed to an
“adversarial” process. | thought my personality would
be more suited to the medlation process instead of
being a litigator. | also thought that ] would have
more control over when and how | worked.

The decislon to become a medlator was not just
about lowerlng stress at work. It was also based on
dolng what | wanted to do as opposed to what |
thought | could or should do with my life after cancer.
| knew it would not be easy to start a new career, but
after surviving cancer some of the fear of failure was
gone. Also, | was exclted about a new challenge and
looking forward to once again working in the legal
profession. The declding vote was cast by my wife
who is a great encourager and not afraid to take a risk
when she belleves it Is good for our family.

Getting to work as a medlator was a slow process.
| had to traln and develop skills to be a medlator. |
took a number of well respected medlator tralning
courses and enrolled In a mediator credential-

Ing program that resulted In over 100 hours of
live training. | was fortunate that a retired Federal
District Court judge, who was a full-time mediator,
offered me the opportunity to do a medlation
externshlp with him. | spant the next elght months
observing him and many other mediators. |
volunteered to do pro bono mediations to gain
experlence. Ultimately, | began to have opportu-

nitles to work as a prlvate medlator; mediating
constructlon defect cases In the area of law |
formerly practiced.

Belng a private mediator has been a great experl-
ence. | enjoy Interacting with lawyers and judges
on a daily basfs. | work in a positive environment
to help solve problems and settle cases. | am not
subject to the same stress as | was as a lawyer
who Is concerned about the opponent, the legal
arguments, the court's rullngs and the outcome of
the trial. As a mediator, | work hard to settle every
case, but If the partles decide they do not want to

settle I do not agonize about such a result. | now
have time to be with my famlly, to be home for
dinner most nights, to enjoy golfing with my boys
and take time off for vacations every year.

Our famlly thought that cancer was a thing of the
past, but we were wrong. In October 2009, | was
dlagnosed with a second type of cancer known as
Acute Lymphold Leukemla {ALL). ALL Is rarely seen

In adults, but the doctors belleve it Is a“secondary
cancer” slde effect caused by the chemotherapy
drugs | recelved to treat testicular cancer. Our Initlal
reaction was one of disbelief. It did not seem possible
that we would have to do the cancer treatments all
over again. Earlier in April 2009, | had passed the
S-year mark with no slgn of reoccurrence of testicular
cancer and thought | was “cured"” for good.

I have been asked If dealing with cancer a third time
is easler or more difficult than the first or second time.
For us It was more difficult. Our family had already
been through the trauma of cancer and chemother-
apy. We knew all too well the devastating emotlonal,
physical and financial impacts of an extended lliness
and inability to work or earn a living. We were told
by the doctors that the typlcal treatment time frame
for ALL is one to two years. We had no Idea how

we could make It financially for the next two years
without Income. The treatment regime Involves
chemotherapy, radlation and ultimately a need for a
bone marrow transplant for survival. In some cases,
the side effects of a bone marrow transplant can

be rejection of the transplant resulting In death or
life long debilitating conditions. Having a sibling as

Only by going through a life threatening event did | realize
that tomorrow is not promised to anyone. We're all terminal.
Each day is a gift. And, it is up to us to make the most of it.

the donor results In the best outcomes. | have one
sibling, a slster, and the likellhood of her being my
donor was less than 25%. Incredibly, my sister was
not just a match but a “perfect match” meaning she
and | matched on all eight criteria for her to be my
donor, Accordingly, | was able to do the bone marrow
transplant without delay, which also lncreases the
chance for a good outcome.

The treatment was hard but definitely doable.
| had to be In the hospital for several months. |
spent nearly a month In isolatlon and was not
able to see my chlidren. | have never felt so tired
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In my life. Durlng the most difficult times, | found
that gentle kindnesses of the doctors, nurses and
other patients made a hlg difference. The key to
my survlval has been the support of family, friends,
co-workers and other mediators. (Just as during my
other bouts with cancer, the upside is more quality
time with my wife and two boys who are 9 and 7
years old, These are the times | wlll never regret
spending as | get older.) | am truly amazed how
many people stopped their busy lives to help us. |
had the overwhelming feellng that | was not alone
and that more people cared about me than | ever
could have imaglned. | have so many reasons to
make a full recovery.

| have been blessed with an opportunity to learn
an important lesson about myself and life. The
thing that matters most In life are other people:
first, my wife, my boys, my sister, my dad, my
in-laws; second, my frlends and other people | see
every day at work, church, around town; and third,
people | have not yet met but which may become
terrlfic friends sometime in the future. | have
learned that a frlend is forever, espedially during
the times you need them most. Everything else in
IIfe {careers, houses, cars, vacatlons, etc) Is nice but
has little lasting value. So, why do |, and so many
others, spend the vast majority of time chasing
after the things that have no real lasting value?

My answer is the mistaken belief that tomorrow
is guaranteed. If | have one day left to llve, then

| know exactly what Is important. But, if | think |
have 10-20-30 years to do all the things that are
Important, then | will forget about how I can help
those around me and instead focus on how | can
make my life easler or more comfortable.

Only by golng through a life threatening event did
| realize that tomorrow is not promised to anyone,
We're all terminal, Each day Is a gift. And, It is up to
us to make the most of it. By a miracle, | have been
given another chance to enjoy life and the blessing
of a new day. So, in my new life, | hope to enjoy
each moment, to laugh a lot more, to take time

for aiong walk, to be my wife's best friend and my
chlldren’s greatest fan, and to be known more for
belng a person of character than belng a captaln of
industry. These are the things | have learmed from
my three bouts with cancer. | hope my story will
encourage others to evaluate what Is Important to
them in life, pursue meaningful relationships and
make lifestyle changes without the hardshlp of
dealing with cancer. #

Matthew Argue, Esq. is a full-time mediator with the Arbitration,
Mediation, Conciliation Center {*AMCC*) and a Master in the
William L. Todd AIC in San Diego, CA. He welcomes your feedback
and can be reached by email at mattargue@onemediator.net.
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So begins the Simon & Garfunkel song, “Hazy Shade Of Winter”. It continues: see what’s
become of me, while | looked around for my possibilities. Wendy Patrick, in San Diego
and Tom Elligelt, in Tampa—two of our Bencher editorial board members—share some
thoughts on how to deal with the demands of our profession, and still have “play” time

for other things in life—like family, friends, leisure..

TOM ELLIGETT: Wendy, you write a dally column,
numerous other articles, and frequently lecture,
while working full time as a San Dlego deputy
district attorney in the sex crimes and stalking
division, How do you find the time?

WENDY PATRICK: As the saying goes, it is always easy
to find the time to do things we enjoy! | very much
enjoy my job as well as my writing and speaking, so
with a little strategic time management here and
there, my schedule is fairly easy. | am used to the
questlon:“Do you ever sleap?” Here is my blg secret:
| usually sleep elght hours a night. Well rested each
day, the most daunting schedule is easlly doable!

TOM: Yes, and wrlting and other actlvities that are
related to the professlon are a blt of a break from
the job, per se. How do you “manage” your time?
Do you keep a list of things you want to accomplish
on a daily, weekly, or long term basis?

WENDY: | have a pocket size non-electronic
calendar (belleve It or not) that | carry with me
constantly that contalns my entlre schedule. With
this constant access to my daily life as well as the
rest of the year, | have never missed anything yet!
How do you stay on top of your calendar?

TOM: 'm more old school—my younger partners
would probably say just old. | keep a month-at-a-
glance calendar at my desk, which | llke for seelng
what’s coming and visualizing how much time |
have before something is due. | also keep a list of all
pending cases, tracking what’s coming and when.
My legal assistant maintalns a computer calendar in
the office and my wife keeps a personal calendar at
home, so | have help.

TOM: You must see some emotlonally dralning cases
In your field. What do you do to redirect your focus
from "bad facts,” and restore your quallty of life?

WENDY:| have spent a signlficant amount of my
career working with victims of domestic violence,
child molestatlon, and sex crimes, Seeking justice
for the victlms Is an Incredibly rewarding pursult
that easlly overcomes the “bad facts” of the cases.
But yes, | am a big fan of being well rounded and
enjoy a llfe outside of work. This Includes playing In
the first violin sectlon of the La Jolla Symphony and
playing the electric violln with a rock band.
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TOM: | can see where
that would get your mind
off work. | agree It is % P
important to have interests -4"'-3,. i
outslde the practice of LB
law—hobbies, sports, etc.
Da you try to schedule
some vacatlon time from
work on an annual or
reguar basis?

WENDY: | llve for my
vacations. My family and

I try to schedule exotlc
vacatlons at least once

a year. Our travels have
taken us all over Europe,
South America, and Asla—
and from Antarcticato a
recent summer vacation at
the North Pole!

TOM: | can't get anyone
interested in Antarctlca, but
we have trled to take family
trlps each year, and my wife
and | have visited national
parks In 49 states. Now that
we have grandchildren

It Is more challenging,

but all nine of us went to
Yellowstone last summer Wendy L. Patrick
and 10—new granddaugh-

ter—are going to northern Califomla this year.

%

-

TOM: It sounds like you have good organizatlonal
skills, so you don't get bogged down by routlne
tasks. Any suggestions for lawyers who are not
well-organized?

WENDY: Take some time every day to look at the
week/month ahead. Looking at the blgger picture
saves tons of heartache in the long runi There is
time to complete everything on your agenda If you
budget wisely—namely, turn off the TV!

TOM: It took me a while to realize that sometimes
we have to say “no” to requests to undertake things
that we do not have the time to do properly, or are
really not interested in?

Continued on the next page.




Time Time Time continued from page 13.

WENDY: My New Years Resolution each year Is to
learn how to say “no’" Any suggestions?

TOM: Like a lot of things we do In our practice,

how we say it can be Important. For example, let

the person know that you appreclate his or her
dedlcation to the project or cause, but due to other
commitments you just do not have the time, Now,

if It's the boss making the request...thatleads to a
possibly related area of tension. There are sometimes
differences in expectations between the more senlor
managers and the younger lawyers in how many
hours they should work. It's most llkely a good
conversation to have during the hiring process.

WENDY: Some lawyers love to work and thrive on
accomplishment. Others are applylng for different

reasons, from money, to famlly-friendly law firm
policles, to location. Sometlmes we can learn the
reasons from appllcants simply by asking them why
they would like to work here!

TOM: And—as In other areas—it Is best for both
prospectlve employer and employee to be honest,
If they hope to have an amlcable long-term
relatlonship. #

Raymond T. (Tom) Elligetr, Jr. is a partner in Buell & Elligett, PA.
in Tampa, Florida. He is a past president of the Hon. . Clifford
Cheatwood AIC,

Wendy L. Patrick is a San Diego County Deputy District Attorney
In the Sex Crimes and Stalking Division and a Master in the Louis
M. Welsh Inn of Court. She has her own ethics column in the

San Diego Dally Transcript and writes and lectures on ethics
natfonally and internationatly.

Three Keys to Selling and Achieving Work/Life Balance in Today’s Legal Market

By Deborah Epstein Henry

Most lawyers fear that employers
wlll look askance if they raise work/
life balance needs in today's legal
market. Lawyers worry that work/life
balance Is now seen as a luxury—
they should feel lucky to have a job.
Here are three tips to maximize the
likelihood of your work/life needs
belng met, especlally in today’s
challenging economic climate.

First, use flexibility as an asset to
meet the business demands of
your employer. Many employers are
uncertatn of thelr staffing needs and
don't want to pay for lawyers' time if
the work s no longer
there. Show your
willingness to flex your
work, hours and
pay with the
demands
of the
practice.
Demonstrate how It is
economically in your
employer’s Interest
to hire or retain
you at flexible or
reduced hours,

Second, take gender out of the
discussion. Worl/life arrangements
are often seen as a “mommy” issue.
Howaever, increasingly men and
women are expressing work/life
needs for different reasons at all
stages of their career. When you
propose a work/llfe arrangement,
the basis for your request should
be irrelevant. Do not approach the
request as an accommadatlon.
Instead, explaln how you will meet
the demands of practice on flexible or
reduced hours while not negatively
impacting colleagues or clients.

Third, be Indispensable, responsive
and accesslble. The greater your
employer perceives your value and
importance, the more negotiating
power you will have. If your work
quality Is top notch, an employer will
be more receptive to developing a
creative solutlon to recruit or retain
you at flexible or reduced hours. Also,
be responsive and accessible when
you are out of the office to meet the
needs of clients and colleagues. In
turn, If you set your expectatlons for
flexibility rather than predictabllity,

you will be more satlsfied with your
arrangement while meeting the
demands of a thriving legal practice.

Deborah Epstein Henry, a former practic-
ing litigator, is founder and president of
Flex-Time Lawyers LLC, a national consuli-
ing firm advising the legal profession

on work/life balance, the retention and
promotion of women, and new models of
legal practice. She is the author of LAW &
REORDER: Legal Industry Solutions for
Work/Life Balance, Retentlon, Promotion
& Restructure (American Bar Association,
2010. www.obabooks.org). For more informa-
tion, see www.lawandreorder.com and
www.flextimelawyers.com.
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Litigating and Parenting Go Hand in Hand

By Kathryn Gardner

ost of us can easlly think of ways in which

being a parent complicates being a

lawyer. Both roles prove to be extremely

demanding, highly stressful, full-time

jobs that require all the knowledge,
effort, and grlt we can summon. Because working
parents are now commonplace, we have probably
all witnessed meltdown moments when life would
be simpler If only one role or the other were at play.
For example, when an attorney who is expected to
take the deposition of a crucial witness stays home
with her ill child, the firm suffers because it must
elther send a less-prepared attorney or delay the
event, and the parent suffers from guilt. When that
attorney leaves her ill child with a sitter because she
simply must take that deposition, the chlld becomes
upset, the lliness may spread to others, and the
guilt-ridden parent is understandably distracted at
work. Neither option Is good.

Nonetheless, these problematic moments of direct
conflict occur rarely In the grand scope of life and law.
Most of the time, the roles of parenting and litlgat-

Ing quietly coexist. Because fewer cases are actually
belng trled, Iitigators are spending more time outslde
the courtroom. This facilitates Instant access to one’s
children or caregivers and makes parenting while
litlgating more feaslble than It may have been 20
years ago. But merely tolerating or overlooking an
attorney’s parenthood Is not the healthlest posture
elther for the firm or for the parents. A firm that falls
to embrace parents as partners may be missing out
oh home-brewed talent.

Is It possible that belng a parent can actually
complement being a lawyer? | have not found any
sclentific research on the topic, but speak purely
from my own experience In proposing that many
of the skills good parents learn unconsciously and
practice repeatedly, are the same skllls that are
consciously cultivated in good litigators. Because
those skills are directly transferrable from the world
of parenting to the world of litigating, parenting
can actually assist in, instead of detract from,
one’s quest to be an excellent litlgator. This paper
addresses only a few of these shared skills,
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Take, for example, the skill of communicating.
Litigators need excellent oral and written communi-
catfon skills for intervlewing potential clients,
composing discovery, taking depositions, drafting
pleadings or motlon papers, examining witnesses,
and making oral arguments. Litigators know that
speaking or writing In long, abstract sentences or
lapsing into legalese reduces thelr chances of clear
communlcatlon and success. Parents are often
forced to get the point across clearly and swiftly

to our chlldren, so we use short, concrete, familiar
words. If a parent told a child, “Sarah, would you
sweetly cease shearing the shining locks off your
sibling, Susle?”, Susle would be bald, Instead, we
simply say, "Stop cutting Suslie’s halrl” importantly,
parents have the added advantage of being
constantly reminded by our chlldren when our
language is “boring." How many of your colleagues
would do you the favor of glving you such frequent,
unsollclted, and honest critique?

Occaslonally, lawyers fail to meet the goal of

clarity, as evidenced by this caption: “Plaint!ffs’
Reply to Defendants’ Reply to Plaintlffs' Response

to Defendants’ Motion to Strike Exhlbits F.G and

H to Plaintlffs’' Response to Defendants’ Reply

In Opposition to Plaintiffs' Motion for Summary
Judgment and Those Portions of Said Response
Which Rely on Sald Exhibits!" in re Paul Seymour, Jr.,
No. 90-42543-11 (Kan. Bankr.) Parents, however,
know exactly what to do with this kind of gobbledy-
gook. In dealing with children we are dally forced to
glean meaning from the broader context, to extract
substantlve content from meaningless dribble,

and to understand the unintelligible. We become
excellent Interpreters. When one’s toddler merely
says “Oh," the parent Immediately knows whether the
child Is dellghted, frightened, disappolnted, disinter-
ested, or questioning his or her authority. So when
an attorney-parent recelves a suppression motion
alleging, “Officer Miller found some glass pipes used
toIngest drugs and jewelry,” the attorney knows
the author doesn't really mean that glass pipes

are used to Ingest jewelry. Jewelry ls ingested by
sticking it directly up one’s nose. The parent knows
this because she has seen her chlld do it. Therefore,
the parent accurately presumes the author merely
neglected to put the essential comma after “drugs”

Good litigators need the courage to dellver difficult
messages to thelr cllents. They must tell clients

the truth about the risks of the case, the unfavor-
able facts, the demands on one’s time, the strain
on one’s emotlons, the chances of failure, and the
patentlal costs of success. Utlgators have to make
difficuit decistons that may significantly Impact
thelr client’s business, personal life, or well-being,
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and cannot take the easy way out. Parents are

used to dellvering hard messages. We do it every
day to our spouses (“Yes, | know It's 3:30 a.m., but
it's your turn to change her diaper”), and to our
children (“No, you can't go to the party until you
clean your room because If a burglar breaks in,

falls over your stuff, breaks hls leg, and sues us,

you will be personally liable!"), Parents do not lose
sleep if our messages are not well received, If my
teenager Is glving me the evil eye because the poor
thing doesn't have a cell phone while everyone
else in the entire unlverse does, so what? Parents
know that this teen-telephone tension, although
temporarlly uncomfortable, Is necessary for the
greater good. Parenting, like litigating, glves a
person the opportunity to make
frequent and difficult decislons
in cruclal areas that can greatly

Parenting, like litigating,

impact the lives of others. gives d person the
Parenting also teaches a person .

to develop good teaching and Oppo ru mty to make
story-telling skills, which are :

found in every good litigator's frequent and dlfﬁCU't

arsenal. Parents know how to use
different methods In dlfferent
sltuations or for different listeners.
What works in reaching one

chlid wlll probably not work for
the other two, since the firstis

a visual learner, the second Is an audltory learner,
and the third Is a tactlle learner. So parents become
accustomed to reading aloud, telllng short storles,
acting out events, using examples, drawing pictures,
and dolng whatever else works to get thelr point
across, always under the watchful eyes of a captive
audlence. Instead of just telling our chlldren that
Goldliocks was a naughty trespasser, we glve them
detalls and use special effects to make the story
come alive. Mastery of the skills that make bed-time
stories more enjoyable, can also make closing
arguments more effectlve. The use of analogles to
simplify matters, demonstrative exhibits to create
visual Images, and whiteboards to highlight the
maln points are examples of the varlety of methods
used by good litigators to Increase their chances of
connecting with and persuading all the jurors.

decisions in crucial areas
that can greatly impact
the lives of others.

Good litigators are well-organized and well-prepared.
They likely use a reliable calendaring system, a
detalled chronology, stock and specialized interroga-
torles, trlal notebooks, separate witness files,

and outlines for opening statements and closing
arguments. Good litlgators rarely“just wing it"
Simllarly, parents must master the skills of organiz-
ing. managing time, and priotitizing, just to survive,

Continued on the next page.



Litigation and Parenting continued from page 17.

Parents of infants, for example, usually engage in a
dalily routine something like this before the work day
even begins: find the baby bag; pack the pacifier,
diapers, change of clothes, botties, formula, burp
cloth, blanket, toys or books in the baby bag; find the
baby; dress the baby In diapers, booties, undershirt,
shirt, and pants; feed and burp the baby, {neither

of which can be rushed—belleve me, I've tried);
change the baby's diapers {again); put on the baby’s
Jacket and hat; open, close, and iock the house door
without dropping the baby; secure the baby in the
car seat; drive carefully to the sitter's house; get the
baby out of the car seat; and, make the transition
from parent to caregiver without seeming rushed

or rude. This process, which takes time and careful
planning, Is complicated by the addition of a second
child. By that time, the first child Is often a toddler
who is demanding the parent’s attention, pulling on
her skirt, and protesting loudly at getting her hair
cornbed, while the parent tries to get both the baby
and the toddler packed up. When the third child
arrives and the littie angels are six-months, three-
years, and five-years old, and the youngest spits
purple goo ail over the parent’s wool suit the very
minute they are all packed up and walking out the
door to the sitter’s, the parent does not give In to the
natural impulse to sit down and cry. Instead, she just
hurtles to change suits, cotrals the kids again, and
carries on. (No wonder | had so many bad hair days))
After typical mornings like that, it is pure reilefto
get into trlal where everything is orderly and people
rarely yeil at you or tug on your clothes.

Client service is another iltigation skill that comes
naturally to parents. Children are among the most
demanding clients a person could ever have, and
they underpay nearly every time. (Unfortunately,
they are judgment proof)) Parents live a life of
sacrifice and service to others. Even their “lefsure
time" is not thelr own. Within two minutes after

a parent slts down to read the paper, some little
person will Inevitably come up and say that she
needs a Renalssance costume, treats for 32 children,
and a completed science fair project for school
tomorrow. At home, the laborious routine of daily
lIfe Is one of perpetual parental service—you
cook, they eat; you clean It, they dirty it; you buy
clothes, they outgrow them. Then you do it again,
forever. (That's one reason parents enjoy going to
the office—no one there seems Intent on undoing
whatever we just did.) This life of forced sacrifice
at home helps parent-litigators put the client first,
even when dolng so Is not convenlent or easy.

Teamwork and delegation are other vital litigation
skills developed through parenting. Meeting the
muitifaceted needs of children Is, without exception,

so demanding that no parent can do it alone.
Parents know we need help and we aren't afraid to
ask for it. We highly value our assistants, trust them
with iots of responslbility, and learn how to delegate
to them so we can best work together toward a
commen goal. Good litigators do the same. When
an experienced attorney works with a well-prepared
paralegal and a skllled legal secretary, the other

slde had better watch out. A happy litigation tearn
makes a formidable opponent.

Being a good judge of credibllity is an essentlal

skill for litigators. Litigators do not take statements
at their face value, but Instead examine the

context In which the statements were made, the
statement’s consistency with other known facts, the
witness’s demeanor, and other indices of credulity,
knowing that the ablilty to determine the falsity of
a witness's statements can make or break a case.
Unfortunately, parents Inherently have repeated
occaslons In which to develop and practice this
skill, and are repeatedly confronted at home with
the "soddi defense” (some other dude did it).
Parents learn to recognize their childrens’ changes
In volce infiection, their speech errors or idiosyncra-
cles, their inflated denlals, their use of modifiers or
qualifiers, and their unusual body language. Parents
can smell when something's fishy in the tank.

Great cross-examinations follow. When a chiid
answers a question by stuttering and stammering,
averting his eyes, using words he can't spell, crossing
his arms, and sighing a lot, the parent’s cross-
examination sklils kick Into high gear. Experience
teaches parents how to reject excuses, recognize
evasive action, fleld elusive answers, reformulate
questions, and persist in getting to the truth. Good
parents make those little squirmers squarely answer
the questions. (Where else but from one’s children
can a person get such depth and breadth of experi-
ence in this field?) Developing these truth-finding
skilis at home Increases the parent’ ability to judge
credibility at work. ("Hey, cross-examining that
conniver was nothing—I've had harder days just
trying to talk to my seventh gradert)

Fighting fairly Is necessary for good litigators. They
follow the written rules of professional conduct,
civil or criminal procedure, evidence, and the local
rules that apply in a given case, all of which tend to
support procedural falrness. Good litigators foliow
the unwritten rules of ethics and etiquette as well.
Thelr word Is trustworthy. They do not say one
thing and do another. They decline opportunities
to cheat or to take undue advantage, Good litiga-
tors are courteous to opposing counsel and others,
even when others are rude to them. They attack the
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opponent’s positlon, rather than the opponent’s
person, and refrain from name-calling even though
a real zInger (“You lumpish, lily-livered lout!"} is
right on the tip of their tongues. Good litigators
exercise self-control and do not whine when others
around them do. These are some of the same traits
that parents consistently strive to instlll in children.
Whining, cheating, name-caliing, rudeness, and
lying are among the subjects of seemingly endless
attempts at character development. Parents that
try to teach these values must model these values.
Little eyes are always watching their role models,
and children are quick to catch and to complain
about any inconslstency they witness. Rebukes
such as, “That's not fair,' "You promised!” or "You
forgot to say ‘please]” hit home, so parents learn

to practice what they preach. Following the rules
of ethics and etiquette at work becomes second
nature to parents that must madel good character,
or suffer swift rebuke, at home.

Good litigators, iike good parents, understand that
there are no guarantees. An attorney may be highly
skilled and do everything right, but still lose the
case. Similarly, parents, despite their best efforts,
may have a child who becomes a career criminal.
Both litigators and parents improve their chances
of obtalning a successful result by focusing on their
goals and cultivating thelr skills within their respec-
tive spheres, but both know that the ultimate
outcome is not completely within thelr control.
Litigators and parents both understand that serious
consequences may flow from their fallures, but they
are still willing to take that risk, repeatedly.

Good iitigators are not grandstanders or egomani-
acs, understanding that the case Is not about

them. Instead, they are modest and unpretentious,
whether in the office or in trial. Children are very
good at teaching parents to be modest. Just try to
Impress your daughter by telling her that the federal
Judge who presided over your last jury triai said

you gave the best closing argument he had ever
heard. (Thanks to your excellent story-telling skills,
of course.) Her reaction will doubtless be to ask, "So
what?' Having children puts life and law in perspec-
tive, and pokes holes in our otherwise infiated egos.
Parenting Is usually not comprised of remarkabie
accomplishments or extraordinary events that
woulid tend to puff up one’s ego, but of thousands
of little, routine acts that usually go unnoticed. So
litigators that are parents do not expect heaps of
praise and accolades. instead, they concur with
Teilhard de Chardin who humbly noted: “[t]he value

and interest of life is not so much to do conspicuous
things...as to do ordinary things with the percep-
tion of their enormous value’

Excellent Iitigators can, of course, be found that

are not parents, and the sklills noted in this paper
can be developed without ralsing a child. Firms
traditionally try to develop litigation skilis by having
partners mentor young attorneys, by sending
assoclates to litigation training camps or seminars,
or by having assoclates second-chalr larger trials

or first-chair smaller ones, These methods are all
vaiid, but they are not without their drawbacks,
Mentorships sound good in theory, but, when done
right, are time-consuming for both the partner and
the assodiate, The effectiveness of a mentorship
varies widely depending on the complexity of the
cases handled, the diligence of the mentor, and the
personality of the protégé. Sending an assoclate

to litigation training camp may teach an attorney
certain methods not endorsed by the firm and can
be axpensive when of the costs of the camp Itself are
compounded by the loss of the associate’s billable
time. Assisting at or handiing a trial is excellent
experience, but this opportunity is quite rare, as iess
than two percent of cases actually go to trial and
more clients are reluctant to pay for two attorneys.

Having a child provides an unexpected, rewarding,
and cost-efficient source of professional deveiop-
ment. Skills that are necessarily cultivated and
routinely exerclsed In the world of parenting not only
complement, but directly transfer to the world of
litigation, Parents practice these transferrable skills
every day, without taking any biilable time or effort
from a partner or other mentor, and at no additional
expense to the client or to the firm. If it were possible
to accurately comnpare the detriments to an employer
by virtue of its attorneys’ parenting (including time
missed from work) to the benefits to the employer
by virtue of its attorneys’ parenting (induding

the development of litigation skills), | suspect the
latter would prevall. Would | recommend having
children because parenting can assist an attorney
professionally? Of course not. | would recommend
having children because the challenges and rewards
inherent in parenting far outweigh those that flow
from any professional endeavor. Attorneys that have
children, and the firms that employ them, have

good reason to view the choice to be a parentasa
career-enhancing move, and to recognize the profes-
sionai value that good parenting skills can bring to a
partnership, particularly for litigators, 4

Kathryn Gardner litigated for 12 years in federal court while raising three young daughters, giving her the insight for this article. She
is a Master and an officer in the Sam A. Crow American Inn of Court in Topeka, Kansas.
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Rethinking Balance,
Reinventing Yourself

By Julie A. Fleming

Is it really possible to strike an ideal work/life balance? Instead of trying to
balance your personal and work lives, integrate them to shape a life that

reflects the person you want to be.

hen attorneys call me to seek coaching on
thelr “work/iife balance;’ my initial response
usually stuns them: Work/life balance
Is a myth. The phrase suggests that there's some
ideal, static point at which a lawyer's professional
and personal sides perfectly balance one another.
Imagining that there is a single point of balance for
ali lawyers to achieve creates unhealthy competition.

For example, If you perceive that your colleague’s
point of balance includes more personal time and
iess professional time than yours does, you may think
that living your life with less personal time and more
professional time makes you more—more dedicated,
more successful, more professional. But worst of all,
the use of the phrase work/iife balance suggests that
lawyers are elther “in balance” or “out of balance," the
former belng good and the latter being damaging.

Instead of encouraging a work/llfe balance, | help
lawyers create successful, satisfying, and sustain-
able practices, according to what works best for
each lawyer at any given time. The attorneys who
take this approach build an Integrated “life at the
bar.” Such an integrated life is based on the concept
that to be effective advocates and counselors,
lawyers must be alive—fuily present, focused, and
ali systems go—in their practices.

While there's certainly a separation between profes-
sional and personal iife, there’s work in life and life in
work. Your work should be endowed with passion,
purpose, emotion, loglc, humor, relationships, and ail
the other things that make life lively and satisfying.

Most important, when work and life are integrated,
you don't have to spend hours slogging away at the
office, waiting for 5 p.m. or 7 p.m. (or later} to begin
living again during your precious few non-work
hours. And you don't have to put on an [li-fitting
mask to survive at work.

When your work and life are integrated, you're
authentically who you are, whether at home or at

work, and rewards flow in both places. Of course,
there wiil be times when you're eager to leave

the professional focus at work and to turn to the
personal focus at home, or vice versa, but there’s life
in both places.

So, how can you begin building an integrated

life? By taking two simple—but not necessarily
easy—steps, Flrst, discover how to create maximum
energy that feeds both your practice and your
personal life, Second, create habits and structures
that support a high level of personal and profes-
sional energy. These steps will be different for each
person, because the starting point lles in what
matters most to the Individual, recognizing that top
prioritles will shift from time to time,

Create maximum energy

Successfully integrating your work and life begins
with a focus on energy. Energy is the currency for all
activity and Is essentlal for productive output, Jim
Loehr and Tony Schwartz, authors of The Power of Full
Engagement, describe four sources of energy that
must be present for one’s optimum performance:
physical, emotional, mental, and purposeful.' Building
up stores of each of these sources requires identifying
what fuels energy and what dralns it In each domaln.

Physical energy. What fuels you physically? Some
fuels are universal: sufficient rest, good nutrition,
adequate activity, and plentiful hydration. Even
within those universal fuels, though, individual
differences exist.

Perhaps you need seven hours of sleep a night,
while your spouse or partner needs only five. Maybe
you've noticed that eating “white” carbohydrates
llke non-whole-graln pasta, bread, and rice leave
you dragging and that eating meat makes you feel
heavy, while you feel energetic and satisfied when
you eat whole grains, fresh vegetables, and fish. Find
your own unique dally requirements.
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Ironically, some of the substances we rely on to give
us energy, such as caffeine and sugar, actually drain
us physiologically. Another factor is adrenaline,
which pumps you up in the short-term but typlcaily
leaves you exhausted long before your work is
done. And although many people choose to flop on
the sofa and watch TV when they are tirad, rather
than take a walk or go for a swim, physical activity
typically generates physical energy.

Each person has to make an individual decision
about what's most effective and acceptabie for him
or her. Detective work and experimentation are key
to finding your balance,

An example: Bob, who hired me to help him with
business development, complained of belng too tired
to attend networking functions or to write a client
newsletter. As is almost always the case, he didn't hire
me to discuss his energy level.

| discovered that Bob had cut back on his sleep (to
as few as five hours a night, even though he actually
needed closer to nine) and on exercise and nutrition
{as he got busier, he eliminated his lunchtime run
and turkey sandwich and started eating junk food
at his desk). He was operating largely on coffee

and adrenaline. After experimenting, he found that
sieeping seven hours at night and taking 45 minutes
for a quick run and healthy lunch each day actually
made him more productive In fewer working hours
because he had more energy.

Emotional energy. Emotional energy Is necessary
to handle the frustrations and disappointments
that occur throughout the day. Being short on
emotional energy leads to negative outbursts
(perhaps biasting an assistant for an error and later
regretting It, chalking your hehavior up to stress)
and limits your ability to meet emotional needs.
Emotional energy Is particularly important for
plaintiff attorneys, because without this energy, It
may be easy either to be rigid and Inattentive to
your client’s emotional needs or to be crushed by
the enormity of your client’s situation.

An activity that brings you back to “center” will
increase your emotional energy. Consider medita-
tion or maving meditation (such as tai chi),
visualization, listening to muslc that reaches your
emotions, or sharing strong relationships in which
you can express your emotions.

Cne trial lawyer makes a habit of viewing art on

a regular basis to get In touch with his creative,
emotive side, When headed Into trial, for example,
he finds sustenance in battle scenes, and when
preparing for a meeting with an emotional dient,
he finds classical depictions of family helpful in
allowing him to empathize with the client’s family

The Bencher # September/Qctober 2010

and to keep his focus on the case rather than
succumbing to their grief.

Mentai energy. Mental energy is necessary to
sustain focus and concentration; it fuels the mental
fiexibiiity required to identify and examine a variety
of points of view. The primary way to enhance
mental energy Is to expend it—and then to renew it.

The use of mental energy Is evident In the concen-
tration that athletes harness during competition.
When Tiger Woods is about to
take a swing, he aimost visibly
draws his energy tight, focusing
exciusively on the task at hand. He
may be making multiple observa-
tions and assessments—the
direction and speed of the wind,
the slope of the land, and so on—
but his attention Is focused only
on making the best shot. After

he swings and sees the result, he relaxes and allows
that focused energy to dissipate to some degree.

Creativity may improve
your mental flexibility
by helping you get

in touch with the
analytical and intuitive
aspects of your work.

Remember also that the limit on focused concen-
tration [s 60 to 90 minutes for most people. Sara'’s
story should speak to lawyers. Sara complained
that she was Ineffective In the afternoons at work.
| asked about her work patterns and learned that
she'd blacked out four hours each afternoon to
focus on a large project. Halfway through the
afternoon, though, she'd get tired and easily
distracted, and her work product suffered.

By dividing her afternoon into three 70-minute
biocks, with 10-minute breaks for walking around,
stretching, and listening to music that made her
feel good, Sara became more effective even though
she was actually devoting slightly less time to her
work. The difference? Increased mental energy.

Other methods to increase mental energy Include,
agaln, meditation and visualization. Both of these

actlvities draw on the power of the mind to focus

and train for concentration.

Mental energy may also be enhanced by creative
work, such as painting, music, or dance. Creativity
may improve your mental fiexibllity by helping
you get in touch with the analytical and intuitive
aspects of your work,

Purposeful energy. Purposeful energy reflects
values. A lawyer’s purposeful energy is maximized
when she knows what compeiled her to go to law
school and to practice law and when she finds a way
to connect that vision with her day-to-day practice.

The work that trial lawyers undertake on a dally
basis is simply too demanding to maintain without

Continued on the next page.



Rethinking Balance continued from page 21.

some purpose. Very often, lawyers who experlence
a crlsls In practice have lost the connection between
thelr values and the way thelr career is playing out.

Maximizing purposeful energy, then, calis for
seif-reflection. What matters most to you? What is
your top priority today, this week, or this year? What
values are important to you? How can you express
those values in the way you live and work?

Many trial lawyers find that their values Inciude
Justice, Independence, and truth, which correlate
well with a plaintiff practice; others hold values that
can be incorporated inta such a practice, perhaps
teaching and humor.

While knowing your values Is critical, it's actuaily
incorporating them Into your life and living from
them that maximizes energy. Attorneys often
beneflt from writing their top values or priorities
onto several smail cards or sticky notes and placing
those notes near thelr computers, telephones,
and calendars—anywhere that they're likely to
look when making a decision about how to use
their time. Acting In accord with your values and
prioritles increases purposeful energy; acting in
dissonance with them decreases that energy.

Adopt healthy habits

Once you've learned how to maximize the four
sources of energy, it's Important to create hablts
and structures that support the changes you've
declded to implement. Anyone who has ever made
a New Year's resolution or gone on a diet knows
how easy It Is for good intentlons to fall, especially
in the face of stress. Entrenched hablts become
default behavior. If you want ta create change, you
must create a new defauit.

Intentlonally designed habits carry many benefits.
Most notably, self-discipline becomes largely
irrelevant, because a well-planned hahit operates
even when self-discipline might falter. For example,
most people have a nighttime routine that might
include brushing their teeth, washing their faces,
perhaps removing and cleaning their contact
lenses. Because thls ritual behavior requires littie or
no conscious thought, it will happen every night,
except In truly extraordinary circumstances. Your
task, then, is to create energy-maximizing rituals
that operate automatically and from purpose.

When designing your energy-enhancing rituais,
consider the following suggestions.

Ensure that your baslc ritual creates periods

of engagement and selective disengagement.
The engagement builds and expends physical,
emotional, mental, and purposeful energy, while
the disengagement allows renewal of that energy.

By defining periods of selective disengagement,
you'll reenergize at a time of your choosing, rather
than becoming exhausted and disengaging from
your professional or personal responsibilities simply
because you have no more energy to give.

For example, Randy wanted to break his habit of
running through his day at a breakneck pace, which
left him feeling tired and Irritable by mid-afternoon.
He created a ritual of beginning work at 7:30 am,,
working until 10 a.m. {(engagement with his work),
and then pausing for a heaithy snack while listening
to music (selective disengagement). He'd work again
from 10:15 until 11:45, at which point he'd disengage
from his work, exercise for an hour, and eat a quick,
nuttitious iunch. His day would continue with simllar
periods of concentrated work aiternating with short
periods of disengagement from work, After living
with this schedule for a short time, Randy discov-
ered that, although he was working fewer hours, his
work was substantially more effective and his energy
carried him easlly through the day.

Focus on setting spedficintentions. When you're
moving substantially outside of your comfort zone, It

Is especlally important to state your plans in specific,
concrete terms. This will help ensure that you put those
plans Into actfon. For example, rather than simply
deciding to begin meditating, you might decide to
meditate between 6:00 and 6:10 each morning.

Create Incremental change. If you decide to increase
your physical energy by getting more sleep, exercls-
Ing more frequently, drinking water instead of
caffeinated beverages, reducing your intake of fat,
and increasing your Intake of fruits and vegetables—
and you decide to do all of these at once—your
chance of success Is not great. Taking on too much
change at one time Is simply overwhelming.

Rather, choose one change that is both challenging
and attainable. When you've mastered your new ritual,
then it’s time to add another and bulld on your success.

Create affirmative rituals. Don't think of a pink
elephant! A directive that tells you what not to do
brings Into your mind the very behavior you're
trying to change. The same holds true for decisions
not to drink coffee, not to lose your temper, or

not to interrupt someone who's speaking. Instead,
phrase your Intention in the positive: choose to
drink water or other decaffelnated beverages, to
take a few deep breaths when you feel your temper
rising, or to walt for a speaker to finish his or her
thought before you begin to talk.

Devise four-way wins
In the typlcal framework of work/life balance,
devoting more time or energy to work necessarily
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means devoting less to life, and vice versa. A better
approach is to find the points of intersection between
work and life and to look for win-win solutions.

Stewart Frledman, author of Total Leadership: 8e

a Better Leader, Have a Richer Life, urges leaders to
seek “four-way wins,” meaning high performance in
the four domains of life: work, home, community,
and self {(mind, body, and spirit). Achleving these
wins creates “total leadership,” which In turn creates
sustainable change that increases success and
satisfactlon in each domain. Frledman recommends
creating experiments to test incremental change
that typically has a direct impact on one domain
and an Indirect impact on the others.

For exampie, a commitment to exercising three
mornings a week directly benefits the leader’s seif
domain with better health and reduced stress. And
it Indirectly benefits the work and home domains,
as the leader focuses more effectively on matters at
hand, has greater emotlonal stabiiity, and is a better
“partner;” whether to colleagues or family members.

Friedman, ke authors Loehr and Schwartz,
recommends adopting only a small number of
experiments at any given time—no more than three.
He suggests keeping careful notes about the results
of each experiment, to facilitate a rational declsion
about its Impact and whether to continue it. As a
starting point, Friedman recommends eight catego-
ries of experiments that may create four-way wins?

+ tracking an activity and reflecting on progress
toward a goal: Increasing self-awareness

planning and organizing: finding ways to use
time mare effectively and plan for the future

+ appreciating and caring: bullding relationships

« focusing and concentrating: being fully present
to clients, colleagues, staff, and others

« revealing and engaging: enhancing communica-
tlon and building relationships

« time shifting and “re-placing”: changing when
and where work is done

- delegating and developing: passing appropriate
tasks to subordinates and assistants

+ exploring and venturing: taking steps to align
the four domains of life with the person's core
values and aspirations

Notably, each category lends itseif well to creating
a structure that wlill enhance one or more sources
of energy. Here's an example: Jennifer, a sole practi-
tioner, decided to experiment with the "delegating
and developing” category. After evaluating how
her practice operated, she decided to hire a law
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scheol student as an intern, and she delegated
routine drafting (such as simple complaints and
discovery requests) to the student. Jennifer realized
an immediate benefit because she was no longer
starting each document from scratch. Instead, she
had a draft document that sometimes incorpo-
rated Ideas that she would not have considered—
creating a win in the work domain.

Jennifer also introduced the student to her

practice and to some coileagues, and she served

as hls mentor—creating a win In the domain of
community. In dolng so, she reconnected with

her enjoyment of teaching—a win In the spiritual
domaln—and even found that she gained enough
time to Incorporate a weekly pottery class—a win in
the personal domain. Jennifer created a four-way win
simply by delegating work to an intern and putting
time in to assist In his professional development.

Rather than searching for that mystical, mythical point
of work/life balance, seek to increase your energy to
fuel peak performance in all areas of your life.

Your priority may be focused at times on work and at
other times on your personal life. You will be able to
adapt to the shifts by building rituals and habits that
enhance your energy and make you strongly effective
In each domaln of your life. Through these steps, you
wiil build a successful, satisfying, and sustainable
practice that Is a robust part of your ife at the bar. #

Notes:

1 Jim Loehr & Tony Schwartz, The Power of Full Engagement:
Managing Energy, Not Time, Is the Key to High Performance and
Personal Renewal 9-11 {Free Press 2003), The authors use the
phrase “spiritual energy” rather than "purposeful energy”

2 Stewart D. Friedman, Total Leadership: Be a Better Leader, Have a
Richer Life 2 (Harv. Bus. Press 2008). A central thesis of leading
a successful, satisfying, and sustainable life at the bar is that
every lawyer Is a leader in some capacity: serving as lead
counsel on a case, being a leader in client representations and
relationships, leading a part of a client project, volunteering as
a leader within a bar association, and so on. This thesis, while
outside the scope of this article, is integrally related because a
key leadership competency is synthesizing ail aspacts of life so
that a leader is more or less the same person at work, at homne,
in the community, and when alone.

3 id at123-27.

© 2008 Julie A. Fleming.

Julie A, Fleming, 1.D. A.C.C. coaches lawyers in creating
successful, satisfying, and sustainable practices. She is
the author of The Reluctant Rainmaker: A Guide for
Lawyers Who Hate Selling and frequently speaks for faw
firms, bar associations, and law schools. Her website js
www.LifeAtTheBar.com.

This article first appeared in the December 2008 issue of Trial,
published by the American Association for Justice (formerly the
Association of Trial Lawyers of America®).
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Oral Advocacy: The Good, The Bad and the Ugly

Program Number: P11808

Presented By: The Hon. Willlam A. Ingram AIC, San Jose, CA
Presented On: 11/17/2009
Avallable Materials: Script, Articles, Handouts, DVD

Summary:

The focus of this program was the Improvement of oral advocacy in the
trial and appellate courts. The puplilage team created eight short skits
based on real life oral advocacy challenges. Some of the challenges the
team addressed were stage fright during a court appearance, violation
of an In Limine order during closing argument, and critiquing the trial
court during oral argument in an appeliate court.

Roles:
Moderator Master
Attorney (4) Any Level
CEC Barrister
Cllent (4) . . . Batrlster (2), Pupil (2)
Appellate Court Justice (2) Master
i S e i,
f437
| STEVE RUSHING !
Il be on vacation for the next 40 billable hours.
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PROGRAM SPOTLIGHT

Submit your local
Inn Programs!

Submitting your programs to the
Program Library helps us deliver
convenient, meaningful and
up-to-date program information
to inns and other Inn members.
With the first program meeting of
the Inn year fast approaching, now
is the perfect time to start collect-
ing materlals for submission.

Eiectronic submissions are
encouraged; please include all
materlals necessary for other Inns
to restage the program. These
materials might include a script,
supporting documents, research
materiais, or any handouts,

When submitting a program
please include a Program Report
Form that can be downloaded
from the Program Library page
in the Inn Support section of our
Web site www.innsofcourt.org.
Every program that the national
office receives is Included in

the current Program Library
Catalog, considered for our
annual Program Awards, and
helps your Inn along the track to
Achieving Excellence,

If you have any questions
please contact Andrew Young
at 703-684-3590 x106 or
ayoung@innsofcourt.org.

The natlonal program library is an
Important service offered to the Inn
membership by the Foundation, This
Program Spotlight highlights the best

of the program library as an offering to
spark your own program creativity. if you
wouid like to order any of the featured

programs, please visit our Web site at

www.innsofcourt.org or e-mail Andrew
Young ar ayoung@innsofcourt.org.
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