
Vulnerable Borrowers in Bankruptcy:
Older Consumer Debtors Faced with Selected Issues

Student Loans and Vulnerable Borrowers: 
1.  Overview of Student Loan Repayment 

a.  The Growing Problem of Student Loan Debt 
ABA Journal: 12 More Law Schools Sued Over Reporting of Law Grad
Employment and Salary Stats
ABA Journal: The Law School Bubble

b.  Total Disability Discharge 
Dept. of Education Discharge Application

c.  Death Discharge / Cancellation 
d.  Bankruptcy Discharge 

11 U.S.C. § 523
Brunner v. New York State Higher Educ. Serv. Corp., 831 F.2d 395 (2d Cir.
1987)
In the Matter of Gerhardt, 348 F.3d 89 (5th Cir. 2003)
In re Murphy, 282 F.3d 686 (5th Cri. 2002)
In re Smith, 442 B.R. 550, 264 Ed. Law Rep 794 (Bankr. S.D. Tex., 2010)
In re Henslee, Case No. 06-35570-H5-7 (Bankr. S.D. Tex. 2010)

2.  FDCPA violations in the collection of student loans against the elderly - Are they more  
     susceptible? 

The Fair Debt Collection Practices Act,  As amended by Pub. L. 109-351, §§ 801-02, 120
Stat. 1966 (2006)

3.  Applicability of new laws 
Income -Based Repayment Plan Question and Answers
H.R. 2028 (introduced by Representative S. Cohen) and S. 1102 (introduced by Senator
R. Durbin)

4.  NACBA initiative  
NACBA Student Loan Debt Crisis Survey - February 7, 2012

5.  Means Test and Student Loans
In re Haman, 366 B.R. 307 (Bankr. Del. 2007)
In re Champagne, 389 B.R. 191 (Bankr. Kan. 2008)
In re Sanders, Case No. 10-11939-WRS (Bankr. M.D. Ala. 2011)

Non-Filing Dependents and Their Effect on the Means Test: Discussion of how non-filing
dependents affect a consumer debtor’s case, who qualifies as a dependent, and what expenses
and income of dependents are included in the means test.  Handout included.

Case Law:
In re Dunbar, 99 B.R. 320, 324-25 (Bankr. M.D. La. 1989).  
In re Justice, 404 B.R. 506 (Bankr. W.D. Ark. 2009)

Secondary Sources:
“Dismissal for ‘abuse’ of Chapter 7 and the means test,” 1 Bankruptcy Practice
Handbook § 5:2 (2d ed.).



The Debtor’s Capacity: The law governing powers of attorney, and the use of powers of attorney
in bankruptcy cases.   

Case Law:
U.S. v. Spurlin, 664 F.3d 954 (5th Cir. 2011).
Comerica Bank-Texas v. Texas Commerce Bank, N.A., 2 S.W.3d 723 (Tex. App.--
Texarkana 1999, n.w.h.).

Statutes:
Tex. Prob. Code §§ 481-506; 768-782.
Tex. Estates Code §§ 751.001-752.115.
Tex Fin. Code §§ 342.504, 345.354, 345.355, 347.053, 348.410, 348.411, 353.407,
353.408.
Tex. Bus. Org. Code § 153.553(b).
Tex. Bus. & Comm. Code §§ 21.001, 21.102.

Medical Issues: Handout included.
1. Dischargeability of Medical Bills (Generally)  
2. ObamaCare (“The Patient Protection and Affordable Care Act”)

Articles:
“Study Links Medical Cost and Personal Bankruptcy,” Business Week
“Medical Bankruptcy: Myth Versus Fact,” David Dranove and Michael L. Millenson
“The Impact of Health Care Reform on Personal Bankruptcy,” Sarah Miller

3. Texas Health Care Reform
Articles:
“Healthcare reform looms large in Texas,” www.reuters.com
“Texas Health Care Reform Goals,” Health and Human Services Commission
“Senate Bill 10 Sets Stage for Health Care Reform,”  Health and Human Services
Commission
“Biggest recipient of 'Obamacare'? Texas,” www.lasvegassun.com

4. Dischargeability of Heal Loans
Case Law:
United States v. Wood, 925 F.2d 158 (7th Cir. 1991).
In re Johons, 787 F.2d 1179, 1181 (7th Cir. 1986).
Statute:
42 U.S.C. § 294f(g)



Reverse Mortgages: Discussions with a Mortgage Broker on the decision to enter into a reverse
mortgage; as well as issues with common scams and pitfalls.  We will provide informative
materials for advising your clients on reverse mortgages, as well as case law regarding how
reverse mortgages are treated in bankruptcy. 

Articles:
“Reverse Mortgage Loans: Borrowing Against Your Home”, AARP
“Senior Alert: Reverse Mortgage Offers”, Attorney General of Texas
“Reverse Mortgages: Get the Facts Before Cashing in on Your Home’s Equity”, Federal
Trade Commission
“Moving Forward With a Reverse Mortgage?”, Office of Consumer Credit
Commissioner

Case Law:
In re Brown; 428 B.R. 672; 2010 Bankr. LEXIS 2094
In re Boudreaux; 2010 Bankr. LEXIS 777
In re Evans; 2011 Bankr. LEXIS 1425
In re Early; 2008 Bankr. LEXIS 1605
In re Jacono; 360 B.R. 84; 2006 Bankr. LEXIS 3743
In re Thorne, 2008 Bankr. LEXIS 4379



































































































































Law Schools

12 More Law Schools Sued Over Reporting of Law Grad Employment and
Salary Stats

Posted Feb 1, 2012 4:39 PM CST
By Martha Neil

Updated: In a gathering storm that apparently may not yet have reached its full strength, lawsuits have been or will
be filed today against another 12 law schools over the way they report employment data for their graduates,
according to counsel for the plaintiffs.

They say in a press release (PDF) that new litigation is being brought against law schools in California, Delaware,
Florida, Illinois and New York, concerning allegations that a number engaged in subterfuges such as hiring their
own graduates for temporary jobs and counting law grads working in nonlegal jobs as employed. Links to some of
the complaints can be found at plaintiffs lawyer David Anziska's website.

Plaintiffs contend that they were misled by the statistics into taking on a heavy debt burden in pursuit of employment
as attorneys that was much harder to find than the job stats provided by the law schools suggested. They also
allege that salary figures may have been compiled from a small sample of law grads with fatter-than-average
paychecks.

“We believe that some in the legal academy have done a disservice to the profession and the nation by saddling
tens of thousands of young lawyers with massive debt for a degree worth far less than advertised,” Anziska said in a
statement provided today to New York magazine.

“It is time for the schools to take responsibility, provide compensation and commit to transparency," he continues.
"These lawsuits are only the beginning.”

A total of 14 law schools have been sued so far, according to plaintiffs' counsel, including New York Law School and
Thomas M. Cooley Law School. Cooley has previously launched a pre-emptive strike, contending in a lawsuit filed
against a law firm (which apparently is not involved in the current set of filings) that it has been defamed by false
accusations concerning information the law school provided about its graduates' success.

Bloomberg reports that Albany Law School and the Maurice A. Deane School of Law at Hofstra University say they
stand by the employment data they provided in compliance with standards set by the ABA and the National
Association for Law Placement.

“We have documentation that supports the accuracy of our data,” said Connie Mayer, the interim president and
dean at Albany Law School, said in an email to Bloomberg. “Students are well aware of the realities of todayʼs
economy, and we believe the information we provide during the admission process does not mislead our
applicants.”

Officials at both schools declined to comment specifically on the litigation.

Leslie Steinberg, associate dean for public affairs at defendant Southwestern Law School told National Law Journal
that the school stands by the employment data it has posted on its website and submitted to both the American Bar
Association and U.S. News & World Report.

In an email to students Tuesday, Feb. 7, Chicago-Kent College of Law Dean Howard Krent said: "We believe the
lawsuit against Chicago-Kent to be without merit and are confident that the courts will agree."

The other targeted schools are Brooklyn Law School, California Western School of Law, DePaul University College
of Law, Florida Coastal School of Law, Golden Gate University School of Law, The John Marshall Law School,
University of San Francisco School of Law and Widener University School of Law.

12 More Law Schools Sued Over Reporting of Law Grad Emp... http://www.abajournal.com/news/article/12_more_law_schools...
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Additional and related coverage:

ABAJournal.com: "Law Firms Announce Plans to Sue 15 More Law Schools over Job Stats"

ABAJournal.com: "ABA Committee Approves New Law School Disclosure Requirements"

ABA Journal.com: "Only 26% of Law Schools Report Percentage of Grads with Legal Jobs, Study Finds"

ABAJournal.com: "NY Times Reporter Sounds off on Legal Education, Accreditation and the ʻCrazyʼ Race for
Rankings"

Updated Feb. 7 to include Chicago-Kent dean's message to students.

Copyright 2012 American Bar Association. All rights reserved.

12 More Law Schools Sued Over Reporting of Law Grad Emp... http://www.abajournal.com/news/article/12_more_law_schools...

2 of 2 3/4/12 8:41 PM



Legal Education

How Long Can the Law School Bubble Last?

Posted Dec 27, 2011 10:41 AM CST
By William D. Henderson and Rachel M. Zahorsky

©CJ Burton/Corbis

For Andrea, a past decision to ensure her future in law has left her in a stressed and distressful present. Concerned
over how it might affect her job prospects, she would not allow use of her real name. And there is reason for
concern: Sheʼs been laid off twice since her 2009 law school graduation, including from a position where she earned
$20 an hour at a small firm practicing as a licensed attorney. For the 29-year-old, whoʼs supported herself since
college, the financial repercussions of law school may amount to the worst investment of her life, despite a degree
from a second-tier school and a resumé that boasts a position on law review and coveted summer associate
positions.

“I deferred my loans because of economic hardship the first time,” says Andrea, who borrowed nearly $110,000 to
finance her education. “After that,” she falters, “they might be in forbearance ... accruing interest ... I just donʼt
know.”

Andreaʼs situation is far from unique. In 2010, 85 percent of law graduates from ABA-accredited schools boasted an
average debt load of $98,500, according to data collected from law schools by U.S. News & World Report. At 29
schools, that amount exceeded $120,000. In contrast, only 68 percent of those grads reported employment in
positions that require a JD nine months after commencement. Less than 51 percent found employment in private
law firms.

The influx of so many law school graduates—44,258 in 2010 alone, according to the ABA—into a declining job
market creates serious repercussions that will reverberate for decades to come.

Click here to read the rest of "The Law School Bubble" from the January issue of the ABA Journal.

Copyright 2012 American Bar Association. All rights reserved.
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Federal Family Education Loan Program / Federal Perkins Loan Program /
William D. Ford Federal Direct Loan Program / Teacher Education Assistance for College and Higher Education Grant Program
WARNING: Any person who knowingly makes a false statement or misrepresentation on this form or on any accompanying documents will be subject to penalties that 
may include fines, imprisonment, or both, under the U.S. Criminal Code and 20 U.S.C. 1097.

READ THIS FIRST:  This is an application for a total and permanent disability discharge of your Federal Family Education Loan (FFEL) Program, Federal Perkins Loan (Perkins Loan) Program, 
and/or William D. Ford Federal Direct Loan (Direct Loan) Program loan(s), and/or your Teacher Education Assistance for College and Higher Education (TEACH) Grant Program service  
obligation.  

To qualify for this discharge (except for certain veterans as explained below), a physician must certify in Section 4 of this form that you are unable to engage in any substantial gainful activity 
(see definition in Section 5) by reason of a medically determinable physical or mental impairment that (1) can be expected to result in death; (2) has lasted for a continuous period of not less 
than 60 months; or (3) can be expected to last for a continuous period of not less than 60 months.  This disability standard may differ from disability standards used by other federal agencies 
(for example, the Social Security Administration) or state agencies.  Except as noted below for certain veterans, a disability determination by another federal or state agency does not establish 
your eligibility for this discharge.

If you are a veteran, you will be considered totally and permanently disabled for purposes of this discharge if you provide documentation from the U.S. Department of Veterans Affairs (VA) 
showing that you have been determined to be unemployable due to a service-connected disability.  If you provide this documentation, you are not required to have a physician complete 
Section 4 of this form or provide any additional documentation related to your disabling condition.  You only need to complete Sections 1 and 3.  

SECTION 1: APPLICANT IDENTIFICATION

Page 1 of 4

•   Type or print in dark ink.  Enter your name and Social Security Number at the top of page 2 (if not preprinted).

•   Have a doctor of medicine or osteopathy complete and sign Section 4, unless you are a qualifying veteran (see the next bullet).  

•   If you are a veteran who has received a determination from the VA that you are unemployable due to a service-connected disability, attach documentation of this determination.  You are 
not required to have a physician complete Section 4.  If you do not have documentation showing that you are unemployable due to a service-connected disability and cannot obtain this 
documentation, you must have a physician complete Section 4.

•   Sign and date the application in Section 3.  A representative may sign on your behalf if you are unable to do so because of your disability.

•   Make sure that Sections 3 and (if applicable) 4 include all requested information.  Incomplete or inaccurate information may cause your application to be delayed or rejected.

•   Send the completed application with any necessary attachments to the address shown below.  If no address is shown, send the application and any attachments to your loan holder or, if you 
are applying for discharge of a TEACH Grant Program service obligation, to the U.S. Department of Education (the Department) at the address shown on correspondence you received related 
to your TEACH Grant.

•   If you are applying for discharge of more than one loan and your loans are held by more than one loan holder, or if you are applying for discharge of both a TEACH Grant service obligation 
and one or more loans, you must submit a separate discharge application (original or copy) with any necessary attachments to each loan holder and, for TEACH Grants, to the Department.  
A “copy” means a photocopy of the original application completed by you (or your representative) and your physician.  Any copy must include an original signature from you or your 
representative.

•   IMPORTANT: You must submit this application to your loan holder(s) and/or the Department within 90 days of the date of your physician’s signature in Section 4.  See Section 3 for 
address and contact information.  (NOTE TO VETERANS: This requirement does not apply if you are a veteran who provides the documentation described above under “READ THIS FIRST.”)

SECTION 3: APPLICANT’S DISCHARGE REQUEST, AUTHORIZATION, UNDERSTANDINGS, AND CERTIFICATIONS

Please enter or correct the following information.

SSN
Name  _____________________________________________________________
Address  ____________________________________________________________
City, State, Zip Code  __________________________________________________
Telephone - Home (          )  _____________________________________________
Telephone - Other  (          )  _____________________________________________
E-mail Address (Optional)  ______________________________________________

OMB No. 1845-0065
Form Approved
Exp. Date 12/31/2011

SECTION 2: INSTRUCTIONS FOR COMPLETING AND SUBMITTING THIS APPLICATION

*** LOAN HOLDER USE ONLY ***
 ORIGINAL RECEIPT DATE:

DISCHARGE APPLICATION:
TOTAL AND PERMANENT DISABILITY

Before signing, carefully read the entire application, including the instructions in Section 2 and other information on the following pages.
I request that the Department discharge my FFEL, Perkins Loan, and/or Direct Loan program loan(s), and/or my TEACH Grant service obligation.

I authorize any physician, hospital, or other institution having records about the disability that is the basis for my request for a discharge to make information from those records available to the 
holder(s) of my loan(s) and/or to the Department.

I understand that (i) I must submit a separate discharge application to each holder of the loan(s) that I want to have discharged.  If I am applying for discharge of both a TEACH Grant service 
obligation and one or more loans, I must submit a separate discharge application to each loan holder and, for TEACH Grants, to the Department.  Unless I am a veteran who provides the 
documentation described above under “READ THIS FIRST,” I must submit a discharge application to each loan holder and/or the Department within 90 days of the date of my physician’s 
signature in Section 4.  (ii) Unless I am a veteran who provides the documentation described above under “READ THIS FIRST,” I may be required to repay a discharged loan or satisfy a 
discharged TEACH Grant service obligation if I fail to meet certain requirements during a post-discharge monitoring period, as explained in Section 6.  (iii) If I am a veteran, the certification by a 
physician on this form (if I am required to obtain such a certification) is only for the purposes of establishing my eligibility to receive a discharge of a FFEL Program loan, a Perkins Loan Program 
loan, a Direct Loan Program loan, and/or a TEACH Grant service obligation, and is not for purposes of determining my eligibility for, or the extent of my eligibility for, VA benefits.

I certify that: (i) I have a total and permanent disability, as defined in Section 5.  (ii) I have read and understand the information on the discharge process, the terms and conditions for discharge, 
and the eligibility requirements to receive future loans or TEACH Grants as explained in Sections 6 and 7.

 Signature of Applicant or Applicant’s Representative                                Date                 Printed Name of Applicant’s Representative (if applicable)

  

 Address of Applicant’s Representative (if applicable)                    Representative’s Relationship to Applicant (if applicable)

 Send the completed discharge application and any attachments to:                   If you need help completing this form, call:

revised 7/2010



Instructions for Physician: 

•   Complete this form only if you are a doctor of medicine or osteopathy legally authorized to practice in a state, as defined in Section 5, and only if the applicant’s condition meets the definition 
of total and permanent disability in Section 5.  

•   Type or print in dark ink.  All fields must be completed.  If a field is not applicable, enter “N/A.”  Your signature date must include month, day, and year (mm-dd-yyyy).

•   Provide all requested information for Items 1, 2, and 3 below, and attach additional pages if necessary.  Complete the physician’s certification at the bottom of this page.  The applicant’s 
loan discharge application cannot be processed if the information requested in this section is missing.

•   If you make any changes to the information you provide in this section, you must initial each change.  

•   Please return the completed form to the applicant or the applicant’s representative.  The holder(s) of the applicant’s loan(s) (as defined in Section 5) or the U.S. Department of Education 
may contact you for additional information or documentation.

1. Ability to Engage in Substantial Gainful Activity.  Does the applicant have a medically determinable physical or mental impairment (as explained in Item 2 below) that (a) prevents the 
applicant from engaging in any substantial gainful activity, in any field of work, and (b) can be expected to result in death, or has lasted for a continuous period of not less than 60 months, or 
can be expected to last for a continuous period of not less than 60 months?    Yes    No   

Substantial gainful activity means a level of work performed for pay or profit that involves doing significant physical or mental activities, or a combination of both. If the applicant is able 
to engage in any substantial gainful activity, in any field of work, you must answer “No.”

IF THE ANSWER TO QUESTION 1 IS NO, DO NOT COMPLETE THIS APPLICATION.

2. Disabling Condition.  Complete the following regarding the applicant’s disabling physical or mental impairment.  Do not use abbreviations or insurance codes.    

(a) Provide the diagnosis: 

 
(b) Describe the severity of the disabling physical or mental impairment, including, if applicable, the phase of the disabling condition:

 
3.  Limitations.  Explain how the disabling condition prevents the applicant from engaging in substantial gainful activity in any field of work by responding to Items (a) through (e) below, as 

relevant to the applicant’s condition.  Attach additional pages if more space is needed.  

In addition to what is required below, you may include any additional information that you believe would be helpful in understanding the applicant’s condition, such as medications used to 
treat the condition, surgical and non-surgical treatments for the condition, etc.

(a) Limitations on sitting, standing, walking, or lifting: 

(b) Limitations on activities of daily living: 

(c) Residual functionality:  

(d) Social/behavioral limitations, if any: 

 
(e) Current Global Assessment Function Score (for psychiatric conditions): 

Physician’s Certification

•   I certify that, in my best professional judgment, the applicant identified above is unable to engage in any substantial gainful activity in any field of work by reason of a medically 
determinable physical or mental impairment that (1) can be expected to result in death, (2) has lasted for a continuous period of not less than 60 months, or (3) can be expected to last 
for a continuous period of not less than 60 months.   

•   I understand that an applicant who is currently able to engage in any substantial gainful activity in any field of work does not have a total and permanent disability as defined on 
this form.

I am a doctor of (check one)    medicine     osteopathy/osteopathic medicine.  I am legally authorized to practice in the state of ________________________, and my professional license

number is _______________________________________________ (subject to verification through state records).

    
 Physician’s Signature (a signature stamp is not acceptable)                     Date  (mm-dd-yyyy)           Printed Name of Physician (first name, middle initial, last name)

  
 Address                   City, State, Zip Code

 (          )                (          )  

 Telephone                Fax               E-mail Address (Optional)

SECTION 4: PHYSICIAN’S CERTIFICATION

Page 2 of 4

  Applicant Name:                                          Applicant SSN: 

READ THIS FIRST:  The applicant identified above is applying for a discharge of a federal student loan and/or a teaching service obligation for a federal grant on the basis that he or she 
has a total and permanent disability, as defined in Section 5 of this form.  To qualify for a discharge, the applicant must be unable to engage in any substantial gainful activity (as defined 
in Section 5) by reason of a medically determinable physical or mental impairment that (1) can be expected to result in death; (2) has lasted for a continuous period of not less than 60 
months; or (3) can be expected to last for a continuous period of not less than 60 months. This disability standard may be different from standards used under other programs in connection 
with occupational disability, or eligibility for social service or veterans benefits.  A determination that the applicant is disabled by another federal agency (for example, the Social Security 
Administration) or a state agency does not establish the applicant’s eligibility for this loan discharge. 

revised 7/2010



SECTION 5: DEFINITIONS

Page 3 of 4

 If you have a total and permanent disability, this means that:

(1) You are unable to engage in any substantial gainful activity by reason of a medically determinable physical or mental impairment that can be expected to result in death, that has lasted for a 
continuous period of not less than 60 months, or that can be expected to last for a continuous period of not less than 60 months, OR 

(2) You are a veteran who has been determined by the VA to be unemployable due to a service-connected disability.  

NOTE:  This disability standard may differ from disability standards used by other federal agencies (for example, the Social Security Administration) or state agencies.  Except in the case of 
certain veterans, a disability determination by another federal or state agency does not establish your eligibility for a discharge of your loan(s) and/or TEACH Grant service obligation 
due to a total and permanent disability.   

 Substantial gainful activity means a level of work performed for pay or profit that involves doing significant physical or mental activities, or a combination of both.

 A discharge of a loan due to a total and permanent disability cancels your obligation (and, if applicable, an endorser’s obligation) to repay the remaining balance on your FFEL, Perkins Loan, 
and/or Direct Loan program loans.  A discharge of a TEACH Grant service obligation cancels your obligation to complete the teaching service that you agreed to perform as a condition for 
receiving a TEACH Grant.  

 The post-discharge monitoring period begins on the date the Department grants a discharge of your loan or TEACH Grant service obligation and lasts for three years.  If you fail to meet 
certain conditions at any time during or at the end of the post-discharge monitoring period, the Department will reinstate your obligation to repay your discharged loan or complete your 
TEACH Grant service obligation.  See Section 6 for more information.  

 The Federal Family Education Loan (FFEL) Program includes Federal Stafford Loans (both subsidized and unsubsidized), Federal Supplemental Loans for Students (SLS), Federal PLUS 
Loans, and Federal Consolidation Loans.

 The Federal Perkins Loan (Perkins Loan) Program includes Federal Perkins Loans, National Direct Student Loans (NDSL), and National Defense Student Loans (Defense Loans).

 The William D. Ford Federal Direct Loan (Direct Loan) Program includes Federal Direct Stafford/Ford Loans (Direct Subsidized Loans), Federal Direct Unsubsidized Stafford/Ford Loans 
(Direct Unsubsidized Loans), Federal Direct PLUS Loans (Direct PLUS Loans), and Federal Direct Consolidation Loans (Direct Consolidation Loans).

 The Teacher Education Assistance for College and Higher Education (TEACH) Grant Program provides grants to students who agree to teach full time for at least four years in high-need 
fields in low-income elementary or secondary schools as a condition for receiving the grant funds.  If a TEACH Grant recipient does not complete the required teaching service within eight 
years after completing the program of study for which the TEACH Grant was received, the TEACH Grant funds are converted to a Direct Unsubsidized Loan that the grant recipient must repay 
in full, with interest, to the Department.

 The holder of your FFEL Program loan(s) may be a lender, a guaranty agency, or the Department.  The holder of your Perkins Loan Program loan(s) may be a school you attended or the 
Department.  The holder of your Direct Loan Program loan(s) is the Department.  If you received a TEACH Grant, the Department holds your TEACH Grant Agreement to Serve.  

 The term “state” as used on this application includes the 50 United States, the District of Columbia, American Samoa, the Commonwealth of Puerto Rico, Guam, the U.S. Virgin Islands, the 
Commonwealth of the Northern Mariana Islands, the Republic of the Marshall Islands, the Federated States of Micronesia, and the Republic of Palau.

SECTION 6: DISCHARGE PROCESS / ELIGIBILITY REQUIREMENTS / TERMS AND CONDITIONS FOR DISCHARGE (continues on next page)
NOTE: If you are applying for discharge of loans that are held by the Department, or are applying for discharge of a TEACH Grant service obligation, the discharge process begins with the review 
by the Department described below.

For veterans who have been determined by the VA to be unemployable due to a service-connected disability:

1.  Review of discharge application by your loan holder. Your loan holder will review your completed discharge application and the required documentation you provide from the VA.  If the 
documentation indicates that you are totally and permanently disabled in accordance with paragraph (2) of the definition of “total and permanent disability” in Section 5, your loan holder will 
refer your application and the accompanying documentation to the Department for further review.  If the documentation from the VA does not indicate that you are totally and permanently 
disabled, you will be notified that you must resume payment of your loan(s).  If the documentation from the VA does not indicate that you are totally and permanently disabled in accordance 
with paragraph (2) of the definition of “total and permanent disability,” but it indicates that you may be totally and permanently disabled in accordance with paragraph (1) of the definition, 
you will be notified that you may reapply for discharge under the process for other applicants, as described below.  For FFEL Program loans held by a lender, both the lender and the guaranty 
agency will review your application and accompanying documentation before sending the application and documentation to the Department.  

2.  Review of discharge application by the Department.  The Department will review the documentation from the VA to determine if you are totally and permanently disabled in accordance with 
paragraph (2) of the definition of “total and permanent disability” in Section 5.  

3.  Discharge.  If the Department determines that you are totally and permanently disabled, you will be notified that your loan(s) and/or TEACH Grant service obligation has been discharged.  The 
discharge will be reported to national consumer reporting agencies, and any loan payments received on or after the effective date of the determination by the VA that you are unemployable due 
to a service-connected disability will be refunded to the person who made the payments. If the Department determines that you are not totally and permanently disabled, you will be notified 
that you must resume repayment of your loan(s), or if you applied for discharge of a TEACH Grant service obligation, that you must comply with all terms and conditions of your TEACH Grant 
Agreement to Serve.

For all other applicants:

1.  Review of discharge application by your loan holder. Your loan holder will review your completed discharge application and any accompanying documentation to determine whether you 
appear to be totally and permanently disabled in accordance with paragraph (1) of the definition of “total and permanent disability” in Section 5.  If applicable, your loan holder may also 
contact your physician for additional information.  For FFEL Program loans held by a lender, this determination will be made by both the lender and the guaranty agency.  If the loan holder 
determines that you do not appear to be totally and permanently disabled, you will be notified of that decision.  You must then resume payment of your loan(s).  If your loan holder determines 
that you appear to be totally and permanently disabled, your loan(s) will be assigned to the Department.  The Department will be your new loan holder.  

2.  Review of discharge application by the Department.  The Department will review the physician’s certification in Section 4 and any accompanying documentation to determine if you are totally 
and permanently disabled in accordance with paragraph (1) of the definition of “total and permanent disability” in Section 5.  The Department may also contact your physician for additional 
information, or may arrange for an additional review of your condition by an independent physician at the Department’s expense.  Based on the results of this review, the Department will 
determine your eligibility for discharge. 

3.  Discharge.  If the Department determines that you are totally and permanently disabled, you will be notified that a discharge has been granted, and that you will be subject to a post-discharge 
monitoring period for three years beginning on the discharge date. The notification of discharge will explain the terms and conditions under which the Department will reinstate your obligation 
to repay your discharged loan or complete your discharged TEACH Grant service obligation, as described in Item 4, below. The discharge will be reported to national consumer reporting 
agencies, and any loan payments that were received after the date the physician certified your discharge application will be returned to the person who made the payments.  

 If the Department determines that you are not totally and permanently disabled, you will be notified of that determination.  You must then resume repayment of your loan(s), or if you applied 
for discharge of a TEACH Grant service obligation, you must comply with all terms and conditions of your TEACH Grant Agreement to Serve.

4.  Post-discharge monitoring period.  If you are granted a discharge, the Department will monitor your status during the 3-year post-discharge monitoring period that begins on the date the 
discharge is granted.  The Department will reinstate your obligation to repay your discharged loan(s) and/or your obligation to complete your discharged TEACH Grant service obligation if, at 
any time during the post-discharge monitoring period, you: 

•    Receive annual earnings from employment that exceed the poverty line amount (see Note below) for a family of two in your state, regardless of your actual family size;

•    Receive a new loan under the FFEL, Perkins Loan, or Direct Loan Program or a new TEACH Grant; or

•    Fail to ensure that a loan or TEACH Grant disbursement was returned to the loan holder or (for a TEACH Grant) to the Department within 120 days of the disbursement date, in the case of a 
FFEL, Perkins, or Direct Loan program loan or a TEACH grant that was made before the discharge date, but was disbursed during the 3-year post-discharge monitoring period. 

During the 3-year post-discharge monitoring period, you (or your representative) must:

•   Promptly notify the Department if your annual earnings from employment exceed the poverty line amount for a family of two in your state (see Note below), regardless of your actual  
family size;
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•   Promptly notify the Department of any changes in your address or telephone number; and

•   If requested, provide the Department with documentation of your annual earnings from employment.  

Note:  The poverty line amounts are updated annually and may be obtained at http://aspe.hhs.gov/poverty. The Department will notify you of the current poverty line amounts during each year 
of the post-discharge monitoring period.

5. Reinstatement of obligation to repay discharged loans or complete discharged TEACH Grant service obligation.  If you do not meet the requirements described above in Item 4 at any time 
during or at the end of the post-discharge monitoring period, the Department will reinstate your obligation to repay your discharged loan(s) and/or to complete your discharged TEACH Grant 
service obligation. If you received a discharge of your loan(s), this means that you will be responsible for repaying your loan(s) in accordance with the terms of your promissory note(s).  
However, you will not be required to pay interest on your loan(s) for the period from the date of the discharge until the date your repayment obligation was reinstated.  The Department will 
continue to be your loan holder.  If you received a discharge of your TEACH Grant service obligation, you will again be subject to the requirements of your TEACH Grant Agreement to Serve.  
If you do not meet the terms of that agreement and the TEACH Grant funds you received are converted to a Direct Unsubsidized Loan, you must repay that loan in full, and interest will be 
charged from the date(s) that the TEACH Grant funds were disbursed.  

 If your obligation to repay a loan or complete a TEACH Grant service obligation is reinstated, the Department will notify you of the reinstatement.  This notification will include:

•   The reason or reasons for the reinstatement;

•   For loans, an explanation that the first payment due date following the reinstatement will be no earlier than 60 days following the notification of reinstatement; and

•   Information on how you may contact the Department if you have questions about the reinstatement, or if you believe that your obligation to repay a loan or complete a TEACH Grant service 
obligation was reinstated based on incorrect information.

SECTION 6: DISCHARGE PROCESS / ELIGIBILITY REQUIREMENTS / TERMS AND CONDITIONS FOR DISCHARGE (continued from previous page)

SECTION 7: ELIGIBILITY REQUIREMENTS TO RECEIVE FUTURE LOANS OR TEACH GRANTS
For veterans who receive a total and permanent disability discharge based on a determination by the VA that they are unemployable due to a service-connected disability:

If you are granted a discharge based on a determination that you are totally and permanently disabled in accordance with paragraph (2) of the definition of “total and permanent disability” in 
Section 5, you are not eligible to receive future loans under the FFEL, Perkins Loan, or Direct Loan programs or TEACH Grants unless: 

•   You obtain a certification from a physician that you are able to engage in substantial gainful activity; and

•   You sign a statement acknowledging that the new loan or TEACH Grant service obligation cannot be discharged in the future on the basis of any injury or illness present at the time the new loan 
or TEACH Grant is made, unless your condition substantially deteriorates so that you are again totally and permanently disabled.

For all other individuals who receive a total and permanent disability discharge:

If you are granted a discharge based on a determination that you are totally and permanently disabled in accordance with paragraph (1) of the definition of “total and permanent disability” in 
Section 5, you are not eligible to receive future loans under the FFEL, Perkins Loan, or Direct Loan programs or TEACH Grants unless: 

•   You obtain a certification from a physician that you are able to engage in substantial gainful activity;

•   You sign a statement acknowledging that the new loan or TEACH Grant service obligation cannot be discharged in the future on the basis of any injury or illness present at the time the new loan 
or TEACH Grant is made, unless your condition substantially deteriorates so that you are again totally and permanently disabled; and

•   If you request a FFEL, Perkins Loan, or Direct Loan program loan or a new TEACH Grant within three years of the date that a previous loan or TEACH Grant was discharged, you resume pay-
ment on the previously discharged loan or acknowledge that you are once again subject to the terms of the TEACH Grant Agreement to Serve before receiving the new loan.

SECTION 8: IMPORTANT NOTICES
Privacy Act Notice.  The Privacy Act of 1974 (5 U.S.C. 552a) requires that the following notice be provided to you:

The authorities for collecting the requested information from and about you are §421 et seq., §451 et seq.,§461 et seq., and §420L et seq. of the Higher Education Act of 1965, as amended 
(the HEA) (20 U.S.C. 1071 et seq., 20 U.S.C. 1087a et seq., 20 U.S.C. 1087aa et seq., and 20 U.S.C. 1070g et seq.) and the authorities for collecting and using your Social Security Number 
(SSN) are §§428B(f) and 484(a)(4) of the HEA (20 U.S.C. 1078-2(f) and 1091(a)(4)) and §31001(i)(1) of the Debt Collection Improvement Act of 1996 (31 U.S.C. 7701(c)).  Participating in the 
Federal Family Education Loan (FFEL) Program, the William D. Ford Federal Direct Loan (Direct Loan) Program, the Federal Perkins Loan (Perkins Loan) Program, and/or the Teacher Education 
Assistance for College and Higher Education (TEACH) Grant Program and giving us your SSN are voluntary, but you must provide the requested information, including your SSN, to participate.

The principal purposes for collecting the information on this form, including your SSN, are to verify your identity, to determine your eligibility to receive a FFEL, Direct Loan, and/or Perkins Loan 
program loan or a TEACH Grant, to receive a benefit on a loan (such as a deferment, forbearance, discharge, or forgiveness) or a discharge of a TEACH Grant service obligation, to permit the 
servicing of your loan(s) or TEACH Grant(s), and, if it becomes necessary, to locate you and to collect and report on your loan(s) if your loan(s) become delinquent or in default.  We also use your 
SSN as an account identifier and to permit you to access your account information electronically.

The information in your file may be disclosed, on a case-by-case basis or under a computer matching program, to third parties as authorized under routine uses in the appropriate systems of 
records notices.  

For a loan or for a TEACH Grant that has not been converted to a Direct Unsubsidized Loan, the routine uses of the information that we collect about you include, but are not limited to, its 
disclosure to federal, state, or local agencies, to institutions of higher education, and to third party servicers to determine your eligibility to receive a loan or a TEACH Grant, to investigate possible 
fraud, and to verify compliance with federal student financial aid program regulations.

In the event of litigation, we may send records to the Department of Justice, a court, adjudicative body, counsel, party, or witness if the disclosure is relevant and necessary to the litigation.   
If this information, either alone or with other information, indicates a potential violation of law, we may send it to the appropriate authority for action.  We may send information to members of 
Congress if you ask them to help you with federal student aid questions.  In circumstances involving employment complaints, grievances, or disciplinary actions, we may disclose relevant records 
to adjudicate or investigate the issues.  If provided for by a collective bargaining agreement, we may disclose records to a labor organization recognized under 5 U.S.C. Chapter 71.  Disclosures 
may be made to our contractors for the purpose of performing any programmatic function that requires disclosure of records.  Before making any such disclosure, we will require the contractor 
to maintain Privacy Act safeguards.  Disclosures may also be made to qualified researchers under Privacy Act safeguards.

For a loan, including a TEACH Grant that has been converted to a Direct Unsubsidized Loan, the routine uses of this information also include, but are not limited to, its disclosure to federal, state, 
or local agencies, to private parties such as relatives, present and former employers, business and personal associates, to creditors, to financial and educational institutions, and to guaranty 
agencies to verify your identity, to determine your program eligibility and benefits, to permit making, servicing, assigning, collecting, adjusting, or discharging your loan(s), to enforce the terms 
of the loan(s), to investigate possible fraud and to verify compliance with federal student financial aid program regulations, to locate you if you become delinquent in your loan payments or if 
you default, or to verify whether your debt qualifies for discharge or cancellation.  To provide default rate calculations, disclosures may be made to guaranty agencies, to financial and educational 
institutions, or to federal, state or local agencies.  To provide financial aid history information, disclosures may be made to educational institutions.  To assist program administrators with 
tracking refunds and cancellations, disclosures may be made to guaranty agencies, to financial and educational institutions, or to federal or state agencies.  To provide a standardized method for 
educational institutions to efficiently submit student enrollment status, disclosures may be made to guaranty agencies or to financial and educational institutions.  To counsel you in repayment 
efforts, disclosures may be made to guaranty agencies, to financial and educational institutions, or to federal, state, or local agencies.  

Paperwork Reduction Notice.  According to the Paperwork Reduction Act of 1995, no persons are required to respond to a collection of information unless it displays a currently valid OMB 
control number.  The valid OMB control number for this information collection is 1845-0065.  The time required to complete this information collection is estimated to average 0.5 hours (30 
minutes) per response, including the time to review instructions, search existing data resources, gather and maintain the data needed, and complete and review the information collection.  

If you have comments concerning the accuracy of the time estimate(s) or suggestions for improving this form, please write to:  U.S. Department of Education, Washington, DC  20202-4537.  
Do not send the completed loan discharge application to this address.  
If you have comments or concerns regarding the status of your individual submission of this form, contact your loan holder (see Section 3).
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        Marie Brunner, pro se. 

        Frederick J. Schreyer, Albany, N.Y., for 

appellee. 

        Before LUMBARD, OAKES and 

KEARSE, Circuit Judges. 

        PER CURIAM: 

        Marie Brunner, pro se, appeals from a 

decision of the United States District Court for 

the Southern District of New York, Charles S. 

Haight, Judge, which held that it was error for 

the bankruptcy court to discharge her student 

loans based on "undue hardship," 46 B.R. 752 

(Bankr.D.C.N.Y.1985). We affirm. 

        While this court is obliged to accept the 

bankruptcy court's undisturbed findings of fact 

unless they are clearly erroneous, it is not 

required to accept its conclusions as to the legal 

effect of those findings. Montco, Inc. v. Glatzer 

(In re Emergency Beacon Corp.), 665 F.2d 36, 

40 (2d Cir.1981) (citing Queens Blvd. Wine & 

Liquor Corp. v. Blum, 503 F.2d 202 (2d 

Cir.1974); R.Bankr.P. 810 (current version, see 

R.Bankr.P. 8013); Bank of Pa. v. Adlman, 541 

F.2d 999, 1005 (2d Cir.1976)). Whether not 

discharging Brunner's student loans would 

impose on her "undue hardship" under 11 U.S.C. 

Sec. 523(a)(8)(B) requires a conclusion 

regarding the legal effect of the bankruptcy 

court's findings as to her circumstances. 

Therefore, the bankruptcy court's conclusion of 

"undue hardship" properly was reviewed by the 

district court. 

        As noted by the district court, there is very 

little appellate authority on the definition of 

"undue hardship" in the context of 11 U.S.C. 

Sec. 523(a)(8)(B). Based on legislative history 

and the decisions of other district and 

bankruptcy courts, the district court adopted a 

standard for "undue hardship" requiring a three-

part showing: (1) that the debtor cannot 

maintain, based on current income and expenses, 

a "minimal" standard of living for herself and 

her dependents if forced to repay the loans; (2) 

that additional circumstances exist indicating 

that this state of affairs is likely to persist for a 

significant portion of the repayment period of 

the student loans; and (3) that the debtor has 

made good faith efforts to repay the loans. For 

the reasons set forth in the district court's order, 

we adopt this analysis. The first part of this test 

has been applied frequently as the minimum 

necessary to establish "undue hardship." See, 

e.g., Bryant v. Pennsylvania Higher Educ. 

Assistance Agency (In re Bryant), 72 B.R. 913, 

915 (Bankr.E.D.Pa.1987); North Dakota State 

Bd. of Higher Educ. v. Frech (In re Frech), 62 

B.R. 235 (Bankr.D.Minn.1986); Marion v. 

Pennsylvania Higher Educ. Assistance Agency 

(In re Marion), 61 B.R. 815 

(Bankr.W.D.Pa.1986). Requiring such a 

showing comports with common sense as well. 

        The further showing required by part two of 

the test is also reasonable in light of the clear 
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congressional intent exhibited in section 

523(a)(8) to make the discharge of student loans 

more difficult than that of other nonexcepted 

debt. Predicting future income is, as the district 

court noted, problematic. Requiring evidence not 

only of current inability to pay but also of 

additional, exceptional circumstances, strongly 

suggestive of continuing inability to repay over 

an extended period of time, more reliably 

guarantees that the hardship presented is 

"undue." 

        Under the test proposed by the district 

court, Brunner has not established her eligibility 

for a discharge of her student loans based on 

"undue hardship." The record demonstrates no 

"additional circumstances" indicating a 

likelihood that her current inability to find any 

work will extend for a significant portion of the 

loan repayment period. She is not disabled, nor 

elderly, and she has--so far as the record 

discloses--no dependents. No evidence  
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was presented indicating a total foreclosure of 

job prospects in her area of training. In fact, at 

the time of the hearing, only ten months had 

elapsed since Brunner's graduation from her 

Master's program. Finally, as noted by the 

district court, Brunner filed for the discharge 

within a month of the date the first payment of 

her loans came due. Moreover, she did so 

without first requesting a deferment of payment, 

a less drastic remedy available to those unable to 

pay because of prolonged unemployment. Such 

conduct does not evidence a good faith attempt 

to repay her student loans. 

        It is true, however, that considerable time 

has elapsed since the original filing of Chapter 7 

proceedings, and even since the hearing before 

the bankruptcy judge. We note that Judge 

Haight's order was without prejudice to 

Brunner's seeking relief pursuant to R.Bankr.P. 

4007(a), (b). 

        Judgment affirmed. 
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Pennsylvania Higher Education Assistance Agency and Educational Credit Management 

Corporation, Appellees. 

No. 01-10516. 
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        Charles R. Chesnutt, III (argued), Dallas, 
TX, for Appellant. 

        Donald W. Cothern (argued), Gregory 
Duane Smith, Ramey & Flock, Tyler, TX, for 
Educational Credit Management Corp. 

        Beverly Ann Whitley (argued), John 
Kendrick Turner, Bell, Nunnally & Martin, 
Dallas, TX, for Pennsylvania Higher Educ. 
Assistance Agency. 

        Appeal from the United States District 
Court for the Northern District of Texas. 

        Before SMITH and DeMOSS, Circuit 
Judges, and LAKE, District Judge.* 

        JERRY E. SMITH, Circuit Judge: 

        Daniel Murphy borrowed approximately 
$55,000 in federally guaranteed loans to attend 
institutions of higher learning. Shortly after 
receiving an L.L.M. degree, 
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he filed for chapter 7 bankruptcy. The 
bankruptcy court held that 11 U.S.C. § 523(a)(8) 
bars him from discharging any of those loans in 
bankruptcy, because he obtained them to finance 
his education and signed promissory notes 
reflecting that purpose. The district court 
affirmed, and, finding no error, we also affirm. 

I. 

        Murphy matriculated at Michigan State 
University in 1986 and graduated in 1990. He 
then attended Thomas M. Cooley Law School 
for three years and received his J.D. degree. In 

1997, he obtained an L.L.M. from Wayne State 
University. He financed his education through 
approximately $55,000 in student loans issued 
under the Federal Family Education Loan 
Program "(FFELP"), 20 U.S.C. §§ 1071 et seq. 

        Murphy describes a uniform procedure for 
receiving the loans: He appeared at the financial 
aid office, discussed his needs, and signed a 
promissory note. The lender disbursed the loan 
to the school, which withheld tuition and 
expenses and gave Murphy the remainder for 
discretionary spending. Murphy used the money 
to purchase a car, housing, and food and to pay 
fraternity dues and other ordinary living 
expenses. 

        Education Credit Management Corporation 
("ECMC") is a non-profit Minnesota corporation 
that provides financial assistance to students 
enrolled in higher education programs. ECMC 
holds nine promissory notes executed by 
Murphy.1 As of March 15, 2000, Murphy owed 
ECMC $64,178.54. 

        Pennsylvania Higher Education Assistance 
Agency ("PHEAA") is a government agency 
organized under the laws of Pennsylvania, that 
provides financial assistance to students enrolled 
in higher education programs. PHEAA holds a 
promissory note dated July 5, 1996 for federal 
Stafford loans totaling $18,500. The parties 
stipulated that Murphy spent $7,000 on tuition 
and related expenses and $11,500 on other living 
expenses; as of March 10, 2000, he owed 
PHEAA $22,472.40. 

        Murphy filed and obtained a consumer 
chapter 7 discharge, then filed an adversary 
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proceeding against PHEAA and ECMC, alleging 
that the portion of the student loans spent on 
living expenses was dischargeable. The 
bankruptcy court granted summary judgment in 
favor of PHEAA and ECMC. 

II. 

        The Bankruptcy Code prevents former 
students from discharging educational loans in 
bankruptcy. 11 U.S.C. § 523(a)(8). Courts have 
divided over whether students who use a portion 
of their student loans for room, board, and living 
expenses can discharge that portion of the debt 
in bankruptcy. Some courts have held that when 
the lender makes the loan available for 
educational purposes, no part of the loan can be 
discharged in bankruptcy, regardless of the 
actual use.2 Other 
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courts have held that when the student spends 
the money on noneducational items and services, 
that portion can be discharged.3 We conclude 
that the text of the Bankruptcy Code, the Federal 
Family Education Loan Program ("FFELP"), 
and Murphy's promissory notes support 
nondischargeability. In other words, it is the 
purpose, not the use, of the loan that controls. 
Treating FFELP guaranteed loans uniformly, 
regardless of actual use, is true to the text and 
will prevent recent graduates from reneging on 
manageable debts and will preserve the solvency 
of the student loan system. 

A. 

        We review the bankruptcy and district 
court's interpretation of § 523(a)(8) de novo.4 
That section explains that a discharge "does not 
discharge an individual debtor from any debt —
" 

        for an educational benefit overpayment or 
loan made, insured or guaranteed by a 
governmental unit, or made under any program 
funded in whole or in part by a governmental 
unit or nonprofit institution, or for an obligation 
to repay funds received as an education benefit 
scholarship or stipend, unless excepting such 

debt from discharge under this paragraph will 
impose an undue hardship on the debtor and the 
debtor's dependents. 

        11 U.S.C. § 523(a)(8). The section exempts 
"educational ... loan[s] made, insured or 
guaranteed by a governmental unit." The plain 
language suggests two limits — the adjective 
"educational" and the requirement that a 
governmental or nonprofit body make or 
guarantee the loan. 

        At first cut, PHEEA's and ECMC's loans 
satisfy these two limits. PHEEA and ECMC 
made the loans to Murphy pursuant to a federal 
statute that provides for educational loans; the 
government also insured the loans against 
Murphy's default. 

        Murphy insists, however, that we should 
read another limit into § 523(a)(8). He contends 
that students may discharge the portion of their 
educational loans not spent or tuition or books. 
He points to cases holding that "[t]he test for 
determining whether a loan is a student loan is 
whether the proceeds of the loan were used for 
`educational purposes.'" E.g., In re Ealy, 78 B.R. 
at 898 (citations omitted). None of these cases 
considers a loan made pursuant to a federal 
student loan statute, but Murphy would have us 
extend their reasoning. He variously argues that 
the word "educational" or phrase "educational 
benefit" permits students to discharge the 
portion of student loan proceeds spent on living 
or social expenses. 
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        The textual hook for Murphy's argument is 
puzzling; he reads too much into the adjective 
"educational." Section 523(a)(8) does not 
expressly state that only loans "used for tuition" 
are nondischargeable. Nor does it define 
educational loans as excluding living or social 
expenses. Barth v. Wis. Higher Educ. Corp. (In 
re Barth), 86 B.R. 146, 148 (Bankr.W.D.Wis. 
1988) ("The language of section 523(a)(8) does 
not refer to whether the debtor or anyone else 
derived educational benefits."). Loans for room 
and board facilitate an education and meet 
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expenses incidental to attending school full-
time.5 

        In the alternative, Murphy argues that the 
phrase "educational benefit" modifies both 
overpayment and loan. He infers that the 
resulting phrase "educational benefit loan" 
requires not only that the lender intend that the 
funds go towards educational purposes but also 
that the borrower spend the funds on tuition or 
books. For three reasons, Murphy's 
interpretation is strained, at best. 

        First, the word "educational," rather than 
"educational benefit," modifies "loan." When 
Congress amended § 523(a)(8) in 1990, it 
replaced "educational loan" with "educational 
benefit overpayment or loan."6 Courts have 
interpreted the phrase "educational benefit 
overpayment" to include a category of 
governmental programs that pay students for the 
anticipated cost of future tuition.7 After the 1990 
amendments, courts continued to examine loans 
to determine whether they were "educational 
loans";8 no court has suggested that the word 
"benefit" should reduce the scope of covered 
loans. 

        Additionally, § 523(a)(8)'s second use of 
the word "educational benefit" before "stipend" 
creates a serious problem for Murphy's 
interpretation. The section employs a parallel 
structure when describing another type of 
nondischargeable debt as arising from "an 
education benefit scholarship or stipend." 

        "Stipend" is defined in part as "a regular 
allowance paid to defray living expenses; esp. a 
sum paid to a student under the terms of a 
fellowship or scholarship." Webster's Third New 
International Dictionary at 2245 (Merriam-
Webster 3d 
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ed.1986).9 If "educational benefit" modifies both 
"scholarship" and "stipend," then Murphy's 
interpretation of the phrase "educational benefit" 
would eliminate a core meaning of the word 
"stipend." If the second "educational benefit" 

modifies only the word "scholarship" and not the 
word "stipend," then it is difficult to understand 
why the second invocation of "educational 
benefit" should have more limited scope than 
does the first. 

        In other words, why would Congress have 
placed the phrase "educational benefit" before 
two separate series of items in the same 
paragraph and intended for it to modify different 
elements in each series? The inclusion of the 
word stipend proves either that "educational 
benefit" includes living expenses or that it 
describes only the type of overpayment and not 
the type of loan. 

        Finally, even if we were to interpret § 
523(a)(8) to require an "educational benefit 
loan," Murphy does not explain why that phrase 
requires us to look to use rather than purpose. 
All Stafford loans are intended to convey 
educational benefits, and a grant of living 
expenses enables a student to attend school full-
time, which certainly has educational benefits. 
We now turn to the FFELP to examine the 
unique features of loans made pursuant to that 
federal statute. 

B. 

        The FFELP includes living expenses in its 
loans to full-time students for educational 
purposes. First, the FFELP contemplates that 
students can use federal loans to finance a full-
time education. The statute distinguishes 
between students who take heavier course loads 
and those who take lighter loads.10 Permitting 
students to take out loans for living expenses 
enables them to attend school full time. 

        Second, the FFELP calculates the "costs of 
attendance" by including allowances for "room 
and board," 20 U.S.C. § 1087ll(3), 
"miscellaneous personal expenses," 20 U.S.C. § 
1087ll(2), and child care, 20 U.S.C. § 1087ll(8). 
The FFELP's need analysis assumes that loans 
must cover a full-time student's living expenses 
so that he has the time and energy to study and 
attend classes. 
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        Murphy argues that the Bankruptcy Code 
and not the FFELP should define dischargeable 
and nondischargeable loans. First, § 523(a)(8) 
has a direct link to the Higher Educational Act, 
because Congress originally included it in the 
educational act and only later moved it to the 
Bankruptcy Code. In re Shipman, 33 B.R. at 82. 
Second, we should attempt to give horizontal 
coherence to the United States Code and ensure 
that different statutes interact coherently and 
harmoniously.11 If Congress 

Page 873 

defined living expense allowances as serving an 
educational purpose in the student loan statutes, 
we should assume it also interpreted those living 
expense allowances as having an educational 
purpose in the Bankruptcy Code. 

        The evidence in this particular case 
confirms that Murphy borrowed money for 
living expenses as part of his broader effort to 
obtain an education. In the promissory notes, he 
acknowledged that he was borrowing the money 
for educational purposes.12 He later testified that 
he borrowed the funds to support his full-time 
attendance. When a federal student loan statute 
authorizes the loan, the student signs an 
agreement to spend the funds on educational 
expenses, and the government guarantees the 
loan, then the loan should be nondischargeable. 

C. 

        Permitting students to discharge student 
loans in bankruptcy because the student spent 
the money on social uses, alcohol, or even drugs 
would create an absurd result. Students who 
used the loan proceeds to finance an education 
would retain the burden of paying them even 
after a chapter 7 discharge; irresponsible 
students who abused the loans would gain the 
benefits of discharge. Courts have emphasized 
two purposes when analyzing § 523(a)(8): (1) 
preventing undeserving debtors from abusing 
educational loan programs by declaring 
bankruptcy immediately after graduating;13 and 
(2) preserving the financial integrity of the loan 
system.14 Murphy's interpretation would create 

two perverse effects: (1) Dischargeability would 
reward irresponsible student borrowers and 
punish responsible borrowers; and (2) the 
federal government would have to pay out more 
to cover the costs of defaulting students' loans. 
Murphy's interpretation would create the type of 
absurd result that even rigid textualists seek to 
avoid.15 
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        Murphy argues that private lenders 
currently receive the benefit of governmental 
guarantees on these loans, so these lenders have 
an incentive to expand the scope of "educational 
loans." Perhaps. If so, then the government has 
the judicial remedy of suing private lenders 
directly and the legislative remedy of redefining 
the needs analysis of the FFELP. 

        The potential windfalls of private lenders 
do not provide a persuasive reason for us to 
rewrite § 523(a)(8). Doing so would affect the 
private lenders only indirectly, because the 
governmental insurers, rather than private 
lenders, would bear the burden of the loss. This 
remedy also would create perverse incentives for 
student borrowers, squarely at odds with the 
only purposes that Congress has ascribed to the 
FFELP. 

        Because the bankruptcy and district courts' 
interpretation of § 523(a)(8) best comports with 
the text of the Bankruptcy Code and FFELP, the 
judgment is AFFIRMED. 

--------------- 

Notes: 

* District Judge of the Southern District of Texas, 

sitting by designation. 

1. The notes reflect the following dates and amounts: 
(1) May 3, 1993, $7,500; (2) April 18, 1994, $8,500; 
(3) October 4, 1994, $4,500; (4) April 17, 1995, 
$2,834; (5) April 17, 1995, $3,334; (6) August 22, 
1995, $5,666; (7) August 22, 1995, $6,666; (8) May 

3, 1993, $4,000; and (9) April 18, 1994, $5,500. 

2. Constr. Equip. Fed. Credit Union v. Roberts (In re 
Roberts), 149 B.R. 547, 551 (C.D.Ill. 1993) (finding 



In re Murphy, 282 F.3d 868 (5th Cir., 2002) 

       - 5 - 

it unnecessary to remand to apportion loan proceeds 
spent on educational expenses and living expenses); 
In re Pelzman, 233 B.R. 575, 580 
(Bankr.D.D.C.1999) (finding that university's 
extension of credit for room and board fell within the 
scope of an educational loan); Stevens Inst. of Tech. 
v. Joyner (In re Joyner), 171 B.R. 762, 764-65 
(Bankr.E.D.Pa.1994) (finding that room, board, and 
other living expenses serve an educational purpose 
and refusing to find that portion dischargeable); 
United States Dep't of Health and Human Servs. v. 

Vretis (In re Vretis), 56 B.R. 156, 157 
(Bankr.M.D.Fla.1985) (finding that stipend that 
provided for rent and living expenses was not 

dischargeable). 

3. Ealy v. First Nat'l Bank (In re Ealy), 78 B.R. 897, 
898 (Bankr.C.D.Ill.1987) (finding portion of loan that 
student used to purchase truck, pay off wife's car, and 
pay for other miscellaneous expenses dischargeable 
in bankruptcy); United States Dep't of Health & 
Human Servs. v. Brown (In re Brown), 59 B.R. 40, 43 
(Bankr.W.D.La.1986) (instructing government to 
separate portion of stipend spent on tuition and books 
from portion spent on rent and living expenses); 
Dep't of Mental Health, State of Missouri v. Shipman 

(In re Shipman), 33 B.R. 80, 82 
(Bankr.W.D.Mo.1983) (discharging stipend partially 
because the debtor spent the proceeds on rent and 
living expenses). 

4. We review a bankruptcy court's legal conclusions 
de novo. Texas Lottery Comm'n v. Tran (In re Tran), 
151 F.3d 339, 342 (5th Cir.1998). Summary 
judgment decisions and statutory interpretation 
questions are legal findings that we review de novo. 
Samson v. Apollo Resources, Inc., 242 F.3d 629, 633 
(5th Cir.) (statutory interpretation), cert. denied, ___ 
U.S. ___, 122 S.Ct. 63, 151 L.Ed.2d 31 (2001); 
Herman v. Holiday, 238 F.3d 660, 663 (5th Cir.2001) 

(summary judgment). 

5. In re Pelzman, 233 B.R. at 580; In re Joyner, 171 

B.R. at 764-65. 

6. Before the 1990 amendments, § 523(a)(8) 
excluded from discharge "an educational loan made, 
insured or guaranteed by a governmental unit, or 
made under any program funded in whole or in part 
by a governmental unit or nonprofit institution." 11 
U.S.C. § 523(a)(8) (1988). To expand § 523(a)(8)'s 
scope, the 1990 amendments added the categories of 
(1) overpaying a grant and (2) scholarship funds or 
stipends. Crime Control Act of 1990, Pub.L. No. 101-
647, § 3621(a), 104 Stat. 4964, 4964-65 (1990). See 

Santa Fe Med. Servs., Inc. v. Segal (In re Segal), 57 

F.3d 342, 348-49 (3d Cir.1995). 

7. "An `educational benefit overpayment' is an 
overpayment from a program such as the GI Bill 
under which where students receive periodic 
payments while they are enrolled in school, but if the 
students receive payments after they have left the 
school, that is an educational benefit overpayment." 
Cazenovia College v. Renshaw (In re Renshaw), 229 
B.R. 552, 556 & n. 8 (BAP 2d Cir.1999), aff'd, 222 
F.3d 82 (2d Cir.2000). New Mexico Inst. of Mining 
and Tech. v. Coole (In re Coole), 202 B.R. 518, 519 
(Bankr.D.N.M.1996); Alibatya v. New York Univ. (In 
re Alibatya), 178 B.R. 335, 338 
(Bankr.E.D.N.Y.1995); Johnson v. Va. 

Commonwealth Univ. (In re Johnson), 222 B.R. 783, 

786 (Bankr.E.D.Va.1998). 

8. E.g., In re Renshaw, 229 B.R. at 559-60 
(characterizing question as whether debtor received 
an "educational loan" and not an "educational benefit 
loan"); Shaffer v. United Student Aid Funds (In re 
Shaffer), 237 B.R. 617, 618 (Bankr.N.D.Tex.1999) 
(same); In re Pelzman, 233 B.R. at 576-77 (same); In 
re Alibatya, 178 B.R. at 338 ("The term `educational' 
is merely an adjective describing `loan.'"). 

9. Other dictionaries contain even broader definitions 
of "stipend." Black's Law Dictionary at 1426 (West 
Deluxe 7th ed. 1999) ("A salary or other regular, 
periodic payment."); XVI Oxford English Dictionary 
713 (Oxford 2d ed. 1989) ("A fixed periodical 
payment of any kind, e.g. a pension or allowance.... 
Also... to keep in stipend, to defray the maintenance 
of."). 

10. As an initial condition for insurance eligibility, a 
student must take half of the courses necessary for 
full-time enrollment. 20 U.S.C. § 1077(a). The need 
analysis then includes larger living expense 
allowances for full-time students and smaller living 
expense allowances for part-time or correspondence 
students. 20 U.S.C. § 1087ll(4) (withholding room 
and board and personal expenses from less than half-
time students); 20 U.S.C. § 1087ll (limiting the room 
and board costs of correspondence students to any 

necessary residential training). 

11. E.g., Pierce v. Underwood, 487 U.S. 552, 561-63, 
108 S.Ct. 2541, 101 L.Ed.2d 490 (1988) (interpreting 
phrase "justified to a high degree" in the Equal 
Access to Justice Act as having the same meaning as 
the same phrase contained in other statutes and the 
Federal Rules of Civil Procedure); Lorillard v. Pons, 
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434 U.S. 575, 584, 98 S.Ct. 866, 55 L.Ed.2d 40 
(1978) (looking to judicial interpretation of identical 

terms in other statutes). 

12. The PHEAA note provides that the loans were (1) 
issued under the Federal Stafford Loan Program and 
(2) governed by the Higher Education Act of 1965, 
20 U.S.C. § 1070. Murphy represented on the 
borrower certification of the note that (1) he must 
return all loan proceeds not reasonably attributed to 
educational expenses for the cost of attendance on at 
least a half-time basis; and (2) the total amount of 
loans received under the note would not exceed his 
maximum eligibility under the Higher Education Act 
of 1965. The amount of the PHEAA loans 
corresponded exactly to the "cost of attendance" 

certified by Wayne State University on the note. 

        The ECMC note also included a "borrower 
certification" that Murphy would "immediately repay 
any loan proceeds that cannot reasonably be 
attributed to educational expenses for attendance on 

at least a half-time basis at the certifying school." 

13. In re Segal, 57 F.3d at 348-49 (acknowledging 
that § 523(a)(8) was enacted to "remedy abuses of the 

educational loan system by restricting the ability of a 
student to discharge an educational loan by filing for 
bankruptcy shortly after graduation"); Andrews Univ. 
v. Merchant (In re Merchant), 958 F.2d 738, 740 (6th 
Cir.1992) (citing a House report and floor statement 

by Senator DeConcini). 

14. In re Renshaw, 222 F.3d at 86-87 ("Congress 
enacted § 523(a)(8) because there was evidence of an 
increasing abuse of the bankruptcy process that 
threatened the viability of educational loan programs 
and harm to future students as well as taxpayers."); In 
re Alibatya, 178 B.R. at 340 (citing a Senate Report, 

House Report, and Senator DeConcini's statement). 

15. E.g., Green v. Bock Laundry, 490 U.S. 504, 527, 
109 S.Ct. 1981, 104 L.Ed.2d 557 (1989) (Scalia, J., 
concurring) ("I think it entirely appropriate to consult 
all public materials, including the background of 
Rule 609(a)(1) and the legislative history of its 
adoption, to verify that what seems to us an 
unthinkable disposition ... was indeed unthought of, 
and thus to justify a departure from the ordinary 

meaning of the word `defendant.'"). 

--------------- 
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In re Fred Wayne SMITH, et al., Debtor(s).Barbara Ann Smith, Plaintiff(s) 

v. 

Wells Fargo Educational Financial Services, A Division of Wells Fargo Bank, NA, et al., 

Defendant(s). 

Bankruptcy No. 05–92220. 

Adversary No. 09–3516. 

United States Bankruptcy Court, S.D. Texas, Houston Division. 

Dec. 13, 2010. 
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David L. Venable, Attorney at Law, Houston, 
TX, for Plaintiffs.Billy Bruce Johnson, Jr., The 
Bruce Johnson Law Firm, Houston, TX, for 
Defendants.MEMORANDUM FINDINGS OF 
FACT AND CONCLUSIONS OF 

LAWWESLEY W. STEEN, Bankruptcy 

Judge. 

        Barbara Smith (“Debtor”) borrowed money 
to send her daughter to Austin Business College 
for an Associates Degree in Business 
Technology. That degree has not enabled her 
daughter, a single mother, to get a job that would 
support her and her child, Debtor's grandchild; 
Debtor's daughter lives in Debtor's home and 
works at Walmart. Debtor filed a voluntary 
chapter 7 bankruptcy petition in 2005, but 
instead of seeking to discharge the student loan, 
Debtor attempted to combine the three existing 
loans into a single loan for ease of payment. 
Debtor did not seek discharge of the 
consolidated loan while her bankruptcy case was 
pending or for several years afterwards; she tried 
to pay the loan. Debtor alleges that she is now 
unable to pay the consolidated loan and asks the 
Court to determine that the loan is 
dischargeable. After trial, for reasons set forth 
below, judgment is rendered in favor of Debtor 
discharging the loan. 

FINDINGS OF FACTA. Facts Related to The 

Loans and Loan Documentation 

        Debtor obtained three loans for her 
daughter's education under the “Parent Loan for 
Undergraduate Student” (“PLUS”) program. The 
loans were taken out from July 3, 2003, through 

August 30, 2005. By September, 2005, the three 
loans totaled about $18,500. 

        In September, 2005, Debtor contacted 
Wells Fargo (the PLUS Loan lender) and asked 
that the three loans be combined into a single 
“convenient” payment. Wells Fargo wrote a 
letter dated September 24 and provided 
documentation to consolidate the loans.1 The 
letter “congratulated” Debtor for having 
completed the first step toward a consolidation 
loan, enclosed forms to finish the process, and 
stated that the forms could be signed online or 
else  

        [442 B.R. 553] 

the enclosed forms should be signed and 
returned. 

        Debtor testified that she signed and 
returned the forms to Wells Fargo. Debtor 
testified that she has no written 
acknowledgement that Wells Fargo received the 
documentation. Wells Fargo contends that it 
never received that documentation. In fact, in the 
joint pretrial statement the parties listed, as a 
contested issue of fact, “Whether Smith applied 
for a Federal Consolidation Loan on or about 
September 30, 2005.”.2 

        It is undisputed that Wells Fargo sent 
Debtor a letter on September 24, 2005, 
congratulating her on completing the first step 
for loan consolidation, providing the forms for 
completion of the consolidation, and indicating 
that signature was all that was required. Debtor 
testified that she signed and returned the forms. 
Debtor's testimony was credible. Wells Fargo 
provided no evidence that it did not receive the 
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forms. The Court concludes from a 
preponderance of the evidence that Debtor 
applied for loan consolidation prior to filing her 
bankruptcy case and that Debtor signed and 
returned the forms provided for that purpose by 
Wells Fargo. 

        Subsequent to Debtor's signing and 
returning the loan consolidation documentation 
to Wells Fargo, on October 14, 2005, Debtor 
filed a voluntary petition commencing this case 
under chapter 7 of the Bankruptcy Code. Debtor 
did not seek a determination that the student 
loan debt was dischargeable. 

        On December 8, 2005, Wells Fargo wrote 
to Debtor, stating that it had recently been 
informed about Debtor's bankruptcy petition, 
that Wells Fargo was “canceling any pending 
disbursements on your student loans.” The letter 
further stated that future consideration for 
student loan benefits would require Debtor to 
sign a new Master Promissory Note. The letter 
makes no reference to loan consolidation. The 
letter appears to be a form letter, simple 
boilerplate, because neither party contends that 
there was any agreement for (or any request for) 
additional advances. Because the letter appears 
to be merely a formality, any evidentiary 
conclusion from this letter (as regards to the 
September 2005 application for loan 
consolidation) would be speculation, and the 
Court declines to speculate. 

        Debtor received a chapter 7 discharge on 
March 7, 2006. Because the Debtor had not 
obtained a determination that the student loan 
debt was dischargeable, the bankruptcy 
discharge did not include the PLUS loans. 

        On April 27, 2006, Debtor signed 
documentation for a consolidation loan under 
the Federal Family Education Loan Program 
(“FFELP”). There is no evidence concerning 
who requested this documentation, when this 
documentation was requested, or why this new 
documentation was requested. There is, for 
example, no cover letter (similar to the 
September 24 letter) from Wells Fargo 
indicating that Debtor had sought a post-petition 

consolidation loan and that documentation for a 
post-petition consolidation loan had been 
prepared. Debtor testified that she thought that 
the April 27 document was a re-documentation 
of the consolidation that she had asked for, and 
apparently received, prior to the filing of the 
bankruptcy case and as to which she had not 
sought discharge. Wells Fargo supplied no 
evidence on any of these questions. The Court 
concludes that Debtor did not apply for a 
consolidation loan subsequent to filing her 
bankruptcy petition. The Court could speculate 
as to what happened to the  
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documentation that Debtor sent to Wells Fargo 
pre-bankruptcy and concerning why Wells Fargo 
sought new documentation, but the Court 
declines to speculate. 

        Whether the agreement to consolidate the 
loans was effective pre-bankruptcy or post-
bankruptcy, the three existing PLUS loans were 
consolidated into a single loan. Wells Fargo held 
the loans prior to the consolidation and Wells 
Fargo held the new consolidated loan after the 
consolidation. The same guarantor guaranteed 
the loan both before and after the consolidation. 
No new money was advanced. The sole 
consideration for the new note appears to have 
been the existing indebtedness of the three 
PLUS loans. The transaction appears to have 
been a mere bookkeeping entry on Wells Fargo's 
books. 

        When Debtor defaulted on the loan, Wells 
Fargo assigned it to ECMC, the Defendant in 
this adversary proceeding.3 

        B. Facts Related to “Undue Hardship” 

        Debtor is a 56 year old female high school 
graduate who is employed by MD Anderson 
Hospital as a clerical employee. She earns about 
$28,000 per year. She has no prospects for a 
better job or for promotion by her current 
employer. After taxes (and a $129 mandatory 
retirement deduction) Debtor takes home about 
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$1,500 per month. She is married, but her 
husband is disabled and has no income. 

        Debtor's daughter is a single mother who 
works as a cashier at Walmart. Her earnings 
vary, depending on the number of hours that she 
works. Typically, Debtor's daughter works 28 to 
36 hours per week, and at the rate of $8.70 per 
hour, earning about $270 per week before 
OASDI, Medicare, income tax, etc. Debtor's 
daughter receives no child support. Debtor's 
daughter pays most of her own living expenses, 
including car expenses for transportation to and 
from work, clothing, food, day care, etc. 

        Debtor's daughter lives in Debtor's home. 
When able, Debtor's daughter contributes about 
$300 per month to Debtor in lieu of rent to help 
with living expenses. Therefore, Debtor's total 
family income is about $1,800 per month. 
Debtor's husband will be 62 years old in April 
and will then begin to receive about $500 per 
month in social security income. 

        Debtor, her husband, her daughter, and her 
granddaughter live in an old mobile home on 
land (in a non-urban area) that was inherited 
from Debtor's husband's parents. The mobile 
home and the land are unencumbered. The 
mobile home regularly needs repairs. Debtors 
own two old cars and have old furniture. Debtor 
needs surgery to remove polyps, but cannot 
afford the deductible that her health insurance 
will not pay. Her husband needs dental work that 
the family is deferring because they do not have 
dental insurance and cannot afford treatment. 
Debtor takes medicine regularly for anxiety and 
depression. Debtor had basal cell carcinoma, but 
her treatment was apparently effective. 

         There was considerable testimony 
concerning Debtor's expenses. The Court 
concludes that Debtor is able to pay bills as they 
come due only by postponing medical care, 
home repairs, car repairs and other expenses 
when necessary. The Court concludes that after 
consideration of Debtor's present income and 
expenses, Debtor cannot maintain a minimal 
standard of living for herself and her dependents 
if she were required to repay the student loan. 

The Court further concludes that the only 
improvement in prospect is  
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Debtor's husband's imminent receipt of social 
security benefits. But that amount, after 
consideration of deferred medical expenses, 
home repairs, and other expenses, is inadequate 
to allow Debtor to repay the student loan. In 
addition, in a few years Debtor's income will 
decrease when she retires. Therefore, the Court 
concludes that Debtor's inability to pay the 
student loan is likely to persist for the rest of her 
life. 

         In one line of inquiry, ECMC suggested 
that Debtor had not made a good faith effort to 
repay the debt because Debtor had not pursued 
the William Ford program that reduces monthly 
payments and allows payment over an extended 
period. The Court concludes that Debtor's 
having declined that option is not evidence of 
lack of good faith. Debtor testified that she 
understood that payments under the program 
could run for 25 years. Debtor's income is 
currently inadequate to pay the loan debt, even 
at materially reduced amounts. Debtor is 56 and 
her income will decline when she reaches 
retirement. The Court concludes that attempting 
repayment over 25 years would be financial 
folly, and therefore declining that program is not 
evidence of the lack of good faith. 

        Debtor tried to pay the student loan after 
receiving her bankruptcy discharge, but was 
unable to do so. The loan was in forbearance for 
much of that time, essentially acknowledging 
Debtor's inability to pay. The Court concludes 
that Debtor made a good faith effort to repay the 
loan. 

CONCLUSIONS OF LAWA. “No 

Jurisdiction Over the Subject Matter.” 

         Defendant argues that the Court has no 
jurisdiction over the subject matter of this 
dispute because the loan is a post-petition loan. 
That argument confuses the law applicable to the 
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determination on the merits of this dispute with 
the law applicable to subject matter jurisdiction. 

        The issues in this adversary proceeding are 
(i) whether Bankruptcy Code § 524(c) applies to 
the consolidated loan and, (ii) whether it is too 
late, after execution of a consolidation loan, to 
determine “undue hardship” under § 523(a)(8). 
These are matters arising under title 11, the 
Bankruptcy Code. The district court has 
jurisdiction by virtue of 28 USC § 1334(b) and 
that jurisdiction has been allocated to the 
bankruptcy judges of the district under 28 USC 
§ 157(a). 

        B. Whether the Loan is a New Loan 

         Defendant argues that the consolidated 
loan is a new loan and therefore cannot be 
discharged because it did not exist prior to the 
filing of the petition that commenced this 
bankruptcy case. While it is certainly true that 
post-petition debts are not dischargeable in a 
chapter 7 bankruptcy case, this case presents an 
unprecedented issue: whether the consolidation 
loan is a reaffirmation agreement.4 

         Even assuming that Wells Fargo did not 
receive the pre-petition loan consolidation 
documents and even assuming that Wells Fargo 
sent the post-discharge documents in good faith, 
classification of the April 27 note to be a post-
petition debt would be elevating form over 
substance and would violate the plain language 
restriction in Bankruptcy Code § 524(c). 

        The consolidated loan is clearly an 
“agreement.” The consideration for that 
agreement is a debt that predated the  
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bankruptcy case. Section 524(c) provides that: 

        An agreement between a holder of a claim 
and the debtor, the consideration for which, in 
whole or in part, is based on a debt that is 
dischargeable in a case under this title is 
enforceable ... whether or not discharge of such 
debt is waived ... only ... if [Emphasis supplied] 

        The “ only if ” exception in the statute is 
not satisfied in this case. It requires satisfaction 
of six requirements set out in Bankruptcy Code 
§ 524(c)(1)–(6): the agreement must be made 
prior to the granting of the discharge, debtor's 
counsel or the court must sign off on the 
agreement, etc. Because the consolidated loan 
does not satisfy these requirements, under the 
plain language of the statute the “agreement” is 
not enforceable. 

        Defendant argues that section 524(c) does 
not apply to a debt that is presumptively not 
dischargeable. But that is not the language of the 
statute. The statute says that § 524(c) applies if 
the debt is “dischargeable” in the bankruptcy 
case, and it applies whether or not discharge is 
waived. 

        Defendant cites In re Clarke, 26,6 B.R. 301 
(Bankr.E.D.Pa.2001) for the proposition that 
consolidation of student loans makes them, as a 
matter of law, nondischargeable. The Clarke 
court cites the Higher Education Act 20 USC § 
1079–3(e) which states that consolidated loans 
are treated as new loans. The Clarke court holds 
that the Higher Education Act trumps 
Bankruptcy Code § 524(c). 

        This Court respectfully disagrees, at least 
within the narrow confines of the fact pattern 
presented in this adversary proceeding. The 
Higher Education Act refers to “Loans made ...” 
In circumstances such as the one under 
consideration in this memorandum, 
circumstances in which no additional advances 
are made, no new lender advances funds to pay 
off the pre-petition lender, and no material 
modifications are made to the loan, there is no 
reason to treat the new note as a “loan made.” 
The financial effect of a bookkeeping entry on 
Wells Fargo's books is not the creation of a new 
loan, it is a bookkeeping entry that (in this case) 
has no effect except (in Defendant's view) to 
make the loan non-dischargeable. Treating this 
bookkeeping entry as a new loan would elevate 
form over substance and give, in this Court's 
view, unintended effect to the “new loan” 
language in the Higher Education Act. The 
conflict that the Clarke court sees between the 
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Higher Education Act and Bankruptcy Code § 
524(c) can be eliminated, at least under these 
limited circumstances. 

        C. Were the Three Pre–Bankruptcy 
Loans “Dischargeable” in this Bankruptcy 

Case? 

        As noted, Defendant argues that 
Bankruptcy Code § 524(c) does not apply if a 
debt is “presumed non-dischargeable.” As the 
Court notes, that is not the language of the 
statute. Section 524(c) applies if the debt “is 
dischargeable.” For the following reasons, the 
Court concludes that the three pre-petition loans, 
even as they morphed in the new document, are 
dischargeable. 

        1. Bankruptcy Code § 523(a)(8) 

        In their joint pretrial statement, the parties 
agree that § 523(a)(8) permits discharge of a 
student loan debt if repayment of that debt 
would impose an undue hardship on Debtor.5 
The joint pretrial statement then sets out the 
elements for determination 
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of whether repayment of the loan would impose 
an undue hardship. In the findings of fact above, 
the Court has concluded that those requirements 
are met. Therefore, the Court concludes that 
repayment of the debt would constitute an undue 
hardship. 

        2. Discharge Does Not Bar A Subsequent 

Determination of Dischargeability under § 

523(a)(8) 

         A pre-petition student loan is not 
automatically discharged, but there is no 
deadline for seeking a determination that section 
523(a)(8) applies and there is no deadline to 
discharging the debt after the bankruptcy case is 
closed. Fed. Rule Bankr.P. 4007(b). 

        For example, a debtor who initially lost a 
student loan dischargeability determination may 
reopen the bankruptcy case and may seek a new 
determination based on changed circumstances; 

issue preclusion (res judicata) does not apply. In 
re Sobh, 6,1 B.R. 576–580 (E.D.Mich.1986). 
“The Seventh and Second Circuits have both 
suggested that debtors are permitted to reopen 
their cases to seek a discharge of their student 
loans based on a post-discharge change in 
circumstances.” In re Walker, 42,7 B.R. 471 (8th 
Cir. BAP Minn., 2010), citing In re Roberson, 
99,9 F.2d 1132 (7th Cir.1993) (suggesting that a 
debtor reopen his case pursuant to Rule 4007 if 
his situation had not improved following a two-
year deferment of his student loans); In re 
Brunner, 83,1 F.2d 395 (2nd Cir.1987) 
suggesting that, because the bankruptcy court's 
order denying the discharge had been without 
prejudice, the debtor might reopen the issue of 
dischargeability of her student loans pursuant to 
Rule 4007(a) and (b), based on circumstances 
existing five years after she had filed her case. 

        3. Is Loan Consolidation an Exception to 
§ 524(c)? 

        Defendant has cited cases holding that 
when a post-bankruptcy consolidation loan pays 
off a prior student debt, then the prior debt no 
longer exists and therefore it cannot be 
discharged in bankruptcy. 

         There is logic and sound public policy in 
that analysis under the appropriate facts. There 
must be some point after which a determination 
of “undue hardship” is no longer possible or 
appropriate. This might occur, for example, 
when new advances substantially change the 
loan or when the consolidation lender is a new 
entity that has indeed paid off the prior loan. It 
might also apply if a debtor has so abused the 
loan consolidation process that he or she is 
estopped from seeking § 523(a)(8) relief. There 
are no doubt other circumstances. 

        But Congress was very clear that a creditor 
must satisfy the requirements of § 524(c) if the 
creditor wants to enforce a “dischargeable” debt 
after bankruptcy. Allowing a creditor to avoid 
those requirements merely by reciting the 
mantra of “new consolidation loan” would be 
elevating form over substance. In this case, there 
is no material difference between the 
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consolidation loan and the loan that existed pre-
bankruptcy. Those loans were dischargeable 
depending on Debtor's financial circumstances 
post-discharge. 

         The Court holds that Bankruptcy Code § 
524(c) applies to a student loan consolidation if 
(i) the consolidation was requested and 
apparently effected prior to bankruptcy, (ii) all 
of the loans that were consolidated are 
dischargeable under § 523(a)(8), (iii) the 
consolidation is nothing more than a 
bookkeeping entry on the lender's books, and 
(iv) there are no new advances, refinancing by a 
new lender, or other material modification of the 
loan. 
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D. Conclusion 

        By separate order issued this date, the 
consolidated loan is discharged. 

-------- 

Notes: 

        1. Debtor's Exhibits 3 and 4. 

        2. Joint Pre-trial Statement, Docket # 36, 
page 5. 

        3. Joint Pre–Trial Statement, Docket # 36, 
page 3. 

        4. Which the parties in their joint pretrial 
statement concede constitutes a “unique issue.” 
Joint Pretrial Statement, docket # 36, second 
paragraph. 

        5. Joint Pre-trial Statement, Docket # 36, 
page 3. 

 



Non-Filing Dependents and Their Effect on the Means Test

Why are a debtor’s dependents important?

Dependents can change a consumer debtor’s eligibility to file a Chapter 7.  Certain
dependent expenses and income are included on the means test, potentially tipping the debtor’s
scales in favor of a Chapter 13 and affecting whether there is a presumption of abuse.  In the
context of a Chapter 13, the number of dependents determines the debtor’s household size,
which determines the applicable median family income, which, when compared against the
debtor’s current monthly income, determines whether the applicable commitment period in a
Chapter 13 bankruptcy is three or five years.  Dependents also affect a Chapter 13 debtor’s
disposable income.  Despite the importance of dependents to consumer debtors, there is no
bright-line rule regarding who is a dependent, leaving the answer up for the interpretation of the
courts.

Who is a dependent?

When we think of dependents, our first thought is of minor children and dependent
spouses claimed on a person’s tax returns, but the definition of dependent is not always so clear. 
Today, debtors could be supporting family members oversees, adult children, grandchildren,
parents of spouses, or families of unmarried partners.

While “dependent” is defined in several statutes,1 it is not defined for the purpose of the
Bankruptcy Code.   In fact, the one definition of dependent that appears in the Bankruptcy Code
is in Section 522, where it is defined for that section only as including a “spouse, whether or not
actually dependent.”  11 U.S.C.A. § 522(a)(1).  As a result, determining who is a dependent is
done a case-by-case basis.  

When a term is not otherwise defined, courts construing it must take its “ordinary,
contemporary, common meaning.” Perrin v. United States, 444 U.S. 37, 42, 100 S.Ct. 311, 314,
62 L.Ed.2d 199 (1979). See also United States v. Locke, 471 U.S. 84, 95–96, 105 S.Ct. 1785,
1792–1794, 85 L.Ed.2d 64 (1985).

1 See, e.g., 10 U.S.C. § 2181(2) (defining “dependent” for purposes of educational
assistance for members of the armed forces held as captives); 10 U.S.C. § 1032(d)(1) (disability
and death compensation for dependents of members of the armed forces held as captives); 37
U.S.C. § 551 (defining “dependent” for purposes of payments to a missing member of a
uniformed service); 30 U.S.C. § 902(a) (Black Lung Benefits Act); 5 U.S.C. § 8110(a)
(compensation for dependents of government officers and employees); 5 U.S.C. § 8441(3)
(defining “dependent” for purposes of survivor annuities of government officers and employees);
5 U.S.C. § 8901(9) (defining “dependent” for purposes of health insurance for government
officers and employees); 42 U.S.C. § 3796b(2) (defining “dependent” for purposes of public
safety officers' death benefits); 26 U.S.C. § 152 (the Internal Revenue Code, defining
“dependent” for purposes of meeting one of the requirements in order to claim a deduction
against gross income).



The Dunbar court took a common sense approach when determining whether a debtor’s
girlfriend’s nine children and grandchildren, who lived with the debtor, were dependents for the
purposes of the Bankruptcy Code.  In re Dunbar, 99 B.R. 320, 324-25 (Bankr. M.D. La. 1989). 
That court defined dependent as “a person who reasonably relies on the debtor for support and
whom the debtor has reason to and does support financially.”  Id. at 324.  The court broadly
construed dependent because the debtor was reasonably supporting people living in his home,
even though not legally required to do so, and would not have the money to pay his debts. Id. at
324-25. The court rejected the application of the Internal Revenue Code’s definition of
dependent for bankruptcy purposes, stating that the Bankruptcy Code does not require a
dependent to be claimed as a deduction against gross income.  Id. at 325.  Instead, the court
considered the fact that the dependents lived with the debtor, they relied on him for basic
necessities of life, and the debtor used his income to support them.  Id.

Whether a person is claimed as a dependent on a debtor’s tax return cannot be completely
discounted.  For some courts, dependent status depends upon whether a person was or could be
claimed as a dependent on a debtor’s tax return.  In re Duncan, 201 B.R. 889 (Bankr. W.D. Pa.
1996) (six members of debtors’ household were not dependents because they were not declared
such on their most recent tax returns); In re O'Connor, 2008 WL 4516374 (Bankr. D. Mont.
2008) (court considers whether a person was listed as a dependent on the tax return and evidence
as to whether a person could be listed as a dependent). Other courts consider whether a person is
claimed as a dependent for tax purposes as one of many factors. See In re Stebbins-Hopf, 176
B.R. 784, 787 (Bankr. W.D. Tex. 1994) (debtor’s mother, daughter and grandchildren were not
dependents because they were not claimed as dependents for tax purposes, the daughter was
married, the military provided health care for the daughter’s family, and the debtor provided to
and accepted from the daughter’s family financial assistance).

One court asked the simple question of “whether it is reasonable under the circumstances
for the court to permit the debtor to undertake the obligation of supporting the would-be

 dependent.”  In re Gonzales, 157 B.R. 604, 85 Ed. Law Rep. 83 (Bankr. E.D. Mich. 1993). 
This approach has been widely accepted in post-BAPCPA decisions.  1 Bankruptcy Practice
Handbook § 5:2 (2d ed.).  Dependent status is now “determined on a case-by-case basis on the
facts of each case.”  In re Justice  , 404 B.R. 506 (Bankr. W.D. Ark. 2009). Adding to a list of
factors in Dunbar, the Justice court asked the following questions when determining dependent
status:

(I) How long have the claimed dependents lived in the debtor’s household;
(ii) Why are they living in the debtor’s household;
(iii) Are they in need of the debtor’s assistance;
(iv) How old are they;
(v) How much income or support from third parties do they receive;
(vi) Are the claimed dependents in school; and
(vii) Could they be claimed as a dependent on the debtor’s tax returns or qualify as a
dependent in another legally cognizable way, such as for the purpose of medical
insurance?



In re Justice, 404 B.R. at 516; see also 1 Bankruptcy Practice Handbook § 5:2 (2d ed.).  The
debtor must have reason to provide support, and the claimed dependent must have reason to rely
on the debtor. In re Justice, 404 B.R. at 516.

Dependents:

• Debtor’s girlfriend's nine children and grandchildren, who lived with the debtor. 
In re Dunbar, 99 B.R. 320, 324-25 (Bankr. M.D. La. 1989). 

• Debtor’s twenty-four-year-old, unemployed daughter and her infant son, where
daughter was living in debtor’s household and financially dependent on him for
support for nearly one year prior to commencement of his bankruptcy case and for
about one year afterward.  In re Justice, 404 B.R. 506 (Bankr. W.D. Ark. 2009).

• Debtor’s family members in the Philippines. In re Dowleyne, 400 B.R. 840
(Bankr. M.D. Fla. 2008).

• Debtors’ adult daughter and her three minor children, who resided in their home,
and were dependent upon debtors for their support, having no income to
contribute after paying her other expenses, and where the living arrangement was
not temporary and the group functioned as economic unit. In re Jewell, 365 B.R.
796 (Bankr. S.D. Ohio 2007).

Not Dependents:

• Debtor’s mother, daughter and grandchildren, where they were not claimed as
dependents for tax purposes, the daughter was married, the military provided
health care for the daughter's family, and the debtor provided to and accepted
from the daughter's family financial assistance.  In re Stebbins-Hopf, 176 B.R.
784, 787 (Bankr. W.D. Tex. 1994).

• Debtors’ adult son living at their home, where he was employed and paid most of
his expenses, he did not ask for or receive regular financial assistance from the
debtors, the debtors did not provide him with other support, such as meals or
clothing, and the debtors did not claim him as dependent on recent tax returns.  In
re Jewell, 365 B.R. 796 (Bankr. S.D. Ohio 2007).



Chapter 7 Debtors Depending on Dependents

Chapter 7 debtors must complete the means test, which determines whether a
presumption of abuse arises such that a bankruptcy case should be dismissed. A dependent’s
expenses and income can steer a debtor toward or away from the presumption of abuse by
subtracting from or adding to a debtor’s monthly income.  

Dependent Expenses

Section 707 provides that a debtor’s expenses include the expenses of the debtor’s
dependents.  “Such expenses shall include reasonably necessary health insurance, disability
insurance, and health savings account expenses for the ... dependents of the debtor....” 11
U.S.C.A. § 707(b)(2)(A)(ii)(I); see also In re Williams, 424 B.R. 207 (Bankr. W.D. Va. 2010)
(adding that the expenses must be a continuation of actual expenses paid by debtor and that the
dependent could be a household member or a member of the debtor’s immediate family). 

Dependent expenses deducted from the debtor’s monthly income in the means test do not
necessarily stop there. Here are more examples in which dependent expenses are deducted from
the debtor’s monthly income:

• Expense of $200 per month for prescriptions of debtor’s father, who lived in a
nursing home.  In re Vansickel, 309 B.R. 189 (Bankr. E.D. Va. 2004).

• Expense of $509.60 per month for debtor’s family members in the Philippines,
based upon totality of circumstances of their financial situation. 11 U.S.C.A. §
707(b)(3)(B). In re Dowleyne, 400 B.R. 840 (Bankr. M.D. Fla. 2008).

• Monthly expenses of debtors’ adult daughter and her three minor children, who
resided in the debtors’ home, where the daughter depended on the debtors for the
support of her and her children, the daughter was unable to contribute any income
to the household after paying other expenses, and there was no evidence that
living arrangement was temporary or that group did not function as economic
unit. 11 U.S.C.A. § 707(b). In re Jewell, 365 B.R. 796 (Bankr. S.D. Ohio 2007).

On the contrary, the following are examples of dependent expenses that were not
deducted from the debtor’s monthly income:

• Monthly expense of $200 for the care of debtors’ 40-year-old daughter who was
not shown to be chronically ill or impaired by any disability. In re Williams, 424
B.R. 207 (Bankr. W.D. Va. 2010) (citing 11 U.S.C.A. § 707(b)(2)(A)(ii)(II))
(evidence that daughter could not function at level sufficient for her to live apart
from debtors was insufficient).

• Monthly expense of $250 for five mobile telephones for debtors, their two
resident grandchildren, and their nonresident adult son under mobile telephone
package that allowed unlimited text messaging and fourteen hundred minutes per



month, was excessive and had to be reduced in performing means test calculation.
In re Meade, 420 B.R. 291 (Bankr. W.D. Va. 2009).

• Child support payment made by debtor on behalf of her unemployed, non-filing
spouse’s children from a prior marriage.  In re Urban, 432 B.R. 302 (Bankr. D.
Wyo. 2010) (reasoning that debtor’s creditors should not be sacrificed to the
payment of obligations for which debtor was not legally responsible).

Dependent Income 

Chapter 7 debtors must also be aware that their monthly income is increased by the
income of their dependents.  In Justice a creditor moved to dismiss the debtor’s Chapter 7 case
based on the means test presumption of abuse.   In re Justice, 404 B.R. 506 (Bankr. W.D. Ark.
2009).  Even though the creditor did not present any evidence regarding how much money the
debtor's dependent, college-age daughter received from a single parent scholarship fund to pay
for household expenses including her car, car insurance and day care for her infant, the court
presumed that the dependent’s income was more than the $18.61 per month, the amount needed
to trigger "means test" presumption of abuse.
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99 B.R. 320
United States Bankruptcy Court,

M.D. Louisiana.

In re William DUNBAR, Debtor.
LESLIE WOMACK REAL ESTATE, INC., Plaintiff,

v.
William DUNBAR, Defendant.

Bankruptcy No. 87–01726. | Adv. No. 88–0007. | April 21, 1989.

Creditor objected to Chapter 7 debtor's discharge. The Bankruptcy Court, Louis M. Phillips, J., held that: (1) listing of dependents
was not false, and (2) understatement of income was not result of fraudulent intent.

Relief denied.

West Headnotes (6)

1 Bankruptcy False Oath or Account

In order to warrant denial of discharge on ground debtor made false oath, court must find that debtor made statement
containing material matter which he knew to be false, and that statement was made willfully with intent to defraud
creditors. Bankr.Code, 11 U.S.C.A. § 727(a)(4)(A).

1 Cases that cite this headnote

2 Bankruptcy Errors on and Omissions from Schedules

Untruth or omission in debtor's schedule of income and current expenditures may relate to material matter sufficient
to bar debtor's discharge. Bankr.Code, 11 U.S.C.A. § 727(a)(4)(A).

1 Cases that cite this headnote

3 Bankruptcy Schedules and Statement of Affairs

“Dependents” which debtor is required to list on schedule of expenditures refers to persons reasonably relying upon
debtor for support and whom debtor has reason to and does support financially, even though not legally required to
do so.

15 Cases that cite this headnote

4 Bankruptcy False Oath or Account

Debtor's schedule, in which he listed cohabitant's children and grandchildren as dependents, was not false, such as
would warrant denial of discharge, in that children resided with debtor, relied on debtor for basic necessities of life,
and debtor utilized his income to provide support. Bankr.Code, 11 U.S.C.A. § 727(a)(4)(A).

7 Cases that cite this headnote

5 Bankruptcy False Oath or Account
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Understatement of debtor's income in schedule did not warrant denial of discharge where it appeared that mistake
was result of carelessness or ignorance on part of debtor or his attorney, rather than a fraudulent act. Bankr.Code, 11
U.S.C.A. § 727(a)(4)(A).

6 Bankruptcy Dischargeability Determinations;  Consumer Debt Issues

Bankruptcy Code section providing for award of attorney fees in actions to determine dischargeability of consumer
debts did not provide basis for award of fees to debtor who prevailed in creditor's challenge to his entitlement to
discharge. Bankr.Code, 11 U.S.C.A. § 523(d).

Attorneys and Law Firms

*321  Kenneth S. Womack, Baker, La., for plaintiff.

C. Glenn Westmoreland, Baton Rouge, La., for defendant.

Opinion

REASONS FOR DECISION

LOUIS M. PHILLIPS, Bankruptcy Judge.

Jurisdiction of the Court

This is a proceeding arising under Title 11 of the United States Code. The United States District Court for the Middle District
of Louisiana has original jurisdiction pursuant to 28 U.S.C. § 1334(b). By Local Rule 29, under the authority of 28 U.S.C. §
157(a), the United States District Court for the Middle District of Louisiana referred all such cases to the Bankruptcy Judge for
the district and ordered the Bankruptcy Judge to exercise all authority permitted by 28 U.S.C. § 157.

This is a core proceeding as defined in 28 U.S.C. § 157(b)(2)(J). Pursuant to 28 U.S.C. § 157(b)(1) and the general reference
by the District Court, the Bankruptcy Judge for this district may hear and determine all core proceedings arising under Title 11
or in a case under Title 11 and may enter appropriate orders and judgments thereupon.

No party has objected to the exercise of jurisdiction by the Bankruptcy Judge. No party has filed a motion for discretionary
abstention pursuant to 28 U.S.C. § 1334(c)(1) or pursuant to 11 U.S.C. § 305. No party filed a timely motion for mandatory
abstention under 28 U.S.C. § 1334(c)(2). No party has filed a motion under 28 U.S.C. § 157(d) to withdraw all or part of the
case or any proceeding thereunder, and the District Court has not done so on its own motion.

The Proceeding

The defendant, William Dunbar, filed a voluntary Chapter 7 bankruptcy petition on October 13, 1987. Plaintiff, Leslie Womack
Real Estate, Inc., is a creditor of Mr. Dunbar for the total sum of $5,890 plus interest and costs. The plaintiff filed this complaint
objecting to the debtor's discharge under 11 U.S.C. § 727(a)(4)(A) on January 13, 1988, alleging that the debtor knowingly
and fraudulently made false statements in his schedule of current income and current expenditures (which 11 U.S.C. § 521 and
Bankruptcy Rule 1007(b)(1) require to be filed in Chapter 7 liquidation cases).
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The false oaths allegedly sworn by Mr. Dunbar are: (i) the representation that his monthly take-home pay was $650.00, when, in
fact, his gross wages as of the date of the § 341(a) meeting of creditors were some $480.00 per week; and (ii) the claim of nine
dependents though all were either children or grandchildren of Ms. Joyce Roberson, with whom Mr. Dunbar had been living
without the benefit of marriage for some years. Trial of this proceeding took place on July 1, 1988, with the parties proceeding
upon a stipulated record consisting of documentary evidence and a transcript of the § 341(a) meeting of creditors in this case.

Facts

The debtor's schedule of current income and expenses indicates that his monthly take-home pay is $650 per month. At the §
341(a) meeting of creditors, Mr. Dunbar testified that as of that date his gross wages were approximately $480.00 per week.
According to plaintiff's Exhibit 8, the debtor's take-home pay for the week preceding the date of the schedule of current income
and expenses (which was signed on October 9, 1987) was $181.83 per week.

Regarding the claim of dependents, the debtor lists the following dependents on the schedule of current expenses:

(1) Van Roberson—18 years old;

(2) Lisa Roberson—17 years old;

(3) Tina Roberson—16 years old;

(4) Shalot Roberson—23 years old;

(5) Gregory Roberson—22 years old;

(6) Michael Roberson—20 years old;

(7) Alvin Roberson—19 years old;

(8) Candy Roberson—3 years old;

(9) Yolanda Roberson—1 year old.

At the § 341(a) meeting, the debtor testified that four of the children were in high school, two were working (Michael—
*322  $3.75/hr.; Shalot—$3.45/hr.), one was unemployed, and the remaining two minor dependents were the grandchildren

of Ms. Joyce Roberson. The debtor testified that he was not married. As an introduction to the § 341(a) meeting, the debtor's
attorney explained that Mr. Dunbar and Joyce Roberson were and had been living together for some time in a relationship
which would likely be considered a common law marriage in any other state (in fact, the § 341(a) meeting in this case was held
contemporaneously with the § 341(a) meeting in Ms. Roberson's case (case no. 87–01727), with Ms. Roberson answering some
questions and Mr. Dunbar answering some questions). While the record is not clear, apparently none of the children are actual
bloodline relations of Mr. Dunbar. However, it is undisputed that all of the children resided with the debtor and Ms. Roberson
at the time the petition was filed. Likewise, there is no evidence to dispute the assertion that Mr. Dunbar in fact utilized his
income to provide actual support for the claimed dependents.

Applicable Law

1  Section 727(a)(4)(A) provides in part as follows:

(a) The court shall grant the debtor a discharge, unless ... the debtor knowingly and fraudulently, in or in
connection with the case ... made a false oath or account;

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS727&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Folder*cid.6b2a352b067747db993ad47782c33f8e*oc.Search)#co_pp_08d30000fbae5


In re Dunbar, 99 B.R. 320 (1989)

19 Bankr.Ct.Dec. 446

 © 2012 Thomson Reuters. No claim to original U.S. Government Works. 4

11 U.S.C. § 727(a)(4)(A). “The primary purpose of Section 727(a)(4)(A) of the Bankruptcy Code, and its predecessor, Section
14(c)(1) of the Bankruptcy Act, is to ensure that dependable information is supplied for those interested in the administration of
the bankruptcy estate on which they can rely, without the need for the trustee or other interested party to dig out the true facts in
exhaustive examinations or investigations.” In re Gonday, 27 B.R. 428, 432 (Bankr.M.D.La.1983). However, as “the statutory
right to discharge should ordinarily be construed liberally in favor of the debtor,” In re Tully, 818 F.2d 106, 110 (1st Cir.1987),
“[t]he reasons for denying a discharge to a bankrupt must be real and substantial, not merely technical and conjectural.” Dilworth
v. Boothe, 69 F.2d 621, 624 (5th Cir.1934). Therefore, the Court must find that the debtor made a statement containing matter
which he knew to be false, and that the statement was made willfully with the intent to defraud creditors. Humphries v. Nalley,
269 F. 607 (5th Cir.1920).

The requirement that the false oath be knowingly and willfully made with intent to defraud, in light of the policy embraced
by the jurisprudence of construing the right to discharge liberally in favor of the debtor, has led courts to place something of a
judicial gloss on the statute and to require that the false oath relate to a “material fact” or “material matter.” See, e.g., Tully, 818
F.2d at 110 (“Under § 727(a)(4)(A), the debtor can be refused his discharge only if he (i) knowingly and fraudulently made a
false oath, (ii) relating to a material fact.”); In re Agnew, 818 F.2d 1284, 1290 (7th Cir.1987) (“false oath under section 727(a)
(4)(A) must relate to a material matter before it may bar a discharge”); 4 Collier on Bankruptcy, para. 727.04[1], at 727–57
(15th Ed.1988) (“The false oath must have related to a material matter.”). While the jurisprudence is replete with single-phrase
reiterations of the material fact or matter requirement, the attempts at defining just what a “material fact” or “matter” is reveal
that the “materiality requirement” is probably surplusage.

A leading bankruptcy commentator has described the determination of materiality as follows:

In determining whether or not an omission is material, the issue is not merely the value of the omitted assets
or whether the omission was detrimental to creditors. Even if the debtor can show that the assets were of little
value or that a full and truthful answer would not have directly increased the estate assets, a discharge may
be denied if the omission adversely affects the trustee's or creditors' ability to discover other assets or to fully
investigate the debtor's pre-bankruptcy dealing and financial condition.

Collier on Bankruptcy, supra, at 727–58. A circuit court has stated that “[t]he subject *323  matter of a false oath is ‘material,’
and thus sufficient to bar discharge, if it bears a relationship to the bankrupt's business transactions or estate, or concerns the
discovery of assets, business dealings, or the existence and disposition of his property.” In re Chalik, 748 F.2d 616, 618 (11th

Cir.1984) (citations omitted). 1  These definitions show that the “materiality” requirement, though providing the appearance
of increasing the plaintiff's burden of proof and restricting situations in which discharge will be denied for false oaths, is
basically not limiting. By requiring that an omission or untruth be “material,” the courts are merely enforcing the persuasion
that discharge not be denied on the basis of mere technicality or matters of form and have established the plaintiff's burden as
the demonstration that the defendant possessed the intent at the time the statement was made to knowingly and fraudulently
hinder the administration of the bankruptcy estate. To be simple and blunt (or bluntly simplistic), if a false oath can have no
effect on the administration of the estate, it is difficult to impute fraudulent intent (as the false oath will doubtless be related
simply to matters of technicality or form).
1 It is generally accepted that a creditor does not have to show that it was detrimentally affected by a false oath in order to bar the

debtor's discharge. For example, the Chalik court upheld a debtor's denial of discharge for failing to list information pertaining to

twelve corporations in which he had been an officer, director or major stockholder, notwithstanding that the concealed information

may not have revealed assets available for creditors or otherwise increased the value of the estate. Therefore, the actual financial

consequence to the estate which would have resulted if there had been no false oath need not be materially favorable. Rather, the

Court is charged with the duty of determining whether the false oath concerned a matter which was material to the efficient, reliable

and complete administration of the estate of the debtor.

2  The plaintiff, Leslie Womack Real Estate, Inc., filed the complaint in this proceeding upon allegedly false statements made
in the debtor's schedule of current income and expenditures. Before addressing the issue of whether the statements were false,
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and made “knowingly and fraudulently,” the Court must first find that an untruth or an omission in a debtor's schedule of income
and current expenditures can be material so as to give rise to a denial of discharge under § 727(a)(4)(A). Although an untruth
in this particular statement would rarely, if ever, affect the trustee's ability to discover assets or investigate the debtor's pre-
bankruptcy dealings and financial condition, this Court finds that an untruth within this schedule can relate to a material matter
sufficient to bar a debtor's discharge. This conclusion is based upon the underlying purpose of the schedule:

The duty of the debtor to file a schedule of current income and current expenditures, unless the court orders
otherwise, was added to section 521(1) by the Bankruptcy Amendments and Federal Judgeship Act of 1984.
Section 707(b), also added by the 1984 Act, authorizes the court on its own motion to dismiss a chapter 7
case filed by an individual with primarily consumer debts if it finds that the granting of relief would be a
“substantial abuse” of the provisions of chapter 7. “Substantial abuse” is not defined. However, the schedule of
current income and current expenditures should be of assistance to the court in determining whether a debtor
is likely to be able to pay a substantial portion of the debts out of future income without difficulty. If the court
found that to be the situation, it would dismiss the case under section 707(b).

Collier on Bankruptcy, supra, para. 521.06[4] (footnote omitted). The problematic § 707(b) 2  can only serve its espoused
purpose if the schedule of income and expenses contains truthful information. Therefore, as the U.S. Trustee or the Court (not
on the suggestion of any other party) are dependent upon the schedule, false statements therein can constitute false oaths relating
to material facts or matters sufficient to bar discharge under *324  § 727(a)(4)(A) in the event they are made knowingly and
fraudulently, as they can materially impair the ability of the Court or the U.S. Trustee to make a determination as to whether
a § 707(b) motion is appropriate.
2 For lyrical expression of the confusion shared by at least this Court and one other, see In re Love, 61 B.R. 558 (Bankr.S.D.Fla.1986).

Discussion

The Claim of Dependents

As noted above, the plaintiff has made two allegations of false statements with respect to Mr. Dunbar's schedule of current
income and expenditures. The first allegation concerns the debtor's listing of the nine dependents. The plaintiff makes much
of the fact that these same nine dependents are listed on the bankruptcy petition of Joyce Roberson (recall the almost joint
nature of the petitions). However, the plaintiff has not disputed the fact that all nine persons actually reside in the home of the
debtor and Joyce Roberson.

Bankruptcy Rule 1007(b)(1) requires that a Chapter 7 debtor file a schedule of current income and expenditures, prepared as
prescribed by Official Form No. 6A. Subsection A(3) of the form requires the debtor to list the dependents which “the debtor
supports.” However, neither the form, nor Bankruptcy Rule 1007, nor § 521 of the Code (which gives rise to the requirement that
this information be disclosed) define the term “dependent.” Furthermore, “dependent” is not defined in the general definitional
section of the Code. See 11 U.S.C. § 101.

Congress has formulated various definitions of the term “dependent” throughout numerous areas of federal legislation in
accordance with whatever policy it had in mind when it enacted the items of legislation. See, e.g., 10 U.S.C. § 2181(2) (defining
“dependent” for purposes of educational assistance for members of the armed forces held as captives); 10 U.S.C. § 1032(d)
(1) (disability and death compensation for dependents of members of the armed forces held as captives); 37 U.S.C. § 551
(defining “dependent” for purposes of payments to a missing member of a uniformed service); 30 U.S.C. § 902(a) (Black
Lung Benefits Act); 5 U.S.C. § 8110(a) (compensation for dependents of government officers and employees); 5 U.S.C. §
8441(3) (defining “dependent” for purposes of survivor annuities of government officers and employees); 5 U.S.C. § 8901(9)
(defining “dependent” for purposes of health insurance for government officers and employees); 42 U.S.C. § 3796b(2) (defining
“dependent” for purposes of public safety officers' death benefits); 26 U.S.C. § 152 (the Internal Revenue Code, defining
“dependent” for purposes of meeting one of the requirements in order to claim a deduction against gross income).
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Thus, it is clear that Congress has specifically defined the term when the term was to be used in a particular manner for a
particular purpose or in a manner other than its plain and usual meaning. As mentioned, though, Congress has not chosen
to specifically define “dependent” in the Bankruptcy Code. “A fundamental canon of statutory construction is that, unless
otherwise defined, words will be interpreted as taking their ordinary, contemporary, common meaning.” Perrin v. United States,
444 U.S. 37, 42, 100 S.Ct. 311, 314, 62 L.Ed.2d 199 (1979). See also United States v. Locke, 471 U.S. 84, 95–96, 105 S.Ct. 1785,
1792–1794, 85 L.Ed.2d 64 (1985) (When interpreting statutory language, absent convincing evidence that Congress intended
something different, the Court should give the words their ordinary meaning.).

3  Guided by this remarkably common sense approach, this Court interprets the reference to “dependents” in Official Form
6A to mean a person who reasonably relies on the debtor for support and whom the debtor has reason to and does support
financially. Furthermore, given the cited underlying purpose of requiring the preparation and filing of the schedule of current
income and expenses (so that the Court and the U.S. Trustee will have some document to analyze for purposes of making a
§ 707(b) determination), it makes sense that the term “dependent” be broadly construed, because a debtor who is reasonably
supporting persons living in his household (even though not legally required to do so)  *325  simply will not have that money

available to pay consumer debt. 3

3 This is not to say that there can never be a claim of dependents based on the fact of support without the usual legal or bloodline ties

which would rise to the level of a false oath. This Court's definition of the term “dependent” requires that the debtor have reason

to provide support and that the claimed dependent have reason to rely on the debtor. A case by case analysis is necessary in order

to determine, for example, the length of time the claimed dependents have resided in the household (here, a number of years), the

reason the claimed dependents are residing in the household (here, because they were either children or grandchildren of the woman

with whom Mr. Dunbar had been living—as husband and wife—for a number of years), and whether the claimed dependents were

in fact necessitous (here there has been no dispute as to the fact of support by the debtor, and the Court concludes, that in this case,

offering support to the minor children (either babies or high school students) and to the major children (two of whom were barely

making minimum wage, if that, and one who is unemployed) is reasonable).

4  The first ground for denial of discharge must fail because plaintiff has not proven that the listing of the nine dependents is
false, much less a knowing and fraudulent untruth. As noted above, the plaintiff has not disputed that the listed dependents reside
with the debtor, that they rely on the debtor for the basic necessities of life, or that the debtor utilized his income to provide
support. The plaintiff relies solely on the definition of “dependent” in the Internal Revenue Code, interprets this definition to
limit the debtor's claims of dependents for tax purposes to himself only, and argues that since the debtor is limited to himself

as a dependent for tax purposes he is limited to himself as a dependent for bankruptcy purposes. 4  The Court finds nothing
in the Bankruptcy Code that suggests that the criteria that must be met before a “dependent” can be claimed as a deduction
against gross income are to be applied in determining whether a person is a “dependent” for bankruptcy purposes. Therefore,
in light of this Court's use of a broad definition of the term “dependent,” and the fact that the only allegation regarding the false
claim of dependents is the debtor's failure to heed plaintiff's conclusion that a person cannot be an Official Form 6A dependent
unless he or she qualifies as a dependent for deduction-from-income purposes, the Court finds that the oath regarding the nine

dependents was not false. 5

4 The definition of “dependent” found in the Internal Revenue Code states in pertinent part:

(a) For purposes of this subtitle, the term “dependent” means any of the following individuals over half of whose support, for the

calendar year in which the taxable year of the taxpayer begins, was received from the taxpayer (or is treated under subsection

(c) or (e) as received from the taxpayer): ...

(9) An individual (other than an individual who at any time during the taxable year was the spouse, determined without regard

to section 7703, of the taxpayer) who, for the taxable year of the taxpayer, has as his principal place of abode the home of the

taxpayer and is a member of the taxpayer's household.

26 U.S.C. § 152(a)(9). As is apparent from the general definition of “dependent” in § 152, the Internal Revenue Code also

adopts a broad definition of the term. However, in order to be eligible to deduct the dependency exemption in computing taxable

income, the “dependent” must meet certain other tests. For example, the “dependent” must be a child of the taxpayer who has

not made the age of 19 (or who is a student), or the “dependent's” gross income for the year must be less than the exemption

amount. See 26 U.S.C. § 151(c)(1).
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Plaintiff has introduced the 1987 tax returns of Alvin and Shalot Roberson (showing net, after tax, income of $1,202.47 and

$3,164.30) as additional evidence that these persons were not claimable as dependents for income tax purposes. The Court will not

opine as to the effect of the Internal Revenue Code as regards the debtor's right to claim Ms. Roberson's children and grandchildren

as dependents on his federal income tax return.

5 In absence of any facts whatsoever which would tend to establish fraudulent intent regarding the claim of dependents, this Court is

precluded from finding that Mr. Dunbar should be denied discharge even if it is possible that the Court's definition of “dependent”

might be found to be incorrect, since in the absence of specific statutory guidance, Mr. Dunbar and this Court are in agreement as

to who his dependents are for bankruptcy purposes.

Understatement of Income

5  The second ground alleged as a basis for denying Mr. Dunbar's discharge is the statement that his take-home pay was $650.00
per month, as of the date the voluntary *326  petition and schedule of current income and expenses was prepared (October 9,
1987). The plaintiff has submitted the debtor's 1986 Federal Income Tax Return, which shows annual net income after taxes of
$14,746, and the 1987 payroll records of the debtor, which show net take-home pay of $9,623 from his employment at Cribbs,
Inc. Mr. Dunbar testified at his § 341(a) meeting of creditors that he was at that time receiving $480.00 per week in gross wages.
Plaintiff's Exhibit 8 shows that during the months of September through December, 1987, Mr. Dunbar averaged $287.51 per
week and $1,249.24 per month in after tax wages exclusive of a Christmas bonus, but that during the week of October 1–8, 1987,
his take-home pay was $181.83. Exhibit 8 shows an average of 4.5 pay weeks per month and therefore, as of the date the schedule
was prepared (October 9, 1987), it would have been reasonable to project a monthly take-home pay of $818.25. The 1987
payroll records recap, submitted by the plaintiff as part of Exhibit 8, show net wages for the year after taxes (and miscellaneous
“other” deductions totalling $2,417.27 for union dues, garnishments, etc.), to have been $9,623.55, which translates into take-
home pay of $801.96 per month for the entirety of 1987. The discrepancy, therefore, from the evidence submitted, appears to
have been $168.25 per month based upon the week preceding the preparation of the schedule or approximately $200.00 per
month on a 12–month average (the last four months of the year were somewhat better for Mr. Dunbar). Plaintiff relies upon the §
341(a) meeting testimony (that as of that date Mr. Dunbar admitted that he was making about $480.00 per week in gross wages)
as establishing the broad discrepancy from which to impute fraudulent intent. As mentioned, however, the size of the false
oath is not what the materiality requirement is about; but even if it were, plaintiff has failed to consider that the schedule is of
current income (as of the date of the schedule). Even assuming for discussion that the $168.25–$200.00 per month discrepancy
could constitute a false oath relating to a material matter, analysis of the evidence as to intent to defraud or make a false oath
establishes that, for purposes of this decision, there has been no fraudulent intent on the part of Mr. Dunbar.

The transcript of the § 341(a) meeting makes it clear that Mr. Dunbar's lawyer was somewhat confused when preparing the
schedules for Mr. Dunbar and Ms. Roberson. As mentioned, the two debtors were and had been living together as husband
and wife for years (a situation which, in Louisiana, does not evolve into a relationship upon which the law confers the status
of marriage). Because they were not married, their attorney filed two individual cases on their behalf. (See 11 U.S.C. § 302).
When asked by the estate administrator during the § 341(a) meeting to explain the expenses listed on the schedule, Mr.
Dunbar's attorney, at one point, indicated that the expenses listed on each debtor's schedule represented the total expenses of the
household, but later corrected himself and stated that he listed one-half of the total household expenses on each schedule. The
discussion at the § 341(a) meeting about the schedule and the true income picture, however, is virtually incomprehensible. At
one point Mr. Dunbar's attorney states that he believes he split the income of Mr. Dunbar, puting half in his schedule and half
in Ms. Roberson's schedule, but, finally, he does not appear to be sure of just what he did. Furthermore, there is no indication
that Mr. Dunbar intended to conceal his true income. Although he testified (in response to a question by his own attorney)
that his take-home pay according to the schedule was $650 per month, he testified in response to questioning by the plaintiff's
counsel that his gross wages at the time of the meeting were $480 per week. There was no questioning at the § 341(a) meeting
by counsel for plaintiff herein as to what the take-home wages actually were as of the date of preparation of the schedule or as
to why the schedule of income differed from the wages apparently earned as of the § 341(a) meeting date. Based upon the §
341(a) testimony as transcribed, the Court is convinced that neither Mr. Dunbar nor his attorney knew why the income figure
listed in the schedule was $650.00.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS302&originatingDoc=I054014846e8d11d98778bd0185d69771&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Folder*cid.6b2a352b067747db993ad47782c33f8e*oc.Search)


In re Dunbar, 99 B.R. 320 (1989)

19 Bankr.Ct.Dec. 446

 © 2012 Thomson Reuters. No claim to original U.S. Government Works. 8

There is no indication that Mr. Dunbar knew what his attorney had done, and *327  there is no concrete indication that his
attorney had any idea what he had done. The Court further notes that Mr. Dunbar was not subpoenaed by the plaintiff, and,
therefore, the only items of evidence as to intent are the payroll records, the tax returns and the § 341(a) meeting transcript.
Based upon the evidence before it (which, to reiterate, does not include even one question put to Mr. Dunbar about why the
schedule says what it says), this Court finds that the debtor's schedule of net income, while apparently inaccurate, was the result
of carelessness or ignorance on the part of Mr. Dunbar (or on the part of his attorney) and was not a fraudulent act. See In re

Fischer, 4 B.R. 517, 518 (Bankr.S.D.Fla.1980). 6  This case is not one in which the debtor maintained a “reckless and cavalier
disregard for the truth serious enough to supply the necessary fraudulent intent required by Section 727(a)(4)(A).” Gonday,
27 B.R. at 433. Mr. Dunbar's forthright, though somewhat befuddled, testimony at the § 341(a) meeting further belies any
indication of fraudulent intent. See Humphries v. Nally, 269 F. 607, 608–609 (5th Cir.1920) (where the court found no evidence
of fraudulent intent when the bankrupt made a full and true disclosure through testimony at the meeting of creditors.)
6 Counsel for the debtor is admonished to pay particular attention in the future to the requirement of collecting accurate information

in preparation of the required bankruptcy pleadings, schedules and statements.

Request for Attorney's Fees

6  In his answer to the complaint, the defendant requests attorney's fees and costs in accordance with 11 U.S.C. § 523(d) which
provides:

(d) If a creditor requests a determination of dischargeability of a consumer debt under subsection (a)(2) of
this section, and such debt is discharged, the court shall grant judgment in favor of the debtor for the costs
of, and a reasonable attorney's fee for, the proceeding if the court finds that the position of the creditor was
not substantially justified, except that the court shall not award such costs and fees if special circumstances
would make the award unjust.

11 U.S.C. § 523(d). An award of attorney's fees pursuant to this section is limited to a determination of dischargeability of a
consumer debt under § 523(a)(2). This action was brought under § 727(a)(4)(A). Because § 523(d) does not provide a statutory
basis for an award of attorney's fees and costs for actions under § 727, the Court denies the debtor's request for fees and costs.

A separate order will be entered this date.

ORDER

For written reasons separately entered this date,

IT IS ORDERED that the relief requested in plaintiff's complaint to deny the debtor's discharge on the grounds that debtor
knowingly and fraudulently made false statements be and hereby is DENIED, and that plaintiff's complaint be and hereby is
DISMISSED with prejudice, at plaintiff's cost.

IT IS FURTHER ORDERED that defendant's request for attorney's fees and costs pursuant to 11 U.S.C. § 523(d), and otherwise,
be and hereby is DENIED.

Parallel Citations

19 Bankr.Ct.Dec. 446

End of Document © 2012 Thomson Reuters. No claim to original U.S. Government Works.
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404 B.R. 506
United States Bankruptcy Court,

W.D. Arkansas,
Fayetteville Division.

In re Orin Bret JUSTICE, Debtor.

No. 5:06–bk–71631. | April 15, 2009.

Synopsis

Background: Creditor moved to dismiss debtor's Chapter 7 case based on “means test” presumption of abuse, and the
Bankruptcy Court denied motion on theory that, even if “means test” presumption were triggered and not rebutted, decision
whether to dismiss was discretionary with court. Creditor appealed. The District Court, Jimm Larry Hendren, J., 2008 WL
4368668, reversed and remanded.

Holdings: The Bankruptcy Court, Ben T. Barry, J., held that:
1 24-year-old, unemployed daughter with infant son, who was living in same household with Chapter 7 debtor and financially
dependent on him for support for nearly one year prior to commencement of his bankruptcy case and for about one year
afterward, qualified as “dependent” of debtor's, along with her infant child, such that debtor, in performing “means test”
calculation, could take larger deductions allowed under Internal Revenue Service (IRS) guidelines for household of five;
2 sum that Chapter 7 debtor paid to enable his minor daughter to go on school-related trip to Europe was not “reasonable and
necessary” educational expense, such as debtor could deduct; and
3 while creditor failed to present evidence as to how much money debtor's dependent, college-age daughter had received from
single parent scholarship fund to pay for her motor vehicle and vehicle insurance and for day-care for her infant child, it was
inconceivable that these amounts, which daughter regularly received and used for payment of these household expenses, was
less than the $18.61 per month that was needed, along with debtor's other monthly income, to trigger “means test” presumption
of abuse.

Case conditionally dismissed, unless converted.

West Headnotes (12)

1 Bankruptcy Proceedings;  Motion or Sua Sponte Action

Term “family size,” as used on “means test” form in directing Chapter 7 debtor to take deductions allowed under
Internal Revenue Service (IRS) standards based on his applicable “family size,” was potentially more inclusive than
term “dependents,” as used in “means test” provision itself in authorizing debtor to take deductions specified under IRS
standards for area in which debtor resided for the debtor, debtor's spouse, and dependents of debtor; accordingly, in
deciding whether Chapter 7 debtor who resided in same home with his wife, their minor daughter, their adult daughter
and her infant son was limited, in performing “means test” calculation for determining whether presumption of abuse
exists, to deductions provided under IRS standards for household of three or whether he could take larger deductions
authorized for household of five based on fact that his adult daughter and her son were living with him, court had to
determine whether adult daughter and her son were “dependents” of debtor, as term was used in “means test” provision,
rather than whether they were part of debtor's “family,” as used in “means test” form. 11 U.S.C.A. § 707(b)(2)(A)(ii)
(I); Official Bankruptcy Form 22A, 11 U.S.C.A.
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2 Bankruptcy Rules

When official bankruptcy form is in conflict with statutory language, court cannot choose to defer to official form.

3 Statutes Meaning of Language

Unless otherwise defined, words in statute will be interpreted as taking their ordinary, contemporary, common
meaning.

4 Bankruptcy Proceedings;  Motion or Sua Sponte Action

In deciding whether adult daughter and infant grandson living in same household with debtor, his wife, and their
minor daughter qualified as “dependents” of debtor, so as to entitle debtor, in performing “means test” calculation for
determining whether presumption of abuse exists, to take larger deductions allowed under Internal Revenue Service
(IRS) guidelines for household of five, bankruptcy court had to remember purpose of “mean test” provision, i.e., to
ensure that debtors who could afford to repay some portion of their unsecured debts were required to do so, and could
not interpret term “dependent” too broadly, as requiring mere reliance on debtor for support, as this broad construction
would conflict with purpose of “mean test” provision. 11 U.S.C.A. § 707(b)(2)(A)(ii)(I).

5 Bankruptcy Proceedings;  Motion or Sua Sponte Action

Bankruptcy Claims and Assets;  Propriety and Feasibility in General

At some point in time, under some circumstances, debtor's moral obligation to provide support for his or her children
becomes sufficiently tenuous that it must yield to countervailing interest of debtor's creditors in receiving payment.

6 Bankruptcy Proceedings;  Motion or Sua Sponte Action

In order for individual to qualify as “dependent” of debtor, as that term is used in “means test” calculation for
determining whether presumption of abuse exists, debtor must have reason to provide support, and claimed dependent
must have reason to rely on debtor. 11 U.S.C.A. § 707(b)(2)(A)(ii)(I).

7 Bankruptcy Proceedings;  Motion or Sua Sponte Action

To determine whether individual qualifies as “dependent” of debtor, as that term is used in “means test” calculation for
determining whether presumption of abuse exists, court must engage in case-by-case analysis based on factors such
as length of time the claimed dependent resided in debtor's household, reason the claimed dependent is residing in
debtor's household, and whether the claimed dependent was, in fact, necessitous. 11 U.S.C.A. § 707(b)(2)(A)(ii)(I).

8 Bankruptcy Proceedings;  Motion or Sua Sponte Action

Among factors pertinent to whether individual qualifies as “dependent” of debtor, as that term is used in “means test”
calculation for determining whether presumption of abuse exists, are age of alleged dependent, how much income or
support from third parties he or she receives, and whether alleged dependent is still in school. 11 U.S.C.A. § 707(b)
(2)(A)(ii)(I).
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9 Bankruptcy Proceedings;  Motion or Sua Sponte Action

Important factor for court to consider in deciding whether individual qualifies as “dependent” of debtor, as that term
is used in “means test” calculation for determining whether presumption of abuse exists, is whether alleged dependent
could be claimed as dependent on debtor's federal income tax returns, or whether he or she could qualify as dependent
in another legally cognizable way, such as for purpose of medical insurance. 11 U.S.C.A. § 707(b)(2)(A)(ii)(I).

10 Bankruptcy Proceedings;  Motion or Sua Sponte Action

Twenty-four-year-old, unemployed daughter with infant son, who was living in same household with Chapter 7 debtor
and financially dependent on him for support for nearly one year prior to commencement of his bankruptcy case and
for about one year afterward, qualified as “dependent” of debtor's, along with her infant child, such that debtor, in
performing “means test” calculation for determining whether presumption of abuse exists, could take larger deductions
allowed under Internal Revenue Service (IRS) guidelines for household of five, and was not limited to lesser deductions
allowed for household of three, based solely on presence in household of debtor, his spouse and their minor daughter.
11 U.S.C.A. § 707(b)(2)(A)(ii)(I).

11 Bankruptcy Proceedings;  Motion or Sua Sponte Action

Sum that Chapter 7 debtor paid to enable his minor daughter to go on school-related trip to Europe was not
“reasonable and necessary” educational expense, such as debtor could deduct in performing “means test” calculation
for determining whether presumption of abuse exists, where debtor acknowledged that participation in trip was not
required and failed to show that he had provided any written documentation or detailed explanation, as required by
“means test” provision. 11 U.S.C.A. § 707(b)(2)(A)(ii)(IV).

12 Bankruptcy Proceedings;  Motion or Sua Sponte Action

While creditor, as party moving to dismiss debtor's Chapter 7 case based on “means test” presumption of abuse,
failed to present evidence as to how much money debtor's dependent, college-age daughter had received from single
parent scholarship fund to pay for her motor vehicle and vehicle insurance and for day-care for her infant child, it
was inconceivable that these amounts, which daughter regularly received and used for payment of these household
expenses, was less than the $18.61 per month that was needed, along with debtor's other monthly income, to trigger
“means test” presumption of abuse; accordingly, absent evidence of any special circumstances sufficient to rebut
presumption, bankruptcy case had to be dismissed as abuse of provisions of Chapter 7. 11 U.S.C.A. §§ 101(10A),
707(b)(2).

1 Cases that cite this headnote

Attorneys and Law Firms

*508  Todd P. Lewis, Conner & Winters, LLP, Fayetteville, AR, for Advanced Control Solutions, Inc.

Jack L. Martin, Steven Travis Robbins, Jack & Holly Martin, PA, Springdale, AR, for the debtor.

William M. Clark, Jr., chapter 7 trustee.
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Opinion

ORDER

BEN T. BARRY, Bankruptcy Judge.

Before the Court is a Motion to Dismiss filed on April 24, 2007, by creditor Advanced Control Solutions, Inc. [Advanced
Control], remanded to this Court by the United States District Court for further proceedings consistent with its Order of
September 22, 2008. A hearing was held on the motion to dismiss January 14, 2009, at the conclusion of which the Court took
the motion under advisement. For the reasons stated below, the Court grants Advanced Control's motion; the debtor has 20 days
from the date of this order to convert or the case will be dismissed.

Jurisdiction

This Court has jurisdiction over this matter under 28 U.S.C. § 1334 and 28 U.S.C. § 157, and it is a core proceeding under 28
U.S.C. § 157(b)(2)(A). The following *509  order constitutes findings of fact and conclusions of law in accordance with Federal
Rule of Bankruptcy Procedure 7052, made applicable to this proceeding under Federal Rule of Bankruptcy Procedure 9014.

Procedural History

On August 1, 2006, the debtor filed a chapter 13 bankruptcy petition. On December 20, 2006, the chapter 13 case was converted
to a case under chapter 7. On January 16, 2007, the case was dismissed for failure to file a chapter 7 statement of current monthly
income, or means test. The next day, the debtor filed a chapter 7 means test [Means Test] indicating a 60–month disposable
income of $28,203.60, a household size of three persons, expenses calculated based on a family size of three, that the debtor
is an above-median income debtor, and that a presumption of abuse arises. On January 23, 2007, the debtor filed a Motion
to Set Aside Dismissal Order, to which the chapter 7 trustee and Advanced Control responded. The Court held a hearing on
March 6, 2007, and took the matter under advisement. On March 15, 2007, the Court granted the debtor's motion and set aside
the dismissal order.

On April 24, 2007, Advanced Control filed a Motion to Dismiss the debtor's case arguing for dismissal under 11 U.S.C. § 707(b)
(2), alleging an unrebutted presumption of abuse existed, and under § 707(b)(3), alleging that the totality of the circumstances
of the debtor's financial situation demonstrated abuse. The Court held a hearing on July 24, 2007, at which time the motion to
dismiss was denied. In its ruling, the Court stated that it was in the best interests of creditors to neither dismiss or convert the case,

that it relied on § 707(b), and that the language of § 707(b) is “permissive, it's not mandatory—the court may dismiss a case....” 1

The Court also found that the totality of the circumstances of the debtor's financial situation did not warrant dismissal under §
707(b)(3) and that the debtor did not file his petition in bad faith. Advanced Control moved for leave to take an interlocutory
appeal of the order denying its Motion to Dismiss, but leave was denied by the district court.
1 Section 707(b)(1) states, “After notice and a hearing, the court, on its own motion or on a motion by the United States trustee, trustee

(or bankruptcy administrator, if any), or any party in interest, may dismiss a case filed by an individual debtor under this chapter

whose debts are primarily consumer debts, or, with the debtor's consent, convert such a case to a case under chapter 11 or 13 of this

title, if it finds that the granting of relief would be an abuse of the provisions of this chapter.” 11 U.S.C. § 707(b)(1) (emphasis added).

On August 30, 2007, the debtor filed an amended chapter 7 means test; on September 5, 2007, the debtor filed a second
amended means test [Amended Means Test]. The Amended Means Test indicated a 60–month disposable income of $1383.60,
a household size of five persons, expenses calculated based on a family size of five, that the debtor is an above-median income
debtor, and that a presumption of abuse does not arise.

On September 25, 2007, the debtor filed a Motion for Discharge, requesting that the Court grant him a discharge pursuant to §
727(a). On October 15, 2007, Advanced Control responded, and on November 7, 2007, the Court held a hearing on the motion
and response. The Court granted the motion for discharge on November 13, 2007. At the hearing, the Amended Means Test was
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not introduced into evidence, 2  and the Court stated, in *510  ruling on the motion for discharge, that the Amended Means Test
should not be considered because it was not relevant to the motion before the Court. The issue before the Court was whether
the debtor was entitled to a discharge under § 727(a).
2 Both attorneys referenced the Amended Means Test during the hearing. Counsel for Advanced Control referenced the filing of the

Amended Means Test in his opening as a reason the Court should not grant the debtor's discharge, though he later argued that the

Court should not consider the Amended Means Test at all. Counsel for the debtor referenced that the Means Test had been amended

to reflect the debtor's living situation. When asked whether either party wished to introduce evidence, Advanced Control stated that it

relied “on the record of the Court as far as the filing of pleadings and the orders that have been already entered ....”, but introduced no

stipulations or evidence and did not ask the Court to take judicial notice of anything. Likewise, the debtor's counsel did not introduce

the Amended Means Test or provide stipulations relating to it. Therefore, at most, the only evidence before the Court at that hearing

about the Amended Means Test was that one had been filed.

On November 19, 2007, Advanced Control filed a Notice of Appeal, appealing this Court's Order Overruling Motion to Dismiss
and Order Granting Debtor's Motion for Discharge. In its appeal to the United States District Court, Advanced Control argued
that this Court erred in its view that dismissal or conversion under § 707(b)(1) is discretionary when an unrebutted presumption
of abuse exists. The district court agreed with Advanced Control and concluded “that the Bankruptcy Court had only two options
when faced with the unrebutted presumption of abuse in Justice's Means Test (to dismiss his petition or convert it back to a
Chapter 13),” and reversed this Court's order granting the debtor's discharge. Justice v. Advanced Control Solutions, Inc., 2008
WL 4368668, at *5 (W.D.Ark. Sept.22, 2008). The district court declined to reverse this Court's order denying the motion to
dismiss because “[t]he Bankruptcy Court is the proper court to determine, in the first instance, whether dismissal or conversion
to Chapter 13 is the proper step to be taken based on Justice's presumed abuse of Chapter 7.” Id. at *6. The district court
remanded the case to this Court “for further proceedings consistent with [its] opinion.” Id.

Consideration of the Motion to Dismiss on Remand

Pursuant to the district court's order of remand, the motion to dismiss was reset for hearing in this Court on November 13, 2008.
Prior to the hearing, the debtor filed an Amended Motion for Hearing on Consideration of Means Test Filed September 5, 2007,
requesting that this Court consider the Amended Means Test in the November 13 hearing. Advanced Control responded and
the amended motion and response were also set for hearing on November 13.

At the November 13 hearing, Advanced Control argued that the law of the case doctrine prevented the Court from considering
the Amended Means Test relying, in part, on dictum in this Court's ruling at the November 7 hearing. However, the Court
disagreed and granted the debtor's motion. The Court stated that the law of the case doctrine did not prohibit the Amended
Means Test from being considered in the context of the motion to dismiss on remand because the issue was not before the
Court at the November 7, 2007, hearing and the district court did not consider the Amended Means Test on appeal. In its order
overruling this Court's Order granting the debtor a discharge, the district court recognized that this Court did not consider the
debtor's Amended Means Test. Justice, 2008 WL 4368668, at * 1, *4. The Court then continued the hearing on the motion to
dismiss to January 14, 2009.

*511  On December 3, 2008, the debtor filed a response to the motion to dismiss and a request that the Court dismiss the motion
as untimely. Advanced Control responded on December 30, 2008, and both responses were also set for hearing on January 14,
2008. At the January 14 hearing, the Court first heard, and denied, the debtor's motion to dismiss Advanced Control's motion
to dismiss; it then proceeded to consider Advanced Control's motion to dismiss. The Court admitted the Means Test and the
Amended Means Test into evidence, as well as certain pages of Mr. Justice's deposition, taken on October 10, 2007. At the
conclusion of the hearing, the Court took the motion to dismiss under advisement. Because this Court previously ruled at the
November 13 hearing that consideration of the Amended Means Test did not violate the law of the case doctrine, this Court
will consider the Amended Means Test and determine, in accordance with the directives from the United States District Court,
whether an unrebutted presumption of abuse exists, which would require this Court either to convert or dismiss the debtor's
case under § 707(b)(2).

The Debtor's Amended Means Test
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Line 14 of the Amended Means Test states that the debtor has a “household size” of five and that the applicable median family
income in Arkansas for a household size of five is $57,778.00. Mr. Justice's income appears to be his sole source of income,
and no other person or entity contributes income to the household expenses on a regular basis, according to line 8. The debtor's
current monthly income is $7246.81 and his annualized income is $86,961.72. Because his annualized income is greater than
the applicable median family income for the state of Arkansas, the debtor is an above-median income debtor and is required
to complete the balance of the means test.

Part V calculates deductions allowed under § 707(b)(2), and line 19 in this section allows a deduction for Allowable Living
Expenses using IRS National Standards. On line 19 of his Amended Means Test, the debtor took a deduction of $1762.00, which

would be the applicable amount under the IRS National Standards for a family size of five. 3  Line 20A allows a deduction for
“housing and utilities; non-mortgage expenses” using IRS Housing and Utilities Standards. On line 20A of his Amended Means
Test, the debtor took a deduction in the amount of $404.00, which is the applicable local standard for a family size of more than
four living in Benton County, where the debtor resides. Line 20B allows a deduction for “housing and utilities; mortgage/rent
expense” using IRS Housing and Utilities Standards. On line 20B, the debtor stated that his housing and utilities for mortgage
expense deduction is $805.00, which is also the applicable local standard for a family size of more than four persons living in
Benton County. Line 38 allows a deduction for the debtor's actual average monthly expenses incurred in providing elementary
and secondary education for his minor child. On line 38, the debtor stated an expense of $125.00 per month.
3 The debtor's Official Form B22A uses the term “family size” in lines 19, 20A, and 20B; however, these lines on Official Form

B22A have since been amended, and “family size” is replaced with “household size.” This change does not affect the outcome of

this Court's decision.

Position of the Parties

On page 1 of the Amended Means Test, the debtor checked a box indicating that a presumption of abuse does not arise. However,
Advanced Control disagrees and argued that the debtor erred in completing his Amended Means Test by choosing applicable

*512  Local and National Standards based on a family size of five instead of a family size of three. 4  Advanced Control asserts
that the debtor should have chosen National and Local Standards based on a family size of three, in part, because the debtor's
adult daughter and her son were not claimed as dependents on the debtor's IRS tax returns and, therefore, cannot be “dependents
of the debtor” under § 707(b)(2)(A)(ii)(I). If the debtor's expense calculations were based on a family size of three, an unrebutted
presumption of abuse would exist. The debtor's position is that claiming his adult daughter and her son on his IRS tax returns
is not determinative of whether they are his dependents for purposes of § 707(b)(2)(A)(ii)(I), and he urges the Court to adopt
a more common definition of the term “dependent.”
4 At the hearing, Advanced Control did not allege that the debtor erred in choosing his applicable median family income based on a

household size of five because under either scenario, the debtor is above the median family income for the state of Arkansas.

Advanced Control also argued that the educational expense of $125.00 claimed on line 38 of the Amended Means Test should
not be allowed. Advanced Control's position is that this expense was not a reasonable or necessary expense and should be
removed from the debtor's allowed expenses.

Findings of Fact and Conclusions of Law

There are two issues before the Court, the resolution of which may result in a presumption of abuse on the debtor's Amended
Means Test. The first issue is whether the debtor completed his Amended Means Test correctly by using a family size of five,
which removes the presumption of abuse that would otherwise exist. If in resolving this issue, the debtor's adult daughter,
Arrin, and her son are considered dependents of the debtor, the debtor may be required to add certain financial assistance to his
Amended Means Test calculations. The second issue is whether the debtor may claim the $125.00 educational expense. The
resolution of either issue could change the outcome of the Amended Means Test.
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Whether the Debtor May Choose Applicable Standards Based on a Family Size of Five

Preliminarily, the Court must address the relationship between the term “dependent,” as used in § 707(b)(2)(A)(ii)(I), and the
phrase “family size,” as used on the means test form, to determine which term controls for the purpose of choosing applicable
local and national standards.

Because the debtor's annualized income is greater than the debtor's applicable median family income, the debtor must complete
the calculations set forth in § 707(b)(2) to determine whether his chapter 7 bankruptcy case is presumed to be an abuse under the
code. 11 U.S.C. § 707(b)(2), (7). The calculations required under § 707(b)(2) allow debtors to deduct various monthly expenses
from their current monthly income, including certain expenses specified in the collection standards of the Internal Revenue
Service. Specifically, § 707(b)(2)(A)(ii)(I) states,

The debtor's monthly expenses shall be the debtor's applicable monthly expense amounts specified under the
National Standards and Local Standards, and the debtor's actual monthly expenses for the categories specified
as Other Necessary Expenses issued by the Internal Revenue Service for the area in which the debtor resides,
as in effect on the date of the order for relief, for the debtor, the dependents of the debtor, and the spouse of the
debtor in a joint case, if the *513  spouse is not otherwise a dependent. Such expenses shall include reasonably
necessary health insurance, disability insurance, and health savings account expenses for the debtor, the spouse
of the debtor, or the dependents of the debtor.

11 U.S.C. § 707(b)(2)(A)(ii)(I) (emphasis added). The computation required by § 707(b)(2), also referred to as the means test,
is made on Official Form B22A in accordance with Federal Rule of Bankruptcy Procedure 1007(b)(4). Lines 19, 20A, and 20B
of the debtor's Amended Means Test directed him to use IRS Standards based on his applicable family size for the allowed

expenses on those lines. 5

5 See supra note 3.

1  2  Although the term family size is used on the means test form, the bankruptcy code expressly limits the debtor's monthly
expenses to those for the debtor, the spouse of the debtor, and dependents of the debtor, with exceptions not relevant in this
case. Presumably, family size would be a more inclusive term, but because Congress chose to limit debtors' expenses to their
dependents, the form must defer to the language of the code. As the court in In re Law stated,

[W]hen an official form is in conflict with statutory language, the court cannot choose to defer to the official
form. The statute controls over the official form.... Congress did not create Form 22C. Congress drafted and

passed BAPCPA, 6  while the Judicial Conference of the United States created Form 22C. This Court thus
rejects the notion that any instructions on that form can be used to divine congressional intent-especially when
the language on the form directly conflicts with clear statutory language....

6 Bankruptcy Abuse Prevention and Consumer Protection Act of 2005.

In re Law, 2008 WL 1867971, at *7 (Bankr.D.Kan. Apr.24, 2008)(disagreeing with the court in In re Plumb, which
deferred to the form's instructions because the instructions were more specific, reflect the actual living situation of many
families, and Congress used the term “dependents” elsewhere on the means test form. In re Plumb, 373 B.R. 429, 437–38
(Bankr.W.D.N.C.2007)); see also In re Napier, 2006 WL 4128358, at *2 (Bankr.D.S.C. Sept.18, 2006)(holding “[t]o the extent
that Official Form B22C indicates that Debtors may include the boarders in the means test calculation, it must yield to the
plain language of § 707(b)(2), which only allows Debtors to include dependents.”). Accordingly, the Court finds that the term
“dependents” controls in determining the family size the debtor uses to choose applicable local and national standards.

Whether the Adult Daughter is a Dependent Under the Code

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_0123000089ab5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_c0ae00006c482
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_c0ae00006c482
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_c0ae00006c482
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_0123000089ab5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_0123000089ab5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_c0ae00006c482
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRBPR1007&originatingDoc=I41bdffa638f411deb23ec12d34598277&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015903903&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015903903&pubNum=0000999&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012919401&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012919401&pubNum=164&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_164_437
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012919401&pubNum=164&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_164_437
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011703704&pubNum=0000999&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_c0ae00006c482


In re Justice, 404 B.R. 506 (2009)

 © 2012 Thomson Reuters. No claim to original U.S. Government Works. 8

Therefore, the question before the Court becomes whether the debtor's adult daughter and grandson are within the definition of
“dependents” under § 707(b)(2)(A)(ii)(I). Mr. Justice testified that at the time of the bankruptcy filing, August 1, 2006, his wife,
minor daughter, adult daughter (Arrin) and Arrin's infant son lived with him in his and his wife's home. Arrin had moved back
in around September 2005, when she was 23 years old. Mr. Justice testified that Arrin moved in with them because she was
pregnant, unemployed, and could not afford a place to live. Arrin's son was born February 28, 2006. When Mr. Justice filed his
bankruptcy petition, Arrin was unemployed and a full-time student attending community college classes. Arrin received some
state aid to pay for daycare, and Ms. Justice also watched her grandchild while Arrin was at school. The *514  debtor testified
that Arrin received no income and received no child support. She received some assistance from the Single Parent Scholarship
Fund, which helped pay for her car payment, insurance, and gasoline. Arrin also received money from scholarships and other
aid to pay for school and books. Mr. Justice testified that she contributed none of this support to the household and paid no
rent. The debtor and his wife paid for Arrin's food, supplies for the baby, and home utilities. At the hearing, Mr. Justice did
not know the dollar amounts of how much assistance Arrin received from any source, and his deposition does not contain this
information. Mr. Justice also testified that Arrin could not have “gotten by” without help and that her stay was open-ended.
Arrin and her son moved out of her parents' home in September 2007.

The debtor testified that he did not claim Arrin on his 2005 or 2006 tax returns and did not claim Arrin's son, who was born
in early 2006, on his 2006 tax returns. He stated that no one told him he could not claim them, he just did not think he could.
This Court takes judicial notice that the debtor did list Arrin and her son as his dependents on Schedule I of his bankruptcy

schedules. 7  According to his deposition, the debtor amended his Means Test to include Arrin and her son as household members
because his lawyers believed they found case law supporting his right to add them.
7 A court may take judicial notice of its own orders and records in a case before the court. Fed.R.Evid. 201.

Definition of Dependent

3  “Dependent” is defined in several areas of federal legislation. Leslie Womack Real Estate, Inc. v. Dunbar (In re Dunbar), 99
B.R. 320, 324 (Bankr.M.D.La.1989)(citing at least six federal statutes defining dependent in various legal contexts). Congress
could have defined “dependent” for purposes of the bankruptcy code, but did not. In re Dunbar, 99 B.R. at 324 (noting that
“Congress has specifically defined [dependent] when the term was to be used in a particular manner for a particular purpose or
in a manner other than its plain and usual meaning”). In the absence of a definition provided by Congress, this Court will defer
to the “fundamental canon of statutory construction ... that, unless otherwise defined, words will be interpreted as taking their
ordinary, contemporary, common meaning.” Dunbar, 99 B.R. at 324 (quoting Perrin v. United States, 444 U.S. 37, 42, 100 S.Ct.
311, 62 L.Ed.2d 199 (1979)); see also Rousey v. Jacoway, 544 U.S. 320, 330, 125 S.Ct. 1561, 161 L.Ed.2d 563 (2005)(looking
to the “ordinary meaning” of terms used, but not defined, in the bankruptcy code). This approach was taken by one court that
concluded, in the context of completing the debtor's schedules, that “dependent” meant “a person who reasonably relies on
the debtor for support and whom the debtor has reason to and does support financially.” Dunbar, 99 B.R. at 324. Black's Law
Dictionary provides a similar, but broader, definition: “[o]ne who relies on another for support; one not able to exist or sustain
oneself without the power or aid of someone else.” Black's Law Dictionary (8th ed.2004).

A review of case law reflects that, despite analysis by several courts, there is no consensus among bankruptcy courts as to who
is a dependent for purposes related to the means test. In at least one case, whether the alleged dependents were claimed as

dependents on the debtor's IRS *515  tax returns was determinative. 8  United States Trustee v. Duncan (In re Duncan), 201
B.R. 889, 897 (Bankr.W.D.Pa.1996)(stating that “[b]ecause respondent and his wife do not presently have any dependents, as
evidenced by their most recent income tax returns and respondent's Schedule I, the Court must find that any support that they
provide to the other six members of their present household is necessarily voluntary in nature.”).
8 For IRS purposes, a dependent is either a qualifying child or a qualifying relative. 26 U.S.C. § 152.

Other courts have considered whether the debtor could have claimed the alleged dependent on the IRS tax returns as one factor
among others. In one case, the court held that the debtors' 18 year-old nephew living with them at the time of the bankruptcy
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filing was not a dependent because he was not listed on the debtors' tax returns and no evidence was presented as to the debtors'
expenditures on his behalf. In re O'Connor, 2008 WL 4516374, at *10–11 (Bankr.D.Mont. Sept.30, 2008). In a case out of
Missouri, the fact that the debtors would be entitled to claim their adult 20–year–old daughter on their IRS tax return was a
factor the court considered, along with the fact that under applicable state law, the debtors' parental support obligation continued
until their child completed either college or post-secondary vocational education, or reached the age of 22. In re Smith, 269
B.R. 686, 689–90 (Bankr.W.D.Mo.2001).

In the context of a pre-BAPCPA chapter 13 plan confirmation, one court defined dependent as a person supported financially by
a debtor and who reasonably relies on that support, but clarified that “[o]ne could certainly argue that it is always ‘reasonable’
for the recipient of financial assistance to rely on such assistance: the more pertinent question is whether it is reasonable under
the circumstances for the court to permit the debtor to undertake the obligation of supporting the would-be dependent.” In
re Gonzales, 157 B.R. 604, 609 (Bankr.E.D.Mich.1993). In Gonzales, the adult children in question were still considered
dependents of their parents by the IRS and by the debtors' medical and hospitalization insurer. Id. at 610. The court considered
the adult children to be dependents for purposes of § 1325(b), because “society is prepared in this day and age to accept the
notion that a 19–year old and a 21–year old undergraduate college students are still their parents' dependents,” and the “[d]ebtors'
children, although above the age of majority, have within society's current expectations reasonably not yet left the nest.” Id.
at 610–11.

4  When a term is not defined, and without legislative intent to the contrary, “statutory terms are given their plain, ordinary, and
commonly understood meaning.” Schumacher v. Cargill Meat Solutions Corp., 515 F.3d 867, 871 (8th Cir.2008). However, the
definition of dependent must require more than mere reliance. Section 707(b)(2) was enacted as part of BAPCPA, the purpose
of which, in part, was to “curb abuse of the bankruptcy system by implementing a means test to ensure that those who can
afford to repay some portion of their unsecured debts are required to do so.” 151 Cong. Rec. S2462, 2470 (2005)(statement of
Sen. Nelson). The means test was intended to “ensure that debtors repay creditors the maximum they can afford.” H.R.Rep. No.
109–31, pt. 1 (2005). When adult children qualify as dependents under § 707(b)(2)(A)(ii)(I), debtors apply standards based on a
larger family size, and, therefore, subtract a greater amount of expenses from their *516  current monthly income. Depending
on the resulting figure, more dependents may result in an amount of disposable income that does not trigger the presumption
of abuse, which may in turn allow chapter 7 debtors to avoid dismissal or conversion of their cases under § 707(b)(2).

5  6  7  8  9  In the light of the purpose of § 707(b)(2), the ordinary meaning of the term “dependent” as defined by
Black's Law Dictionary is too broad; it could conceivably include persons who live outside the debtor's home and who are only
somewhat dependent on the debtor. This would clearly be an abuse and manipulation of the means test. This Court agrees with
the Gonzales court that “at some point in time, under some circumstances, the debtor's moral obligation to provide support for
her children becomes sufficiently tenuous that it must yield to the countervailing interest of the debtor's creditors in receiving
payment.” In re Gonzales, 157 B.R. at 609–11; see also In re Mastromarino, 197 B.R. 171, 178 (Bankr.D.Me.1996)(stating that
“[t]o grant such voluntary expenditures priority over existing legal obligations would be to permit Mastromarino unilaterally to
subordinate his creditors to his personal lifestyle choices. That he may not do.”). However, that point in time must be determined
on a case-by-case basis on the facts of each case. In applying the ordinary meaning of dependent, this Court is also guided by
the Dunbar court's analysis:

This Court's definition of the term “dependent” requires that the debtor have reason to provide support and
that the claimed dependent have reason to rely on the debtor. A case by case analysis is necessary in order
to determine, for example, the length of time the claimed dependents have resided in the household ..., the
reason the claimed dependents are residing in the household ..., and whether the claimed dependents were
in fact necessitous....

In re Dunbar, 99 B.R. at 325 n. 3. Other facts to consider include the age of the alleged dependents, how much income or
support from third parties they receive, and whether they are in school. Additionally, an important inquiry is whether the alleged

dependent could be claimed as a dependent on the debtor's IRS tax returns 9  or could qualify as a dependent in another legally
cognizable way, for example, for the purpose of medical insurance.
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9 The Court is mindful of the Bankruptcy Appellate Panel's decision in In re Wilson, in which the court overruled the bankruptcy court's

decision to allow the debtors to claim a vehicle ownership expense deduction even though the debtor owned the car outright under §

707b(2), because the ruling was “inconsistent with how the IRS applies its own standards” in the Internal Revenue Manual [IRM].

Babin v. Wilson (In re Wilson), 383 B.R. 729, 733 (8th Cir. BAP 2008).

To the extent the bankruptcy appellate court's decision in Wilson may be interpreted to require the number of dependents for

purposes of § 707(b)(2) to correspond with the number of dependents claimed on debtor's IRS tax returns, this Court notes that the

IRM does not require the number of persons allowed for National Standard expenses to be the same as those claimed on their IRS

tax returns for their own purposes of determining a taxpayer's necessary expenses—

Generally, the total number of persons allowed for national standard expenses should be the same as those allowed as exemptions

on the taxpayer's current year income tax return.... There may be reasonable exceptions.... For example, foster children or children

for whom adoption is pending.

IRM, Financial Analysis Handbook § 5.15.1.7, no. 8; see also IRM, Financial Analysis Handbook § 5.15.1.9, no. 1A (applying

same language to determination of family size under Local Standards).

Application

10  On the facts presented, this Court finds that Arrin and her son qualify as *517  dependents under § 707(b)(2). Arrin's
reliance on the debtor, financially and otherwise, began almost a year before he filed his bankruptcy petition and continued until
about a year afterward. At the time of the bankruptcy filing, Arrin was 24 years old, had an infant son, was unemployed, and
a full-time student. She only received financial assistance from outside sources to pay for a portion of her vehicle, childcare,
and education expenses. It is unclear whether her financial assistance paid for all of these expenses because the Court does
not know how much assistance she received or how much her expenses were. Nonetheless, she remained dependent upon the

debtor for shelter, utilities, food for her and her child, and supplies for her child. 10  Arrin's son is also a dependent of the debtor,
because he had lived with the debtor from birth and was completely reliant upon the debtor for his and his mother's support.
Additionally, Arrin received no child support payment with which to take care of him.
10 From testimony, it appears Arrin relied on Ms. Justice for some childcare and for some of her child's clothes. However, Ms. Justice

has no income and is also a dependent of the debtor.

While such reliance and familial relationship does not automatically qualify a person as a dependent under § 707(b)(2), there
are additional facts in this case that cause the Court to find that Arrin and her son are dependents. Although there was testimony
that the debtor did not claim Arrin on his 2005 or 2006 tax returns or her son on his 2006 tax returns, the debtor testified that he
did not know whether he could have and no one told him he could not. Therefore, the Court does not know whether Arrin and
her son could have qualified under the IRS tax code as dependents of Mr. Justice. Further, although Mr. Justice waited more
than seven months to amend his Means Test, there is no evidence that the debtor amended his Means Test in order to manipulate
the results of the calculation. It appears from the debtor's deposition that he added Arrin and her son on his counsel's advice
that case law existed supporting that change. In addition, the debtor considered Arrin and her son dependents on Schedule I of
his bankruptcy schedules. While adding two household members did remove a presumption of abuse, this Court had already
denied Advanced Control's motion to dismiss in the face of a presumption of abuse. The amendment had no practical effect
on the outcome of his case until the Court's Order Granting Debtor's Motion for Discharge was reversed and Order Overruling
Motion to Dismiss was vacated, which occurred after the debtor filed his Amended Means Test.

Allowing the debtor to claim as dependents his college-aged, unemployed daughter who was a full-time student and her infant
son under the facts and evidence stated above is not at odds with the purposes of § 707(b)(2). Because the plain, ordinary
meaning of the term “dependent” as used in § 707(b)(2) is not so narrow as to exclude Arrin and her son, the Court finds that
the debtor properly chose the applicable local and national standards based on a family size of five.

Whether the Debtor May Also Claim the $125.00 Educational Expense

11  Section 707(b)(2) states that the debtor's monthly expenses—
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may include the actual expenses for each dependent child less than 18 years of age, not to exceed $1,650
per year per child, to attend a private or public elementary or secondary school if the debtor provides
documentation of such expenses and a detailed explanation of *518  why such expenses are reasonable and
necessary, and why such expenses are not already accounted for in the National Standards, Local Standards,
or Other Necessary Expenses referred to in subclause (I).

11 U.S.C. § 707(b)(2)(A)(ii)(IV)(emphasis added). This allowed expense is reflected on line 38 of the means test form, which
directs the debtor to state his actual average monthly education expenses for minor children, not to exceed $125.00 per child.
The debtor listed an expense of $125.00. At the hearing, the debtor testified this monthly expense was for a school-related trip
to Europe for his minor daughter. He testified that she was not required to go on the trip and, in fact, did not. However, the
debtor did not receive a refund of the funds paid. The debtor also testified that he did not remember providing the trustee any
documentation regarding this expense.

This expense was also listed on the debtor's Means Test, and Mr. Justice testified about this expense at the hearing on the
Motion to Dismiss on July 24, 2007. At the conclusion of the July 24, 2007, hearing, Advanced Control argued this expense
should not be allowed, and, if subtracted from the debtor's expenses, would result in an even greater presumption of abuse. At
that hearing, the Court denied Advanced Control's motion to dismiss under § 707(b)(2) and (b)(3). In denying the motion to
dismiss under § 707(b)(2), the Court did not reach the issue of whether the educational expense was properly claimed because
it declined to dismiss the case based on a preliminary determination that it was not in the creditors' best interests to dismiss or
convert the case despite the presumption of abuse.

The Court finds that the expense for the minor daughter's trip to Europe was not reasonable and necessary, and the debtor
provided no evidence or testimony to the contrary. Section 707(b)(2)(A)(ii)(IV) states that the debtor may include the
educational expense if the debtor provides documentation and a detailed explanation of why the expense is reasonable or
necessary. At the hearing, the debtor did not show that he had done either and testified that the trip was not required. Because
the debtor did not meet the requirements of § 707(b)(2)(A)(ii)(IV), the debtor may not include the educational expense, and
the educational expense is disallowed.

Excluding the educational expense on the debtor's Amended Means Test results in a monthly disposable income of $148.06
and a 60–month disposable income of $8883.60. According to line 52, because the debtor's 60–month disposable income is
more than $6000.00 but less than $10,000.00, the debtor would have to complete the remainder of Part VI of the Amended
Means Test to determine whether his 60–month disposable income is less than 25% of his total non-priority unsecured debt.
According to the debtor's Amended Schedule F, filed on November 6, 2006, the debtor has $247,883.51 in total non-priority
unsecured debt, 25% of which is $61,970.88. Because this amount is greater than his 60–month disposable income of $8883.60,
a presumption of abuse does not arise as a result of adding $125.00 to the debtor's current monthly income. An additional $18.61
in current monthly income would be necessary for this to be a presumption of abuse case.

Effect on the Debtor's Current Monthly Income of Arrin and Her Child as Dependents under § 707(b)(2)(A)

12  Because Arrin and her son are dependents of the debtor, Mr. Justice may be required to include additional amounts in his
current monthly income calculation on his Amended Means Test. Current monthly income—

*519  (A) means the average monthly income from all sources that the debtor receives (or in a joint case the debtor and
the debtor's spouse receive) ...; and

(B) includes any amount paid by any entity other than the debtor (or in a joint case the debtor and the debtor's spouse), on a
regular basis for the household expenses of the debtor or the debtor's dependents (and in a joint case the debtor's spouse if
not otherwise a dependent), but excludes benefits received under the Social Security Act, payments to victims of war crimes
or crimes against humanity on account of their status as victims of such crimes, and payments to victims of international
terrorism (as defined in section 2331 of title 18) or domestic terrorism (as defined in section 2331 of title 18) on account
of their status as victims of such terrorism.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_0123000089ab5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_c0ae00006c482
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d801000002763
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_c0ae00006c482
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_0123000089ab5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_0123000089ab5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_1eca000045f07


In re Justice, 404 B.R. 506 (2009)

 © 2012 Thomson Reuters. No claim to original U.S. Government Works. 12

11 U.S.C. § 101(10A). As the objecting party, Advanced Control had the burden of proving that a portion of the amounts Arrin
or her son received were paid on a regular basis and paid for the household expenses of the debtor and his dependents. In re
Roll, 400 B.R. 674, 676 (Bankr.W.D.Wis.2008).

There was no testimony that the debtor received any income from Arrin or her son, but Arrin did receive some amount of
financial assistance for some of her expenses from the Single Parent Scholarship Fund, educational scholarships, and some
state childcare assistance. The debtor's current monthly income must only contain the amounts that were paid on a regular
basis for household expenses of the debtor's dependents, which now include Arrin and her son. The Court has evidence that
Arrin received assistance for her vehicle costs, education, and her son's childcare, but cannot determine how much she received
exactly. The best evidence the Court has regarding whether any amount she received was paid regularly are the following
excerpts from Mr. Justice's deposition and testimony. At his deposition, the following exchange took place—

Advanced Control: Does Arrin-how does Arrin support herself?

Debtor: She is going to school. She has some grants and the Single Parent Scholarship Fund is helping her get through college.
She's going to college, a full-time student right now.

Advanced Control: Does the State pay or give her any kind of equivalent to child support?

Debtor: Not that I know if. The only thing I know the State does is they pay for daycare.

...

Advanced Control: From December of 2006 until she moved out, how did she get spending money during that time frame?

Debtor: She has gotten scholarships and support from the Single Parent Scholarship Fund.

Advanced Control: Do they give her money?

Debtor: I guess so. I know they made her car payment and her auto insurance payment, but I do not know what else they
did. But she did not contribute money to the household.

Advanced Control: What do you mean when you say those words?

Debtor: She didn't pay any bills

Advanced Control: When did she start getting that scholarship money?

Debtor: I do not know.

Advanced Control: Was she going to school in the spring of 2007?

Debtor: Yes.

Advanced Control: Was she on that scholarship then?

*520  Debtor: Yes.

Advanced Control: Was she on that scholarship in the fall of 2006?

Debtor: I would assume, yes.

...

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS101&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_274b00001f814
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018119078&pubNum=164&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_164_676
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018119078&pubNum=164&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_164_676


In re Justice, 404 B.R. 506 (2009)

 © 2012 Thomson Reuters. No claim to original U.S. Government Works. 13

Advanced Control: And the way she got by when she lived with you all is she was getting these scholarships for being a
single parent; correct?

Debtor: Correct.

At the January 14, 2009, hearing, Mr. Justice testified—

Advanced Control: Was it true that you told me that they, being the Single Parent Scholarship Fund, paid for her car payment
and auto insurance payment while she was lived with you?

Debtor: Yes.

Advanced Control: And that is still true today?

Debtor: That is a true statement yes.

Advanced Control: And that is while she was living with you

Debtor: That is while she was living with us.

Advanced Control: The amount of that car payment and car insurance that was being paid for, was that, how much was
that, $200 or?

Debtor: I don't know.

Advanced Control: More than $100?

Debtor: I don't know.

Advanced Control: ... Any reason why you think it would be less than $100?

Debtor: I don't know what it would have been.

...

Advanced Control: So you don't know the total amount of child support, car insurance, car payments that she received from
third parties while she was living with you?

Debtor: No, I do not know the totals of any of that.

Mr. Justice testified that the state pays for Arrin's daycare, the Single Parent Scholarship fund paid her car payment and auto
insurance payment while Arrin lived with the debtor, and the scholarship payments were still being made as of the January 14
hearing. His testimony indicates that the financial assistance Arrin received was ongoing throughout her stay with him. And,
Arrin's car insurance, car payment, and daycare expenses are household expenses of the debtor's dependents. But, there is no
testimony or evidence as to how much assistance Arrin was receiving monthly. Two courts have faced a similar lack of evidence
regarding current monthly income calculations. In the context of the U.S. Trustee's motion to dismiss under § 707(b)(2), the
court in In re Roll could not determine how much income of two separate, cohabitating debtors should be attributed to each
other's current monthly income calculation, and lamented that although “surely [each debtor] use[s] a portion of their income
to pay household expenses of the other, the record is insufficient to draw any meaningful conclusion about the correct amount
to attribute to each debtor.” In re Roll, 400 B.R. 674, 676–77. Likewise, in In re Quarterman, the objecting party did not meets
in burden in proving that the debtor's spouse regularly contributed toward household expenses of the debtor or the debtor's
dependents. In re Quarterman, 342 B.R. 647, 652 (Bankr.M.D.Fla.2006). Consequently, the debtor was left with no disposable
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income to contribute to his chapter 13 plan. Id. Regarding the outcome, the court stated that “the Court cannot presume that the
Debtor's spouse regularly contributed nearly two-thirds of her income toward household expenses of the Debtor.” Id.

The Court cannot determine the exact amount of money paid by third party entities *521  while Arrin lived with the debtor for
her vehicle payment, car insurance payment, and daycare for her son. But the purpose of the means test calculation in a chapter
7 case is to determine whether a presumption of abuse exists. This Court does not have to know the exact amounts to find that
Arrin received some amount on a regular basis for the payment of her car insurance, car payment, and childcare. Unlike the
court in Quarterman, this Court will not have to presume that two-thirds of the dependents' assistance was paid regularly for
household expenses for a presumption of abuse to exist. If Arrin received just $18.61 a month, a presumption of abuse would
exist in this case. It is inconceivable the assistance Arrin received that covered her car insurance, car payment, and daycare
was less than $18.61 a month. Further, unlike the problem the Roll court faced, based on the debtor's testimony, this Court can
reasonably conclude that Arrin regularly received at least $18.61 a month from entities to pay her car insurance, car payment,
and daycare expense while she and her son were living with the debtor. After adding this minimum amount of $18.61 plus
$125.00, which was previously subtracted as an educational expense, to the debtor's current monthly income of $23.06 on line
50 of his Amended Means Test, the debtor has a current monthly income of $166.67, and a 60–month disposable income of
$10,000.20. Accordingly, the Court finds that a presumption of abuse arises in this case.

Conclusion

Based on the facts of this case, the Court makes three findings. First, this Court finds that the debtor's adult daughter, Arrin,
and her son are dependents of the debtor under § 707(b)(2)(A)(ii)(I), and that the debtor completed his Amended Means Test
correctly by choosing applicable standards based on a family size of five. Second, the $125.00 educational expense is disallowed.
And third, Arrin and her son received at least $18.61 in financial assistance that must be included in the debtor's current monthly
income. After making adjustments to the debtor's Amended Means Test based on these findings, a presumption of abuse exists
in this case, and Advanced Control's motion to dismiss is granted. The debtor shall have 20 days to convert his case, or the
case will be dismissed.

IT IS SO ORDERED.

End of Document © 2012 Thomson Reuters. No claim to original U.S. Government Works.
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1 Bankruptcy Practice Handbook § 5:2 (2d ed.)

Bankruptcy Practice Handbook

Database updated June 2011

Rosemary E. Williams

Chapter 5. Representing the Debtor in a Chapter 7 Case
I. Preparing for Filing

References

§ 5:2. Dismissal for “abuse” of Chapter 7 and the means test

BAPCPA includes major amendments to the Bankruptcy Code intended to make it much more difficult for a consumer debtor
to obtain relief under Chapter 7. Two of the most significant of those amendments are reflected in amended Code § 707(b)
and are referred to respectively as the “abuse” test and the “means” test. The first amendment made by BAPCPA to Code §
707(b), which directs dismissal of a bankruptcy case if the debtor is found to be “abusing” Chapter 7 relief, is the removal of
the pre-BAPCPA word “substantial” immediately before the term “abuse” in the test. The second portion of the amendment to
Bankruptcy Code § 707(b) sets out an elaborate “means” test under which every consumer case under Chapter 7 is tested to see
whether the presumption of abuse set out in Bankruptcy Code § 707(b)(2) applies.

The “means test” interposed by BAPCPA acts as a strait gate for Chapter 7 debtors, requiring them to demonstrate the dire nature
of their financial stresses to avoid the presumption that their bankruptcy filing is an “abuse” of bankruptcy relief. In BAPCPA,
Congress authorized a bankruptcy court, if it found abuse, to dismiss a case outright, or to offer the debtor a choice between

dismissal or, with the debtor's consent, a conversion of the case to a proceeding under Chapter 13. 1  Thus the “voluntary” nature
of Chapter 13 is said to be preserved.

In the first step of the means test, the debtor's annualized current monthly income is compared to what the Bureau of the Census
claims is the “median” family income of a similarly sized family in the debtor's state of residence.

Practice Tip:

A “median” number is no more than the middle value of an ordered set of values (or the average of the middle two in a set with
an even number of values). This means that in 1 2 3 4 5, 3 is the median. Another way of stating this is that 50% of the incomes
in the geographic area fall below the median, and the rest above. Median income is not “average” income; mean income would
be a number approximately the statistical norm, or the “average.”

If the debtor's current monthly income is equal to or below the median income for her or his geographic area, as determined by

the Census Bureau based on self-reported data, then the presumption of abuse does not arise 2  and the debtor need complete
only the income portion of the Official Form. If, however, the debtor's CMI exceeds the median, the debtor must complete the
second half of Official Form B22A to deduct certain expenses specified by the Bankruptcy Code and taken from the approach

of the Internal Revenue Service to delinquent taxpayers. 3  These deductions are derived from the national and local standards

contained in the Internal Revenue Service's Financial Analysis Handbook. 4

As a result of the way these eligibility requirements are established, the result is determined, at least in part, by the state and
county where the debtor resides. The housing expense deduction, for example, is governed by the county, borough or parish
where the debtor resides. Although the national standards, which identify amounts for “food, housekeeping supplies, apparel
and services, and personal care products and services,” and a fixed “miscellaneous” amount are said to be uniform throughout

the United States, the local standards, which define amounts for housing and transportation, vary greatly. 5  BAPCPA also
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permits a debtor to deduct additional expenses for food, clothing, housing, utilities, health insurance, disability insurance, health
savings accounts, and certain educational expenses, so as long as the debtor demonstrates that those additional allowances are

“reasonable” and “necessary.” 6

Practice Tip:

For above-median debtors, these Code provisions place allowable expenses into five general categories: (1) those that fit into
the IRS' National Standards, which include food, clothing, household supplies, personal care, and miscellaneous expenses; (2)
those that fit into the IRS' Local Standards, which include housing and transportation; (3) actual expenses for items categorized
by the IRS as “Other Necessary Expenses,” including such items as taxes, mandatory payroll deductions, health care, and
telecommunications services; (4) actual expenses for certain other expenses specified by the Code, such as care for disabled
family members and tuition; and (5) payments on secured and priority debts.

A. Disposable income and the means test

After BAPCPA, “disposable income” is defined as “currently monthly income received by the debtor … less amounts reasonably

needed to be expended.” 7  The calculation of the debtor's disposable income, compared with median income for the debtor's
geographical region, divides debtors into two groups: those above, and those below, the median income for the area. If a debtor's
annualized monthly income exceeds the median family income for a similarly sized family in the applicable state, the Code
requires that the debtor calculate “amounts reasonably necessary to be expended” in accordance with the IRS Handbook's

national and local standards used in Chapter 7. 8  If a debtor is below the median income, the “amounts reasonably necessary to
be expended” are instead determined, as they were prior to BAPCPA, by assessing whether the expenses listed by the debtor in

Schedule J are reasonably necessary for the maintenance and support of the debtor and the debtor's dependents. 9  If the debtor's
income still exceeds the median after recalculation, the Code imposes an “applicable commitment period” for a Chapter 13

plan payout of “not less than 5 years” 10  and the debtor's Chapter 7 case is presumed to be abusive. If the debtor's annualized

income is less than the median, then the applicable commitment period is three years. 11

In addressing the concept of "projected disposable income" as it pertains to Chapter 13 plans, the Supreme Court spent some

time on the shorter phrase, "disposable income," relating it to the means test applicable to Chapter 7 consumer debtors. 12  The
Court noted that if a Chapter 7 petition discloses that the debtor's disposable income, as calculated by the means test, exceeds

a certain threshold, the petition is presumptively abusive. 13

The existence or absence of a presumption of abuse is evidenced by the completion of mandatory Official Bankruptcy Form
B22A. Where the presumption arises, the Official Form required to be prepared and filed by every consumer debtor will, if
prepared using commercial software, have a check mark at the top to that effect. This acts as a judicial admission by the debtor,
ensuring a dismissal motion and shifting the burden of proof from the trustee or creditor moving for dismissal to the debtor,
and all but ensures that a motion to dismiss the debtor's case as "abusive" of Chapter 7 relief. While the debtor can, and should,
include an attachment setting out the reasons why, despite the admission, that the debtor is not abusing Chapter 7 relief, it is
unlikely to change any potential opponent's willingness to ask for dismissal. The theory behind this form is that an individual
consumer debtor should be compelled to pay all of her or his “disposable” income (current monthly income less deductions) to
the holders of unsecured claims; the practice is another thing altogether which has led to much litigation. The Court of Appeals

for the Ninth Circuit 14  analyzed a debtor's private disability insurance benefits and held them to be a wage substitute which
had to be included in the debtor's current monthly income. In reaching its conclusion, the Court rejected the debtors' argument
that the definition of “income” in CMI should be consistent with “gross income” as defined in the Internal Revenue Code. In

that statute, gross income excludes monies received through accident or health insurance for personal injuries or sickness. 15

The Court stated that the “plain language” of the Bankruptcy Code did not support that because the phrase “without regard to
whether such income is taxable income” in 11 U.S.C.A. § 101(10A)(A) “reflects Congress' judgment that the Internal Revenue
Code's method of determining taxable income does not apply to the Bankruptcy Code's calculation of CMI.”
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B. Presumption of abuse and the means test

If after deducting the allowable expenses, the debtor's current monthly income exceeds certain mathematical benchmarks set

by the Code, then a presumption of abuse arises. 16  This presumption may be rebutted only if the debtor demonstrates “special
circumstances” justifying any additional expenses or adjustments to the debtor's income for which there is no reasonable

alternative, and further shows that those special circumstances reduce the debtor's income below the specified benchmark. 17

Where the debtor claims special circumstances, the debtor must itemize each expense and provide (i) documentation, and (ii)

a “detailed explanation” of the circumstances that make the expenses necessary and reasonable. 18  Further, the presumption
of abuse may only be rebutted if the additional expenses or adjustments to income (i) cause the product of the debtor's current

monthly income, reduced by amounts for other expenses allowed in the means test, 19  multiplied by 60, is the lesser of 25% of

the debtor's nonpriority unsecured claims, or $7,025 whichever is greater, or $11,725. 20

Courts sometimes refer to the IRS publications regarding “other necessary expenses” found in the IRS Financial Analysis

Handbook. 21  In sum, that publication describes necessary expenses as:

(i) accounting and legal fees;

(ii) charitable contributions;

(iii) child care;

(iv) court-ordered payments (alimony, restitution);

(v) dependent care;

(vi) education;

(vii) health care;

(viii) involuntary deductions;

(ix) life insurance;

(x) secured or legally perfected debts;

(xi) taxes;

(xii) telephone services

(xiii) internet/email;

(xiv) repayment of loans made for payment of federal taxes; and

(xv) student loans. 22

The House committee report on this section states:

In addition to other specified expenses [§ 707(B)(2)(A)(ii), (iii) and (iv)], the debtor's monthly expenses-
exclusive of any payments for debts (unless otherwise permitted-must be the applicable monthly amounts set
forth in the Internal Revenue Service Financial Analysis Handbook [pt. 5.15.1] as Necessary Expenses [pt.
5.15.1.7] under the National [pt. 5.15.1.8] and Local Standards [pt. 5.15.1.9] categories and the debtor's actual

monthly expenditures for items categorized as Other Necessary Expenses [pt. 5.15.1.9]. 23
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Section 707(b)(2)(B)'s “special circumstances,” as described by Congress, contemplates circumstances beyond a debtor's

reasonable control, such as a “serious medical condition, or a call or order to active duty in the Armed Forces. 24  Courts
generally conclude that whether a special circumstance exists must be made on a case-by-case basis, particularly because of

the fact-specific nature of each issue. 25  The phrase “such as” in Code § 707(b)(2)(B)(I) is, for the majority of courts, not

limiting, so that the two circumstances listed in the statute are not the only ones that would justify an adjustment. 26  At the
same time, several courts have determined that Congress intended “to set this bar extremely high, placing it effectively off

limits for most debtors.” 27

Courts have held that, where debtors are supporting an adult relative who is not chronically ill, disabled, or unable to pay, the

expenses of that support are not special circumstances. 28  A Montana bankruptcy court refused to permit debtors to deduct their
actual expenses for property taxes due to a second mortgage on their home because this was in addition to the IRS standard

expense for these taxes, notwithstanding that the amount in those standards was less than the debtors had to pay. 29

The issue of who is and who is not a “dependent” for purposes of the means test continues to divide courts. Some courts view

the status of a dependent as defined by whether the alleged dependents were, 30  or could be, 31  claimed as such on the debtor's
federal tax return. In one thoughtful, but pre-BAPCPA decision, the court suggested that “the more pertinent question [in
determining the existence of a dependent] is whether it is reasonable under the circumstances for the court to permit the debtor

to undertake the obligation of supporting the would-be dependent.” 32  This concept is prevalent in post-BAPCPA decisions. In
a post-BAPCPA decision with reasoning similar to that pre-BAPCPA case, the court held that the point in time at which adult
children of a debtor cease to be dependent on the debtor for financial support “must be determined on a case-by-case basis on

the facts of each case.” 33  This court included a list of factors to determine dependent status: 34

(i) The length of time the claimed dependents have resided in the household;

(ii) The reason the claimed dependents are residing in the household;

(iii) Whether the claimed dependents are in fact necessitous;

(iv) The age of the alleged dependents;

(v) How much income or support from third parties they receive;

(vi) Whether they are in school; and

(vii) Whether the alleged dependent could be claimed as a dependent on the debtor's IRS tax returns or could qualify as
a dependent in another legally cognizable way.

Courts generally agree that student loans constitute special circumstances because they are nondischargeable, and the debtors

have no reasonable alternative other than to pay them in full. 35  However, not all courts agree, with some holding that

nondischargeability alone was not a special circumstance. 36  As one court 37  explained, if no more than nondischargeability was
all that was necessary to constitute special circumstances, debts including those related to fraud, willful and malicious injury,
and death or personal injury resulting from operation of a vehicle while intoxicated would all constitute special circumstances
that overcome the presumption of abuse. The court further argued that if nondischargeability were the standard for special
circumstances, Congress would have said so in BAPCPA. Since “funding higher education through the use of student loans is
becoming ubiquitous,” the court concluded the debtors failed to rebut the presumption of abuse. A Wisconsin bankruptcy court
agreed, holding that student loans taken out in the 1990s did not meet the test, making them what the court described as “very

old, long-term obligations, not special circumstances.” 38
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Many professional persons or business owners who marry utilize pre or postnuptial agreements to stipulate a division of

income and expenses, prevent the creation of community property, and other matters. A Florida court 39  held that a postnuptial
agreement that a Chapter 7 debtor claimed prevented her from relying upon the income of her nondebtor spouse in proposing
a hypothetical Chapter 13 plan was not a special circumstance of a kind sufficient to rebut a presumption of abuse. The Court
found that, in requiring the debtor-wife to pay half of household expenses, the spouses had ignored the terms of the prenuptial
agreement under which neither spouse had any obligation to pay expenses relating to the assets of the other. In general, the Court
held, prenuptial agreements were “commonplace” in most jurisdictions and “private, voluntary contracts” between spouses.
Therefore, the consequences were not exceptional or extraordinary, nor was the result of the agreement an unexpected or
involuntary event, justifying an additional expense claim or constituting a special circumstance.

Another debtor alleged that her loss of overtime compensation warranted an adjustment to the means test. Even though this

event was beyond the debtor's control, the Court 40  held that, apart from the Chapter 13 debtor's failure to satisfy the procedural
requirements for demonstrating “special circumstances,” her alleged loss of opportunity to work overtime did not constitute
a “special circumstance,” given the complete lack of evidence that any loss of overtime was likely to be permanent, let alone
that it was an uncommon or unusual occurrence. Further, there was no evidence to show that the debtor had no reasonable
alternative to mitigate any loss of take-home pay, such as by obtaining second job.

C. Presumption of abuse and ability to pay

Even if the presumption of abuse created by completion of Official Form B22 does not apply, or has been rebutted by the
debtor, BAPCPA empowers a bankruptcy court to consider whether “the totality of the circumstances … of the debtor's financial

situation demonstrates abuse.” 41  This concept of abuse codifies pre-BAPCPA cases holding that abuse exists if the court finds
that a debtor has some level of ability to pay prepetition debts out of future income and is not proposing a Chapter 13 case

to do so. 42  These decisions generally arise in the context of the debtor's surrender, after the case is commenced, of one or

more interests in encumbered property, with a resultant increase in disposable income, 43  or because the debtor obtains a new
income source before the case is concluded.

The Court of Appeals for the Seventh Circuit 44  took up an appeal from denial of a motion for dismissal of a Chapter 7 case
based on the presumption of abuse that allegedly arose from application of the means test, or in the alternative, that the debtors'
ability to pay their debts from future income rendered their Chapter 7 filing abusive when the totality of circumstances was
considered. The central argument by the trustee was that the debtors were not entitled to deduct the Local Standard vehicle
deduction because the debtors had no monthly loan or lease obligation. The Court of Appeals held that an above-median-income
Chapter 7 debtor who has no monthly vehicle loan or lease payment could claim a vehicle ownership expense deduction when

calculating disposable income, and affirmed denial of the trustee's motion. 45

A California Bankruptcy Court 46  reached the same result (denial of the motion to dismiss) by articulating the theory in a
different manner. The Court held that the means test functions as an initial screen to weed out those Chapter 7 petitions that
are most clearly abusive, and that the totality of the circumstances test serves as a backstop to eliminate unusual cases that
the means test does not demonstrate. The Court gave as an example of abuse under the totality of the circumstances test a
debtor who recently changed jobs for an increase in income, and whose current monthly income determined by the means test
then bore no resemblance to the debtor's actual income. In the instant case, the U.S. Trustee was not requesting that the court
estimate a more accurate income figure for the debtor or substitute a more reasonable expense for one taken by the debtor, but
rather to eliminate a deduction allowed by the means test. The California court found that this wholesale denial of an expense
permitted by the means test is not “fine-tuning” to prevent abuse in a case that might otherwise slip through the cracks, but
rather a complete disregard of a policy implicit in the test.

A bankruptcy court in Wisconsin 47  considered the case of a debtor who owned a duplex in which he lived and rented, and a
vacant lot on which he intended to build a house. The debtor had some medical problems, but spent little money for anything
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other than necessities. The trustee brought a motion to dismiss based on abuse, although the debtor was not presumed to be
abusing bankruptcy relief under the means test. The bankruptcy court stated the generally accepted test as:

(A) whether the debtor filed the petition in bad faith; or

(B) whether, under the totality of the circumstances (including whether the debtor seeks to reject a personal services
contract and the financial need for such rejection as sought by the debtor) of the debtor's financial situation demonstrates
abuse.

The trustee argued that the debtor's ability to fund a plan is the factor which the courts should consider; 48  however, the
bankruptcy court pointed out that the name “totality of circumstances” suggested more than one factor, holding that if the ability
to pay is the only factor, the case should not be dismissed. To the trustee's argument that the debtor should stop making payments
on the vacant lot to fund a plan, and discontinue retirement contributions, the bankruptcy court followed the California court,
holding that the means test determined whether or not obligations with regard to secured debt were abusive. The Court found
that the debtor had been making contributions to a retirement plan for several years, while living modestly, and concluded that

no abuse was shown. 49  “Special circumstances” basically has to be something so unusual that it is not met routinely by a
bankruptcy judge or dealt with in the Code. The Court of Appeals for the Ninth Circuit has held that a debtor's repayment of a

loan taken from the debtor's retirement account was not a special circumstance rebutting the presumption of abuse. 50

While the primary factor in abuse litigation is the debtor's ability to pay, 51  the totality of the circumstances test sweeps even

more facts into consideration. One court made a list of events to be considered in addition to a debtor's ability to pay: 52

(1) whether unforeseen or catastrophic events, such as sudden illness, disability or unemployment, propelled the debtor
into bankruptcy;

(2) whether a debtor's standard of living has substantially improved as a result of the bankruptcy filing or essentially
remained the same;

(3) the debtor's age, health, dependents, and other family responsibilities;

(4) the debtor's eligibility for Chapter 13 relief and whether creditors would receive a meaningful distribution in a Chapter
13 case;

(5) the age of the debts for which the debtor seeks a discharge, and the period over which the debts were incurred;

(6) whether the debtor incurred cash advances and made consumer purchases far in excess of the debtor's ability to repay;

(7) whether the debtor made any payments toward the debts, or attempted to negotiate with creditors; and

(8) the accuracy of a debtor's schedules and statement of current income and expenses.

Practice Alert:

Courts are holding that if a debtor obtains additional income (such as from a new job) after commencing a case under Chapter
7, but before issuance of the discharge, the case may be dismissed as an abuse of Chapter 7. This view discards the line of
cases holding that postpetition property belongs to the debtor clear of claims from the Chapter 7 unless specifically included

in property of the estate by Code § 541. 53  The split in rationale is this: it is inconsistent to have a means test that uses the

historical “current monthly income” shown on the Official Form, and at the same time considers future income or expenses. 54

The means test is complex, and most, if not all, consumer debtors will be unable to meet it without the assistance of an
attorney, despite BAPCPA's suggestions to the contrary. BAPCPA amends 18 U.S.C.A. § 2075 to state that the bankruptcy
rules shall prescribe a form for the statement of monthly income required by Code § 707(b)(2)(C). The Judicial Conference's
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Rules Committee has proposed, and the forms have been adopted, to implement the means test through Official Forms B22A

“Statement Of Current Monthly Income And Means Test Calculation (Chapter 7).” 55

Some courts have been granting dismissal where the debtor's income increases after the petition date, but before discharge, or
where the debtor's expenses are reduced because of the Chapter 7 filing. The theory that courts could reach forward in time to
consider postpetition changes in the Chapter 7 debtor's financial condition finds its leading decision in a pre-BAPCPA decision
from the Court of Appeals for the Fifth Circuit, in which the court held that a debtor, who had been unemployed before initiating
the bankruptcy case, was substantially abusing Chapter 7 relief because of he found employment after the petition date, but

before issuance of the discharge. 56  There is nothing in the statute that characterizes the means test, as it applies to Chapter 7, as
forward or backward-looking as to income and expenses, nor is there any authority in the Code for treating postpetition income
in a Chapter 7 as “property of the estate.” Nonetheless, the prevailing judicial position is that under Code 707(b), the debtor
must pass two separate tests to determine whether she or he is abusing Chapter 7 relief. The first is the statutory means test in
Code § 707(b), while the second is the “totality of the circumstances” test judicially created under Code § 707(b) as it existed
prior to BAPCPA. The postpetition increases in income, or deceases in expenses, generally are cited as arising under the latter,

subjective test for abuse. 57  Not all courts agree that the means test is forward-looking, but this is a minority position. 58

Debtors who try to scale back their expenses by returning one or more items of encumbered property after the petition is filed
can, in some jurisdictions, find themselves being catapulted by virtue of the surrender into a presumption that they are abusing
bankruptcy relief—a presumption that did not exist as of the petition date. Some courts hold that the resultant reduction of
expense raises a presumption of abuse after the petition date, so that the debtor must face the choice of dismissal or conversion

to Chapter 13. 59  However, the majority of courts disagree that the resultant reduction of expense must be distributed to

creditors. 60  The Court of Appeals for the Seventh Circuit 61  held that, as a first impression, an above-median income debtor
who had no monthly vehicle loan or lease payment could still claim a deduction for vehicle ownership as described in Official
Form B22 when calculating his disposable income, so that the presumption of abuse did not arise. This decision represents the

view a majority of courts take on this issue, 62  but it is by no means a substantial majority. 63

The Court of Appeals for the Fifth Circuit's leading opinion to the contrary 64  held that, although a Chapter 7 debtor's earnings
after the commencement of the case were not “property of the estate,” a court “can and should take them into account” when
determining whether to dismiss a case for abuse. This decision was made under the Code prior to its amendment by BAPCPA,
but its extension and re-incorporation into post-BAPCPA law came about when the courts determined that the means test did

not, in itself, limit consideration of other issues and evidence in determining whether a debtor was abusing Chapter 7 relief. 65

However, one court has held that if the U.S. Trustee wants the court to consider postpetition events as bearing on whether a
Chapter 7 case should be dismissed as an abuse of the provisions of that chapter, the Trustee may not rely on presumption of
abuse under the “means test,” but must bring motion to dismiss under one of the other paragraphs of the dismissal provision,
and satisfy the burden of proof without the benefit of any presumption.

The judicial disputes over the allowance or disallowance of a deduction for obligations secured by surrendered property
are echoed, and reflect, the larger controversy over whether postpetition changes in a Chapter 7 debtor's financial situation

are relevant and properly considered in a challenge based upon alleged abuse of Chapter 7 relief. One court, 66  in finding
postpetition changes relevant, cited the “totality of the circumstances” test for deciding whether to dismiss, as abuse, a Chapter
7 case in which no presumption of abuse arose or was rebutted. The Court described the test as a “flexible, equitable test, under
which court was not restricted to snapshot of debtor's financial circumstances as they existed on petition date, but could consider
income that became available to debtors postpetition, after they surrendered mortgaged property.”
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1 11 U.S.C.A. § 707(b)(1). Ransom v. FIA Card Services, N.A., 131 S. Ct. 716, 178 L. Ed. 2d 603, 64 Collier Bankr. Cas. 2d (MB)

1123, Bankr. L. Rep. (CCH) P 81914 (2011) (if a Chapter 7 debtor cannot rebut the presumption of abuse, the court may dismiss the

case or, with the debtor's consent, convert it into a Chapter 13 proceeding).

2 11 U.S.C.A. § 707(b)(7). This does not mean, however, that the debtor will not face any inquiry into whether he or she is abusing

bankruptcy relief. See 11 U.S.C.A. § 707(b).

3 11 U.S.C.A. § 707(b)(2)(A)(ii).

4 Financial Analysis Handbook at http://www.irs.gov/irm/part 5/ch15s01.html.

5 A debtor challenged the means test as a violation of the uniformity requirement of the Bankruptcy Clause of the United States

Constitution. The Court of Appeals for the Sixth Circuit held that BAPCPA was a uniform law on the subject of bankruptcy even

though, the Court admitted, its operation “may result in debtors receiving different bankruptcy relief based upon the state or county

in which they reside.” Schultz v. U.S., 529 F.3d 343, 50 Bankr. Ct. Dec. (CRR) 26, 59 Collier Bankr. Cas. 2d (MB) 1405, Bankr. L.

Rep. (CCH) P 81255 (6th Cir. 2008), cert. denied, 129 S. Ct. 742, 172 L. Ed. 2d 730 (2008).

6 11 U.S.C.A. § 707(b)(2)(A)(ii).

7 11 U.S.C.A. § 1325(b)(2).

8 11 U.S.C.A. § 1325(b)(3).

9 11 U.S.C.A. § 1325(b)(2).

10 11 U.S.C.A. § 1325(b)(4)(A)(ii).

11 11 U.S.C.A. § 1325(b)(4)(A)(i).

12 Ransom v. FIA Card Services, N.A., 131 S. Ct. 716, 178 L. Ed. 2d 603, 64 Collier Bankr. Cas. 2d (MB) 1123, Bankr. L. Rep. (CCH)

P 81914 (2011).

13 11 U.S.C.A. § 707(b)(2)(A)(i).

14 Blausey v. U.S. Trustee, 552 F.3d 1124, Bankr. L. Rep. (CCH) P 81405 (9th Cir. 2009). See In re Prigge, 441 B.R. 667 (Bankr. D.

Mont. 2010), in which a trustee, citing Blausey as authority, argued that because Code § 707(b)(2)(A)(iii) does not include language

allowing repayment of secured debts, the omission is purposeful and deductions of payment of secured debt should not be allowed.

This argument was politely but firmly rejected by the bankruptcy court.

15 26 U.S.C.A. § 104(a)(3).

16 11 U.S.C.A. § 707(b)(2)(A)(i).

17 11 U.S.C.A. § 707(b)(2)(B).

18 11 U.S.C.A. § 707(b)(2)(B)(ii).

19 Specifically those in 11 U.S.C.A. § 707(b)(2)(A)(ii) to (iv).

20 Under 11 U.S.C.A. § 104(a), certain amounts are increased every three years, including those amounts in 11 U.S.C.A. § 707(b). The

amounts in the text are the current figures.

21 Available at http://www.irs.gov/irm/part5/irm_05-015-001.html (last accessed 02/06/10).

22 See Internal Revenue Service Financial Analysis Handbook [pt. 5.15.10] (last accessed 02/06/10).

23 H.R. Rep. No. 109-31, at 13–15. (2005).

24 In re O'Connor, 2008 WL 4516374 (Bankr. D. Mont. 2008); In re Zahringer, 59 Collier Bankr. Cas. 2d (MB) 1744, 2008 WL 2245864

(Bankr. E.D. Wis. 2008).

25 In re Turner, 376 B.R. 370, 378, 2007 BNH 32 (Bankr. D. N.H. 2007); In re Knight, 370 B.R. 429, 437 (Bankr. N.D. Ga. 2007). But

see In re O'Connor, 2008 WL 4516374 (Bankr. D. Mont. 2008).

26 In re Vaccariello, 375 B.R. 809, 813 (Bankr. N.D. Ohio 2007).

27 In re Haar, 360 B.R. 759, 760 (Bankr. N.D. Ohio 2007), subsequent determination, 373 B.R. 493, 57 Collier Bankr. Cas. 2d (MB)

247 (Bankr. N.D. Ohio 2007); see also In re Martin, 371 B.R. 347, 352, 58 Collier Bankr. Cas. 2d (MB) 428 (Bankr. C.D. Ill. 2007)

(stating that “special circumstances” must be construed as “uncommon, unusual, exceptional, distinct, peculiar, particular, additional

or extra conditions or facts”).

28 In re O'Connor, 2008 WL 4516374 (Bankr. D. Mont. 2008); In re Law, 2008 WL 1867971 (Bankr. D. Kan. 2008).

29 In re O'Connor, 2008 WL 4516374 (Bankr. D. Mont. 2008). See In re Bermann, 399 B.R. 213 (Bankr. E.D. Wis. 2009) citing the

O'Connor decision and pointing out that if the debtors do not pay the taxes, the lender adds the amount to the mortgage debt, and

when the debtors pay that, it is an allowable payment to a secured creditor.

30 In re Duncan, 201 B.R. 889 (Bankr. W.D. Pa. 1996) (as debtors do not presently have any dependents on their most recent tax returns

and on Schedule I, the court must find that “any support that they provide to the other six members of their present household is

necessarily voluntary in nature.”). See 26 U.S.C.A. § 152 for the statutory definition of dependent for tax purposes (a qualifying child

or relative, basically). But see In re Attanasio, 218 B.R. 180 (Bankr. N.D. Ala. 1998) expressly disagreeing.
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31 In re O'Connor, 2008 WL 4516374 (Bankr. D. Mont. 2008) (no listing of dependent on tax return and no evidence as to whether

could be deducted).

32 In re Gonzales, 157 B.R. 604, 85 Ed. Law Rep. 83 (Bankr. E.D. Mich. 1993).

33 In re Justice, 404 B.R. 506 (Bankr. W.D. Ark. 2009).

34 In re Justice, 404 B.R. 506 (Bankr. W.D. Ark. 2009). The first three factors are taken from In re Dunbar, 99 B.R. 320, 19 Bankr.

Ct. Dec. (CRR) 446 (Bankr. M.D. La. 1989).

35 In re Haman, 366 B.R. 307 (Bankr. D. Del. 2007) (Chapter 7 debtor's obligation as co-signer on her son's student loans qualified

as “special circumstance” sufficient to rebut presumption of abuse); In re Martin, 371 B.R. 347, 58 Collier Bankr. Cas. 2d (MB)

428 (Bankr. C.D. Ill. 2007) (Chapter 7 debtors' obligation to pay their nondischargeable student loan debt constituted a “special

circumstance”); In re Delbecq, 368 B.R. 754 (Bankr. S.D. Ind. 2007) (same); In re Templeton, 365 B.R. 213, Bankr. L. Rep. (CCH)

P 80961 (Bankr. W.D. Okla. 2007) (same); In re Knight, 370 B.R. 429 (Bankr. N.D. Ga. 2007) (same).

36 In re Pageau, 383 B.R. 221, 2008 BNH 01 (Bankr. D. N.H. 2008); In re Vaccariello, 375 B.R. 809 (Bankr. N.D. Ohio 2007) (Chapter

7 debtors' nondischargeable student loan debt was not “special circumstance”sufficient to rebut statutory presumption of abuse);

In re Lightsey, 374 B.R. 377 (Bankr. S.D. Ga. 2007) (finding nondischargeable nature of student loan obligations did not warrant

classifying them as “special circumstances” to rebut Chapter 7 presumption of abuse). Accord In re Carrillo, 421 B.R. 540 (Bankr. D.

Ariz. 2009) holding that a Chapter 7 debtors' nondischargeable student loan debt did not constitute a “special circumstance,” of a kind

sufficient to rebut a “means test” presumption that their Chapter 7 case should be dismissed as abusive. According to this holding, a

bankruptcy court could consider a Chapter 7 debtors' ability to pursue a hypothetical adjustment of their debts in Chapter 13 when

deciding whether the debtors' nondischargeable student loans constituted a “special circumstance” sufficient to rebut a “means test”

presumption of abuse.

37 In re Vaccariello, 375 B.R. 809 (Bankr.N.D.Ohio 2007).

38 In re Zahringer, 59 Collier Bankr. Cas. 2d (MB) 1744, 2008 WL 2245864 (Bankr. E.D. Wis. 2008).

39 In re Stocker, 399 B.R. 522 (Bankr. M.D. Fla. 2008).

40 In re Parulan, 387 B.R. 168 (Bankr. E.D. Va. 2008).

41 11 U.S.C.A. § 707(b)(3). Blausey v. U.S. Trustee, 552 F.3d 1124, 61 Collier Bankr. Cas. 2d (MB) 333, Bankr. L. Rep. (CCH) P

81405 (9th Cir. 2009) (bankruptcy court may still find abuse under Code § 707(b)(3) even if presumption does not arise); Accord

In re Perelman, 419 B.R. 168 (Bankr. E.D. N.Y. 2009). And see In re Smith, 2009 WL 4262842 (Bankr. N.D. W. Va. 2009) calling

the means test “unduly generous.”

42 In re Ross-Tousey, 549 F.3d 1148, Bankr. L. Rep. (CCH) P 81376 (7th Cir. 2008).

43 In re Ross-Tousey, 549 F.3d 1148, Bankr. L. Rep. (CCH) P 81376 (7th Cir. 2008). See a discussion of the effect of surrendering

property infra. And see In re Ralston, 400 B.R. 854 (Bankr. M.D. Fla. 2009) (collecting cases).

44 In re Ross-Tousey, 549 F.3d 1148, Bankr. L. Rep. (CCH) P 81376 (7th Cir. 2008).

45 But see In re Wells, 2009 WL 159663 (Bankr. E.D. Cal. 2009) finding abuse where, because the debtor proposed to surrender all of

his secured property, including a home and cars, the resulting money of more than $4,000 could be used to fund a plan under Chapter

13. The lesson in jurisdictions following this line is simple: surrendering property gets the debtor nowhere.

46 In re Jensen, 2008 WL 5746903 (Bankr. C.D. Cal. 2008).

47 In re Le Roy, 2009 WL 357923 (Bankr. E.D. Wis. 2009).

48 The debtor's ability to pay is always at least one factor in cases involving allegations of abuse. See In re Calhoun, 396 B.R. 270

(Bankr. D. S.C. 2008); In re Roll, 400 B.R. 674 (Bankr. W.D. Wis. 2008); In re Pak, 343 B.R. 239 (Bankr. N.D. Cal. 2006) (all courts

consider the debtor's ability to pay to be an important factor in this context).

49 The outcome might be different if the debtor is making large payments on encumbered property which the court deems to be luxury

items. See, e.g., In re Brenneman, 397 B.R. 866 (Bankr. N.D. Ohio 2008) (debtors' acquisition of two new automobiles with secured

payments totaling over $1,200 monthly immediately before filing required dismissal under § 707(b)(3)); In re Oot, 368 B.R. 662

(Bankr. N.D. Ohio 2007) (case dismissed under totality of the circumstances where debtors made over $3,000 monthly mortgage

payments on home, and reaffirmed debts for newer luxury vehicles and pop-up camper).

50 In re Egebjerg, 574 F.3d 1045 (9th Cir. 2009). Nor was the loan payment deductible as an “other necessary” expense.

51 In re Booker, 399 B.R. 662, Bankr. L. Rep. (CCH) P 81627 (Bankr. W.D. Mo. 2009).

52 In re Norwood-Hill, 403 B.R. 905 (Bankr. M.D. Fla. 2009).

53 In re Cortez, 457 F.3d 448, Bankr. L. Rep. (CCH) P 80655 (5th Cir. 2006) (previously unemployed debtor obtained employment

after petition date; Court of Appeals held that in determining whether to dismiss Chapter 7 case as “substantial abuse,” bankruptcy

court can and should consider postpetition events up until date of discharge, including any postpetition improvements in debtor's

earnings.). Accord, In re Hartwick, 359 B.R. 16, 57 Collier Bankr. Cas. 2d (MB) 957, Bankr. L. Rep. (CCH) P 80912, 2007 BNH 14
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(Bankr. D. N.H. 2007) (As part of its totality-of-the-circumstances inquiry in deciding whether to dismiss debtors' Chapter 7 case as

abuse of provisions of Chapter 7, bankruptcy court was not limited to considering debtors' financial situation only as of date petition

was filed, but was required to also consider debtors' financial situation at time U.S. Trustee's motion to dismiss was heard.). But see

In re Nockerts, 357 B.R. 497, Bankr. L. Rep. (CCH) P 80871 (Bankr. E.D. Wis. 2006) agreeing with the result in Cortez, but pointing

out that its rationale was based on the pre-BAPCPA statute. But see In re Singletary, 354 B.R. 455 (Bankr. S.D. Tex. 2006) treating

Cortez as precedent for a post-BAPCPA test of abuse; accord, In re Hartwick, 359 B.R. 16, 57 Collier Bankr. Cas. 2d (MB) 957,

Bankr. L. Rep. (CCH) P 80912, 2007 BNH 14 (Bankr. D. N.H. 2007); In re Krause, 357 B.R. 7, 2006 BNH 27 (Bankr. D. N.H. 2006).

And see In re Brooks, 2006 WL 3519050 (Bankr. D. Del. 2006) citing Cortez as authority for considering a postpetition decrease in

income as a response to the U.S. Trustee's motion to dismiss for Chapter 7 abuse.

54 In re Walker, 2006 WL 1314125 (Bankr. N.D. Ga. 2006), subsequent determination, 383 B.R. 830 (Bankr. N.D. Ga. 2008) (“The

means test is a backward looking test, which is designed to measure the debtor's financial health at the time of the filing and to

determine whether the debtor is in need of bankruptcy relief.”). In re Cortez, 457 F.3d 448, Bankr. L. Rep. (CCH) P 80655 (5th Cir.

2006) (“The Debtors would have this Court adopt a snapshot approach such that all debts “scheduled as contractually due” on the

date of the petition should be included under § 707(b)(2)(A)(iii) without regard to any subsequent events. On the other hand, the UST

argues that all postpetition events should be considered under the test for presumption of abuse based upon a recent Fifth Circuit

decision interpreting the pre-BAPCPA version of § 707(b).”). Accord with Cortez, In re Norwood-Hill, 403 B.R. 905 (Bankr. M.D.

Fla. 2009); In re Goble, 401 B.R. 261, 61 Collier Bankr. Cas. 2d (MB) 712 (Bankr. S.D. Ohio 2009) (in deciding whether to dismiss,

based on totality of circumstances of debtor's financial situation, a Chapter 7 case in which presumption of abuse never arose or has

been rebutted, court should include in its analysis an evaluation of debtor's postpetition financial situation, including circumstances

as they exist at time of hearing on dismissal motion); In re Seeburger, 392 B.R. 735 (Bankr. N.D. Ohio 2008).

55 The form is reproduced in the Forms Appendix in Volume 3 and may also be viewed online at http://www.uscourts.gov/rules/

BK_Forms_06_Official/Form_22A_1006.pdf (last visited 02/6/10).

56 In re Cortez, 457 F.3d 448, Bankr. L. Rep. (CCH) P 80655 (5th Cir. 2006) (previously unemployed debtor obtained employment

after petition date; Court of Appeals held that in determining whether to dismiss Chapter 7 case as “substantial abuse,” bankruptcy

court can and should consider postpetition events up until date of discharge, including any postpetition improvements in debtor's

earnings.). But see In re Nockerts, 357 B.R. 497, Bankr. L. Rep. (CCH) P 80871 (Bankr. E.D. Wis. 2006) agreeing with the result in

Cortez, but pointing out that its rationale was based on the pre-BAPCPA statute. But see In re Singletary, 354 B.R. 455 (Bankr. S.D.

Tex. 2006) treating Cortez as precedent for a post-BAPCPA test of abuse; accord, In re Hartwick, 359 B.R. 16, 57 Collier Bankr.

Cas. 2d (MB) 957, Bankr. L. Rep. (CCH) P 80912, 2007 BNH 14 (Bankr. D. N.H. 2007); In re Krause, 357 B.R. 7, 2006 BNH 27

(Bankr. D. N.H. 2006). And see In re Brooks, 2006 WL 3519050 (Bankr. D. Del. 2006) citing Cortez as authority for considering a

postpetition decrease in income as a response to the U.S. Trustee's motion to dismiss for Chapter 7 abuse.

57 See In re Love, 350 B.R. 611, 56 Collier Bankr. Cas. 2d (MB) 1135 (Bankr. M.D. Ala. 2006) (term “scheduled” in § 707(b)(2)(A)

(iii) contemplates forward-looking approach); In re Harris, 353 B.R. 304 (Bankr. E.D. Okla. 2006) (no deductions for encumbered

property being surrendered; no constitutional right to file under Chapter 7); In re Skaggs, Richard & Connie, 349 B.R. 594 (Bankr.

E.D. Mo. 2006) (debtors could not deduct expenses for surrendered vehicle). And see In re Singletary, 354 B.R. 455 (Bankr. S.D.

Tex. 2006) having it both ways in holding that “the means test is neither exclusively backward-looking, nor forward-looking, but

a combination of both.”

58 See In re Walker, 2006 WL 1314125 (Bankr. N.D. Ga. 2006), subsequent determination, 383 B.R. 830 (Bankr. N.D. Ga. 2008) (“The

means test is a backward looking test, which is designed to measure the debtor's financial health at the time of the filing and to

determine whether the debtor is in need of bankruptcy relief.”); accord, In re Oliver, 2006 WL 2086691 (Bankr. D. Or. 2006).

59 In re Naut, 59 Collier Bankr. Cas. 2d (MB) 305, 2008 WL 191297 (Bankr. E.D. Pa. 2008); In re Ray, 362 B.R. 680, 57 Collier Bankr.

Cas. 2d (MB) 1024 (Bankr. D. S.C. 2007); In re Masur, 2007 WL 3231725 (Bankr. D. S.D. 2007); In re Burden, 380 B.R. 194,

59 Collier Bankr. Cas. 2d (MB) 52 (Bankr. W.D. Mo. 2007); In re Harris, 353 B.R. 304 (Bankr. E.D. Okla. 2006); In re Skaggs,

Richard & Connie, 349 B.R. 594 (Bankr. E.D. Mo. 2006); In re Smith, 418 B.R. 359 (B.A.P. 9th Cir. 2009) (above-median-income

Chapter 13 debtors, in calculating “projected disposable income” available for payment of unsecured claims, were not entitled to

deduct as “amounts scheduled as contractually due to secured creditors” the payments which they were contractually obligated to

make, on petition date, on two homes and motor vehicle that they intended to surrender; prior to performing “means test” calculation

to determine amount of debtors' reasonably necessary expenses, court first had to find that expense was reasonably necessary for

debtors and/or their dependents, a finding that it could not make for phantom expenses, such as payments that debtors had no

intention of making on assets that were to be surrendered); In re Rahman, 400 B.R. 362 (Bankr. E.D. N.Y. 2009) (in calculating

“projected disposable income” available for payment of unsecured claims, above-median-income Chapter 13 debtor could not deduct,

as “amounts scheduled as contractually due to secured creditors,” secured debt payments that debtor did not intend to make on assets
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that the debtor proposed to surrender). Accord In re Martin, 417 B.R. 354 (Bankr. M.D. N.C. 2009); In re Ralston, 400 B.R. 854,

Bankr. L. Rep. (CCH) P 81493 (Bankr. M.D. Fla. 2009).

60 Most jurisdictions hold that the surrender of property after commencement of a case does not result in a presumption. See In re Ross-

Tousey, 549 F.3d 1148, Bankr. L. Rep. (CCH) P 81376 (7th Cir. 2008); In re Booker, 399 B.R. 662 (Bankr. W.D. Mo. 2009); In re

Parada, 391 B.R. 492, 59 Collier Bankr. Cas. 2d (MB) 459 (Bankr. S.D. Fla. 2008); In re Makres, 380 B.R. 30 (Bankr. N.D. Okla.

2007); In re Hayes, 376 B.R. 55 (Bankr. D. Mass. 2007); In re Zak, 361 B.R. 481 (Bankr. N.D. Ohio 2007); In re Mundy, 363 B.R.

407, 57 Collier Bankr. Cas. 2d (MB) 1267 (Bankr. M.D. Pa. 2007); In re Scarafiotti, 375 B.R. 618 (Bankr. D. Colo. 2007); In re

Simmons, 357 B.R. 480 (Bankr. N.D. Ohio 2006); In re Nockerts, 357 B.R. 497, Bankr. L. Rep. (CCH) P 80871 (Bankr. E.D. Wis.

2006); In re Randle, 358 B.R. 360, Bankr. L. Rep. (CCH) P 80829 (Bankr. N.D. Ill. 2006), judgment aff'd, 58 Collier Bankr. Cas.

2d (MB) 641, Bankr. L. Rep. (CCH) P 81038, 2007 WL 2668727 (N.D. Ill. 2007). See In re Benedetti, 372 B.R. 90 (Bankr. S.D.

Fla. 2007) (“[I]f Congress intended to limit secured debt payments contractually due from debtors on the petition date to those where

actual future payments will be made in Form B22C calculations, it knew how to do so, as reflected by the inclusion of the terms

‘actual monthly expenses’ and ‘actual expenses’ elsewhere within 11 U.S.C.A. § 707(b)(2)(A)(ii)(I) and (II).”) (quoting In re Oliver,

2006 WL 2086691 (Bankr. D. Or. 2006)); In re Walker, 2006 WL 1314125 (Bankr. N.D. Ga. 2006), subsequent determination, 383

B.R. 830 (Bankr. N.D. Ga. 2008); In re Hartwick, 352 B.R. 867, Bankr. L. Rep. (CCH) P 80776 (Bankr. D. Minn. 2006), order aff'd

in part, rev'd in part on other grounds, 373 B.R. 645, Bankr. L. Rep. (CCH) P 81023 (D. Minn. 2007) (“Application of the means

test is not left by the BAPCPA legislation to judicial discretion.”) (“[T]he plain language of § 707(b)(2)(A)(iii) dictates that a debtor

must be permitted to deduct secured payments on property even if that debtor intends to surrender that property post-petition.”); In

re Dionne, 402 B.R. 883 (Bankr. E.D. Wis. 2009) (above-median-income Chapter 13 debtors, in applying “means test” to determine

“projected disposable income” available for payment of unsecured claims, were entitled to deduct from their CMI their monthly

payment on motor vehicle that they intended to surrender; debtors' intent to surrender vehicle did not alter fact that motor vehicle

payments were “amounts scheduled as contractually due” on petition date, the critical date in performing this “means test” calculation

both in Chapter 7 context, to determine whether case was presumptively abusive, and in context of Chapter 13, to determine whether

above-median-income debtors' proposed plan satisfied “projected disposable income” requirement); In re Burbank, 401 B.R. 67

(Bankr. D. R.I. 2009), certification granted, 2009 WL 6325526 (Bankr. D. R.I. 2009) (in calculating “projected disposable income”

available for payment of unsecured claims, above-median income Chapter 13 debtors were entitled to deduct, as “amounts scheduled

as contractually due to secured creditors,” mortgage payments that they were contractually obligated to make on date petition was filed

on property that they intended to surrender, though debtors would not actually be making such secured debt payments if mortgaged

property were surrendered); accord In re Tonti, 406 B.R. 265 (Bankr. M.D. Pa. 2009).

61 In re Ross-Tousey, 549 F.3d 1148, Bankr. L. Rep. (CCH) P 81376 (7th Cir. 2008).

62 In re Booker, 399 B.R. 662 (Bankr. W.D. Mo. 2009); In re Parada, 391 B.R. 492, 59 Collier Bankr. Cas. 2d (MB) 459 (Bankr. S.D.

Fla. 2008); In re Makres, 380 B.R. 30 (Bankr. N.D. Okla. 2007); In re Hayes, 376 B.R. 55 (Bankr. D. Mass. 2007); In re Zak, 361

B.R. 481 (Bankr. N.D. Ohio 2007); In re Mundy, 363 B.R. 407, 57 Collier Bankr. Cas. 2d (MB) 1267 (Bankr. M.D. Pa. 2007); In re

Scarafiotti, 375 B.R. 618 (Bankr. D. Colo. 2007); In re Simmons, 357 B.R. 480 (Bankr. N.D. Ohio 2006); In re Nockerts, 357 B.R.

497, Bankr. L. Rep. (CCH) P 80871 (Bankr. E.D. Wis. 2006); In re Randle, 358 B.R. 360, Bankr. L. Rep. (CCH) P 80829 (Bankr.

N.D. Ill. 2006), judgment aff'd, 58 Collier Bankr. Cas. 2d (MB) 641, Bankr. L. Rep. (CCH) P 81038, 2007 WL 2668727 (N.D. Ill.

2007). See In re Benedetti, 372 B.R. 90 (Bankr. S.D. Fla. 2007) (“[I]f Congress intended to limit secured debt payments contractually

due from debtors on the petition date to those where actual future payments will be made in Form B22C calculations, it knew how

to do so, as reflected by the inclusion of the terms ‘actual monthly expenses’ and ‘actual expenses’ elsewhere within 11 U.S.C.A.

§ 707(b)(2)(A)(ii)(I) and (II).”) (quoting In re Oliver, 2006 WL 2086691 (Bankr. D. Or. 2006)); In re Walker, 2006 WL 1314125

(Bankr. N.D. Ga. 2006), subsequent determination, 383 B.R. 830 (Bankr. N.D. Ga. 2008); In re Hartwick, 352 B.R. 867, Bankr. L.

Rep. (CCH) P 80776 (Bankr. D. Minn. 2006), order aff'd in part, rev'd in part on other grounds, 373 B.R. 645, Bankr. L. Rep. (CCH)

P 81023 (D. Minn. 2007) (“[T]he plain language of § 707(b)(2)(A)(iii) dictates that a debtor must be permitted to deduct secured

payments on property even if that debtor intends to surrender that property post-petition.”).

63 In re Naut, 59 Collier Bankr. Cas. 2d (MB) 305, 2008 WL 191297 (Bankr. E.D. Pa. 2008); In re Ray, 362 B.R. 680, 57 Collier Bankr.

Cas. 2d (MB) 1024 (Bankr. D. S.C. 2007); In re Masur, 2007 WL 3231725 (Bankr. D. S.D. 2007); In re Burden, 380 B.R. 194, 59

Collier Bankr. Cas. 2d (MB) 52 (Bankr. W.D. Mo. 2007); In re Harris, 353 B.R. 304 (Bankr. E.D. Okla. 2006); In re Skaggs, Richard

& Connie, 349 B.R. 594 (Bankr. E.D. Mo. 2006). And see In re Budig, 387 B.R. 12, 59 Collier Bankr. Cas. 2d (MB) 1500 (Bankr.

N.D. Iowa 2008) (dismissal of debtors' Chapter 7 case for abuse warranted under totality of the circumstances of debtors' financial

situation, given that, following debtors' postpetition surrender of their home, debtors no longer had $2,228.35 monthly mortgage

payment, and instead were renting apartment for $1000 per month with no plans to move, and that, adjusting for such changes, debtors

had monthly disposable income of $1,793.95, so had ability to fund hypothetical Chapter 13 plan, and could provide for their state

and federal tax liabilities in their plan.)
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64 In re Cortez, 457 F.3d 448, Bankr. L. Rep. (CCH) P 80655 (5th Cir. 2006).

65 In re Perrotta, 390 B.R. 26, 2008 BNH 09 (Bankr. D. N.H. 2008).

66 In re Haar, 373 B.R. 493, 57 Collier Bankr. Cas. 2d (MB) 247 (Bankr. N.D. Ohio 2007); accord as to test and inquiry into postpetition

changes, In re Vogeler, 393 B.R. 240 (Bankr. D. Kan. 2008); In re Maya, 374 B.R. 750 (Bankr. S.D. Cal. 2007); In re Henebury, 361

B.R. 595 (Bankr. S.D. Fla. 2007); In re Pier, 310 B.R. 347 (Bankr. N.D. Ohio 2004).
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Effective:[See Text Amendments]

Vernon's Texas Statutes and Codes Annotated Currentness
Texas Probate Code (Refs & Annos)

Chapter XII. Durable Power of Attorney Act (Refs & Annos)
§ 490. Statutory Durable Power of Attorney

(a) The following form is known as a “statutory durable power of attorney.” A person may use a statutory durable power
of attorney to grant an attorney in fact or agent powers with respect to a person's property and financial matters. A power
of attorney in substantially the following form has the meaning and effect prescribed by this chapter. The validity of a
power of attorney as meeting the requirements of a statutory durable power of attorney is not affected by the fact that one
or more of the categories of optional powers listed in the form are struck or the form includes specific limitations on or
additions to the attorney in fact's or agent's powers.

The following form is not exclusive, and other forms of power of attorney may be used.

STATUTORY DURABLE POWER OF ATTORNEY

NOTICE: THE POWERS GRANTED BY THIS DOCUMENT ARE BROAD AND SWEEPING. THEY ARE EX-
PLAINED IN THE DURABLE POWER OF ATTORNEY ACT, CHAPTER XII, TEXAS PROBATE CODE. IF YOU
HAVE ANY QUESTIONS ABOUT THESE POWERS, OBTAIN COMPETENT LEGAL ADVICE. THIS DOCUMENT
DOES NOT AUTHORIZE ANYONE TO MAKE MEDICAL AND OTHER HEALTH-CARE DECISIONS FOR YOU.
YOU MAY REVOKE THIS POWER OF ATTORNEY IF YOU LATER WISH TO DO SO.

I, __________ (insert your name and address), appoint __________ (insert the name and address of the person appoin-
ted) as my agent (attorney-in-fact) to act for me in any lawful way with respect to all of the following powers except for
a power that I have crossed out below.

TO WITHHOLD A POWER, YOU MUST CROSS OUT EACH POWER WITHHELD.

Real property transactions;

Tangible personal property transactions;

Stock and bond transactions;

V.A.T.S. Probate Code, § 490 Page 1
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Commodity and option transactions;

Banking and other financial institution transactions;

Business operating transactions;

Insurance and annuity transactions;

Estate, trust, and other beneficiary transactions;

Claims and litigation;

Personal and family maintenance;

Benefits from social security, Medicare, Medicaid, or other governmental programs or civil or military service;

Retirement plan transactions;

Tax matters.

IF NO POWER LISTED ABOVE IS CROSSED OUT, THIS DOCUMENT SHALL BE CONSTRUED AND INTER-
PRETED AS A GENERAL POWER OF ATTORNEY AND MY AGENT (ATTORNEY IN FACT) SHALL HAVE THE
POWER AND AUTHORITY TO PERFORM OR UNDERTAKE ANY ACTION I COULD PERFORM OR UNDER-
TAKE IF I WERE PERSONALLY PRESENT.

SPECIAL INSTRUCTIONS:

Special instructions applicable to gifts (initial in front of the following sentence to have it apply):

I grant my agent (attorney in fact) the power to apply my property to make gifts, except that the amount of a gift to an in-
dividual may not exceed the amount of annual exclusions allowed from the federal gift tax for the calendar year of the
gift.

ON THE FOLLOWING LINES YOU MAY GIVE SPECIAL INSTRUCTIONS LIMITING OR EXTENDING THE
POWERS GRANTED TO YOUR AGENT.
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UNLESS YOU DIRECT OTHERWISE ABOVE, THIS POWER OF ATTORNEY IS EFFECTIVE IMMEDIATELY
AND WILL CONTINUE UNTIL IT IS REVOKED.

CHOOSE ONE OF THE FOLLOWING ALTERNATIVES BY CROSSING OUT THE ALTERNATIVE NOT
CHOSEN:

(A) This power of attorney is not affected by my subsequent disability or incapacity.

(B) This power of attorney becomes effective upon my disability or incapacity.

YOU SHOULD CHOOSE ALTERNATIVE (A) IF THIS POWER OF ATTORNEY IS TO BECOME EFFECTIVE ON
THE DATE IT IS EXECUTED.

IF NEITHER (A) NOR (B) IS CROSSED OUT, IT WILL BE ASSUMED THAT YOU CHOSE ALTERNATIVE (A).

If Alternative (B) is chosen and a definition of my disability or incapacity is not contained in this power of attorney, I
shall be considered disabled or incapacitated for purposes of this power of attorney if a physician certifies in writing at a
date later than the date this power of attorney is executed that, based on the physician's medical examination of me, I am
mentally incapable of managing my financial affairs. I authorize the physician who examines me for this purpose to dis-
close my physical or mental condition to another person for purposes of this power of attorney. A third party who accepts
this power of attorney is fully protected from any action taken under this power of attorney that is based on the determin-
ation made by a physician of my disability or incapacity.

I agree that any third party who receives a copy of this document may act under it. Revocation of the durable power of
attorney is not effective as to a third party until the third party receives actual notice of the revocation. I agree to indem-
nify the third party for any claims that arise against the third party because of reliance on this power of attorney.

If any agent named by me dies, becomes legally disabled, resigns, or refuses to act, I name the following (each to act
alone and successively, in the order named) as successor(s) to that agent: __________.

Signed this ______ day of __________, 19___

_________________________________

(your signature)

State of _______________________

County of ______________________
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This document was acknowledged before me on

_______________(date) by
_____________________________________________________________________________

(name of principal)

_________________________________

(signature of notarial officer)

(Seal, if any, of notary)

_________________________________

(printed name)

My commission expires: __________

THE ATTORNEY IN FACT OR AGENT, BY ACCEPTING OR ACTING UNDER THE APPOINTMENT, ASSUMES
THE FIDUCIARY AND OTHER LEGAL RESPONSIBILITIES OF AN AGENT.

(b) A statutory durable power of attorney is legally sufficient under this chapter if the wording of the form complies sub-
stantially with Subsection (a) of this section, the form is properly completed, and the signature of the principal is ac-
knowledged.

(c) Repealed by Acts 1997, 75th Leg., ch. 455, § 7, eff. Sept. 1, 1997.

CREDIT(S)

Added by Acts 1993, 73rd Leg., ch. 49, § 1, eff. Sept. 1, 1993. Amended by Acts 1997, 75th Leg., ch. 455, § 4, eff. Sept.
1, 1997; Acts 1997, 75th Leg., ch. 455, § 7, eff. Sept. 1, 1997.

<The Texas Probate Code is repealed and the Estates Code is enacted, effective January 1, 2014, by Acts 2009,
81st Leg., ch. 680, Acts 2011, 82nd Leg., ch. 823 (H.B. 2759) and Acts 2011, 82nd Leg., ch. 1338 (S.B. 1198).>

Current through the end of the 2011 Regular Session and First Called Session of the 82nd Legislature

(c) 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

END OF DOCUMENT
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United States Court of Appeals,
Fifth Circuit.

UNITED STATES of America, Plaintiff–Appellee,
v.

Brian Scott SPURLIN; Debra Fogleman Spurlin,
Defendants–Appellants.

No. 10–31128.
Dec. 15, 2011.

Background: Defendants were convicted in the
United States District Court for the Western Dis-
trict of Louisiana, Donald E. Walter, J., of fraudu-
lently withholding their interests in certain proper-
ties from their bankruptcy filings, among other of-
fenses, and they appealed.

Holdings: The Court of Appeals, Jerry E. Smith,
Circuit Judge, held that:
(1) defendant could be held criminally liable for
concealment of bankruptcy assets, but
(2) evidence was insufficient to sustain conviction
for knowingly making false statements.

Affirmed in part, vacated in part, and re-
manded.
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ney, and defendant did not object to petition at

meeting with their creditors. 18 U.S.C.A. § 152(1).

[2] Criminal Law 110 1144.13(2.1)

110 Criminal Law
110XXIV Review

110XXIV(M) Presumptions
110k1144 Facts or Proceedings Not

Shown by Record
110k1144.13 Sufficiency of Evidence

110k1144.13(2) Construction of
Evidence

110k1144.13(2.1) k. In general.
Most Cited Cases

Criminal Law 110 1159.2(7)

110 Criminal Law
110XXIV Review

110XXIV(P) Verdicts
110k1159 Conclusiveness of Verdict

110k1159.2 Weight of Evidence in
General

110k1159.2(7) k. Reasonable
doubt. Most Cited Cases

When considering the sufficiency of the evid-
ence supporting a conviction, the Court of Appeals
asks whether, viewing the evidence in the light
most favorable to the verdict, a reasonable trier of
fact could have found each element established
beyond a reasonable doubt.

[3] Bankruptcy 51 3861

51 Bankruptcy
51XX Offenses

51k3861 k. In general. Most Cited Cases

Bankruptcy 51 3863

51 Bankruptcy
51XX Offenses

51k3863 k. Evidence and fact questions.
Most Cited Cases
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Evidence was sufficient to sustain conviction
for concealment of bankruptcy assets; defendant
never revealed inaccuracies in bankruptcy petition,
which was filed by her husband, regarding their in-
terests in two corporations, and she was aware that
several properties they owned were sold before a
meeting with their creditors. 18 U.S.C.A. § 152(1).

[4] Bankruptcy 51 3863

51 Bankruptcy
51XX Offenses

51k3863 k. Evidence and fact questions.
Most Cited Cases

Evidence was insufficient to sustain conviction
for knowingly making false statements in bank-
ruptcy; bankruptcy trustee's questionnaire, which
asked whether defendant's parents had left any
property at their respective times of death, could
reasonably have been interpreted as asking whether
parents left any property specifically to defendant,
and, thus, his negative response was not knowingly
false, even though his father did leave property in
his will to his wife. 18 U.S.C.A. § 152(3).

[5] Bankruptcy 51 3861

51 Bankruptcy
51XX Offenses

51k3861 k. In general. Most Cited Cases

In order to sustain a conviction for knowingly
making false statements in bankruptcy, the govern-
ment must show that: (1) there was a bankruptcy
proceeding; (2) defendant made a declaration or
statement under penalty of perjury in relation to the
proceeding; (3) the declaration concerned a materi-
al fact; (4) the declaration was false; and (5) de-
fendant made the declaration knowingly and fraud-
ulently. 18 U.S.C.A. § 152(3).

[6] Bankruptcy 51 3861

51 Bankruptcy
51XX Offenses

51k3861 k. In general. Most Cited Cases

Bankruptcy 51 3863

51 Bankruptcy
51XX Offenses

51k3863 k. Evidence and fact questions.
Most Cited Cases

Evidence was sufficient to sustain conviction
for bankruptcy fraud; defendant withheld money
from a company with which he contracted to obtain
financing for real estate development, he falsely
told company that money had been stolen, and he
attempted to conceal his fraud by filing for bank-
ruptcy. 18 U.S.C.A. § 157(1).

[7] Indictment and Information 210 129(1)

210 Indictment and Information
210VI Joinder

210k126 Joinder of Counts; Multiplicity
210k129 Different Offenses in Same

Transaction
210k129(1) k. In general. Most Cited

Cases

Indictment charging defendant with conceal-
ment of bankruptcy assets and knowingly making
false statements in bankruptcy was not multiplicit-
ous; defendant's omissions from bankruptcy filings
and her false answer to trustee's questionnaire were
separate events, each of which was a violation of its
respective provision of bankruptcy fraud statute. 18
U.S.C.A. § 152(1, 3).

[8] Indictment and Information 210 127

210 Indictment and Information
210VI Joinder

210k126 Joinder of Counts; Multiplicity
210k127 k. In general. Most Cited Cases

The standard for determining whether two
charges render an indictment multiplicitous is
whether each charge requires proof of an element
that the other does not.

*956 Josette Louise Cassiere, Asst. U.S. Atty.
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(argued), Cytheria Jernigan, Shreveport, LA, for
Plaintiff–Appellee.

William Gold Whatley (argued),
(Court–Appointed), Marksville, LA, Christopher
Albert Aberle (argued), (Court–Appointed),
Mandeville, LA, for Defendants–Appellants.

Appeals from the United States District Court for
the Western District of Louisiana.

Before SMITH, BARKSDALE and BENAVIDES,
Circuit Judges.

JERRY E. SMITH, Circuit Judge:
Brian and Debra Spurlin were convicted of

concealment of bankruptcy estate assets, 18 U.S.C.
§ 152(1), for knowingly and fraudulently withhold-
ing their interests in certain properties from their
bankruptcy filings, and false oaths and statements
in bankruptcy, 18 U.S.C. § 152(3), for a false an-
swer they gave on a bankruptcy questionnaire. Mr.
Spurlin was also convicted of bankruptcy fraud, 18
U.S.C. § 157(1), for filing for bankruptcy to effect
and conceal a fraudulent scheme whereby he took
money he was supposedly holding in escrow for a
company with whom he was doing business.

Mr. Spurlin does not appeal his conviction of
concealment, but the Spurlins appeal all other con-
victions. Because there was insufficient evidence to
convict Mr. Spurlin of false oaths and statements in
bankruptcy, we reverse that conviction but affirm
the remainder of the judgment as to him and vacate
the sentence and remand for resentencing in light of
the partial reversal. We affirm as to Mrs. Spurlin.

I.
On September 5, 2005, Mr. and Mrs. Spurlin

filed a joint petition for bankruptcy, claiming assets
of $3,364 that included only one company, Spurlin
and Associates, Inc., formed by the Spurlins with
Mr. Spurlin as general manager. That company de-
clared bankruptcy the next day, because it owed a
large debt to a client. Despite not listing them on

their bankruptcy forms, the Spurlins were involved
with several other companies and held other assets.

Golden Athletics, LLC (“Golden Athletics”),
held title to the three cars that the Spurlins drove: a
2002 H2 Hummer, a 2002 Cadillac Escalade ESV,
and a 2001 Mercedes. Additionally, Mrs. Spurlin
sold the Tennyson Oaks Property to Golden Athlet-
ics, which then gave it to Mr. Spurlin, who sold it
to Golden Choice Financial (“Golden Choice”), an-
other company the Spurlins had created and that
continued to own the property while the Spurlins
lived there. Mr. Spurlin then sold Golden Choice to
Yvonne Fogleman, Mrs. Spurlin's elderly mother,
and sold the Tennyson Oaks Property for the com-
pany. Another relevant company was International
Oil, Gas, and Mineral Management, Inc.
(“International Oil”), an oil brokerage firm. Mr.
Spurlin wrote multiple checks from that company
to Mrs. Spurlin, which were then deposited into
their undisclosed joint accounts. The Spurlins dis-
closed only one checking account, with Peoples
State *957 Bank, containing $157, even though
they had additional accounts.

Though the Spurlins did not claim ownership
of any cars or properties, they did claim a debt from
James Hill for funds he allegedly had embezzled.
The major debt listed on the bankruptcy petition
was $705,000 owed to South Michigan Avenue,
LLC (“SMA”), a company with which Mr. Spurlin
had had a business relationship. Mr. Spurlin con-
tracted to help SMA obtain $200 million in finan-
cing for real estate development in Chicago. SMA
gave Mr. Spurlin money to hold in escrow, because
Mr. Spurlin said potential funding sources needed
to see that SMA had capital and equity in the
project.

Mr. Spurlin never obtained the financing, and
when SMA demanded the money back, he told
SMA it had been transferred to Hill, his corporate
attorney. SMA representatives never spoke to Hill;
they traveled to Dallas but could not find his office.
During that trip, Spurlin called them and said he
knew they were there and that they should come see
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him, which they did. Two days after that trip,
Spurlin told SMA that he had secured the funds, but
before he could realize them, Hill had died. Spurlin
claimed Hill had also taken $125,000 from Spurlin,
but died without insurance, so the money could not
be found, and suing the estate was too expensive.

Mr. Spurlin met with attorney Laramie Henry
to prepare for filing joint bankruptcy with Mrs.
Spurlin. Mrs. Spurlin never came to the office, but
Mr. Spurlin presented Henry with a power of attor-
ney executed between the spouses. Henry did not
remember Mrs. Spurlin's ever supplying informa-
tion directly to him or his staff or specifically talk-
ing to her on the phone. He testified that it was his
policy to call potential bankruptcy debtors when
presented with a power of attorney to make sure
they knew about and agreed with what their spouse
was doing.

On November 8, 2005, Mr. and Mrs. Spurlin
attended a section 341 creditors' meeting, at which
the trustee required them to complete an individual
questionnaire. That form, prepared by the trustee,
said it was completed under penalty of perjury. The
form asked whether the debtors' parents were living
or dead, and if dead, whether they had left any
property. It also reminded debtors that any inherit-
ance within the next six months must be reported.
Both Mr. and Mrs. Spurlin signed that form; their
answers acknowledged that Mrs. Spurlin's father,
Cade Fogleman, had died, but the form indicated he
had left no property.

To the contrary, however, Fogleman did leave
property, just not to the Spurlins. Mr. and Mrs.
Fogleman bought the Mohon Property jointly in
2000 before Mr. Fogleman died, although the clos-
ing agent from the sale testified that there may have
been intrafamily transactions. The property was lis-
ted as Fogleman's address at his death. Mrs. Spurlin
also testified that her father had given the Mohon
Property to her mother in his will. The Mohon
Property was eventually sold by Mr. Spurlin on be-
half of Mrs. Fogleman for $149,000, leaving
$57,697.59 after the mortgage was satisfied. Mrs.

Spurlin did not sign any documents relating to that
sale.

Mrs. Fogleman also owned another asset—the
Elliot Street Property. Mr. Spurlin sold it on her be-
half in September 2005 for $47,000, resulting in a
$756.59 profit. The government's witness could not
remember whether the Elliot Street Property was
listed in the succession when Mr. Fogleman died,
and Mrs. Spurlin insisted it was not owned by her
parents at her father's death.

At the creditors' meeting, the Spurlins were in-
formed that in joint debtor filings, *958 an answer
given by one joint debtor is assumed to be given for
both unless the other person objects. Mr. Spurlin
did most of the talking. The trustee asked whether
they had read the bankruptcy information sheet, pe-
tition, and schedules and whether everything was
true, correct, and included all their assets. All those
questions were answered in the affirmative; if
either party had said “no” to the mandatory ques-
tions, the trustee would have stopped the proceed-
ing.

But many assets were not in the filings. At the
time, the Spurlins were living in the Tennyson Oaks
Property, which was initially purchased by Mrs.
Spurlin for $229,167. She sold it to Golden Athlet-
ics for $38,167, which distributed the house to Mr.
Spurlin, who sold it to Golden Choice for $200,000
after taking out a $200,000 loan on the property.
Golden Choice was sold to Mrs. Fogleman for
$125,000, and the property was then sold for
$330,000, most of which went to pay off the loan.
Both Mr. and Mrs. Spurlin signed the act-
of-cash-sale agreement for the property on October
5, 2005. The proceeds from the sale of the
Tennyson Oaks Property were split between paying
off a loan at Red River Bank for Golden Athletics,
a check to Hilltop Productions, LLC, a check pay-
able to the Spurlin children's school, and a check to
International Oil. The Spurlins also drove three cars
titled to Golden Athletics, over which they had ex-
clusive use and control.

Page 4
664 F.3d 954
(Cite as: 664 F.3d 954)

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



Finally, although the Spurlins disclosed only
their bank account at Peoples State Bank, they had
accounts at Landmark Bank, Union Bank, and Red
River Bank. Multiple checks were written by Mr.
Spurlin to Mrs. Spurlin from International Oil and
deposited into the Spurlins' joint checking account
at Landmark Bank. Additionally, though proceeds
from the sale of the Mohon Property were initially
deposited in Mrs. Fogleman's account, that account
was later closed and most of the money transferred
to the Spurlin's joint Landmark Bank account.
Some transfers from Mrs. Fogleman's account also
went to International Oil's accounts. Even though
some of these transfers went to International Oil,
and Mrs. Spurlin wrote on one check that she was
employed there, International Oil was not listed
anywhere in the bankruptcy filings.

II.
Mr. and Mrs. Spurlin were indicted for (1) con-

cealment of bankruptcy estate assets, 18 U.S.C. §
152(1), for not listing an interest in the Tennyson
Oaks Property and the proceeds from its sale, the
cars they drove, or Golden Choice or Golden Ath-
letics; and (2) false oaths and statements in bank-
ruptcy, 18 U.S.C. § 152(3), for answering Question
5 on the individual questionnaire at the creditors'
meeting that Fogleman had left no property, despite
knowing he had done so. Mr. Spurlin was also in-
dicted for bankruptcy fraud, 18 U.S.C. § 157(1), for
receiving $705,000 from SMA pursuant to escrow
agreements, never completing the deal he had
agreed to perform, not returning the money despite
promising to, and then filing for bankruptcy, after
SMA had sued him, to effect and conceal his
scheme.

III.
[1][2] Mrs. Spurlin argues that she cannot be

convicted of concealment of bankruptcy assets, be-
cause the joint bankruptcy petition was filed on her
behalf using a general power of attorney and be-
cause she did not supply any information for the pe-
tition. When considering the sufficiency of the
evidence, we ask whether, viewing the evidence in

the light most favorable to the verdict, a reasonable
trier of fact could have found each element estab-
lished beyond a reasonable doubt. *959 United
States v. Daniels, 247 F.3d 598, 600 (5th Cir.2001).
Questions of law are reviewed de novo. Hartford
Underwriters Ins. Co. v. Found. Health Servs., Inc.,
524 F.3d 588, 592 (5th Cir.2008).

Mrs. Spurlin is not free of criminal liability just
because her husband applied for the joint bank-
ruptcy on her behalf using a general power of attor-
ney. There is a split in the caselaw regarding when
a general power of attorney can be used to file for
bankruptcy on behalf of another person. On one
hand, In re Raymond, 12 B.R. 906 (Bankr.E.D.Va.
July 29, 1981), declared bankruptcy to be a highly
personal privilege, similar to divorce or enlistment
in the armed forces, that could not be effected by a
power of attorney. The court feared misuse of the
power. Id. at 908. Other precedent, such as In re
Sullivan, No. 82–04323G, 30 B.R. 781
(Bankr.E.D.Pa. June 23, 1983) (citing Raymond
with approval), provides an exception to that hold-
ing, determining that a power of attorney can be
used to file for bankruptcy on another's behalf if the
power of attorney specifically authorizes the holder
to file for bankruptcy.

The other side is presented by In re Ballard,
No. I–87–00718, 1987 WL 191320
(Bankr.N.D.Cal. Apr. 30, 1987), in which a wife
was permitted to sign a joint bankruptcy filing for
her husband, who was serving in the military, pur-
suant to a general power of attorney. Ballard dis-
agrees with Raymond' s analogy between bank-
ruptcy and divorce or enlistment, arguing that bank-
ruptcy is far less personal. Rather, Ballard con-
siders bankruptcy to be primarily about preserva-
tion of one's property, which is not “so personal
that it cannot ever be done by proxy.” Id. at *1.
Ballard requires that when a general power of attor-
ney is used to file for bankruptcy, the person on
whose behalf the power is used must be notified. If
that person says that he does not authorize the fil-
ing, the bankruptcy proceedings are dismissed.
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The decision in In re Brown, No. 93–04473,
163 B.R. 596 (Bankr.N.D.Fla. Oct. 27, 1993), fur-
ther supports the Ballard position. In Brown, a
debtor's wife signed a bankruptcy filing for her hus-
band using a power of attorney; the husband died
six days later. The court declared the petition a leg-
al nullity because the signature was forged, the
power of attorney did not specifically authorize
bankruptcy filings, and, as a result of his death,
there was no opportunity for the debtor to ratify the
filing. Id. at 598. The specific mention that there
was no opportunity for ratification after the court
noted that the power of attorney was general sug-
gests that Brown recognizes that a party's ratifica-
tion can validate a bankruptcy filed under a general
power of attorney.

We conclude, agreeing with Ballard, that a
general power of attorney may be used to file for
bankruptcy on another's behalf. General powers of
attorney allow someone to manage another person's
affairs. Although certain matters are too personal to
be entrusted to another, bankruptcy is primarily for
property protection and is not as profoundly person-
al as divorce or enlistment. Declaring voluntary
bankruptcy is about saving a person's assets where
all else fails, and entrusting management of one's
property to that someone includes giving him the
tools to protect as much as he can if the worst hap-
pens. Ballard allows the holder of the power of at-
torney to declare bankruptcy but prevents abuse by
requiring the debtor to be informed and dismissing
if the debtor feels bankruptcy is improper. This
gives the holder of the power of attorney flexibility
to protect and manage that person's assets, while in-
cluding a failsafe to prevent abuse.

*960 Under the Ballard rule, Mrs. Spurlin's
bankruptcy petition is valid, because there is
enough evidence for a jury to infer ratification.
Henry testified that it was his practice to call the
potential debtor whenever he was presented with a
power of attorney, to make sure the debtor knows
what his agent is doing. Though he could not re-
member having made the call to Mrs. Spurlin, the

jury could have determined that he called her in ac-
cordance with his regular business practice. Addi-
tionally, she came to the creditors' meeting with the
trustee, never objecting to the bankruptcy's going
forward. The trustee testified that she did not ap-
pear angry at that meeting, in contradiction to her
argument that she was dragged there reluctantly.
Thus, under the Ballard approach, Mrs. Spurlin can
be liable for the bankruptcy filing.

[3] In light of that, there is sufficient evidence
to convict Mrs. Spurlin of concealment of bank-
ruptcy assets. Under § 152(1), there are four ele-
ments to the crime of concealing property in con-
nection with a bankruptcy case: (1) There is a bank-
ruptcy hearing; (2) certain property or assets be-
longed to the estate of the debtor; (3) defendant
concealed that property from creditors, custodians,
trustees, or someone else charged with control of its
custody; and (4) defendant did so knowingly and
fraudulently. 5TH CIR. PATTERN CRIMINAL
JURY INSTRUCTIONS § 2.10 (West 2001). For
that crime, “conceal” means “to secrete, falsify,
mutilate, fraudulently transfer, withhold informa-
tion or knowledge required by law to be made
known, or to take any action preventing discovery.”
Id. Concealment is a continuing offense, so acts of
concealment can commence after the bankruptcy
proceedings have begun. Id. Because no one dis-
putes the first element, only the other three need to
be examined.

The property at issue includes the Spurlins' in-
terest in two corporations. First is Golden Choice,
including its main asset: the Tennyson Oaks Prop-
erty at which the Spurlins resided. Second is their
interest in Golden Athletics, which holds as its as-
sets the three cars used by the couple. None of the
bankruptcy forms listed the Spurlins as having any
interest in Golden Choice or Golden Athletics or as
owning any cars or properties. When the Spurlins
attended the creditors' meeting, Mrs. Spurlin did
not object to any of the answers Mr. Spurlin gave,
nor did she reveal the inaccuracies in the filings.
Additionally, their multiple savings and checking
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accounts were not disclosed. Only one account was
disclosed in the bankruptcy filings, despite that the
Spurlins drew on, and deposited into, many others.

Mrs. Spurlin's first argument—that she cannot
have concealed information without providing in-
formation used in the bankruptcy petition—is un-
availing. Even if she never supplied false informa-
tion for the filings, withholding information consti-
tutes concealment, and as a continuing violation,
concealment can begin after the bankruptcy pro-
ceedings have started. Mrs. Spurlin attended the
creditors' meeting, where the trustee asked Mr. and
Mrs. Spurlin whether they had read all the docu-
ments in their bankruptcy filing and whether all the
schedules and the statement of financial affairs
were accurate. If either of them had answered “no,”
the trustee would have stopped the meeting; he ex-
plained at the beginning that in a joint bankruptcy,
unless one of the parties says otherwise, any an-
swers given are assumed to be from both parties.

Such an assumption creates an obligation on
the parties to speak out when they know some of
the information is false. That is reasonable, elimin-
ating the inefficiency*961 from forcing each party
to answer each question individually. Therefore, the
jury reasonably could find that Mrs. Spurlin con-
cealed assets by not informing the trustee that the
documents were incomplete, even if she did not
supply information to create the bankruptcy paper-
work.

The evidence is also sufficient to support that
Mrs. Spurlin knew assets were being concealed.
First, she was involved in an unusual pattern of
transactions pertaining to the Tennyson Oaks Prop-
erty. She bought the house for $229,167, then
shortly afterward sold it to Golden Athletics for
$38,167, far less than its worth. Golden Athletics
then distributed the house to Mr. Spurlin, who sold
it to Golden Choice for $200,000 after taking out a
$200,000 loan on the property. Golden Choice was
sold to Mrs. Fogleman for $125,000, and the prop-
erty was then sold for $330,000, most of which
went to pay off the loan. Mrs. Spurlin signed the

act-of-cash-sale agreement on October 5, 2005,
which effected sale of the Tennyson Oaks Property
for $330,000. Though she did not hold title to the
property at the time, having previously sold it to
Golden Athletics, this shows Mrs. Spurlin was
aware of the final sale before the creditors' meeting.

The proceeds from the sale of the Tennyson
Oaks Property were split into four parts: The sum
of $26,228.09 was used to pay off a loan at Red
River Bank for Golden Athletics. Mr. Spurlin used
another $40,000 for a check payable to Hilltop Pro-
ductions, LLC. Another $9,215 was used to buy a
check payable to Redemptorist High School
(“RHS”) for $9,215. Finally, $19,108.82 was used
to buy a check payable to Golden Choice, which
was changed later into a check for $19,108.82 pay-
able to International Oil.

The evidence could allow a reasonable jury to
infer Mrs. Spurlin's knowledge that she was bene-
fiting from the proceeds of the sale of the Tennyson
Oaks Property. As explained above, she was aware,
before the creditors' meeting, that the property had
been sold. Agent McCarthy testified to checks she
had written, even after bankruptcy was filed, pay-
able to RHS, where her children went to school.
One check includes “For International Oil” on the
memo line. Other checks were written to her from
International Oil's accounts by Mr. Spurlin, which
were then deposited into their joint account at
Landmark Bank—an account they maintained and
that was not reported during the bankruptcy.

Mrs. Spurlin also later endorsed a check to buy
groceries, listing her employer as International Oil.
Her participation in the purchase and sale of the
property, knowledge of its eventual sale, and in-
volvement in both spending funds from, and claim-
ing employment by, International Oil (where a sig-
nificant amount of the profit from the sale of the
Tennyson Oaks Property was deposited), along
with the fact that one of the checks paying for her
children's school came from the profits from the
property's sale, suggest she knew she was benefit-
ing from the sale of the property. Thus, not disclos-
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ing that to the trustee was knowing and fraudulent
concealment.

Mrs. Spurlin's knowledge that she had be-
nefited from the sale of the Mohon Property is more
easily demonstrated. The proceeds were initially
deposited into Mrs. Fogleman's account, then trans-
ferred mostly to Mr. and Mrs. Spurlin's undisclosed
joint checking account with Landmark Bank. The
signature card for the account contained the signa-
tures of both defendants. Multiple checks payable
to Mrs. Spurlin were also deposited into this ac-
count. Her knowledge and use of the Landmark
Bank account shows the jury could reasonably infer
she noticed over $43,000 being added to the ac-
count. No evidence contradicted her knowledge and
use of this account.

*962 Additionally, there is enough information
in the record for the jury to infer Mrs. Spurlin had
knowledge of their undisclosed interest in the cars
she and Mr. Spurlin drove and in Golden Athletics.
First, the trustee directly asked, during the credit-
ors' meeting, whether they had a vehicle, and Mr.
Spurlin answered that they had one that was loaned
to them to take care of Mrs. Spurlin's mother. Mrs.
Spurlin knew at the time that they had three cars
they controlled and had exclusive use of.

Furthermore, Mrs. Spurlin knew of her hus-
band's interest in Golden Athletics. She had sold
the Tennyson Oaks Property to Golden Athletics,
represented by Mr. Spurlin, and when she signed
the paperwork for the sale, Mr. Spurlin signed on
behalf of Golden Athletics as the sole member. The
jury could have considered that ownership in light
of the suspiciously low price for which Mrs.
Spurlin sold the Tennyson Oaks Property to Golden
Athletics and recognized that the Spurlins had used
that company as a means of hiding assets.

This is bolstered by the fact that Mrs. Fogle-
man bought Golden Choice, the other shell com-
pany in the transaction, for $125,000 when no be-
nefit inured to her from the purchase. It instead is a
reasonable inference that the action was done,

through a power of attorney for Mrs. Fogleman in
favor of Mr. Spurlin, as part of a scheme to hide as-
sets. Altogether, this leaves the jury reasonably able
to infer that Mrs. Spurlin knew of an interest in the
cars and in Golden Athletics that should have been
disclosed and that she failed to disclose. Thus, there
was enough evidence for a reasonable juror to find
Mrs. Spurlin guilty on count one.

IV.
[4][5] Mr. and Mrs. Spurlin appeal their con-

victions under count 2, false statement under pen-
alty of perjury, arguing that there is insufficient
evidence. The government must show that (1) there
was a bankruptcy proceeding; (2) defendant made a
declaration or statement under penalty of perjury in
relation to the proceeding; (3) the declaration con-
cerned a material fact; (4) the declaration was false;
and (5) defendant made the declaration knowingly
and fraudulently.

The declaration at issue is the answer to Ques-
tion 5 on the trustee's questionnaire. That question
(with Questions 4 and 6 included for context) reads
as follows:

4. Are your parents living? Father _______
Mother _______

Are your spouses' parents living? Father
_______ Mother ____

5. If not, was any property left by your parent(s)
at the time of death? _________

6. Do you understand that should you inherit any-
thing during the next 6 months it will be neces-
sary for you to advise me (your Trustee) in writ-
ing within 10 days? ______

The Spurlins answered that Mrs. Spurlin's fath-
er was dead, and they put “no” for Question 5. Be-
cause the form includes a statement that the an-
swers are given under penalty of perjury, element
two is satisfied.FN1 What assets are available or
potentially accessible to the estate is certainly im-
portant in a bankruptcy proceeding, so the declara-
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tion regarding whether the dead parents left prop-
erty is material.FN2

FN1. Mrs. Spurlin repeatedly mentions
that this is a “homemade” form, not an of-
ficial bankruptcy form. But the statute
makes no distinction between official and
unofficial forms. The form was completed
in the course of the bankruptcy proceed-
ings, and it plainly stated it is completed
under penalty of perjury.

FN2. The court described a material fact as
one that “has a natural tendency to influ-
ence or is capable of influencing the de-
cision of the decision maker to whom it
was addressed.” The assets available in
bankruptcy will influence how the trustee
handles the bankruptcy, because bank-
ruptcy is about distributing the available
assets.

*963 Mr. and Mrs. Spurlin argue that under
their interpretation of Question 5, this answer is
true. They argue that the question asks whether the
parents left any property to the debtor. Because Mr.
Fogleman did not leave any property to Mr. or Mrs.
Spurlin, they argue the answer was correct. The
government argues that this reasoning is unreason-
able, because the question does not say “to you.”

Either interpretation, however, is reasonable in
this case. The trustee explained that the purpose of
the question is to find out about any interest the
debtor may have, even if he has not chosen to exer-
cise it, because the trustee would be in the debtor's
shoes to attack whatever happened to the assets.
The trustee, however, testified that “the real thrust
of if [the parents] are deceased is Question 5, which
is: If they are not alive, did they leave you any-
thing?” Additionally, the context supports the Spur-
lins' reading. Question 6 explains that if you
“inherit” something in the next six months, you
must advise the trustee. The same reasoning about
the trustee's wanting to attack improper dispositions
of assets from a deceased parent would apply if the

parent died, irrespective of whether he left anything
specifically to the debtor.

Thus, if the questions strive to make the trustee
aware of all possible assets over which he can exer-
cise an interest, even by attacking possibly improp-
er succession, one would expect Question 6 to re-
quire informing the trustee merely upon the death
of a parent. Finally, if the interpretation were as the
government claims, almost no one would answer
“no.” Very few people die with absolutely no prop-
erty. That would result in Question 5's providing
meaningful information in few situations.

In her trial testimony, Mrs. Spurlin conceded
that the answer on the form was false,FN3 relying
on the defense that she did not fill it out. Yet, she
signed the statement under penalty of perjury at the
creditors' meeting and did not object when the trust-
ee asked whether everything was correct. As we
have said, she was responsible for objecting to in-
formation she knew was untrue. Thus, whether she
did fill out the form is irrelevant.

FN3. She and the government's attorney
had the following exchange:

Q. And the question did not ask whether
or not you owned any property following
your parents' death, did it?

A. No.

Q. It simply asked: Was there any prop-
erty left by your parents at the time of
death?

A. Correct.

Q. And the answer given here is no?

A. Correct.

Q. And that wasn't accurate, was it?

A. No. I did not fill this out, ma'am.

Additionally, Mrs. Spurlin admitted the answer
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was wrong without contesting that she interpreted
the question differently, explaining her knowledge
of her father's will. Even though in her reply brief
she attempts to adopt all the arguments Mr. Spurlin
makes, she cannot succeed on his argument, be-
cause her admission on the stand allows a reason-
able jury to conclude that she understood the ques-
tion the way the trustee intended it, while keeping
the false answer.

Considering that Mr. Spurlin's interpretation of
Question 5 comports with what the trustee noted
was the real thrust of the question, best fits the con-
text, and leads to a more useful result, no reason-
able jury could have found beyond a reasonable
doubt that he knowingly and *964 fraudulently
made a false statement when answering “no” to
Question 5. Because, however, Mrs. Spurlin admit-
ted that the answer was wrong without ever contest-
ing the interpretation of that question advanced by
the prosecutor, a reasonable jury could have de-
termined that she knew the answer was false when
given. Thus, there is sufficient evidence to affirm
her conviction but not sufficient evidence to affirm
her husband's.

V.
[6] Mr. Spurlin was convicted of bankruptcy

fraud, which occurs where a person “having de-
vised or intending to devise a scheme or artifice to
defraud and for the purpose of executing or con-
cealing such a scheme or artifice or attempting to
do so ... files a petition under title 11 ....” 18 U.S.C.
§ 157(1). Thus, the elements are (1) a specific in-
tent to defraud; (2) a scheme to defraud; and (3) fil-
ing a bankruptcy petition to conceal or execute that
scheme.

Mr. Spurlin was convicted of fraud as a result
of his dealings with SMA. He agreed to find, for
SMA, financing for a real estate venture. Pursuant
to those agreements, SMA gave him $705,000 to
hold in escrow. When he failed to obtain funding,
SMA asked him to return the money, but he never
did; instead, he said it had been stolen by Hill,
whom SMA had never heard about. SMA sent

people to Dallas, where Hill's office was sup-
posedly located, but could not find him. Then,
shortly after telling SMA about Hill, Spurlin called
to tell them that Hill had died. Combined, the facts
that (1) as soon as SMA asked Spurlin to return the
money in escrow, his previously unheard-of corpor-
ate attorney suddenly absconds with the funds; (2)
the attorney and his office cannot be found in the
city where they were supposedly located; and (3)
the attorney then dies shortly after his introduction
and disappearance, allowed the jury reasonably to
infer that the financing arrangement was in truth a
scheme by Spurlin to defraud SMA.

Mr. Spurlin argues that even if he did defraud
SMA, he did not execute or conceal that fraud
through filing for bankruptcy, because it was
already completed by then. In so arguing, he seeks
the restrictive reading of the statute from United
States v. Lee, 82 F.Supp.2d 384 (E.D.Pa.2000).
There, the alleged scheme was that after a bank-
ruptcy court had limited how much compensation
the defendant could receive from certain activities,
he had his partner hire his wife as a consultant on
those activities and pay her substantial sums. Id. at
386–87. Allegedly, these were to avoid the com-
pensation cap. Three months after her consultations
stopped, he filed for bankruptcy, and the court de-
termined that the filing could not have effected the
scheme, because she already had the money. Id. at
388. The court also determined that his failure to
disclose that he was receiving additional compensa-
tion through his wife was not enough to charge him
with filing for the purpose of concealment. Id. Fi-
nally, the court refused to read the scope of § 157
as analogous to the mail fraud statute. Id. at
388–89.

The first step in statutory interpretation—and
the only step needed here—is to look at the plain
meaning of the statutory language. The relevant
provision describes a crime when someone, “having
devised ... a scheme ... to defraud ... and for the
purpose of ... concealing such a scheme ... or at-
tempting to do so ... files a petition under title 11
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....” 18 U.S.C. § 157(1). Mr. Spurlin devised a
scheme, and there is no need to resort to legislative
history when the ordinary meaning of concealment
is sufficient here.

*965 “Concealing” something means to hide or
keep it from notice. FN4 The jury heard testimony
regarding how thoroughly SMA was investigating
Mr. Spurlin's claims to retrieve the money he took.
If SMA kept looking, sooner or later it could have
discovered that the money had not been stolen and
hidden by a lawyer who suddenly disappeared and
died. But if the debt were discharged, there would
be no need to keep investigating Mr. Spurlin, be-
cause he would not be liable for the money. Pour-
ing extra effort into investigating him would just
waste SMA's resources, so SMA would likely cut
its losses. Waiting around for SMA to catch him
would not work, so he attempted to conceal
everything by using bankruptcy and blaming Hill.

FN4. Conceal, OXFORD ENGLISH DIC-
TIONARY, http:// www. oed. com (last
visited Sept. 26, 2011).

Mr. Spurlin's argument that the bankruptcy just
gave SMA a forum to claim fraud as a defense to
discharge, and thus could not be concealment, is
unavailing. SMA already thought he had fraudu-
lently taken the money. If he succeeded in dischar-
ging the debt, that would conceal the scheme, be-
cause SMA would stop investigating him, and the
scheme would not be fully uncovered. Just because
he failed does not mean he did not try.

VI.
[7][8] Mrs. Spurlin argues that convicting her

of both concealment of bankruptcy estate assets and
false oaths and statements in bankruptcy is multi-
plicitous. Even though multiplicity issues usually
get de novo review, here the issue was not raised at
trial, but was instead first mentioned in Mrs.
Spurlin's motion not to be incarcerated pending ap-
peal, so plain-error review is appropriate. See
United States v. Pok Seong Kwong, 237 Fed.Appx.
966, 968 (5th Cir.2007). In United States v. Cluck,

143 F.3d 174 (5th Cir.1998), this court addressed
whether charging the same conduct under both §
152(1) and § 152(3) was multiplicitous. The stand-
ard for determining whether two charges render an
indictment multiplicitous is whether each charge re-
quires proof of an element that the other does not.
United States v. Nguyen, 28 F.3d 477, 482 (5th
Cir.1994). In Cluck, 143 F.3d at 179, we determ-
ined that the words of the statute make it plain that
the two provisions require different elements: Sec-
tion 152(1) requires that property be concealed
from creditors, whereas § 152(3) does not, and §
152(3) requires a false declaration, certificate, or
statement under penalty of perjury, whereas §
152(1) does not.

This case is more straightforward than Cluck,
because different conduct by Mrs. Spurlin is al-
leged under each provision. For § 152(3), she is
charged with her admittedly false answer to Ques-
tion 5. For § 152(1), she is charged with concealing
the various assets not reported in the bankruptcy fil-
ings, because she was informed that because she
was a joint debtor, her answers would be assumed
the same as her husband's unless she objected. The
trustee explained that if she protested at any time,
the the proceeding would stop, but she did not, in-
cluding to questions about whether she had read the
filed materials and whether they were accurate. The
omissions from bankruptcy filings and the false an-
swer to the trustee's questionnaire under penalty of
perjury are different events, each of which is a viol-
ation of its respective provision of the statute.
Therefore, because each claim requires different
elements, and Mrs. Spurlin was convicted using dif-
ferent facts, there was no error, plain or otherwise,
in convicting her of both.

In summary, we AFFIRM the conviction of
Mrs. Spurlin on all counts. We AFFIRM Mr.
Spurlin's convictions of concealment*966 of bank-
ruptcy estate assets and of bankruptcy fraud and
REVERSE, for insufficient evidence, his conviction
of false oaths and statements in bankruptcy. In light
of the partial reversal, we VACATE his sentence
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and REMAND for resentencing.

C.A.5 (La.),2011.
U.S. v. Spurlin
664 F.3d 954

END OF DOCUMENT
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Medical Issues in Bankruptcy 

 
Dischargeability of Medical Bills  

• Generally, like all unsecured debt, medical bills are completely dischargeable in bankruptcy.   

• The rules vary between chapter 7 and 13 since chapter 13 debtors receive a discharge only after 
completing all payments required by the court-approved repayment plan.   

o This may affect the debtor by forcing payment of at least a portion of the outstanding 
medical bills unless a “hardship discharge” is granted.  

ObamaCare (“The Patient Protection and Affordable Care Act”) 

• Public Policy: passed in order to resolve many inefficiencies in the health care system.   
o Such as the dramatic increase in medical bankruptcies by mandating coverage for all 

citizens. 

• Harvard Study shows 
o In 1981, only 8% of families filing for bankruptcy cited serious medical problems  
o In 2001 illness or medical bills contributed to 50% of all filings. 
o In 2007 medical problems caused 62% of all personal bankruptcies. 

 Surprisingly, 78% of those filers had medical insurance at the start of their 
illness, including 60.3% who had private coverage. 

o Conclusion 
 This study underscores ObamaCare 
 Reflects that covering the uninsured is not enough 
 Actual policy reform is needed to aid families with pre-existing insurance by 

upgrading their coverage and assuring that it is never lost. 

• Since most policies have many loopholes, co-payments, and deductibles 

• Critics of this study 
o Dispel the emergence of reformation to cure medical bankruptcies 
o Unveil discrepancies in statistics; however, agree with policy reform and upgrading 

coverage. 
 Critics stats suggest: Medical bills are a contributing factor in just 17% of 

personal bankruptcies (not 54.5%) 

Articles: 
“Study Links Medical Cost and Personal Bankruptcy,” Business Week 
“Medical Bankruptcy: Myth Versus Fact,” David Dranove and Michael L. Millenson 
“The Impact of Health Care Reform on Personal Bankruptcy,” Sarah Miller 
 
Texas Health Care Reform 
 

• President Obama’s priority translated in Texas terms 
o Domestic priority is to overhaul the US healthcare system and expand coverage to most 

of the 46 million uninsured Americans.   
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o This means 6 million Texans, including the one in six US uninsured children who live 
there, could get health insurance for the first time if the plan succeeded. 

• Opponents of reformation 
o The $1 trillion healthcare reform bill faces opposition in Congress, as well as in Texas, 

which has the highest uninsured rate in the nation - about 25%. 
o Even without national action, several states are moving toward universal health coverage 

on their own (e.g. Connecticut, Vermont, Main, and Massachusetts) 
o But, it is unlikely to come to Texas without federal action.  Texas Gov. Rick Perry 

opposes ObamaCare as a federal intrusion on his state’s right to set healthcare priorities. 

• Texas’ Current Goals 
o Senate Bill 10 

 Sets stage for a comprehensive package of Medicaid reforms designed to 
increase the % of Texans with health care coverage, focus on prevention, and 
emphasize individual choice. 

 Aim to change the rate of uninsured by creating a Texas Health Opportunity Pool 
Trust Fund.  

• Bill provides premium subsidies to eligible Texans and improving the 
effectiveness of the state’s Medicaid program. 

• Opposing perspectives  
o Texas can’t do without the feds 

 As much as Rick Perry bashes the federal government in his campaign speeches, 
Texas gets a lot of money from the federal government, and a lot of it is going to 
the health care system he insists Texas can handle on its own 

• > $380 million in early grants and other aid from the federal health law 
have already gone to businesses and agencies in Texas 

• Texas ended up with $17 billion from the stimulus 

• Awaiting final approval of a new waiver yielding an additional $12B  
o Texas receives more aid than other states 

 If law survives its upcoming review by Supreme Court, its expansion of 
Medicaid alone could cost the government anywhere from $53 billion to $67 
billion in aid to Texas by 2019. 

Articles: 
“Healthcare reform looms large in Texas,” www.reuters.com 
“Texas Health Care Reform Goals,” Health and Human Services Commission 
“Senate Bill 10 Sets Stage for Health Care Reform,”  Health and Human Services Commission 
“Biggest recipient of ‘Obamacare’? Texas,” www.lasvegassun.com 
 
Dischargeability of Heal Loans 

• Heal Loans defined 
o The Health Education Assistance Loan (HEAL) program is a program of Federal 

insurance of educational loans to graduate students in the fields of medicine, osteopathic 
medicine, dentistry, veterinary medicine, optometry, podiatric medicine, pharmacy, 
public health, chiropractic, health administration and clinical psychology. 
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o Even without national action, several states are moving toward universal health coverage 
on their own (e.g. Connecticut, Vermont, Main, and Massachusetts) 

• Purpose 
o To make loans to students in these fields who desire to borrow money to pay for their 

educational costs. 

• Obligations 
o To borrower is obligated to repay the lender the full amount of the money borrowed, plus 

all interest which accrues on the loan. 

• Dischargeability 
o Heal Loans are governed by 42 U.S.C. Sec. 294f(g).  Under this section, a Heal loan is 

not dischargeable in bankruptcy unless: 
  

 Five years have passed from the date that repayment begins;  
 The bankruptcy court finds that nondischarge would be unconscionable; and 
 The Secretary has waived certain rights. (See In re Johnson, 787 F.2d 1179, 1181 

(7th Cir. 1986). 

Case Law: 
United States v. Wood, 925 F.2d 158 (7th Cir. 1991). 
In re Johons, 787 F.2d 1179, 1181 (7th Cir. 1986). 
 
Statute: 
42 U.S.C. Sec. 294f(g) 
 
Reference Material 

42 C.F.R § 60.1 

42 U.S.C. Sec. 294f(g) 

United States v. Wood, 925 F.2d 158 (7th Cir. 1991). 

In re Johons, 787 F.2d 1179, 1181 (7th Cir. 1986). 

http://american.com/archive/2009/august/the-medical-bankruptcy-myth 

http://www.businessweek.com/bwdaily/dnflash/content/jun2009/db2009064_666715.htm 

http://content.healthaffairs.org/content/25/2/w74.full 

http://blog.chron.com/texassparkle/2012/02/obamacare-will-put-texas-on-the-path-to-bankruptcy/ 

http://www.hhs.state.tx.us/medicaid/ReformGoals.shtml 

http://www.hhs.state.tx.us/medicaid/reform.shtml 

http://www.lasvegassun.com/news/2011/nov/28/biggest-recipient-obamacare-texas/ 
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http://www.reuters.com/article/2009/07/31/us-usa-healthcare-texas-idUSTRE56U01F20090731 

https://netfiles.uiuc.edu/smille36/www/Bankruptcy.pdf 
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Bankruptcy

Sarah Miller ∗

August 18, 2011

Abstract

In 2006, Massachusetts enacted a health reform that mandated all state residents

purchase health insurance. The differential impact of this reform across counties gen-

erated by pre-reform insurance rates creates a natural experiment that I use to identify

the effect of health insurance coverage on the personal bankruptcy rate. I find that

the reform reduced personal bankruptcy rates, with the most pronounced declines oc-

curring in the most affected counties. In these counties, personal bankruptcy rates

decreased by 0.41 per 1000 residents, a reduction of approximately 20% relative to

other counties with similar characteristics. The magnitude of the estimated effect in-

creases with exposure to the reform: a one percentage point increase in pre-reform

insurance rate decreases the personal bankruptcy rate by 0.06 bankruptcies per 1000

residents. I do not find significant improvements in other measures of economic activ-

ity, such as the unemployment rate or the business bankruptcy rate, and the results

are robust to alternative control states and model specifications.
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1 Introduction

When surveyed, a significant fraction of bankruptcy filers report that medical expenses

played a significant role in their bankruptcy decision.1 Advocates for comprehensive health

care reform have used medical bankruptcy to justify legislation designed to expand health

insurance coverage, under the assumption that insurance can alleviate the catastrophic health

care costs driving these bankruptcies. This argument relies on a causal relationship between

personal bankruptcy and health insurance coverage that, despite the supposed prevalence

of medical bankruptcy, is poorly understood. I examine this relationship by analyzing the

2006 health reform in Massachusetts and its effect on the personal bankruptcy rate.

In 2006, Massachusetts enacted health care reform aimed at achieving universal health

insurance coverage within the state. This reform mandated that all state residents must pur-

chase health insurance, and coupled this mandate with subsidies for low- and middle-income

families. This law induced an exogenous change in insurance coverage that allows me to by-

pass the common empirical problem that medical insurance coverage may be endogenously

determined with the bankruptcy decision. For example, the poor may forego health coverage

and small shocks of any form may lead to bankruptcy, but the root cause of bankruptcy may

be poverty rather than health insurance coverage.

Following the identification strategy in Miller (2010), I leverage the differential impact

of the reform across Massachusetts to identify the causal effect of insurance on personal

bankruptcies. First, I compare the growth in the per capita bankruptcy rate in Mas-

sachusetts to that in states that did not enact such a reform. Second, because the new

legislation required almost all residents purchase insurance, counties that had a larger frac-

tion of uninsured residents before the reform were more intensively impacted by the mandate

than counties with near-universal health insurance coverage prior to the reform. I estimate

the relative effect of the reform in the most-affected counties using a “difference-in-difference-

in-difference” model. I supplement these results by focusing only on Massachusetts and

comparing counties in Massachusetts with each other.

1See Dranove and Millenson (2006), Himmelstein et al. (2005), and Himmelstein et al. (2009)
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I find that the personal bankruptcy rate declined in Massachusetts relative to other

counties after the 2006 reform, and the most-affected Massachusetts counties experienced

markedly slower growth in the personal bankruptcy rate between 2006 and 2009 than similar

counties in other states. A one percentage point increase in 2006 uninsurance rate reduces the

annual per-capita personal bankruptcy rate by about 0.06 bankruptcies per 1000 residents.

The most-affected counties had 0.41 fewer bankruptcies per 1000 residents, a reduction

of about 20% compared to similar counties in other states. Using data on only counties

within Massachusetts, I find that the most-affected counties experienced slower growth in

personal bankruptcies than other Massachusetts counties, resulting in approximately 23%

fewer bankruptcies than if these counties had grown at the same rate.

I find no significant effect of other indicators of economic activity, such as the unemploy-

ment rate or the business bankruptcy rate, indicating that this result is driven by the impact

of health insurance on bankruptcy rather than an unrelated concurrent improvement in the

economic environment. The results do not meaningfully change when controls for county

characteristics are added, when alternative comparison states are used, or when the “post

reform” period is restricted to only 2007.

Other papers have examined the role of health insurance in the bankruptcy decision.

Mathur (2006) uses the Panel Study of Income Dynamics and finds that medical debt is

a significantly positively correlated with the probability of declaring bankruptcy, although

unsurprisingly, a dummy variable indicating health insurance coverage in the same regression

has no significant effect. Gross and Notowidigdo (2010) use the expansion of Medicaid in

the 1990s to explore the causal relationship between insurance coverage and bankruptcy,

using simulated Medicaid eligibility as an instrument for Medicaid coverage. They estimate

that increasing Medicaid eligibility by 10% in a state reduced the bankruptcy rate by about

8.4%. Their simulations suggest that among low-income households, lack of insurance is

responsible for approximately 26% of personal bankruptcies.

My paper contributes to this literature in several ways. First, my paper is the first

to explore the causal impact of a universal individual mandate for health insurance on

bankruptcy rates. By analyzing the impact of a reform that applies to all state residents,
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rather than a program exclusively targeted at low-income families, I estimate the average

effect of expanding insurance to the current uninsured population, instead of a subset of that

population. Recent federal legislation, the 2010 Patient Protection and Affordable Care Act,

also uses an individual mandate to increase insurance coverage. My results contribute to

this ongoing debate concerning insurance mandates and enhance the overall understanding

of the relationship between health insurance coverage and personal bankruptcy.

2 Determinants of Personal Bankruptcy

Bankruptcy allows debtors to discharge or restructure their debts. One economic justifi-

cation for bankruptcy is that it allows for smoother lifetime consumption if borrowers face

substantial uninsurable risk. When insurance markets are limited, a bankruptcy system can

be welfare-improving (see Zame (1993), Zha (2001)). However, like other types of insurance,

bankruptcy creates ex-ante moral hazard. Consumers who do not have to bear the full cost of

their decisions may be more willing to take risks and reduce precautionary savings. Athreya

(2005) offers a complete survey of equilibrium models of personal bankruptcy.

Several empirical studies have documented the factors that are associated with personal

bankruptcy. When surveyed, bankruptcy filers often refer to an unexpectedly severe drop in

their income as the precipitating cause of bankruptcy, and evidence suggests that bankruptcy

filers are indeed more likely to have recently experienced an adverse shock, such as a job

loss, than the general population. Sullivan et al. (2000) find that the unemployment rate is

three to four times higher among bankrupt debtors than the national average. Agarwal and

Liu (2003) find that fluctuations in county unemployment rates have a significant impact on

credit card delinquency behavior. The authors also find that family-related adverse events,

such as divorces, are associated with high delinquency rates.

Bankrupt debtors also respond strategically to the costs associated with bankruptcy, both

the formal costs imposed by state bankruptcy laws, and informal social costs, such as social

stigma. Researchers have found empirical evidence of the salience of both types of costs.

Agarwal et al. (2003), for example, find that states with lax bankruptcy laws experience
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higher delinquency rates. Fay et al. (1998) and Gross and Souleles (1998) find evidence that

changes in the social stigma associated with declaring bankruptcy play an important role in

explaining the evolution of bankruptcy rates over time.

Negative health outcomes may also lead to lost income, through high medical bills or fore-

gone wages. These costs can potentially stress a household budget to the point of bankruptcy.

Himmelstein et al. (2005), analyzing a national survey of bankruptcy filers, estimate that

over half of all bankruptcies were a result of medical problems. Using the same data but a

more conservative definition of medical bankruptcy, Dranove and Millenson (2006) find that

17% of those filing for bankruptcy did so for medical reasons.

Gross and Notowidigdo (2010) illustrate how medical insurance and other forms of so-

cial insurance (such as bankruptcy) may function as substitutes for consumers. If medical

insurance for a consumer were to increase exogenously, the propensity to file for bankruptcy

would decline, as the consumer is protected from adverse health events that may be driving

the bankruptcy decision. Gross and Notowidigdo (2010) use this framework to estimate

the elasticity of substitution between health insurance and bankruptcy protection using the

expansion of Medicaid as a natural experiment. The authors find that increasing Medicaid

coverage by 10% causes an 8 percentage point drop in state bankruptcy rates.

My paper builds on the existing empirical work by providing the first estimates of the

effect of an individual mandate for health insurance on the personal bankruptcy rate. Indi-

vidual health insurance mandates are becoming a widely-used health policy instrument, but

their effect on financial outcomes remains largely unexplored. The reform in Massachusetts

may impact bankruptcies differently from the Medicaid expansion explored by Gross and

Notowidigdo (2010) because it expanded insurance to the entire population of uninsured

state residents, rather than focusing on low-income residents and children, and because it

required residents making over 300% of the federal poverty line to purchase insurance out of

their own income, rather than providing it for free.
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3 The Reform

In April of 2006, Massachusetts enacted a major health reform act with the goal of achieving

universal health insurance coverage within the state. The law, called “Chapter 58,” mandates

that all Massachusetts residents must purchase health insurance that meets a minimum

standard of coverage if such coverage is affordable, or pay a non-compliance fee. Standards

of affordability and coverage are set forth by the Commonwealth Health Insurance Connector

Authority. Failure to purchase health insurance results in the loss of the personal exemption

to the income tax, which was $219 for an individual in 2007. In 2008, monthly penalties

for not having insurance coverage were added, up to half the the monthly cost of the least-

expensive available plan.

The reform combines the individual mandate with an expansion of the Massachusetts

Medicaid program, called “MassHealth,” and new subsidies for individuals earning up to

300% of the federal poverty line. The MassHealth expansion includes children in families

earning up to 300% of the federal poverty line and some low-income workers, and removes

caseload caps on people living with HIV, the long-term unemployed, and the disabled. The

law also restores vision and dental benefits that had been cut from MassHealth in 2002. In

addition to the expansion of MassHealth, a new program, “Commonwealth Care,” provides

free insurance to families earning up to 150% of the federal poverty line, and tiered sub-

sidies for insurance for families earning up to 300% of the poverty line. MassHealth and

Commonwealth Care enrolled a combined 122,000 low-income residents within the first year

of implementation, approximately 100,000 of which were below the poverty line (Raymond

(2007)). In addition to offering low-income plans, the Connector Authority offers special

low-cost plans for young adults between the age of 19 and 26 and requires that private

health insurance providers allow young adults to remain on their parents’ plan for up to two

years after they cease to be dependents.

The new law also requires employers to participate in providing health care. All employers

with over 10 employees are required to contribute to their employees’ health insurance either

by providing an insurance plan of their own, or by paying at least 33% of their employees’

health insurance premium costs. Employers who fail to do either must pay a “fair share”
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assessment of up to $296 per uninsured employee. For residents not enrolled in a group

health plan, a new small-group market was created by merging the non-group and small-

group insurance markets. This reform permits such residents to purchase insurance coverage

from less expensive small-group plans. Raymond (2007) and Gruber (2008) provide details

on the health reform act.

The combination of personal mandate and insurance subsidies induced a substantial

change in the uninsurance rate in Massachusetts. Figure 1 plots the uninsurance rate in

Massachusetts as well as the national uninsurance rate from the Current Population Survey

(CPS). Prior to the reform (2004-2006), the uninsurance rate was about 10.3 percent in

Massachusetts and about 15.3 percent nationally. By 2009, the uninsurance rate in Mas-

sachusetts had fallen to 4.4 percent, but the national uninsurance rate had risen to 16.7

percent. Long and Phadera (2009) estimate a post-reform uninsurance rate of 2.6 percent

using data from the Massachusetts Health Insurance Survey, a survey fielded by the Mas-

sachusetts Division of Health Care Finance and Policy, and other estimates include a 3.0

percent (National Health Interview Survey) and a 4.1 percent (American Community Sur-

vey). Kolstad and Kowalski (2010) and Long et al. (2009) find similar rates of uninsurance

after the reform. These estimates suggest that the reform reduced the uninsurance rate by

more than half, and the largest estimates find the reform reduced the uninsurance rate by

as much as 75 percent.

4 The Effect of the Massachusetts Reform on Personal

Bankruptcy Rates

To evaluate the effect of the reform on personal bankruptcies, I compare the change in the

personal bankruptcy rate in Massachusetts with that of other states and, using county-level

data, compare this effect among counties that were more- and less-affected by the reform

because of their pre-reform conditions. I use data from the U.S. Department of Justice on

the number of total bankruptcies by chapter from 2006 to 2009 by both state and county to

analyze the effect of the Massachusetts reform on personal bankruptcy. County-level data
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are available by calendar year and state-level data are available by quarter. Debtors whose

county of residence is outside of the U.S. are excluded from the analysis. State-level counts of

bankruptcy are based on the number of bankruptcies filed within the state, whereas county-

level counts are based on the county of residence of the first named debtor in the bankruptcy

petition. This count is then divided by the total population of the state or county, provided

by the U.S. Census Bureau. For convenience, I multiply this figure by 1000 to obtain the

number of bankruptcies per 1000 residents.

The county-level uninsurance rate in 2006 is taken from the Small Area Health Insurance

Estimates provided by the Census. These model-based estimates use health insurance cover-

age data from the Current Population Survey, administrative Medicaid data, and population

demographics to estimate insurance coverage for all U.S. counties. In some specifications,

I employ further data on median income and poverty rates by geographic area from the

American Communities Survey, conducted by the U.S. Census Bureau, as well as the un-

employment rate from the Local Area Unemployment Statistics provided by the Bureau of

Labor Statistics. The Bureau of Labor Statistics did not produce county-level unemployment

rate estimates for Louisiana in 2006, so counties in Louisiana are excluded from analysis that

uses the unemployment rate.2

In 2005, the Bankruptcy Abuse Prevention and Consumer Protection Act dramatically

altered the rules concerning bankruptcy filings. This reform restricted bankruptcy in several

ways. The law introduced a “means test” for Chapter 7 bankruptcy that prevented families

with income above the state median from declaring Chapter 7 bankruptcy. Additionally,

it required that filers participate in debt counseling and increased the fees associated with

bankruptcy. This reform had a substantial impact on the decision to file for bankruptcy, and

when to file for it, and the associated repercussions represent a potential problem in identify-

ing the effect of the Massachusetts reform one year later. I take several steps to prevent the

bankruptcy reform from confounding my analysis. First, I restrict the sample period to only

2Bankruptcy data are available for download at http://www.uscourts.gov/Statistics/BankruptcyStatistics.aspx,

small area health insurance, income, and poverty estimates are available at

http://www.census.gov/did/www/sahie/ and http://www.census.gov//did/www/saipe/. Local area

unemployment statistics are found at http://www.bls.gov/lau/.
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bankruptcies filed after this reform was enacted; that is, I consider bankruptcies filed in the

calendar year of 2006 and later. The federal law applied uniformly to all states, but states

that had relatively generous bankruptcy laws prior to the reform may have been dispropor-

tionately affected (Morgan et al. (2009)). Furthermore, because the Chapter 7 “means test”

is based on median state income, states with higher or lower income may have been affected

differently by the bankruptcy reform. To reduce the influence of these effects, I control for

state and county median income. I further evaluate the extent to which the bankruptcy re-

form affects my results by evaluating the results using comparison states with similar median

income and exemption levels. The results are largely unchanged across comparison groups,

indicating that the estimates are likely capturing the effect of the Massachusetts health care

reform, rather than the federal 2005 bankruptcy reform.

Table 1 provides summary statistics of the data used. Counties in Massachusetts had

higher insurance coverage and lower bankruptcy rates than other counties in the U.S. even

prior to the reform. Counties in both Massachusetts and other states experienced an increase

in the bankruptcy rates from 2006 to 2009.

4.1 State-level variation

I first estimate a difference-in-difference model that compares the growth rate of personal

bankruptcy in Massachusetts to that of all other states over the period of the reform. Specif-

ically, I model the per capita bankruptcy rate in state j at year t as

bankruptcyratejt = α0 + αq + α1MAj + α2Postt + α3Postt ∗MAj + α4Xjt + εjt, (1)

where MAi = 1 if state j is Massachusetts and 0 otherwise and Postt = 1 if year t is

above 2006, 0 otherwise. To account for seasonality, I include quarter fixed effects, αq. In

some specifications, I include state-level characteristics: the unemployment rate for state j

in quarter t and the 2006 poverty rate and median income. The parameter of interest in

α3, which measures the change in the personal bankruptcy rate in Massachusetts relative to

other states. If α3 is negative, then the personal bankruptcy rate fell (or grew less quickly)

in Massachusetts relative to all other states in the US. I estimate similar models for the of
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Chapter 7 and Chapter 13 personal bankruptcy rates.

Figure 2 plots quarterly personal bankruptcy rates for Massachusetts and all other states

by chapter, as well as the business bankruptcy rate and the unemployment rate. While there

is no obvious reduction in the overall personal bankruptcy rate, Chapter 13 bankruptcies

appear to have fallen in Massachusetts relative to other states. This chapter of bankruptcy

comprises only a small fraction of total personal bankruptcies. Business bankruptcies and

the unemployment rate also evolve similarly in Massachusetts and other states.

Table 2 presents estimates of the difference-in-difference model of equation (1) and con-

firm the trends in Figure 2. In specifications both with and without covariates, Massachusetts

experienced a statistically insignificant reduction in the personal bankruptcy rate relative

to all other states (Columns 1 and 2). The point estimate indicates that the reform in-

duced a reduction in the personal bankruptcy rate by between 0.04 and 0.01 bankruptcies

per 1000 residents, between 0.8 and 3 percent relative to the 2006 bankruptcy rate of 1.2

bankruptcies per 1000 residents. Because the reform reduced the uninsurance rate from

about 10.3 percentage points to between 2.6 and 4.4 percentage points, these estimates rep-

resent a “treatment effect” of insurance on the probability of bankruptcy for an individual

of between 0.001
7.7

= 0.0001 and 0.004
5.9

= 0.0007, a reduction of 10 to 56 percent relative to the

Massachusetts statewide 2006 per-capita insurance rate of 0.0012.

I find no significant effect of the reform on Chapter 7 bankruptcies relative to other

states, but I do find that Chapter 13 bankruptcies decreased significantly. The estimated

reduction in Chapter 13 bankruptcies is between 0.02 and 0.03 bankruptcies per 1000 people

per quarter; approximately a 16.5% lower than if the Massachusetts personal bankruptcy

rate had grown at a similar rate as that of other states in the U.S. Chapter 13 bankruptcies

represent only about one quarter of total personal bankruptcies in Massachusetts.

Identification in this model is based on the assumption that, in the absence of the reform,

the personal bankruptcy rate in Massachusetts would have followed a similar trend as the

personal bankruptcy rate in other states. In the next section, I relax this assumption by

using the pre-reform uninsurance rate as an additional source of variation in the effect of the

reform. It is not surprising that I find no significant effect at the state level because most
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residents in Massachusetts were covered by insurance even before the 2006 health reform. In

the next section, I look at the effect of the reform in counties that experienced substantially

larger changes in insurance coverage because of their greater number of uninsured residents.

4.2 County-level variation

Massachusetts had relatively high statewide insurance rate even prior to the reform, but

significant variation in insurance coverage at the county level. The map of insurance coverage

in Massachusetts in 2006, presented in Figure 3, illustrates the differences in pre-reform

conditions across the state. Due to this variation in ex-ante exposure, the 2006 health reform

did not affect all counties in Massachusetts uniformly: a county with a large uninsured

population prior to the health insurance mandate was more affected by the law than a

county where only a small number of people were uninsured. If a causal link exists between

insurance coverage and personal bankruptcy, the effect should be largest in areas that had

higher exposure to the health insurance mandate.

Using the approach implemented in Miller (2010), I model the per capita bankruptcy rate

in county i, in state j at year t (bankruptcyrateijt) as a function of the 2006 county non-

elderly uninsurance rate interacted with the “post reform” indicator and an indicator that

the county is in Massachusetts. This approach is similar to the difference-in-difference-in-

difference model found in, e.g., Gruber (1994) and Chetty et al. (2009), but with a continuous

measure of exposure to the reform as the “third” difference. I estimate

bankruptcyrateijt =γ0 + γ1 + γ2MAi + γ3Postt + γ4Uninsured2006ij (2)

+ γ5MAi ∗ Uninsured2006ij + γ6Postt ∗ Uninsured2006ij

+ γ7MAi ∗ Postt ∗ Uninsured2006ij + γ8Xijt + υit.

The coefficient γ7 captures the relationship between the increase in insurance coverage

induced by the reform and the reduction in the personal bankruptcy rate. If the increase in

insurance coverage results in a reduction in the personal bankruptcy rate, then γ7 is negative.

In some models, I also include controls for county characteristics, Xijt: the unemployment
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rate, the 2006 poverty rate and the 2006 median income. I fix a county’s poverty rate and

median income at its 2006 level to avoid endogenous changes in these variables caused by

the health reform itself.

Table 4 presents the estimates of (2). Column 1 presents results without additional

controls for county characteristics and Column 2 presents estimates with controls.3 The

models both with and without controls result in very similar estimates.

Consistent with a causal relationship between insurance coverage and personal bankruptcy

rate, I find that the effect of the reform is significantly larger in counties that experienced

a greater increase in insurance coverage. A one percentage point increase in the pre-reform

uninsurance rate in Massachusetts corresponds to a decline in total personal bankruptcy rate

of about 0.06 per 1000 residents in both the model with and without controls (Columns 1

and 2). The estimated effect is significantly different from zero at the 0.05 level. Because the

reform reduced the uninsurance rate by between 7.7 and 5.9 percentage points, this implies

a total reduction of between 0.46 and 0.35 bankruptcies per 1000 residents, a reduction of

between 38 and 29 percent relative to the pre-reform level of 1.2 visits per 1000 residents.

If we assume the compliance rate is constant across Massachusetts, these estimates can

also be interpreted as the “treatment effect” of insurance on an individual’s probability of

declaring bankruptcy. Bankruptcies decreased by 0.006 per 100 residents when insurance

increased by roughly 1 person per 100 residents. This result implies that giving that individ-

ual insurance lowered the probability that they would declare bankruptcy by 0.6 percentage

points.

Columns 3 and 4 of Table 3 presents estimates with Chapter 7 bankruptcies per 1000

residents as the dependent variable. Chapter 7 bankruptcies experienced a decline of 0.05

per 1000 residents, with an associated p-value of 0.02. I also find a small, negative effect for

Chapter 13 bankruptcies, although it is not statistically significant.

In addition to estimating a model with a continuous measure of the ex ante exposure to

3These estimates exclude counties in Louisiana from the control group, as county level estimates of

unemployment were not produced in 2006 due to disruptions caused by Hurricane Katrina.
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the reform, I also create a binary variable, Treatedi, equal to one if the 2006 uninsurance rate

is greater than 10.3, the third quartile for Massachusetts. I estimate a standard difference-

in-difference-in-difference model ,

bankruptcyrateit = β0 + β1 + β2MAi + β3Postt + β4Treatedi + β5MAi ∗ Treatedi+ (3)

β6Postt ∗ Treatedi + β7MAi ∗ Postt ∗ Treatedi + β8Xit + υit.

The coefficient on the three way interaction between MA, Post, and Treated estimates the

impact of the reform on the counties with the highest pre-reform uninsurance rates.

Table 4 presents estimates of the model in equation (3). In Columns 1 and 2, I find that

the counties with the highest uninsurance rates prior to the reform experienced a reduction

in the personal bankruptcy rate of 0.41 bankruptcies per 1000 residents. The model predicts

that if the effect of the reform had been zero (i.e., β7 = 0), the expected bankruptcy rate

in the treated counties would have been about 20% higher. This result is significant at the

5% level with an associated p-value of 0.02. I find that counties in Massachusetts with pre-

reform uninsurance rates of below 10.3 (Treatedi = 0) also saw a reduction in the personal

bankruptcy rate, although this effet is much smaller and not statistically significant.

Looking at bankruptcy by chapter, I find a decline in Chapter 7 bankruptcies of about 0.20

per 1000 residents, representing a 17.6% reduction, although this estimate is only marginally

significant. Chapter 13 bankruptcies declined by about 0.19 per 1000 residents, a 30%

reduction. Chapter 7 bankruptcy is almost exclusively available only to families making

less than the median income. The result that both Chapter 7 and Chapter 13 bankruptcies

experienced a reduction suggests that the health reform in Massachusetts not only affected

bankruptcies among low income families, but also affected the personal bankruptcy rate

for a wide segment of the population. I find that non-treated counties in Massachusetts

experienced a small reduction in the personal bankruptcy rate as well, although this estimate

is not statistically significant.

I also estimate a model that includes controls for the poverty rate and median income of

the counties in 2006 as well as the unemployment rate, reported in the second, fourth, and

sixth columns in Table 4. Adding these controls does not meaningfully alter the results. The
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reform is estimated to significantly reduce the personal bankruptcy rate by approximately

0.34 per 1000 residents in the most-affected counties, with small but statistically insignifi-

cant reductions estimated in the Massachusetts counties that had relatively high insurance

coverage prior to the reform. Chapter 7 and Chapter 13 bankruptcies decline by 0.19 and

0.14 per 1000 residents, respectively.

4.3 Within Massachusetts Variation

Because the reform had a differential impacted on counties within Massachusetts, the effect

of the reform can be measured using the relative change in bankruptcy rates within the

state. The advantage of looking within Massachusetts is that any economic or policy changes

specific to the state are constant, and if the state is relatively homogeneous then counties

within the same state can function as appropriate controls. The disadvantage is that counties

that vary by an observable characteristic (pre-reform uninsurance rate, in this case) may also

vary by unobserved characteristics that affect the growth in the bankruptcy rate.

Using only the subsample of Massachusetts counties, I estimate

bankruptcyrateit =γ0 + γ1 + γ2Uninsured2006i + γ3Postt (4)

+ γ4Uninsured2006i ∗ Postt + γ8Xit + υit and

bankruptcyrateit =γ0 + γ1 + γ2Treatedi + γ3Postt (5)

+ γ4Treatedi ∗ Postt + γ8Xit + υit,

where Uninsured2006i is the county’s pre-reform non-elderly uninsurance rate, Treatedi = 1

if the county had over 10.3% of residents uninsured in 2006, and Xit are controls for county

characteristics included in some specifications. There are 14 counties in Massachusetts,

resulting in 56 county-year observations.

I find that counties in Massachusetts that had high levels of pre-reform uninsurance

experienced a significant decline in per capita personal bankruptcy relative to other counties

in the same state. The first column of Table 5 presents the results for equation 4. For

every percentage point increase in the 2006 uninsurance rate, I find bankruptcies decreased
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significantly by about 0.11 per 1000 residents. When I add controls, the estimated reduction

is about 0.10 per 1000 residents. This result is larger than the estimate discussed in the

previous section because it does not account for the differential trend in high insurance

counties over the period considered.

The first column of Table 5 presents estimates of (5) without additional covariates. The

treated counties experienced a reduction in the personal bankruptcy rate of approximately

28% relative to the untreated counties. This estimate is significantly different from zero at

the 0.01 level. Adding controls decreases the magnitude of the coefficient slightly, from a

reduction of 0.59 bankruptcies per 1000 residents to a reduction of 0.52 bankruptcies per

1000 residents, but the effect remains precisely estimated at the 0.01 level.

5 Robustness Checks

5.1 Alternative Control Groups and the 2005 Bankruptcy Abuse

Reform Act

The results presented above compare the growth in personal bankruptcy rates of the most-

affected counties in Massachusetts with similar counties in other states. The “control group”

is all other counties in the United States with similar uninsurance rates. To confirm that my

results are not sensitive to which states are included in the control group, I re-estimate the

models using different comparison states.

I first use alternative control states to address the possible impact of the 2005 bankruptcy

reform act on the results. Because Massachusetts had relative generous home exemption laws

prior to the bankruptcy reform act, the restrictions introduced by the law may have affected

Massachusetts differently from other states. To test this assumption, I re-estimate the models

2 and 3 using states with similar home exemptions as a control group. Table 6 reports the

results.

In 2005, the home exemption in Massachusetts was $500,000. Columns 1 through 4
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report the effect of the reform using states with similarly generous, but finite, exemptions -

Nevada (that has a home exemption of $350,000), Rhode Island ($200,000), and Minnesota

($200,000). Columns 5 through 8 report the same models but use comparison states with

an unlimited home exemption (Arkansas, D.C., Florida, Iowa, Kansas, Oklahoma, South

Dakota and Texas). Both groups of comparison states find that the health reform reduced

personal bankruptcies by between 0.17 to 0.60 bankruptcies per 1000 residents.

The 2005 reform also restricted Chapter 7 bankruptcy using a “means test” based on

state median income. Although I control for state median income, the bankruptcy law may

have altered the trend in states differently based on their median income. To control for this

potential effect, I estimate models 2 and 3 but limit the sample to only states with median

incomes similar to that in Massachusetts at the time of the bankruptcy reform. Table REF

presents the results. Median income in Massachusetts in 2005 was $48,775 for an individual.

In Columns 1-4 I include only states with 2005 median income closest to Massachusetts -

Maryland (median income for the individual of $48,205) and Hawaii ($47,056). Columns 5-8

extend the comparison group to include Alaska ($45,191), Virginia ($43,195), Washington

($43,891), Illinois ($43,012), California ($43,436) and New Hampshire ($52,120). Results are

similar as those using all states as a comparison group, and similar exemption states as a

comparison group.

Finally, Table 8 presents estimates of models (3) and (2) using only other states in the

Northeast census region as controls. Specifically, I include New York, Pennsylvania, New

Jersey, Connecticut, Rhode Island, Vermont, New Hampshire and Maine, resulting in 868

county-year observations. Limiting the sample to states within the same region is preferable

if region-specific economic shocks affect bankruptcy.

My main findings are not affected by the use of an alternative control group; in fact,

the magnitude of the effect is even larger when I only use states in the same region of

Massachusetts. Using both the triple difference estimate and the “continuous treatment

intensity” estimate, I find reductions in the personal bankruptcy rate that are significant at

the 0.01 level. I find similar results when I include controls for county characteristics.
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5.2 Concurrent Macroeconomic Improvement

Results estimated with the difference-in-difference-in-difference model in equation (3) are

robust to Massachusetts-specific shocks to the personal bankruptcy rate as well as shocks to

“treated” counties, but they would not be robust to shocks that only occur in counties with

high uninsurance rates within Massachusetts (for example, an increase in local demand for

employment). To investigate whether the decline in the personal bankruptcy rate in these

counties could reflect a concurrent improvement in the economic climate, rather than the

health care reform, I estimate equation (3) again twice: with the the county-level business

bankruptcy rate as the dependent variable as in Gross and Notowidigdo (2010) and with the

county-level unemployment rate. Table 9 presents the results. In both instances, I do not

find a statistically significant improvement in either economic indicator in Massachusetts

counties relative to similar counties in other states, suggesting that my findings are not

driven by coinciding improving economic conditions.

I also examine whether the results from the model that includes a continuous measure

of the impact of reform are driven by an economic improvement in Massachusetts over this

period that is correlated with the 2006 uninsurance rate. Again, I use the unemployment

rate and the business bankruptcy rate as the dependent variable in the model described by

equation (2). I do not find a concurrent improvement in these economic indicators associated

with the pre-reform uninsurance rate; in fact, the unemployment rate increases slightly with

the pre-reform uninsurance level, although the change is not statistically significant. This

result supports the hypothesis that the health reform caused a reduction in the personal

bankruptcy rate in these counties, and is not merely correlated with a reduction in the

personal bankruptcy rate.

5.3 Effects of the Recession

The turbulent economic conditions in 2008-2009 may have caused changes to the local econ-

omy that corresponded with the reform both in terms of timing and intensity. Although I

have shown that business bankruptcies per capita and the unemployment rate are not cor-
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related with the reform, due to the severity of the recession, the concern exists that some

other, unobservable measure of economic activity is driving the relationship between the

2006 health care reform and the decline in the personal bankruptcy rate.

To limit the impact of the 2007-2009 recession on these results, I drop the years 2008

and 2009 from the sample and estimate a model where only 2007 is included in the “post-

reform” period. 4 I estimate both the model with a binary third difference (treated counties

vs untreated counties; equation (3)) and the model with a continuous third difference (pre-

reform uninsurance rate; equation (2)).

Table 11 presents the results. All previous results hold when I only use 2007 as the post-

reform period, although in the triple difference model, the precision is slightly lower and the

results are only significant at the 0.10 level. This imprecision likely reflects the reduction

in sample size. The estimated magnitudes are nearly identical: in the estimates which use

only 2007 as the “post” period, the reform is estimated to reduce bankruptcies by about

26% relative to other counties with similar characteristics, compared to a 20% estimated

reduction when 2008 and 2009 are included in the estimation.

6 Conclusion

This paper provides the first estimates of the effect of an individual mandate for health

insurance on personal bankruptcy rates. In 2006, Massachusetts undertook a major health

care reform whose goal was to achieve universal insurance coverage within the state. I use

the variation generated by pre-reform conditions at the county level to identify the impact

of this reform on the bankruptcy rate.

I find that the Massachusetts health care reform reduced personal bankruptcy rates by

approximately 20% in the most-affected counties relative to other counties with similar char-

acteristics, a reduction of about 0.41 bankruptcies per 1000 residents. The estimated effect

grows with the county’s exposure to the reform as measured by its pre-reform uninsurance

4The National Bureau of Economic Research business cycle dating committee puts the beginning of the

recession at December 2007.
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rates, with the largest reduction in bankruptcy rates estimated in counties that were most

intensively affected by the reform. The findings are robust to alternative control states and

model specifications. I found no concurrent improvement for the business bankruptcy rate or

the unemployment rate. This supports the causal interpretation that the increase in health

insurance coverage induced by the Massachusetts reform reduced personal bankruptcy rates.
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Figure 1: Percentage Uninsured in Massachusetts and the United States, 1999-2008
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Figure 2: Bankruptcy Rates and Unemployment Rate by Quarter, for Massachusetts (solid)
vs. Average for Other States (dashed)
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Figure 3: Percent Uninsured by County in Massachusetts, 2006
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Table 5: Within Massachusetts Estimates

Continuous Treatment Triple Difference
(Intercept) 2.13 (0.41)*** 1.18 (1.20) 1.34 (0.10)*** -0.10 (0.53)
Post 2.34 (0.38)*** 1.73 (0.32)*** 1.38 (0.13)*** 0.90 (0.11)***
% Uninsured 2006 -0.09 (0.04)** -0.03 (0.02)* – –
Post*% Uninsured 2006 -0.11 (0.03)*** -0.10 (0.02)*** – –
Treated – – -0.54 (0.19)*** -0.16 (0.10)*
Post*Treated – – -0.59 (0.17)*** -0.52 (0.14)***
Controls?* No Yes No Yes
No. obs: 56 56 56 56
Standard Errors Clustered by County; Significance Levels: *** = 1%, ** = 5%, *=10%.

*Controls included are: 2006 poverty rate, 2006 median county income in $1000s, state median income used

for Chapter 7 “means test” for 2006 bankruptcies, unemployment rate.
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Table 8: Robustness Checks: Alternative Treatment Groups
Dependent Variable - Personal Bankruptcy Rate Per 1000 Residents

States: NY, PA, NJ, VT, RI, NH, CT, ME
Triple Difference Continuous Treatment

(Intercept) 1.71 (0.18)*** 2.00 (0.47)*** 1.45 (0.21)*** 1.80 (0.53)***
Post 1.06 (0.17)*** 0.67 (0.15)*** 1.10 (0.09)*** 0.76 (0.09)***
MA 0.41 (0.45) 0.14 (0.30) -0.15 (0.24) -0.16 (0.21)
Post*MA 1.28 (0.41)*** 1.28 (0.38)*** 0.29 (0.40)* -0.70 (0.40)*
% Uninsured 2006 -0.00 (0.01) 0.00 (0.01) – –
Post*% Uninsured 2006 -0.00 (0.01) 0.00 (0.01) – –
% Uninsured 2006*MA -0.09 (0.04)** -0.06 (0.03)** – –
Post*MA*%Uninsured 2006 -0.11 (0.03)*** -0.10 (0.03)*** – –
Treated – – 0.28 (0.22) 0.27 (0.20)***
Post*Treated – – -0.03 (0.10) -0.07 (0.10)
Treated*MA — – -0.79 (0.22)** -0.52 (0.27)*
Post*MA*Treated – – -0.58 (0.21)*** -0.49 (0.18)***
Controls?* No Yes No Yes
No. obs: 868 868 868 868
Standard Errors Clustered by County; Significance Levels: *** = 1%, ** = 5%, *=10%

*Controls included are: 2006 poverty rate, 2006 median county income in $1000s, state median income used

for Chapter 7 “means test” for 2006 bankruptcies, unemployment rate.
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Table 9: Robustness Checks - Concurrent Macroeconomic Improvement, Triple Difference

Dependent Variable: Unemployment Rate Business Bankruptcies per Capita
(Intercept) 4.62 (0.09)*** 1.71 (0.34) 0.07 (0.00)*** 0.01 (0.02)
Post 1.58 (0.06)*** 1.58 (0.06)*** 0.04 (0.01)*** 0.04 (0.01)***
MA 0.15 (0.23) 0.12 (0.21) -0.04 (0.01)*** -0.05 (0.01)***
Treated 0.31 (0.09)*** -0.39 (0.09)*** -0.01 (0.00) 0.01 (0.00)*
Post*MA -0.20 (0.09)** -0.20 (0.09)** 0.00 (0.01) 0.00 (0.01)
Post*Treated 0.05 (0.06) 0.06 (0.06) 0.01 (0.01) 0.01 (0.01)
Treated*MA -1.35 (0.68)** -0.82 (0.47)* 0.06 (0.05) 0.06 (0.05)
Post*MA*Treated -0.24 (0.28) -0.24 (0.28) -0.07 (0.06) -0.07 (0.06)
Controls?* No Yes No Yes
No. obs: 12292 12292 12292 12292
Standard Errors Clustered by State; Significance Levels: *** = 1%, ** = 5%, *=10%.

*Controls included are: 2006 poverty rate, 2006 median county income in $1000s, state median income used

for Chapter 7 “means test” for 2006 bankruptcies, unemployment rate.

Counties in Louisiana excluded from specifications with controls.
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Table 10: Robustness Checks - Concurrent Macroeconomic Improvement, Continuous
“Treatment Intensity” Measure

Dependent Variable: Unemployment Rate Business Bankruptcies per Capita
(Intercept) 5.4 (0.09)*** 0.92 (0.48)* 0.05 (0.01)*** -0.02 (0.02)
Post 2.47 (0.06)*** 2.47 (0.06)*** 0.05 (0.01)* 0.03 (0.01)***
MA 1.00 (0.91) 0.83 (0.88) -0.12 (0.07)* -0.14 (0.07)**
% Uninsured 2006 -0.03 (0.00)*** -0.07 (0.00)*** 0.00 (0.00)*** 0.00 (0.00)***
Post*MA -0.70 (0.40)* -0.70 (0.40)* 0.11 (0.09) 0.12 (0.08)
Post*% Uninsured 2006 -0.05 (0.00)*** -0.05 (0.00)*** 0.00 (0.00) 0.00 (0.00)
% Uninsured 2006*MA -0.16 (0.09)* -0.14 (0.09) 0.01 (0.01) 0.01 (0.01)
Post*MA*% Uninsured 2006 0.003 (0.04) 0.003 (0.04) -0.01 (0.01) -0.01 (0.01)
Controls?* No Yes No Yes
No. obs: 12292 12292 12292 12292
Standard Errors Clustered by County; Significance Levels: *** = 1%, ** = 5%, *=10%.

*Controls included are: 2006 poverty rate, 2006 median county income in $1000s, state median income used

for Chapter 7 “means test” for 2006 bankruptcies.

Excludes Louisiana counties.
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Table 11: Robustness Checks: “Post Reform” Period, 2007 Only
Dependent Variable - Personal Bankruptcy Rate Per 1000 Residents

4 Triple Difference Continuous Treatment
(Intercept) 1.64 (0.06)*** 1.98 (0.30)*** 2.93 (0.06)*** 4.56 (0.31)***
Post 0.71 (0.04)*** 0.67 (0.04)*** 1.12 (0.04)*** 1.09 (0.04)***
MA -0.34 (0.12)*** -0.08 (0.11) -0.81 (0.41)** -0.59 (0.36)
Post*MA 0.09 (0.09) 0.19 (0.09)** 0.70 (0.38)* 0.76 (0.37)
Treated 0.35 (0.06)*** 0.26 (0.06)*** – –
Post*Treated -0.12 (0.04)*** -0.46 (0.17)*** – –
Treated*MA -0.86 (0.24)*** -0.46 (0.17)*** — –
Post*MA*Treated -0.45 (0.28) -0.50 (0.27)* – –
% Uninsured 2006 – – -0.05 (0.00)*** -0.07 (0.00)***
Post*% Uninsured 2006 – – -0.03 (0.00)*** -0.03 (0.00)***
% Uninsured 2006*MA – – -0.04 (0.04) 0.01 (0.04)
Post*MA*%Uninsured 2006 – – -0.09 (0.04)** -0.09 (0.04)**
Controls?* No Yes No Yes
No. obs: 868 868 868 868
Standard Errors Clustered by County; Significance Levels: *** = 1%, ** = 5%, *=10%

*Controls included are: 2006 poverty rate, 2006 median county income in $1000s, state median income used

for Chapter 7 “means test” for 2006, unemployment rate
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M E DI C A L B A N K RUPT C Y R E F O R M: A F A L L A C Y O F C O MPOSI T I O N 
 

AMY Y. LANDRY  
ROBERT J. LANDRY, III† 

ABSTRACT 

Congress is considering adding special provisions to the Bankruptcy Code for 
individuals with medical debt.  The pending legislation creates preferential rules 
for "medical bankruptcies. "   The reform is based on a premise that most consumer 
bankruptcies are caused by medical debt, so that most consumer bankruptcy cases 
are "medical bankruptcies. "   The authors analyze this premise and show that, 
although many debtors have some medical debt, most debtors with medical debt are 
not "medical bankruptcies. "   The premise of the pending legislation is shown to be 
nothing more than a classic case of a " fallacy of composition"  and the reform will 
likely lead to abuse of the relief afforded under the Bankruptcy Code. 

INTRODUCTION 

Rhetoric is powerful.  It is particularly powerful in debates that invoke emotion 
and anger, and raise serious moral questions.  Policymakers often latch on to facts 
asserted in a policy domain, whether true or not, and characterize them in ways—
through an effective use of rhetoric—to propel certain initiatives onto the agenda.  
This is the case in the healthcare and bankruptcy policy domains.  Policymakers in 
both domains use data from their respective fields to advance reforms in the other 
domain,1 often couching their arguments in terms of clear empirical causal 
connections.2 The debates often turn into bipolar debates that pit consumer-oriented 

                                                                                                                             
 Assistant Professor, Department of Health Services Administration, University of Alabama at 

Birmingham. 
† Assistant U.S. Bankruptcy Administrator, N. D. of Alabama. The views and opinions are those of the 

authors. This paper is an expanded version of Robert J. Landry & Amy Y. Landry, Medical Bankruptcy 
Reform: A Fallacy of Composition, which was presented at the Academy of Legal Studies Conference in 
2010. The prior version is available at http://alsb.roundtablelive.org/Resources/Documents/ 
NP%202010%20Landry-Landry.pdf. 

1 Senator Max Baucus working on a healthcare bill used bankruptcy filing rates to support healthcare 
reform. He stated, "And, you know, one—if the coverage is at least 65 percent it's going to probably reduce 
the incidence of bankruptcies." Sen. Max Baucus Holds a Markup on Health Care Reform, CQ CAP. 
TRANSCRIPTS, Sept. 29, 2009, available at 2009 WLNR 19277273. 

2 In the bankruptcy policy domain, there has been great progress in empirical research over the last twenty 
years. See Jay Warren Westbrook, Empirical Research in Consumer Bankruptcy, 80 TEX. L. REV. 2123, 
2124 (2002). The problem lies not in the empirical research done, but in the interpretation of such work and 
the implementation of sound policies based on that work. As with many areas of empirical research and the 
law, results are often mixed. Advocates on either side of a debate often point to empirical work to support 
their conclusion without critically examining the results. Couching the problem and solution as crystal clear 
based on empirical work leads to distortions of the empirical results found, and can often lead to policies that 
are misguided. This has occurred in both the healthcare and bankruptcy policy domains. 



152 ABI LAW REVIEW [Vol. 19: 151 
 
 
advocates and business-oriented groups against each other, with each casting blame 
on the other.3 

For example, in the context of the healthcare reform debate, consumer 
bankruptcy reform was a sub-issue.  In the 2009 State of the Union address, Barack 
Obama said, "we must also address the crushing cost of health care.  This is a cost 
that now causes a bankruptcy in America every thirty seconds."4 The President took 
the rhetoric a step further when he said, "The crushing costs of health care causes 
[sic] a bankruptcy in America every 30 seconds.  And by the end of this year, it 
could cause 1.5 million Americans to lose their homes."5 This assertion that 
healthcare costs are the cause of consumer bankruptcy has been repeated over and 
over again, to such an extent that it is accepted as fact without any qualification or 
context placed on the assertion.6 

The connection between healthcare costs and consumer bankruptcy has been 
used as a justification for several bills pending in Congress that relax the 
requirements in the Bankruptcy Code for debtors with medical debts, i.e., "medical 
bankruptcy." The problem is that the underlying justification—a clear causal 
connection between medical debts or healthcare costs and most consumer 
bankruptcy filings—is not as strong as the political rhetoric proclaims.  Medical 
                                                                                                                             

3 For example, Professor Katherine Porter recognized in the consumer bankruptcy debate that "consumer 
advocates lay blame on the industry, and the industry responds by citing the same data to show consumer 
misbehavior." Katherine Porter, Bankrupt Profits: The Credit Industry's Business Model for Postbankruptcy 
Lending, 93 IOWA L. REV. 1369, 1369 (2008). 

4 President Barack Obama, State of the Union Address (Feb. 24, 2009), available at 
http://www.whitehouse.gov/the-press-office/remarks-president-barack-obama-address-joint-session-
congress. 

5 White House Spotlights Health Care, NPR News (Mar. 3, 2009), available at 
http://www.npr.org/templates/story/story.php?storyId=101368678. The Obama Administration repeatedly 
has relied on this connection. See, e.g., President Barack Obama, Remarks at the White House Forum on 
Health Reform (Mar. 5, 2009), available at http://www.whitehouse.gov/assets/documents/ 
White_House_Forum_on_Health_Reform_Report.pdf. 

Many other politicians have asserted the same proposition. Senator Ted Kennedy wrote, "Every 30 
seconds in the United States a family is forced into bankruptcy because of unexpected medical expenses." 
Senator Edward M. Kennedy, Health Care as a Basic Human Right: Moving from Lip Service to Reality, 22 
HARV. HUM. RTS. J., 165, 166 (2009).  

A countless number of scholars have asserted the same connection. See, e.g., David U. Himmelstein, et 
al., Medical Bankruptcy in the United States, 2007: Results of a National Study, 122 AM. J. MED. 741, 741 
("62.1% of all bankruptcies in 2007 were medical"); Melissa B. Jacoby, Teresa A. Sullivan & Elizabeth 
Warren, Rethinking the Debates over Health Care F inancing: Evidence from the Bankruptcy Courts, 76 
N.Y.U. L. REV. 375, 408–09 (indicating increased correlation between medical and financial distress); 
Katherine L. Record, Note, Wielding the Wand Without Facing the Music: Allowing Utilization Review 
Physicians to Trump Doctors' Orders, But Protecting Them from the Legal Risk Ordinarily Attached to the 
Medical Degree, 59 DUKE L.J. 955, 964 (2010) ("Without drastic reductions in health care spending, an 
unprecedented number of Americans will face bankruptcy merely by seeking necessary treatment."). 

6 Even our own members of Congress assume the clear linkage exists without any question. Senator Max 
Baucus stated, "I saw figures someplace, every 30 seconds, someone in America goes into bankruptcy due to 
medical care costs or at least it's medical cost related." Sen. Max Baucus Holds a Markup on Health Care 
Reform, supra note 1. Congressman Phil Hare touted the same conclusions on The Ed Show recently. 
Congressman Hare stated, "I care about the price that the people are paying when they lose their home every 
30 seconds because of health care. Every 30 seconds in this country, Ed, a bankruptcy." The Ed Show 
(MSNBC News, Jan. 26, 2010), available at 2010 WLNR 1682152. 

http://www.npr.org/templates/story/story.php?storyId=101368678
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debt does not necessarily lead to bankruptcy.  But rather, "[m]edical bankruptcy is 
at the extreme end of the spectrum of medical debt."7 Nor does a debtor with 
medical debt necessarily warrant characterizing it as a medical bankruptcy.  Simply 
because some debtors with medical debt may justifiably be characterized as a 
medical bankruptcy, it does not mean all debtors with medical debt are medical 
bankruptcies—a classic case of the "fallacy of composition."8 

The result is a legislative agenda in the bankruptcy policy domain that does not 
address the root causes of consumer filings.  The medical bankruptcy reform 
proposed is a relaxation of the requirements for debtors with medical debt to file for 
bankruptcy relief.  Assuming medical debts are the cause of the majority of 
consumer bankruptcies, the reform does not address the root cause of unpaid 
medical debt.  Likewise, even if medical debt is not the root causal factor, but rather 
a factor among many others such as divorce and unemployment,9 of consumer 
bankruptcy filings, medical bankruptcy reform does nothing to mitigate the 
incidence of consumer filings. 

Following this Introduction is an overview of the current state of consumer 
bankruptcy in the U.S. and a summary of the medical bankruptcy reform legislation.  
Part II explores the empirical research on medical bankruptcies, the causal 
connection between medical debts and consumer bankruptcies, and the validity of 
that linkage based on empirical research in the field.  The recent healthcare reform 
and its impact on medical bankruptcies, and the adequacy of the current consumer 
bankruptcy system are also examined.  The problems that will likely arise with 
medical bankruptcy reform are explored in Part III.  Part IV provides conclusions 
and identifies areas of needed research. 

                                                                                                                             
7 Robert W. Seifert & Mark Rukavina, Bankruptcy is the Tip of a Medical-Debt Iceberg, 25 HEALTH AFF. 

W89, W89 (2006), available at http://content.healthaffairs.org/cgi/content/full/25/2/w89.  
8 The fallacy of composition assumes "without proper warrant that what is true for individual members of 

a group is true for the entire group." Philip Harvey, Is There a Progressive Alternative to Conservative 
Welfare Reform?, 15 GEO. J. ON POVERTY L. & POL'Y 157, 170 (2008); see also Donald A. Dripps, The 
Fourth Amendment and the Fallacy of Composition: Determinacy Versus Legitimacy in a Regime of Bright-
Line Rules, 74 MISS. L.J. 341, 348 (2004) (citations omitted) ("In his Sophistical Refutations, Aristotle 
described what has come to be known as the fallacy of composition, i.e., confusing the distributive and 
collective senses of a class. He gives several examples. A sitting man can walk, and a walking man can 
stand; ergo a man can walk and sit at the same time. A man can carry each of several burdens; ergo he can 
carry all of them at once."); Einer Elhauge, Defining Better Monopolization Standards, 56 STAN. L. REV. 
253, 339 (2003) (citations omitted) ("The fallacy of composition is the assertion that, if something is true for 
individual members of a group, then it must be true for the group as a whole."). 

9 The predominant causes of consumer bankruptcy typically are "medical debts, a divorce, or a job 
interruption." A. Mechele Dickerson, Consumer Over-Indebtedness: A U .S. Perspective, 43 TEX. INT'L L. J. 
135, 146 (2008) (citation omitted); see also Jay L. Zagorsky & Lois R. Lupica, A Study of Consumers' Post-
Discharge F inances: Struggle, Stasis, or F resh-Start?, 16 AM. BANKR. INST. L. REV. 283, 295 (2008) 
(discussing financial distress and debt typically associated with "divorce, sickness-related expenses, [and] 
job loss"); Jean Braucher, Middle-Class Knowledge, 21 EMORY BANKR. DEV. J. 193, 207 (2004) (book 
review) ("[T]he 'big three' reasons debtors give for filing [bankruptcy petitions] are job loss, illness, and 
divorce."). 
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I.  OVERVIEW OF CONSUMER BANKRUPTCY AND PROPOSED MEDICAL 
BANKRUPTCY REFORM 

A. Consumer Bankruptcy in the U .S. 

Most consumer bankruptcies are under chapter 7 or chapter 13.10 In most 
chapter 7 cases, debtors receive a discharge of their debts, provided they liquidate 
any non-exempt assets.11 Under chapter 13, a debtor can retain its non-exempt 
assets in exchange for repaying a portion of its debts, at least as much as would be 
paid in a chapter 7 case, through a court approved repayment plan.12 After 
completion of the plan, most debtors receive a discharge of the remaining unsecured 
debts.13 

On October 17, 2005, the Bankruptcy Abuse Prevention and Consumer 
Protection Act of 2005 ("BAPCPA")14 went into effect.15 BAPCPA was the most 
significant overhaul to the Bankruptcy Code16 ("Code")17 since its enactment in 
                                                                                                                             

10 See Marjorie L. Girth, The Role of Empirical Data in Developing Bankruptcy Legislation for 
Individuals, 65 IND. L.J. 17, 18 (1989) (discussing how individuals filing bankruptcy petitions face choice of 
filing under chapters 7 or 13); Richard M. Hynes, Why (Consumer) Bankruptcy?, 56 ALA. L. REV. 121, 127 
n.32 (2004) ("Chapter 7 accounts for approximately seventy percent of all non-business bankruptcy filings 
with almost all of the remaining non-business bankruptcies filed in Chapter 13."); see also Annual Non-
Business Bankruptcy F ilings by Chapter (2007-09), ABIWORLD.ORG, http://www.abiworld.org/AM/ 
AMTemplate.cfm?Section=Home&TEMPLATE=/CM/ContentDisplay.cfm&CONTENTID=60257 (last 
visited Jan. 17, 2011) (showing how majority of consumer bankruptcies are filed under chapters 7 or 13). A 
very small number of consumer bankruptcy cases are filed under chapter 11. See id. (highlighting relatively 
few number of bankruptcy cases filed under chapter 11 annually); see also Richard H.W. Maloy, "She'll Be 
Able to Keep Her Home Won't She?"—The Plight of a Homeowner in Bankruptcy, 2003 MICH. ST. L. REV. 
315, 335 (2003) (discussing how, although chapter 11 is used mainly by businesses, individuals are also 
permitted to file under chapter 11); Elijah M. Alper, Note, Opportunistic Informal Bankruptcy: How 
BAPCPA May Fail to Make Wealthy Debtors Pay Up, 107 COLUM. L. REV. 1908, 1913–14 & n.35 (2007) 
(discussing rarity of chapter 11 filings). 

11 See 11 U.S.C. § 727 (2006); Lars Lefgren & Frank McIntyre, Explaining the Puzzle of Cross-State 
Differences in Bankruptcy Rates, 52 J.L. & ECON. 367, 370–71 (2009) (describing chapter 7 bankruptcy 
procedures). 

12 See 11 U.S.C. §§ 1322, 1328; Lefgren & McIntyre, supra note 11, at 370–71. 
13 See 11 U.S.C. § 1328; Lefgren & McIntyre, supra note 11, at 370–71 (discussing when debts are 

discharged under chapter 13); see also In re Patton, 261 B.R. 44, 47–48 n.3 (Bankr. E.D. Wash. 2001) 
("Discharge is not entered in Chapter 13 cases until completion of plan payments . . . If the debtors fail to 
complete the plan payments no discharge will be entered in their cases."); Maloy, supra note 10, at 331–32 
(discussing discharge in chapter 13 and noting how chapter 13 "discharge is of all debts 'provided for by the 
plan' after the plan has been completed"). 

14 Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Pub. L. No. 109-8, 119 Stat. 23 
(2005) (codified as amended in scattered sections of 11 U.S.C.) [hereinafter BAPCPA]. 

15 For a discussion of the history and road to the legislation, see generally Susan Jensen, A Legislative 
History of the Bankrutpcy Abuse Prevention and Consumer Protection Act of 2005, 79 AM. BANKR. L.J. 485 
(2005).  

16 See Rafael I. Pardo, An Empirical Examination of Access to Chapter 7 Relief by Pro Se Debtors, 26 
EMORY BANKR. DEV. J. 5, 5 (2009) [hereinafter Pardo, An Empirical Examination] ("The Bankruptcy Abuse 
Prevention and Consumer Protection Act of 2005 ('BAPCPA') represents the most significant overhaul of 
federal bankruptcy law since the Bankruptcy Code's enactment in 1978."). See generally Dorothy Hubbard 
Cornwell, To Catch a KERP: Devising A More Effective Regulation Than § 503(c), 25 EMORY BANKR. DEV. 
J. 485, 486 (2009) (citation omitted) (noting how passage of BAPCPA was one of "the most comprehensive 
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1978.18 BAPCPA did not modify the two primary avenues for consumers to seek 
relief: chapter 7 or chapter 13.  However, BAPCPA created procedural hurdles 
designed to limit the number of chapter 7 filings by driving more individual 
consumer debtors to chapter 13 through a means test.19 Prior to BAPCPA, 
individuals largely chose between chapter 7 or chapter 13 based on the 
circumstances and legal consequences of the choice.  Most consumer filings were 
under chapter 7, and, in most chapter 7 cases, there was no return to unsecured 
creditors.20 Debtors now must qualify for the relief they request.21 In effect, the 
system prior to BAPCPA was an income-tax type of system with debtors largely 
self-reporting, but was transformed into a welfare type system that requires 
documentation to qualify for the relief requested.22 The primary tool to steer debtors 
from chapter 7 to chapter 13 is the statutory means test.23 The presumption in favor 
of debtors under the law prior to BAPCPA was eliminated and replaced with "an 
emphasis on repaying creditors as much as possible."24 Most view the reform as 
favoring creditor interests.25 

                                                                                                                             
overhauls of the Bankruptcy Code in more than 25 years"); Rafael I. Pardo, Eliminating the Judicial 
Function in Consumer Bankruptcy, 81 AM. BANKR. L.J. 471, 478–79 (2007) [hereinafter Pardo, Eliminating 
the Judicial Function] (highlighting major changes resulting from passage of BAPCPA in 2005). 

17 11 U.S.C. §§ 101–1527. Unless otherwise noted, all references to the Bankruptcy Code, Code, or section 
are to title 11 of the United States Code, including amendments made by BAPCPA. 

18 Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 Stat. 2549 (1978). The Bankruptcy Reform Act 
of 1978 took effect on October 1, 1979. See id. § 402(a), 92 Stat. 2682. 

19 See 11 U.S.C. § 707(b); Bud Stephen Tayman, After BAPCPA: New Challenges for Chapter 13 F ilers 
and their Attorneys, in BEST PRACTICES FOR FILING CHAPTER 13 (2010), available at 2010 WL 3934, at *2; 
see also Andrew P. MacArthur, Pay to Play: The Poor's Problems in the BAPCA, 25 EMORY BANKR. DEV. 
J. 407, 419 (2008) (listing procedural requirements); Tally M. Wiener & Nicholas B. Malito, On the Nature 
of the Chapter 7 Trustee Fee, 18 NORTON J. BANKR. L. & PRAC. 211, 211 (2009) (describing effects of new 
procedures). 

20 See Pardo, An Empirical Examination, supra note 16, at 13 (noting unsecured creditors frequently 
received nothing simply because debtor filed chapter 7); see also In re Dumas, 419 B.R. 704, 707 (Bankr. 
E.D. Tex. 2009) (describing one goal of BAPCPA is to generate return to unsecured creditors not available 
under chapter 7); In re Krohn, 78 B.R. 829, 833 (Bankr. N.D. Ohio 1987) (noting potential for abuse of 
chapter 7 in avoiding payment to unsecured creditors). 

21 See, e.g., In re Dionne, 402 B.R. 883, 887 (Bankr. E.D. Wis. 2009) (recognizing means test intended to 
standardize qualification for relief under chapter 7); see also Margaret Howard, Bankruptcy Bondage, 2009 
U. ILL. L. REV. 191, 217 (2009) (describing effect of qualification); MacArthur, supra note 19, at 419 
(listing procedural requirements). 

22 See, e.g., 11 U.S.C. §§ 109(h)(1), 342(b), 521(a)(1)(B)(iv)–(vi), 521(b), 521(e)(2) (requiring various 
documentation and describing debtor's duties); see also MacArthur, supra note 19, at 419 (listing 
documents); Pardo, An Empirical Examination, supra note 16, at 14–15 (discussing self-reporting and new 
procedures). 

23 See 11 U.S.C. § 707(b)(2) (enumerating situations where court may force conversion of chapter 7 to 
chapter 11 or 13); In re Carrillo, 421 B.R. 540, 545 (Bankr. D. Ariz. 2009) ("Congress intended the means 
test as a mechanical formula for determining whether Chapter 7 debtors have the means to repay a portion of 
their debts and should therefore be required to do so by filing a Chapter 13 in order to obtain a discharge."); 
In re Littman, 370 B.R. 820, 828 (Bankr. D. Idaho 2007) (citing In re Mundy, 363 B.R. 407, 413 (Bankr. 
M.D. Pa. 2007)) (noting means test adopted to identify debtors who could repay debts and "steer them away 
from chapter 7 into chapter 13"). 

24 In re Stubblefield, 430 B.R. 639, 645 (Bankr. D. Or. 2010), which wrote as follows:  

http://web2.westlaw.com/find/default.wl?referencepositiontype=T&docname=11USCAS109&rp=%2ffind%2fdefault.wl&sv=Split&utid=1&rs=WLW11.01&db=1000546&tf=-1&findtype=L&fn=_top&mt=LawSchoolPractitioner&vr=2.0&referenceposition=SP%3bb4e500006fdf6&pbc=146DAF6E&tc=-1&ordoc=0346083563
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The means test requires an examination of the chapter 726 debtor's monthly 
income in comparison with the median income in the state they reside.27 If the 
debtor's income is higher, then the debtor must complete a detailed analysis of the 
debtor's expenses to determine if the debtor has sufficient funds to repay creditors.28 
If the debtor has sufficient funds, the case is presumed an abuse.29 Absent the debtor 
rebutting the presumption of abuse, the case is due to be dismissed.30 In effect, the 
means test "closes the chapter 7 door to individual debtors able to repay a certain 
amount of consumer debts, and restricts them to a choice between filing chapter 13 

                                                                                                                             
Prior to BAPCPA, there was a presumption "in favor of granting the relief requested by 
the Debtor." 11 U.S.C. § 707(b) (2004). This presumption could be overcome if the 
court found that "granting of relief would be a substantial abuse" of Chapter 7. . . . 
BAPCPA produced a sea change. There is now no presumption favoring Chapter 7 
relief, but an emphasis on repaying creditors as much as possible. H.R. REP. No. 109-
31, pt.1 at 2 (2005), reprinted in 2005 U.S.C.C.A.N. 88, 89.  

 
Id. (emphasis omitted) (quoting Egebjerg v. Anderson (In re Egebjerg), 574 F.3d 1045, 1048 (9th Cir. 
2009)). 

25 See, e.g., Porter, supra note 3, at 1371 (stating reform of bankruptcy law favored creditors' interests and 
obtaining consumer bankruptcy relief is now "more expensive, time-consuming, and difficult"); see also 
Arruda v. Sears, Roebuck & Co., 273 B.R. 332, 347 (D.R.I. 2002) (indicating Congress sought to strengthen 
protection for creditor in Bankruptcy Reform Act of 1978); In re Ott, 343 B.R. 264, 266 n.4 (Bankr. D. Colo. 
2006) (emphasizing BAPCPA's creditor-friendly language serves to remedy "imbalance in the Code favoring 
debtors"). 

26 The means test is employed in chapter 13 for above-median debtors as well. See 11 U.S.C. § 707(b)(2) 
(listing additional requirements for debtors eligible for chapter 13); 11 U.S.C. § 1325(b)(3)(A) (providing for 
adjustment of debts of individuals with regular incomes under chapter 13).  

27 See Lauren E. Tribble, Note, Judicial Discretion and the Bankruptcy Abuse Prevention Act, 57 DUKE 
L.J. 789, 800–01 (2007) (stating first step of means test is to determine if current monthly income is greater 
than median income in state in which debtor resides); see also 11 U.S.C. § 1325(b)(3)(A) (relying on section 
707(b)(2) to calculate amounts reasonably necessary to be expended if debtor's current monthly income, 
multiplied by twelve, is greater than median family income for one earner); In re Louis, No. 07-13019-SSM, 
2008 WL 1777461, at *1 (Bankr. E.D. Va. Apr. 16, 2008) (explaining means test applies to consumer 
debtors whose household income exceeds statewide median for household of same size).  

28 See Tribble, supra note 27, at 800–01 (discussing mechanics of means test and stating it allows 
deduction of certain expenses from current monthly income to determine disposable income, which dictates 
whether or not debtor passes means test); see also 11 U.S.C. § 1325(b)(2)(A)(i) (defining "disposable 
income" and directing debtor to subtract "amounts reasonably necessary to be expended for the maintenance 
or support of debtor or a dependent of the debtor" from debtor's current monthly income); In re Louis, 2008 
WL 1777461, at *1 (stating means test computation is current monthly income–average of income, with 
certain exclusions, received in six months pre-petition–minus specified living expenses). 

29 See Tribble, supra note 27, at 802 (stressing debtor is presumed to be abusing bankruptcy system if 
debtor is able to pay creditors); see also 11 U.S.C. § 707(b)(2)(A)(i) (stating judges "shall presume abuse 
exists" if income reduced by expenses and multiplied by sixty is not less than lesser of $6,000 or $10,000). 

30 See Tribble, supra note 27, at 802 (indicating "judges have no choice but to presume abuse" when 
debtor fails means test, and stressing difficulty of rebutting presumption); see also 11 U.S.C. § 
707(b)(2)(B)(i) (stating special circumstances, such as serious medical condition or call to active duty may 
rebut presumption of abuse); In re Louis, 2008 WL 1777461, at *1 (stating, if case is presumed to be abuse 
of chapter 7, it must be dismissed unless debtor demonstrates special circumstances rebutting presumption or 
agrees to convert case to chapter 13). 
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(if they are eligible) and chapter 11,"31 or addressing the situation outside of 
bankruptcy law.32 

B. Medical Bankruptcy Reform 

1. Political Environment 

Currently, there are bills pending in both the House of Representatives and 
Senate, the Medical Bankruptcy Fairness Act ("MBFA"),33 that create a special 
category of bankruptcy relief for medical debtors.  Before discussing the specific 
proposed statutory reforms, recognizing the political environment and posture of 
such legislation is useful to appreciating the intent behind the MBFA.  The 
proposition of providing special protections to such debtors is not new.  
Amendments attempting to provide some of these protections were proffered, but 
rejected, in the passage of BAPCPA.34 In the political environment in which 
BAPCPA was passed, such an amendment could not win sufficient support; 
however, with the political landscape dramatically different, such legislative efforts 
will likely receive more support.  This, coupled with the incremental nature of 
policymaking,35 may make it a bit easier to move such legislation through. 
                                                                                                                             

31 Howard, supra note 21, at 217. 
32 There are a host of non-bankruptcy alternatives to deal with financial problems of an individual; 

however, the usefulness of each alternative may be very limited depending on the particular situation. For an 
overview of a wide range of alternatives, see 9 AM JUR. 2D Bankruptcy § 33 (2010). 

33 Medical Bankruptcy Fairness Act of 2009, S. 1624, 111th Cong. (2009) [hereinafter MBFA] (proposing 
title 11 amendment for protection of those whose debt arose from medical expenses). 

34 See, e.g., 109 CONG. REC. S2324–25 (daily ed. Mar. 9, 2005) (statement of Sen. Clinton) (arguing in 
support of amendments for protection of families facing medical bankruptcy); Jensen, supra note 15, at 565–
66 (discussing rejected amendments to expand means test safe harbor); Patricia A. Redmond & Jessica D. 
Gabel, Summary of Certain Critical Consumer and Exemption Provisions, in BANKRUPTCY ABUSE 
PREVENTION AND CONSUMER PROTECTION ACT OF 2005, at 40 (A.L.I.-A.B.A. 2005), available at Westlaw, 
SL068 ALI-ABA 25 (noting introduction and rejection of medical bankruptcy exemption). 

35 Most policymaking and legislation is a result of "incrementalism," rather than a "rational comprehensive 
method." Therefore, creating a special category or rules for one type of debtor is likely more feasible in the 
context of limited reform effort, as opposed to widespread reform of the bankruptcy system. For a discussion 
of "incrementalism," a watershed theory in public policy, see Charles E. Lindblom, The Science of 
"Muddling Through, "  19 PUB. ADMIN. REV. 79, 81, 84–85 (1959); Charles E. Lindblom, Still Muddling, Not 
Yet Through, 39 PUB. ADMIN. REV. 517, 517–18 (1979). A commentator succinctly summarized Lindblom's 
theory as follows: 
 

In complex areas of policymaking, Lindblom argued, humans are incapable of 
designing perfect systems because human rationality is inherently limited. Instead of 
striving to apply a universal theory to the task and hope that first efforts will yield a 
fully-formed, all-inclusive scheme, Lindblom advises, policy-makers should accept that 
incremental alterations will be required as the policy is tested, with each test yielding 
useful information about its utility. 

 
Sharon B. Jacobs, Crises, Congress, and Cognitive Biases: A Critical Examination of Food and Drug 
Legislation in the United States, 64 FOOD & DRUG L.J. 599, 626 (2009).  

For further discussion of Lindblom's theory in different areas of the law, see Cary Coglianese & 
Jocelyn D'Ambrosio, Policymaking Under Pressure: The Perils of Incremental Responses to Climate 
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Even with the more favorable political environment, whether the MBFA will 
become law is still questionable.  The key determinant will be politics.  Policy 
decisions rely in large part, as identified by John W. Kingdon, on the convergence 
of three separate streams: problem, policy and political.36 Whether there will be a 
convergence of the problem, policy and political streams for the MBFA is unknown 
at this juncture.  The way a problem is defined is likely the determinative factor in 
"the likelihood of any eventual public policy formulation."37 This is because the 
problem definition directly leads to the policy stream or solution.38 The current 
problem stream, i.e., the definition of the problem,39 is not very convincing when it 
is closely scrutinized.  The problem is defined by proponents of MBFA like most 
other problem streams—it is largely based on mainstream views or judgments in 
society.40 This was the case with BAPCPA in which the problem was defined as too 
many consumer bankruptcies.41 The problem is defined by proponents of MBFA as 
a high incidence of medical bankruptcy cases in which individuals are not afforded 
adequate bankruptcy relief.42 The policy stream—the policy solution—offered by 

                                                                                                                             
Change, 40 CONN. L. REV. 1411, 1411 (2008) (critiquing use of incrementalism in policies affecting climate 
change); Allen Rostron, Incrementalism, Comprehensive Rationality, and the Future of Gun Control , 67 
MD. L. REV. 511, 513 (2008) (discussing incrementalism and gun control policies); J.B. Ruhl & James 
Salzman, Climate Change, Dead Zones, and Massive Problems in the Adminsitrative State: A Guide for 
Whittling Away, 98 CALIF. L. REV. 59, 72 (2010) (discussing role of incrementalism on how agencies 
address massive problems). 

36 See, e.g., JOHN W. KINGDON, AGENDAS, ALTERNATIVES, AND PUBLIC POLICIES 16–20 (2d ed. 2003). 
For a concise overview of Kingdon's streams analogy, see Richard S. Whitt, Adaptive Policymaking: 
Evolving and Applying Emergent Solutions for U .S. Communications Policy, 61 FED. COMM. L.J. 483, 506 
(2009) (explaining each element of streams analogy); see also William S. Blatt, Interpretive Communities: 
The Missing Element in Statutory Interpretation, 95 NW. U. L. REV. 629, 641 (2001) (discussing Kingdon's 
stream analogy in governmental decision making). 

37 Nan S. Ellis, The Class Action Fairness Act of 2005: The Story Behind the Statute, 35 J. LEGIS. 76, 80 
(2009). 

38 This point was recognized by Kingdon, and reiterated recently: "The 'problems' stream includes certain 
societal conditions that are defined by some as problems in need of a policy solution." Whitt, supra note 36, 
at 506 (citation omitted). 

39 See Julie Davies, Reforming the Tort Reform Agenda, 25 WASH. U. J.L. & POL'Y 119, 147–58 (2007) 
(discussing importance of problem definition). 

40 See, e.g., William S. Blatt, Missing the Mark: An Overlooked Statute Redefines the Debate Over 
Statutory Construction, 64 U. MIAMI L. REV. 641, 657 n.119 (2010) (commenting Kingdon's "problem 
stream" is mainly formed by societal judgments); Blatt, supra note 36, at 644 (noting role of general public 
opinion in problem stream); Robert J. Landry, III, The Policy and Forces Behind Consumer Bankruptcy 
Reform: A Classic Battle Over Problem Definition, 33 U. MEM. L. REV. 509, 526 (2003) [hereinafter Landry, 
The Policy and Forces] (indicating problem definition and solutions are defined to gain public support 
necessary to complete problem stream). 

41 See Landry, The Policy and Forces, supra note 40, at 518–19 (commenting rise in consumer bankruptcy 
characterized by credit and lending industry as harmful to all consumers); Porter, supra note 3, at 1377 
(discussing decade-long effort by creditors to enact bankruptcy reform to respond to rising consumer 
bankruptcy rate); Press Release, Sen. Chuck Grassley, Opening Statement of Sen. Chuck Grassley at the 
Bankr. Reform Hearing (Feb. 10, 2005), available at http://grassley.senate.gov/news/Article.cfm? 
customel_dataPageID_1502=9716, (suggesting bankruptcy reform necessary because high level of consumer 
bankruptcies hurts businesses and society as whole). 

42 155 CONG. REC. S9,022 (daily ed. Aug. 6, 2009) (statement of Sen. Whitehouse) (introducing legislation 
providing individuals greater protection from bankruptcy resulting from high medical bills); Press Release, 
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MBFA is to enhance bankruptcy protections for such debtors.43 As discussed below, 
this policy solution is riddled with issues and may not even effectively address the 
problem definition,44 assuming it is correct.  And, even if the problem and policy 
streams coincide, there may be enough support—the political stream—to overcome 
opposition to the MBFA.  Absent all three streams coinciding, there will not be a 
"policy window" for passing the MBFA.45  

2. Summary of MBFA 

The core of the MBFA is a newly defined class of chapter 7 debtor, the 
"medically distressed debtor."46 First, an individual who has incurred or paid 
$10,000 or ten percent of his/her adjusted gross income in medical debt, which has 
not been paid by a third party, for the debtor or any immediate family member 
during any consecutive twelve-month period in the three years prior to filing 
bankruptcy qualifies as a medically distressed debtor.47 Second, if an individual is a 
member of a household in which one of the household members lost his/her 
domestic support obligation income due to a medical problem of the person, and is 
obligated to pay the support for 4 or more weeks during any consecutive 12-month 

                                                                                                                             
Senator Sheldon Whitehouse, New Legislation Would Help Families Struggling with Medical Debt (Aug. 6, 
2009), available at http://whitehouse.senate.gov/newsroom/press/release/?id=3f03685e-913e-4c77-a395-
e359466f2635 (indicating MBFA of 2009 would afford individuals more protection from bankruptcy 
resulting from high medical bills); John T. Orcutt, Medical Bankruptcy Fairness Act of 2009, N.C. BANKR. 
BLOG (Nov. 10, 2009, 11:16 AM), http://www.billsbills.com/bankruptcy-blog/medical-bankruptcy-fairness-
act-of-2009/ (remarking MBFA would provide needed relief for individuals facing bankruptcy simply 
because of medical problems). 

43 155 CONG. REC. S9,022 (daily ed. Aug. 6, 2009) (statement of Sen. Whitehouse) (stressing MBFA 
necessary to "help people who because of medical costs have no other choice but to file for bankruptcy" 
avoid complete poverty); Press Release, Senator Sheldon Whitehouse, New Legislation Would Help 
Families Struggling with Medical Debt (Aug. 6, 2009), available at http://whitehouse.senate.gov/newsroom/ 
press/release/?id=3f03685e-913e-4c77-a395-e359466f2635 (stating MBFA would allow individuals with 
high medical debts they cannot pay to keep their homes and avoid poverty); Orcutt, supra note 42 
(commenting MBFA common sense solution helps poor individuals keep their homes when faced with huge 
medical bills). 

44 See infra notes 116–80 and accompanying text.  
45 See, e.g., Whitt, supra note 36, at 506 (citation omitted) (determining "policy window" works toward 

final legislation only when problem, policy, and political streams coincide); ANN M. GALLIGAN & CHRIS N. 
BURGESS, CULTURAL POLICY PROGRAM OCCASIONAL PAPER SERIES, MOVING RIVERS, SHIFTING 
STREAMS: PERSPECTIVES ON THE EXISTENCE OF A POLICY WINDOW 1 (2003), 
http://arted.osu.edu/publications/pdf_files/paper29.pdf (discussing combination and timing of streams 
necessary to change governmental policies); Policy and Politics: Why do Windows of Opportunity Close?, 
THE POLICY PRESS BLOG (Aug. 5, 2010), http://policypress.wordpress.com/2010/08/05/policy-politics-why-
do-windows-of-opportunity-close/ ("The alignment of the problem, policy and politics streams opens a 
window of opportunity for change."). 

46 MBFA, § 2(a)(1) (2009). 
47 See id.; see also Medical Debt: Can Bankruptcy Reform Facilitate a F resh Start?: Hearing Before the 

Subcomm. on Administrative Oversight and the Courts of the Senate Judiciary Comm., 111th Cong. 4 (2009) 
(statement of Aparna Mathur, Research Fellow) [hereinafter Mathur Statement], available at 
http://www.aei.org/speech/100089 (criticizing proposed Act's definition of "medically distressed debtor" in 
relation to amount of yearly income used to pay medical bills not covered by medical insurance).  
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period in the last 3 years, s/he also qualifies.48 Third, an individual can be a 
medically distressed debtor if s/he lost work due to a medical condition or for caring 
for a nondependent immediate family member for at least 30 days during any 
consecutive 12-month period in the last 3 years.49 

If a debtor qualifies as a medically distressed debtor s/he is afforded three 
specific protections not afforded to other chapter 7 consumer debtors.  First, the 
medically distressed debtor is allowed enhanced exemptions.50 Rather than being 
afforded the real property exemption under the Code of $20,20051 or applicable 
state law,52 medically distressed debtors are afforded a homestead exemption of up 
to $250,000.53 Second, the requirement of pre-petition credit counseling54 would be 
waived for medically distressed debtors.55 And third, the presumption of abuse 

                                                                                                                             
48 See MBFA, § 2(a)(1) (protecting debtors from losing all or substantial amount of household income due 

to another household member's medical problems); see also Mathur Statement, supra note 47, at 4–5 
(explaining inclusion of persons living in households with others who have lost week for four weeks in 
preceding twelve months for medical reasons into definition of "medically distressed debtors"). 

49See MBFA, § 2(a)(1) (including unemployed persons into "medically distressed debtor" definition if 
unemployment lasted 30 consecutive days and resulted from personal injury or providing care to immediate 
family member); see also Medical Bankruptcy Fairness Act: Hearing on H .R. 901 Before the H . Subcomm. 
on Commercial and Admin. Law, 111th Cong. 2 (2010) (statement of Peter Wright, Professor of Law, 
Franklin Pierce Law Center) [hereinafter Wright Statement] (reviewing MBFA definition of "medically 
distressed debtor" to include debtors who have lost or interrupted stream of income for medical reasons). 

50 See MBFA, § 3(a) (expanding upon exemptions listed in 11 U.S.C. § 522(b)(2)–(3) (2006) for medically 
distressed debtors); see also Mathur Statement, supra note 47, at 5 (arguing enhancement of exemptions for 
medically distressed debtors will change behavior of debtors allowing for abuse and harming bankruptcy 
system). 

51 See 11 U.S.C. § 522(d)(1) (exempting debtor real property interests not to exceed $21,625); Schwab v. 
Reilly, 130 S. Ct. 2652, 2661–62 (2010) (interpreting homestead exceptions to apply only to interests "up to 
a specified dollar amount" without distinguishing between different kinds of debtors such as medical 
debtors); In re Gebhart, 61 F.3d 1206, 1210 (9th Cir. 2010) (emphasizing exemption applies to debtor's 
interest in real property but only up to amount currently stated in 11 U.S.C. § 522(d)). 

52 States can opt out of the federal exemptions. See 11 U.S.C. § 522(b)(3) (allowing application of state 
law to exempt property of debtor if state law is applicable at time of petition); In re Schwartz, 362 B.R. 532, 
535 (S.D. Fla. 2007) (exempting real property where state law recognized and exempted tenancy by 
entireties from bankruptcy creditors); In re Tevaga, 35 B.R. 157, 159–60 (Bankr. D. Haw. 1983) (prohibiting 
exemption of real property for failure to meet state statutory residence requirements).  

53 See Mathur Statement, supra note 47, at 4–5 (highlighting possible abuse of increased homestead 
exemption by illustrating how debtors may convert non-housing assets into housing to protect assets from 
bankruptcy creditors). Compare MBFA, § 3(a) (exempting medically distressed debtor homestead interests 
up to $250,000) with 11 U.S.C. § 522(d)(1) (limiting debtor homestead exemption to interests up to 
$21,625). 

54 See 11 U.S.C. § 109(h)(1) (stating debtor must receive credit counseling prior to filing bankruptcy 
petition); see also In re Ginsberg, 354 B.R. 644, 645–46 (Bankr. E.D.N.Y. 2006) (holding debtor's failure to 
comply with credit counseling requirements made debtor ineligible to be debtor under Code); In re Wallert, 
332 B.R. 884, 891 (Bankr. D. Minn. 2005) (discussing section 109(h)(1) proscription against eligibility for 
relief under Coder if pre-petition credit counseling is not proven). 

55 See MBFA, § 5 (amending section 109(h)(4)). Cf. In re Winston, No. 07-20593-D-13L, 2007 WL 
1650926, at *3–4 (Bankr. E.D. Cal. June 6, 2007) (finding disabled debtor failed to demonstrate (1) 
reasonable effort to participate in credit counseling and (2) disability rendered debtor incapable of 
participating in credit counseling, as required under current exemption provision); In re Hall, 347 B.R. 532, 
536 (Bankr. N.D. W. Va. 2006) (finding debtor suffering from cancer, limited mobility, and severe hearing 
impairment sufficiently demonstrated inability to meaningfully participate in pre-petition credit counseling). 
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arising under the means test,56 a cornerstone of BAPCPA,57 would not be applicable 
to medically distressed debtors by eliminating statutory authority to bring dismissal 
motions for medically distressed debtors in which the presumption of abuse arises.58 
It is worth noting that the MBFA does not eliminate the need to comply with the 
means test if the debtor is required to; it simply eliminates the ability to rely on the 
means test to dismiss a case for abuse.  Therefore, dismissal motions under the other 
tests for abuse would still be viable.59 

II.  FAULTY PREMISE: IS MEDICAL BANKRUPTCY REFORM REALLY NEEDED? 

Medical bankruptcy reform is premised on two purported facts: (1) a clear 
connection between healthcare costs and most consumer bankruptcy filings, and (2) 
the assertion that the current consumer bankruptcy system is not providing adequate 
relief to debtors with medical debt.  This section addresses each of these positions, 
as well as the impact of the recent healthcare reform on the strength of these 
arguments. 

A. Medical Bankruptcy 

It is clear that healthcare costs do contribute to filing consumer bankruptcy.60 
Disagreement lies in degree of influence that medical occurrences have on 

                                                                                                                             
56 See 11 U.S.C. § 707(b)(2) (delineating formula for determining if relief is presumptively abusive); In re 

Gilligan, No. 06-00885-5-ATS, 2007 WL 6370887, at *1 (Bankr. E.D.N.C. Jan. 24, 2007) (stating abuse is 
presumed if debtor's means test shows ability to repay portion of debts); In re Nockerts, 357 B.R. 497, 507 
(Bankr. E.D. Wis. 2006) (requiring more than ability to pay be shown to demonstrate abuse). 

57 See In re Orawsky, 387 B.R. 128, 154 (Bankr. E.D. Pa. 2008) (noting statutory means test methodology 
viewed as cornerstone of BAPCPA reforms); In re Davis, 348 B.R. 449, 453 (Bankr. E.D. Mich. 2006) 
(stating BAPCPA's cornerstone is "formulaic Chapter 7 means test" redefining disposable income); Evan J. 
Zucker, Note, The Applicable Commitment Period: A Debtor's Commitment to a F ixed Plan, 15 AM. 
BANKR. INST. L. REV. 687, 711 (2007) ("The cornerstone of the BAPCPA reform was the creation of the 
chapter 7 means test."). 

58 See MBFA, § 4 (amending section 707(b) by disallowing dismissal of case for abuse based on means 
test where debtor is medically distressed). 

59 Such debtors would possibly be subject to motions for bad faith or under the totality of the debtor's 
financial circumstances tests. See 11 U.S.C. § 707(b)(1)–(3) (mandating court to consider whether debtor 
filed petition in bad faith and totality of circumstances in determining abuse as cause for dismissal); In re 
Hartwick, 359 B.R. 16, 20 (Bankr. D.N.H. 2007) (discussing section 707(b)(3) express requirement that, in 
determining abuse, court must consider bad faith and totality of circumstances); In re Polinghorn, 436 B.R. 
484, 487 (Bankr. N.D. Ohio 2010) (characterizing section 707(b) bad faith inquiry as subjective test and 
totality of circumstances analysis as objective test); see also infra notes 170–76 and accompanying text.  

60 See Robert Landry, III & Amy K. Yarbrough, Global Lessons from Consumer Bankruptcy and 
Healthcare Reforms in the United States: A Struggling Social Safety Net, 16 MICH. ST. J. INT'L L. 343, 347 
(2007) (citing empirical evidence demonstrating inability to pay heath care costs is leading cause of 
consumer bankruptcy); see also Robert M. Lawless, The Paradox of Consumer Credit, 2007 U. ILL. L. REV. 
347, 350 (2007) (noting medical costs are generally accepted as major causes of consumer bankruptcy); 
David A. Skeel Jr., Bankruptcy's Home Economics, 12 AM. BANKR. INST. L. REV. 43, 53 (2004) (elaborating 
on connection between healthcare problems and bankruptcy). 
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consumer bankruptcy.61 A 2005 study by Himmelstein and colleagues suggests that 
medical problems contribute to over half of all consumer bankruptcy filings.62 This 
estimate is a bit extreme as it inflates the causal effect that medical issues actually 
have on bankruptcy filing rates.  Critics assert that Himmselstein's definition of 
medical bankruptcy—any debtor with $1000 or more in medical debt during the last 
two years of filing bankruptcy—is overly broad in light of average annual private 
medical expenditures of nearly $2500.63 The very low threshold, required to be 
classified as a medical bankruptcy, coupled without any distinction made for the 
magnitude of the medical debt in relation to other debts, lead to coding many filings 
as medical bankruptcies when in fact they may not really be medical bankruptcies.64  

In 2006, Dranove and Millenson, in response to the Himmelstein study, 
suggested that medical related expenses more likely contribute to around 17% of 
consumer filings, and that the Himmelstein study neglected to incorporate the 
effects that job loss, existing debt, and housing costs have on filings.65 The key 
concern that Dranove and Millenson proffer is simple: "All debt contributes to 
bankruptcy . . . [but] . . . Himmelstein and colleagues never establish the relative 
importance of medical bills in bankruptcy . . . ."66 

Other studies and reports shed doubt on the prevalence of medical bankruptcies.  
The United States Trustee Program reported that 90% of consumers filing for 
bankruptcy have medical debt of less than $5000, accounting for only 13% of all 

                                                                                                                             
61 Himmelstein, supra note 5, at 742 (concluding through national random sample over sixty percent of all 

bankruptcies have medical cause); Jacoby et al., supra note 5, at 377–78 ("[M]ore than half a million 
middle-class families turned to the bankruptcy courts for help following a illness or injury in 1999."); Todd 
J. Zywicki, An Economic Analysis of the Consumer Bankruptcy Crisis, 99 NW. U. L. REV. 1463, 1517–18 
(2005) [hereinafter Zywicki, Economic Analysis] (rejecting idea that rising healthcare costs have direct 
impact on increase in bankruptcy petitions). 

62 See David U. Himmelstein et al., Marketwatch: Illness and Injury as Contributors to Bankruptcy, 
HEALTH AFF., Feb. 2, 2005, http://content.healthaffairs.org/content/early/2005/02/02/hlthaff.w5.63.full.pdf. 
The authors provide that a range of between 46.2 to 54.5 percent of bankruptcies are medical. Id. at W5-66 
(citing study finding 46.2 percent of surveyed debtors met criteria for "major medical bankruptcy" and 54.5 
percent met criteria for "any medical bankruptcy"). 

63 See David Dranove & Michael L. Millenson, Medical Bankruptcy: Myth Versus Fact, 25 HEALTH AFF. 
W74, W77 (2006) [hereinafter Dranove & Millenson, Myth Versus Fact], available at 
http://content.healthaffairs.org/content/25/2/w74.full.pdf (discussing argument filings classified as "medical 
bankruptcies" may not be caused by healthcare costs); Gail Heriot, Misdiagnosed: A Medical-Bankruptcy 
Study Doesn't Live Up to its Billing, NATIONAL REVIEW, Feb. 11, 2005, available at 
http://old.nationalreview.com/comment/heriot200502110735.asp (denouncing study's "misleading" 
characterization of any case where debtor had more than $1000 in medical expenses as insolvency with 
medical causes); Zywicki, Economic Analysis, supra note 61, at 1518–19 (highlighting flaws in researchers' 
methods of classifying "medical bankruptcy"). 

64 See, e.g., Dranove & Millenson, Myth Versus Fact, supra note 63, at W78 (presenting data supporting 
conclusion that healthcare costs statistically represent small portion of total financial burden on debtors); 
Heriot, supra note 63 ("[T]he authors present the data in ways that encourage the reader to misidentify 
medical expenses as the leading cause of bankruptcy."); Zywicki, Economic Analysis, supra note 61 
(criticizing study's omission of total debt to medical debt ratio). 

65 Dranove & Millenson, Myth Versus Fact, supra note 63, at W75. 
66 David Dranove & Michael L. Millenson, Medical Bankruptcy: Dranove and Millenson Respond, 25 

HEALTH AFF. W93, W93 (2006) [hereinafter Dranove & Millenson, Respond], available at 
http://content.healthaffairs.org/content/25/2/w93.full.pdf. 
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unsecured debt.67 A 2000 report of the Congressional Budget Office cites medical 
bills, divorce, loss of income related to unemployment, and poor debt management 
as causal factors for bankruptcy filings.68 

The root of the discrepancies in the degree of influence that medical expenses 
have on consumer bankruptcies might lie in the methods used to measure the level 
of medical debt among bankruptcy filers.69 The study by Himmelstein and 
colleagues attributes the largest degree of influence to medical debt of those studies 
previously cited.  Data from a survey of consumer bankruptcy filers were used to 
determine the role that medical debts played in influencing consumer bankruptcy.70 
As survey data are self-reported by debtors, the role that medical debts play in 
bankruptcy might be overemphasized due to social pressures.  Simply put, debtors 
might feel that medical debt is less shameful and more of a justification for 
bankruptcy filing.  Therefore, they might be overzealous in listing medical expenses 
as their major reason for bankruptcy filing.71 

In contrast, the study conducted by the U.S. Trustee Program reports that 
medical debt has a very low level of influence on consumer bankruptcy filing.72 
This study used court records for data collection.73 Using court records might under-
represent the level of influence that medical expenses have on bankruptcy filings, 
because many of these expenses may have been paid by credit cards, equity 
mortgages, or other forms of consumer debt that will not show up on the schedules 
as medical debt.  In effect, the medical debt might be invisible on the filings.74  

                                                                                                                             
67 See Dranove & Millenson, Myth Versus Fact, supra note 63, at W78 (discussing Department of Justice's 

examination of 5203 cases from U.S. Trustee's files). 
68 See CONGRESSIONAL BUDGET OFFICE, PERSONAL BANKRUPTCY: A LITERATURE REVIEW (2000), 

available at http://www.cbo.gov/ftpdocs/24xx/doc2421/Bankruptcy.pdf. 
69 Researchers have primarily used two approaches to extrapolate the role that medical debt plays in 

consumer bankruptcy filings: survey methodology and court record data collection. See Melissa B. Jacoby & 
Mirya Holman, Managing Medical Bills on the Brink of Bankruptcy, 10 YALE J. HEALTH POL'Y L. & ETHICS 
239, 240–41 (2010) (acknowledging some scholars measure medically-related bankruptcy using survey 
techniques, and some analyze court records); see also Melissa B. Jacoby, Ripple or Revolution: The 
Indeterminacy of Statutory Bankruptcy Reform, 79 AM. BANKR. L.J. 169, 187–88 (2005) (explaining one 
study used post-bankruptcy interviews, while another analyzed court data); Zagorsky, supra note 9, at 290 
(explaining study first analyzed court data, then expanded by sending questionnaire to filers). These two 
approaches often yield different results, and "skeptics of survey-based findings often cite studies of 
bankruptcy court records that yield more conservative estimates." Jacoby & Holman, supra, at 240–41. 

70 See Himmelstein, supra note 62, at W5-65. 
71 See, e.g., Rafael Efrat, Bankruptcy Stigma: Plausible Causes for Shifting Norms, 22 EMORY BANKR. 

DEV. J. 481, 484–85 (2006) (discussing public's association of bankruptcy with "improvident, deceitful, or 
criminal behavior"); Jacoby & Holman, supra note 69, at 272 (asserting discrepancies in survey results can 
be attributed to social acceptance of medical debt as reason for bankruptcy); Jacoby et al., supra note 5, at 
384–85 (arguing over time debtors have reported more acceptable reasons for bankruptcy, such as medical 
costs). 

72 See Dranove & Millenson, Myth Versus Fact, supra note 63, at W78 (asserting based on files of U.S. 
Trustee Program, data does not support claim that "almost 50 percent of consumer bankruptcies are 
'medically related'"). 

73 See id. (noting Department of Justice examined over 5203 cases from files of U.S. Trustee Program). 
74 See Jacoby & Holman, supra note 69, at 272 ("[S]ome existing medical bills might simply be missing 

from Schedule F . . . due to inadvertence, a mistaken belief that insurance would fully cover a pre-
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The truth about the influence that medical debts have on consumer bankruptcy 
filings likely lies somewhere in the middle of the existent research.  Judging from 
the evidence, the most likely case seems that individuals with existing debt are 
pushed over the financial edge when a medical problem occurs.  Coupling the lost 
wages resulting from time away from work with the addition of medical debt, as 
well as other exogenous factors, certain individuals may not be able to meet their 
existing financial obligations and subsequently file for bankruptcy protection.75 This 
suggests that a medical problem might exacerbate an individual's already tenuous 
financial picture to the point of bankruptcy, but does not suggest that medical 
problems are the primary cause of most bankruptcy filings.76 

Even though there is not much agreement about the number of medical 
bankruptcies, it is crystal clear that the rhetoric that asserts that there is a medical 
bankruptcy every thirty seconds is simply not true.  The math is simple: "this would 
mean more than 1 million [medical bankruptcies] per year when there were less 
than 825,000 actual American bankruptcies!"77 

B. Adequacy of Current Bankruptcy System 

The second basis for medical bankruptcy reform is that consumer bankruptcy is 
not providing adequate relief to medical debtors.78 The validity of this proposition is 
not clear.  Medical debtors, if a definition of such a debtor is accepted, are treated 
exactly like other individual debtors.  The medical unsecured debts in chapter 7 and 
chapter 13 are treated the same.  In the typical chapter 7 case, unsecured debts, 
including medical debts, are discharged.79 In chapter 13, medical debt is treated the 

                                                                                                                             
bankruptcy procedure [and other reasons]."); Zywicki, Economic Analysis, supra note 61, at 1492 
(explaining medical debt may appear as credit card debt).  

75 The traditional model of consumer bankruptcy recognizes that consumer bankruptcy results from a 
convergence of facts. See, e.g., Zywicki, Economic Analysis, supra note 61, at 1464 (discussing "factors 
such as heavy indebtedness or sudden and unexpected income or expense shocks, such as unemployment, 
medical problems, or divorce" that contribute to consumer bankruptcy); see also Efrat, surpa note 71, at 492 
(discussing evolution of premise that "personal conditions beyond the debtor's control [precipitate] 
bankruptcy filings"); Todd J. Zywicki, Institutions, Incentives, and Consumer Bankruptcy Reform, 62 
WASH. & LEE L. REV. 1071, 1074–75 (2005) [hereinafter Zywicki, Institutions] (noting traditional model 
"views consumer bankruptcies as arising from household financial distress"). The traditional model views 
consumer bankruptcy as an effort to "deal with insoluble financial problems brought on by exogenous 
factors such as heavy indebtedness or sudden and unexpected income or expense shocks, such as 
unemployment, medical problems, or divorce." Zywicki, Economic Analysis, supra note 61, at 1464.  

76 This calls into question whether a national health insurance solution to health reform would have any 
real influence on the country's consumer bankruptcy rate.  

77 David McKalip, Rationed Care is Bad Care, ST. PETERSBURG TIMES, Apr. 9, 2009, at 8A, available at 
http://www.tampabay.com/opinion/columns/article991071.ece. 

78 The assertion is that the means test and the current system is "drawing many needy Americans away 
from the financial relief in bankruptcy they require." Legislative Update, Three ABI Members Testify During 
Busy Month for Congressional Hearings, AM. BANKR. INST. J., Sept. 2009, at 71. 

79 See Mathur Statement, surpa note 47, at 7 (noting medical debts, including credit card debts incurred 
from medical costs are fully dischargeable under chapter 7); see also In re Carlisle, 205 B.R. 812, 820 
(Bankr. W.D. La.1997) (discharging medical bills and consumer credit transactions); Zywicki, Economic 
Analysis, supra note 61, at 1473 (highlighting liberalization of discharge of debts). 
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same as other unsecured debts.  Under a chapter 13 plan,80 unsecured debts may be 
paid back in full, in part or not at all, depending on particular jurisdiction and 
treatment permitted under the Code.81 The payments are based on an analysis of 
income and expenses, a liquidation analysis, and ultimately on what the debtor can 
afford.82 

It has been argued that the means test does not distinguish medical debtors from 
other debtors, and medical debtors are not given any protection over and above 
other debtors.83 That is true.  All debtors with unsecured debt are treated the same 
under the means test.84 The means test is designed to serve as a filter to detect 
abusive cases based on an ability to repay unsecured debts.85 Only above-median 
debtors that are able to repay unsecured creditors would be subject to the 
                                                                                                                             

80 See 11 U.S.C. §§ 1321, 1322 (2006) (listing plan requirements). 
81 The exact return required to claimholders is not specified. The return to claimholders is governed by 11 

U.S.C. § 1325(a)(4), which provides that a plan may be confirmed if "the value, as of the effective date of 
the plan, of property to be distributed under the plan on account of each unsecured claim is not less than the 
amount that would be paid on such claim if the estate of the debtor were liquidated under chapter 7 . . . ." 

Some courts do not permit a zero percent plan or a minimal return to unsecured claimholders under the 
statutory good faith test under 11 U.S.C. § 1325(a)(3). See In re Rosencranz, 193 B.R. 629, 636 (Bankr. D. 
Mass. 1996) (denying chapter 13 plan because plan was not proposed in good faith after considering various 
facts including payment of only "10% to unsecured creditors"); In re Lattimore, 69 B.R. 622, 626 (Bankr. 
E.D. Tenn. 1987) ("Because the Debtors' Amended Plan proposes zero payment on unsecured claims, in 
abuse of the purpose and spirit of Chapter 13, the proposed plan fails to satisfy the good faith standard. 
Accordingly, pursuant to §1325(a)(1) and (3) confirmation must be denied."); In re Silva, 82 B.R. 845, 847 
(Bankr. S.D. Ohio 1987) (denying confirmation of chapter 13 plan because it was not filed in good faith 
when debtors failed to make "a meaningful attempt to repay all creditors to the best of [their] abilities"). And 
other courts permit nominal or zero percent return to unsecured claimholders. See, e.g., In re Slade, 15 B.R. 
910, 911–12 (B.A.P. 9th Cir. Cal. 1981) (holding unsecured creditors only receiving nominal amount should 
not bar to confirmation of chapter 13 plan and noting "[a]bsent any showing of a willful attempt to misuse 
Chapter 13 in defraud of creditors, best effort plans should normally satisfy the good faith requirements of 
11 U.S.C. § 1325(a)(3)"); In re Greer, 60 B.R. 547, 554 (Bankr. C.D. Cal. 1986) (holding unsecured 
creditors might receive nothing in confirmation of chapter 13 plan); In re Matter of Esser, 22 B.R. 814, 816 
(Bankr. E.D. Mich. 1982) (stating zero payment plans under chapter 13 should be confirmed if they meet 
"best interests" test of section 1325(a)(4)). 

82 See 11 U.S.C. § 1325(a)(4) (stating unsecured creditors must receive more than they would receive in 
chapter 7); 11 U.S.C. § 1325(b)(1)–(2) (providing if debtor cannot satisfy claims in five years then all 
disposable income during period must be used to partially satisfy claims; disposable income defined as 
"current monthly income received by the debtor . . . less amounts reasonably necessary to be expended"); 
Mathur Statement, supra note 47, at 3 ("In most cases, the payments will be based upon what the individuals 
can afford, rather than what they owe."). 

83 See, e.g., Medical Debt: Is Our Healthcare System Bankrupting Americans? Hearing Before the 
Subcomm. on Commercial and Administrative Law, 111th Cong. 58 (2009) (statement of John A. E. Pottow, 
Prof. of Law, Univ. of Mich. Law Sch.) ("What is important about the means test that is currently part of the 
Bankruptcy Code is that it does not distinguish 'medical debtors' or otherwise accord them any heightened 
protection that the average store charge-card junkie would enjoy."). 

84 See 11 U.S.C. § 707(b)(2) (making no classifications between types of unsecured creditors); Pottow, 
supra note 83, at 58 (noting "medical debtors" are treated same as every other debtor). 

85 See 11 U.S.C. § 707(b)(2) (blocking access to fresh start for consumers with above median gross 
income); In re Kibbe, 361 B.R. 302, 314 (B.A.P. 1st Cir. 2007) ("The heart of [BAPCPA's] consumer 
bankruptcy reforms consists of the implementation of an income/expense screening mechanism . . . to ensure 
that debtors repay creditors the maximum they can afford."); In re Crink, 402 B.R. 159, 168 (Bankr. M.D. 
N.C. 2009) ("Section 707(b)(2) functions as an initial filter, disqualifying some debtors from Chapter 7 
because they have an ability to pay.").  
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presumption of abuse.86 In that instance the case would be dismissed or converted to 
chapter 13 to repay some or possibly no unsecured debts under a plan87 and receive 
a discharge88 of the remaining unsecured debts, including medical debts.  Debtors 
with medical debt that are below the median income are not be subject to the 
presumed abuse89 and likely will receive a discharge90 like most chapter 7 consumer 
debtors.91 Above-median debtors that cannot repay would not be subject to the 
presumed abuse92 and receive a discharge, like most chapter 7 consumer debtors.93 
It is only above-median debtors with the ability to repay debts who are unable to 

                                                                                                                             
86 See 11 U.S.C. § 707(b)(2) (providing debtors with below-median gross income automatically pass 

means test and are not subject to presumption of abuse); Pottow, supra note 83, at 58 (noting debtors with 
below-median gross income pass means test automatically); Eugene R. Wedoff, Means Testing in the New § 
707(b), 79 AM. BANKR. L.J. 231, 252 (2005) (stating if debtor is below state median income, debtor is not 
subject to means test presumption). 

87 See supra notes 80–81 and accompanying text; see also In re Gonzalez, 388 B.R. 292, 299 (Bankr. S.D. 
Tex. 2008) (stating section 707(b)(2)(A) test has practical effect of forcing debtors to file chapter 13 
petitions); In re Knight, 370 B.R. 429, 434 (Bankr. N.D. Ga. 2007) (stating court may dismiss or convert 
case to chapter 13 if abuse is presumed); In re Pennington, 348 B.R. 647, 652 (Bankr. D. Del. 2006) (ruling 
abuse was presumed where debtor was able to repay partially). 

88 See 11 U.S.C. §§ 1321, 1322 (allowing debtor to file plan and contents therein); In re Knight, 370 B.R. 
at 434–35 (stating debtors are required to pay debt to extent they have ability to do so); In re Richie, 353 
B.R. 569, 574 (Bankr. E.D. Wis. 2006) (acknowledging debtor may obtain immediate discharge of debt 
under chapter 7). 

89 See 11 U.S.C. § 707(b)(2)(A)(i) (listing income amounts giving rise to presumption of abuse); see also 
In re Gonzalez, 388 B.R. at 299 (noting presumption of abuse of relief under chapter 7 exists if debtor's 
section 707(b)(2) test exceeds statutorily provided amount); In re Richie, 353 B.R. at 571 (ruling 
presumption of abuse was not applicable because debtor's "current monthly income" was below applicable 
median income). 

90 See 11 U.S.C. § 727 (requiring court to grant debtor discharge with exceptions); In re Knight, 370 B.R. 
at 440 (stating presumption of abuse could preclude chapter 7 discharge); In re Singletary, 354 B.R. 455, 
460 (Bankr. S.D. Tex. 2006) (stating below-median debtor could face section 707(b)(3) motion).  

91 Most typical chapter 7 debtors receive a discharge of most unsecured debts a few months after filing. 
See 6 COLLIER ON BANKRUPTCY, ¶ 700.05, at 700-6 (Alan N. Resnick et al. eds., 16th ed. 2010) (stating 
individual debtor receives court order of discharge shortly after passage of deadline for objections to 
discharge with exceptions); Scott F. Norberg, Consumer Bankruptcy's New Clothes: An Empirical Study of 
Discharge and Debt Collection in Chapter 13, 7 AM. BANKR. INST. L. REV. 415, 437 (1999) (discussing 
most chapter 7 cases remain pending for four to six months); Katherine M. Porter, Life After Debt: 
Understanding the Credit Restraint of Bankruptcy Debtors, 18 AM. BANKR. INST. L. REV. 1, 6 (2010) 
(noting debtors receive discharge of most unsecured debt within few months after filing chapter 7). 

92 See 11 U.S.C. § 707(b)(2)(B)(i) (stating presumption of abuse may only be rebutted by showing special 
circumstances); In re Sorrell, 359 B.R. 167, 179 (Bankr. S.D. Ohio 2007) (positing above-median debtor can 
rebut presumption by showing special circumstances such as serious medical condition); In re Singletary, 
354 B.R. at 462 (listing having sufficient expense deductions and rebutting with special circumstances as 
two ways for above-median debtor to avoid presumption of abuse). 

93 Most typical chapter 7 debtors receive a discharge of most unsecured debts a few months after filing. 
See Porter, supra note 91, at 6 (stating debtors receive discharge of most unsecured debt within few months 
after filing chapter 7); see also Melissa B. Jacoby, Collecting Debts from the Ill and Injured: The Rhetorical 
Significance, but Practical Irrelevance, of Culpability and Ability to Pay, 51 AM. U. L. REV. 229, 241 (2001) 
(noting debtors receive discharge in weeks or months for most chapter 7 cases); Jeffrey A. Logan, Comment, 
The Troubled State of Chapter 13 Bankruptcy and Proposals for Reform, 51 SMU L. REV. 1569, 1572 
(1998) (stating chapter 7 debtor probably receives discharge within months of filing). 
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rebut the presumption,94 which are subject to dismissal or conversion.  These 
debtors are not refused relief under the Code as they can seek relief under chapter 
13 or chapter 11,95 if they are eligible.96 

There is no logical basis to permit chapter 7 debtors with medical debt that can 
repay their debts to be exempt from the means test and receive a discharge.  
Whether the debt is medical or otherwise should not be the inquiry.  Debtors that 
can repay some of their debts should be required to do so, and those that cannot—
should be able to obtain a discharge.  The current system is adequate and consistent 
with well-entrenched bankruptcy policy that balances a fresh start with the interest 
of creditors.97 Consumer bankruptcy is designed to "serve the dual purposes of 
helping both debtors and creditors."98 If the current system is in fact inadequate and 
the means test is not satisfactory,99 reform should apply to all debtors.  Otherwise, 
the reform will create more disparity in the treatment of debtors and creditors 

                                                                                                                             
94 See 11 U.S.C. § 707(b)(2)(B) (stating requirements to rebut presumption of abuse such as special 

circumstances for debtors who fail means test); see also Morse v. Rudler (In re Rudler), 576 F.3d 37, 40–41 
(1st Cir. 2009) (reading dismissal under section 707(b)(2) as only applicable to above state median income 
debtors who fail means test); In re Siler, 426 B.R. 167, 171–72 (Bankr. W.D.N.C. 2010) (remarking above-
median debtors who fail means test must have cases dismissed or converted). 

95 Section 707(b)(1) expressly provides for the conversion of a case to chapter 11 or chapter 13 with the 
debtor's consent. See 11 U.S.C. § 707(b)(1) ("[T]he court . . . may . . . convert such a case to a case under 
chapter 11 or 13 of this title."); see also In re Pageau, 383 B.R. 221, 231 (Bankr. D.N.H. 2008) (providing 
debtor with opportunity to convert case to chapter 13 after granting Trustee's motion to dismiss); In re 
Witek, 383 B.R. 323, 330 (Bankr. N.D. Ohio 2007) (granting Trustee's motion to dismiss chapter 7 for 
presumption of abuse subject to debtors' election to convert case to chapter 13). 

96 The Code sets forth the eligibility requirements for relief. See 11 U.S.C. § 109 (stating who may be 
debtor); In re Smith, 419 B.R. 826, 827–29 (Bankr. C.D. Cal. 2009) (discussing eligibility requirements of 
chapter 13); see also In re Rooney, 436 B.R. 454, 455 (Bankr. N.D. Ohio 2010) (allowing debtor to convert 
to chapter 11 if not eligible for chapter13 after granting motion to dismiss for abuse). 

97 There are two competing goals of consumer bankruptcy. First, consumer bankruptcy is designed to 
provide an equitable distribution of assets among creditors; and second, it is designed to provide debtors a 
fresh start via a discharge of their debts. See, e.g., In re Supplement Spot, 409 B.R. 187, 207 (Bankr. S.D. 
Tex. 2009) (noting two competing goals of bankruptcy are payment of creditor claims and debtor's "fresh 
start"); Adam D. Herring, F ixing the Broken Machine: Means Testing and Secured Debt Payments under 
BAPCPA, 18 NORTON J. BANKR. L. & PRACT. 1, 14 (2009) (citations omitted) ("The 'fresh start' concept in 
favor of debtors is not the sole interest reflected in U.S. bankruptcy law. A competing interest for years has 
been the recognition of debtors' debt-repayment obligations to their creditors."); Elizabeth Warren, A 
Principled Approach to Consumer Bankruptcy, 71 AM. BANKR. L.J. 483, 483 (1997) (describing concepts of 
"fresh start" for debtors and "equality of distribution" for creditors as "twin stars of consumer bankruptcy, 
reflecting the need for relief and the need for fairness, the balanced objectives of the system").  

98 Dalié Jiménez, The Distribution of Assets in Consumer Chapter 7 Bankruptcy Cases, 83 AM. BANKR. 
L.J. 795, 795 (2009). 

99 There are many different views of the effectiveness of the means test and its impact on consumer 
bankruptcy. See, e.g., David Gray Carlson, Means Testing: The Failed Bankruptcy Revolution of 2005, 15 
AM. BANKR. INST. L. REV. 223, 227 (2007) (concluding means test "either encourages bankruptcy abuse or 
has no effect"); Pardo, Eliminating the Judicial Function, supra note 16, at 472–73 (noting anti-debtor 
nature of "conventional story" of means-testing and problems of judicial discretion); Charles Jordan Tabb, 
The Death of Consumer Bankruptcy in the United States?, 18 BANKR. DEV. J. 1, 15–16 (2001) (criticizing 
assumptions underlying means-testing reforms); Jack F. Williams, Distrust: The Rhetoric and Reality of 
Means-Testing, 7 AM. BANKR. INST. L. REV. 105, 107–08 (1999) (discussing means-testing debate between 
those who argue it is unnecessary and burdensome and those who believe it is necessary to prevent abusive 
filings); Alper, supra note 10, at 1932 (detailing deterrence problems of means test). 
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without a strong justification.  This will further the divide in similar treatment 
among similarly situated debtors and creditors and run counter to the core goals of 
consumer bankruptcy.  Consumer bankruptcy attempts to balance the interests of 
debtors and creditors by providing a fresh start to debtors, coupled with an equitable 
distribution of assets to creditors.100 Such reform will dilute the fundamental 
purpose of BAPCPA and means testing requirements—"to ensure that debtors repay 
creditors the maximum they can afford."101 

C . Healthcare Reform 

The connection between healthcare costs and consumer bankruptcies was used 
as a talking point surrounding the healthcare reform debate102 that led to the passage 
of the Patient Protection and Affordable Care Act in March of 2010.103 One of the 
main goals of the reform debate was to ensure that all citizens would have 
affordable access to healthcare via some form of health insurance coverage under 
the bill.104 Theoretically, if all individuals have health insurance, their individual 
healthcare costs will be lower due to the coverage.  However, the current healthcare 
financing system allows for cost sharing and direct liability even among insured 
patients.105 

                                                                                                                             
100 For a discussion of these basic goals, see generally Landry & Yarbrough, supra note 60, at 349–50 & 

n.32 (discussing policy orientation of bankruptcy legislation); see also Theresa M. Beiner & Robert B. 
Chapman, Take What you Can, Give Nothing Back: Judicial Estoppel, Employment Discrimination, 
Bankruptcy, and Piracy in the Courts, 60 U. MIAMI L. REV. 1, 37 (2005) ("Most contemporary conceptions 
of a just bankruptcy law address two goals: one, the payment of creditors through a common pool; and two, 
the provision to the debtor of some sort of fresh start." (citations omitted)); Lawrence Ponoroff, Exemption 
Impairing Liens Under Bankruptcy Code Section 522(f): One Step Forward and One Step Back, 70 U. 
COLO. L. REV. 1, 1 (1999) ("There has always been a fundamental tension between the frequently recited 
twin goals of the consumer bankruptcy system: a fresh start for financially beleaguered debtors and equality 
of distribution for creditors." (citations omitted)). 

101 See In re Kibbe, 361 B.R. 302, 314 (B.A.P. 1st Cir. 2007) (emphasis omitted) (citing H.R. REP. NO. 
109-31, pt. 1, at 2 (2005)). 

102 See supra notes 4–5 and accompanying text.  
103 Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119 (2010). 
104 See, e.g., David Deaton et al., Distressed Healthcare: Significant Considerations for Buyers, Sellers 

and Lenders Arising from the Intersection of Healthcare and Bankruptcy Laws, 3 J. HEALTH & LIFE SCI. L. 
1, 4 (2010) ("The primary goal of healthcare reform is to increase affordable access to quality healthcare for 
all Americans, while reducing the growth in healthcare expenditures."); Wendy K. Mariner, Health Reform: 
What's Insurance Got to Do With It? Recognizing Health Insurance as a Separate Species of Insurance , 36 
AM. J.L. & MED. 436, 439 (2010) (stating key goal of health reform is universal access to healthcare through 
health insurance for appropriate, affordable healthcare). 

105 See Jacoby & Holman, supra note 69, at 244 (positing current healthcare financing system imposes 
"cost-sharing and direct liability"); Dahlia K. Remler & Sherry A. Glied, How Much More Cost Sharing Will 
Health Savings Accounts Bring?, 25 HEALTH AFF. 1070, 1073 (2006), available at 
http://content.healthaffairs.org/content/25/4/1070.full.pdf ("[H]ealth care plans today already contain both 
substantial cost sharing and managed care measures that are likely to reduce spending."); Joseph White, Gap 
and Parallel Insurance in Health Care Systems with Mandatory Contributions to a Single Funding Pool for 
Core Medical and Hospital Benefits for All Citizens in Any Geographic Area , 34 J. HEALTH POL. POL'Y & L. 
543, 549 (2009) (outlining current cost sharing policies).  
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Even given personal liability on behalf of insured individuals, the presence of 
individual insurance mandates should theoretically lower the total cost of healthcare 
in the country due to the elimination of artificially inflated charges by healthcare 
providers.  The way the current system is structured, healthcare providers inflate 
charges to allow for the negotiation of favorable reimbursement rates with health 
insurance providers and federal payers.106 This leaves uninsured individuals stuck 
with the full charges of healthcare services rendered, while an insurance company 
might reimburse a provider only 50% of charges incurred for the same services.107 

Title I of the new health reform legislation mandates individuals have health 
insurance or pay a penalty.108 Further, the legislation provides subsidies for 
individuals whose income does not allow them to afford health insurance.109 The 
Congressional Budget Office estimates that, with implementation of this mandate, 
the number of uninsured Americans will be reduced from over fifty million to 
around twenty-three million by 2019.110 While this will not totally eliminate the 
                                                                                                                             

106 See Landry & Yarbrough, supra note 60, at 361 (stating health insurance companies and health insurers 
negotiate favorable reimbursement rates with healthcare providers disadvantaging individuals); Abigail R. 
Moncrieff, Federalization Snowballs: The Need For National Action In Medical Malpractice Reform, 109 
COLUM. L. REV. 844, 854–55 (2009) (listing policies behind healthcare industry's alarming inflation rate); 
Tamara R. Coley, Note, Extreme Pricing of Hospital Care for the Uninsured: New Jersey's Response and 
the Likely Results, 34 SETON HALL LEGIS. J. 275, 287 (2010) (describing system of negotiating 
reimbursement rates). 

107 See Beverly Cohen, The Controversy Over Hospital Charges to the Uninsured – No Villains, No 
Heroes, 51 VILL. L. REV. 95, 100 (2006) (noting private insurers negotiate discounts while self-insured and 
uninsured patients pay full price of services); Elizabeth A. Weeks, Gauging the Cost of Loopholes: Health 
Care Pricing and Medicare Regulation in the Post-Enron Era, 40 WAKE FOREST L. REV. 1215, 1275 (2005) 
(stating only uninsured patients exposed to non-discounted prices). See generally Christopher P. Tompkins, 
Stuart H. Altman & Efrat Eilat, The Precarious Pricing System for Hospital Services, 25 HEALTH AFF. 45, 
52 (2006), available at http://content.healthaffairs.org/content/25/1/45.full.pdf (explaining consequence of 
pricing system is "patients who had the least ability to pay for their healthcare were charged higher prices"). 

108 See The Patient Protection and Affordable Care Act, H.R. 3590, 111th Cong. § 1501 (2010) (proposing 
provision mandating every individual maintain minimum essential healthcare coverage); Kaiser Family 
Foundation, Focus on Health Reform: Summary of New Health Reform Law, at 1 (June 18, 2010), 
http://www.kff.org/healthreform/upload/8061.pdf (noting mandated minimum coverage provision); Jennifer 
Orr Mitchell & Matthew S. Arend, Federal Court in Virginia Declares PPACA's "Minimum Essential 
Coverage "  Provision Unconstitutional, DINSMORE & SHOHL LLP (Dec. 15, 2010), 
http://www.jdsupra.com/post/documentViewer.aspx?fid=3816a351-2455-451a-85e7-fa87938c12d0 ("Under 
Section 1501 of PPACA, every U.S. citizen, other than those falling within certain exceptions, would be 
required to maintain a minimum level of health insurance beginning in 2014 or pay a fine included in the 
taxpayer's annual tax return."). 
109  It is in Title I that the national reform most closely resembles Chapter 58 in 

Massachusetts. The core elements include, first, systemic insurance market reforms 
altering both the individual and small-employer markets; second, a mandate for 
residents to purchase health insurance if affordable coverage is available to them; and 
third, subsidies for lower- and moderate-income individuals and families to purchase 
coverage. 

 
Kavita Patel & John McDonough, From Massachusetts to 1600 Pennsylvania Avenue: Aboard the Health 
Reform Express, 29 HEALTH AFF. 1106, 1106 (2010). 

110 See Letter from Douglas W. Elmendorf, Director, Cong. Budget Office, to Sen. Harry Reid, Majority 
Leader, U.S. Senate (Dec. 19, 2009), at 8, available at http://www.cbo.gov/ftpdocs/108xx/doc10868/12-19-
Reid_Letter_Managers_Correction_Noted.pdf (noting expected decrease of uninsured by 2019); see also 
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problem of uninsurance, the increased number of insured Americans will help 
reduce the problem of the artificial inflation of charges for healthcare services111 
and decrease the cost of healthcare insurance premiums.112 

Research demonstrates that state levels of uninsurance are significantly related 
to consumer bankruptcy filings.113 Reducing the number of uninsured on a national 
level should also serve to reduce the number of consumer bankruptcies influenced 
by the lack of health insurance. 

Based on the level of influence that medical debts have on consumer 
bankruptcy filings relative to other consumer debts114 and the anticipated reduction 
in healthcare costs and uninsurance rates,115 the necessity for a specific bill relevant 
to medical bankruptcy appears diminished.  While all medical bankruptcies will 
certainly not be eliminated, they will no longer be a problem of the magnitude that 
requires legislative intervention that goes beyond the current system. 

III.  PROBLEMS WITH MEDICAL BANKRUPTCY REFORM 

As outlined in Part II.B.2. above, the MBFA modifies the treatment of a debtor 
classified as a "medically distressed debtor."116 Each area of reform will be 
addressed and the problems associated with each specific reform will be identified. 

                                                                                                                             
John Holahan & Bowen Garrett, The Cost of Uncompensated Care with and without Health Reform, THE 
URBAN INSTITUTE, Mar. 2010, available at http://www.urban.org/UploadedPDF/ 
412045_cost_of_uncompensated.pdf?RSSFeed=UI_HealthPolicy.xml.  

111 See generally supra note 107. 
112 The individual mandate eliminates the issue of adverse selection, so that healthy individuals do not pass 

on health insurance leaving the insured risk pool to consist mainly of sick individuals who utilize greater 
amounts of health services. Diversifying the risk pool via an appropriate individual mandate will in essence 
cause premiums to decline because of the decrease in medical costs per insured individual.  

113 See Scott Fay et al., The Household Bankruptcy Decision, 92 AMER. ECON. REV. 706, 706–11 (2002) 
(discussing studies demonstrating link between rates of uninsured and bankruptcy rates); Himmelstein et al., 
supra note 62, at W5-66 (citing studies demonstrating link between consumer bankruptcy and healthcare 
costs); Amy K. Yarbrough & Robert J. Landry, III, Navigating the Social Safety Net: A State-Level Analysis 
of the Relationships Between Medicaid, the Uninsured and Consumer Bankruptcy, 35 POL'Y STUDIES J. 680, 
683 (2007) (describing empirical evidence suggesting bankruptcy tied to rates of uninsured rates). 

114 See Dranove & Millenson, Respond, supra note 66, at W93 (acknowledging correlation between illness 
and financial hardship); David U. Himmelstein et al., Discounting the Debtors Will Not Make Medical 
Bankruptcy Disappear, 25 HEALTH AFF. W84, W85 (2006), available at http://content.healthaffairs.org/ 
content/25/2/w84.full.pdf (asserting medical illnesses contribute to large number of bankruptcy filings). See 
generally Dranove & Millenson, Myth Versus Fact, supra note 63, at W75 (discussing causal connections 
between bankruptcy and healthcare costs). 

115 See Holahan & Garrett, supra note 110, at 1 (describing effect of anticipated decline in healthcare costs 
due to decreased numbers of uninsured individuals); see also Letter from Douglas W. Elmendorf, Director, 
Cong. Budget Office, to Rep. John D. Dingell, U.S. House of Representatives (Nov. 20, 2009), at 1, 
available at http://www.cbo.gov/ftpdocs/107xx/doc10741/hr3962Revised.pdf (estimating reduction in 
federal deficit due to legislation that will decrease number of uninsured individuals); Letter from Douglas 
W. Elmendorf, supra note 110, at 8 (predicting substantial decrease in number of uninsured individuals by 
2019). 

116 MBFA, § 2(a)(1) (2009) (defining term "medical debt" and describing debtor who qualifies as 
"medically distressed debtor").  
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A. The Definition of a "Medically Distressed Debtor " 

The MBFA definition of medically distressed debtor is overly broad and riddled 
with opportunities for manipulation by debtors.  There are three ways for an 
individual debtor to fit into this classification.117 The primary way is for an 
individual to have incurred or paid $10,000 or ten percent of his/her adjusted gross 
income in medical debt during any consecutive twelve-month period in the three 
years prior to filing bankruptcy for the debtor, a dependent or nondependent 
immediate family member, which has not been paid by a third party.118 The reality 
is that many debtors will fit in this category, even if they have a relatively small 
portion of medical debt. 

First, sixty percent of debtors have between $24,000 and $36,000 in income and 
had on average about $20,000 in credit card debt.119 Therefore, if typical filers had 
medical debt of $2400 to $3600, they would fit into the category of medically 
distressed debtor even if their primary debts were consumer-oriented debts.120 
                                                                                                                             

117 The MBFA amends 11 U.S.C. § 101 by specifically adding a new subsection (39C) that contains the 
definition of a "medically distressed debtor." That new subsection provides three alternate ways to qualify 
for this classification. MBFA § 2(a)(1) provides in relevant part as follows:  

 
(39C) The term "medically distressed debtor" means a debtor who, in any consecutive 

12-month period during the 3 years before the date of the filing of the petition— 
(A) incurred or paid medical debts for the debtor or a dependent of the debtor, or 

a nondependent member of the immediate family of the debtor (including 
any parent, grandparent, sibling, child, grandchild, or spouse of the debtor), 
that were not paid by any third party payor and were in excess of the lesser 
of— 
(i) 10 percent of the debtor's adjusted gross income (as such term is 

defined under section 62 of the Internal Revenue Code of 1986); or 
(ii) $10,000; 

(B) was a member of a household in which 1 or more members (including the 
debtor) lost all or substantially all of the member's domestic support 
obligation income, taking into consideration any disability insurance 
payments, for 4 or more weeks, due to a medical problem of a person 
obligated to pay such domestic support; or 

(C) experienced a downgrade in employment status that correlates to a reduction 
in wages or work hours or results in unemployment, to care for an ill, 
injured, or disabled dependent of the debtor, or an ill, injured, or disabled 
nondependent member of the immediate family of the debtor (including any 
parent, grandparent, sibling, child, grandchild, or spouse of the debtor), for 
not less than 30 days. 

 
MBFA § 2(a)(1). 

118 Id. (defining criteria to classify debtor as medically distressed); see also Mathur Statement, supra note 
47, at 9 (defining medically distressed debtor); Pottow, supra note 83, at 3 (demonstrating how MBFA's 
broad definition of "medically distressed" will unintentionally include large numbers of debtors). 

119 See Michelle J. White, Abuse or Protection? Economics of Bankruptcy Reform Under BAPCPA, 2007 
U. ILL. L. REV. 275, 291 (2007) (displaying bankruptcy filing data and corresponding income in 2000–
2002); see also Mathur Statement, supra note 47, at 9–10 (positing large number of debtors with 
proportionately small "actual" medical debt qualify as medically distressed). 

120 See MBFA, § 2(a)(1) (requiring only 10% of debtor's annual gross income have been used to pay 
medical debts). 
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Second, the timeframe in which to analyze the medical debt is very broad.  The 
legislation looks back three years.121 Most typical debtors will be able to fit within 
the definition with such a broad window in which to fit.  Third, the definition 
applies not only to the debtor and dependents of the debtor, but even a 
nondependent immediate family member.122 Pulling nondependent immediate 
family members into the definition will bring questions about who exactly fits into 
that category, and may result in manipulation of the broad category.  Fourth, the 
medical debt must not have been paid by a third party.123 This will be very difficult 
to show, particularly if a creditor, trustee, or other party is attempting to verify what 
medical debts have been paid by insurance or other government programs.  It makes 
the enforcement and verification of the qualification very difficult and likely cost-
prohibitive. 

The second way to fit into the classification of a medically distressed debtor is 
if, within any consecutive twelve-month period in the three years prior to filing 
bankruptcy, the debtor was in a household in which all or substantially all of a 
domestic support obligation income was lost for four or more weeks because of a 
medical problem of the person obligated to pay the domestic support.124 This is 
riddled with several significant problems.  First, this qualification relies on a 
determination that a person outside the household who is responsible for a domestic 
support obligation experienced a medical problem for at least four weeks causing a 
loss of income.  Second, this qualification looks back a full three years, and, the 
way the legislation is written, the lost income for 4 weeks or more may not have to 
be consecutive.  Third, the qualification is based on loss of "all or substantially all" 
of the domestic support obligation income.  Questions will certainly arise about 
what is substantial.  Further, the qualification does not examine if the debtor 
seeking the qualification had other sources of income or employment during the 
timeframe.  The temporary loss of a domestic support obligation may have very 
different impacts on different debtors depending on other aspects of their financial 
situation. 

The final way to be classified as a medically distressed debtor is if the debtor in 
any consecutive twelve-month period in the three years prior to filing had a 
downgrade in employment with a reduction in wages, work hours, or 
unemployment due to care for a dependent or nondependent member of the 
immediate family who was ill, injured or disabled, for at least thirty days.125 Again 
the broad time period and definition of "nondependent" is subject to abuse.  More 
importantly, the qualification does not look to see if the time off of work was 
actually paid, as some employers permit the use of paid leave for care of sick family 

                                                                                                                             
121 See id. (looking to "any consecutive 12-month period during the 3 years before the date of the filing of 

the petition"); see also Wright Statement, supra note 49 (discussing provisions of MBFA). 
122 See MBFA, § 2(a)(1) (defining "immediate family member" as "including any parent, grandparent, 

sibling, child, grandchild, or spouse of the debtor"). 
123 See id. (mandating debts "were not paid by any third party payor"). 
124 See id. (considering any disability insurance payments in addition to other factors). 
125 See id. (requiring correlation between reduction of wages and illness or injury). 
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members.  The qualification provides for reduction in "wages or work hours." 
Simply reducing work hours does not mean the person was not paid.  And, as with 
the second qualification, it is unclear if the thirty days must be consecutive. 

B. Enhanced Exemptions 

The MBFA enhances the exemption rights for medically distressed debtors.126 
Rather than being afforded the real property exemption under the Code of 
$15,000127 or applicable state law,128 medically distressed debtors will have a 
homestead exemption of up to $250,000.129 The legislative history and record do 
not specifically explain why enhancing exemptions is part of the MBFA and what 
the intended purpose is.  It appears that the purpose is to protect the equity that 
medically distressed debtors have in their homes and other property.  Otherwise, if 
there is equity over and above the applicable exemption level, the home and 
personal property are subject to liquidation in a chapter 7 case,130 or the debtor may 
be required to pay the value of that equity position in a chapter 13 plan.131  
                                                                                                                             

126 MBFA § 3(a) provides: 
 

(a) Exempt Property.–Section 522 of title 11, the United States Code, is amended by 
adding at the end the following: 
"(r) For a debtor who is a medically distressed debtor, if the debtor elects to 

exempt property– 
"(1) listed in subsection (b)(2), then in lieu of the exemption 

provided under subsection (d)(1), the debtor may elect to 
exempt the debtor's aggregate interest, not to exceed 
$250,000 in value, in real property or personal property that 
the debtor or a dependent of the debtor uses as a residence, in 
a cooperative that owns property that the debtor or a 
dependent of the debtor uses as a residence, or in a burial 
plot for the debtor or a dependent of the debtor; or 

"(2) listed in subsection (b)(3), then if the exemption provided 
under applicable law specifically for property of the kind 
described in paragraph (1) is for less than $250,000 in value, 
the debtor may elect in lieu of such exemption to exempt the 
debtor's aggregate interest, not to exceed $250,000 in value, 
in any such real or personal property, cooperative, or burial 
plot." 

 
Id. § 3(a). 

127 See 11 U.S.C. § 522(d) (2006).  
128 States can opt out of the federal exemptions. See 11 U.S.C. § 522(b)(3) (permitting application of state 

law to exempt property of debtor if state law is applicable at time of petition); Storer v. French (In re Storer), 
58 F.3d 1125, 1127 (6th Cir. 1995) (finding Congress vested states with authority to deny citizens ability to 
use federal exemption scheme); In re Tevaga, 35 B.R. 157, 159–60 (Bankr. D. Haw. 1983) (prohibiting 
exemption of real property for failure to meet state statutory residence requirements).  

129 MBFA, § 3(a).  
130 Under chapter 7, the trustee will liquidate non-exempt assets, if there are any, and distribute the 

proceeds to creditors pursuant to the priorities established in the Code. See 11 U.S.C. §§ 507, 704; see also 
Charles M. Foster & Stephen L. Poe, Consumer Bankruptcy: A Proposal to Reform Chapters 7 and 13 of the 
U .S. Bankruptcy Code, 104 DICK. L. REV. 579, 581 (2000) (stating chapter 7 debtor surrenders non-exempt 
assets to trustee, who liquidates property and distributes proceeds to creditors); John T. Brooks, Note, 
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The problem with this reform is that it ignores the effect that raising exemptions 
will really have.  First, simply increasing exemption levels for the sake of raising 
them ignores the purpose of exemption laws in the first place.  Exemptions are 
designed to provide basic necessities of life so the debtors are not destitute.132 In 
light of this purpose of providing for "the essential needs of the debtor and his 
family, some statutes, both state and federal, limit the exemptions 'to the extent 
reasonably necessary for the support of the debtor and any dependent of the 
debtor.'"133 The MBFA raises the exemption level without considering this well-
rooted purpose of exemptions.  It seems that in many cases, this exemption may 
provide something more than the basic necessities of life to some debtors. 

Second, this will shield assets that would otherwise be available to creditors in a 
bankruptcy case.  Shielding these assets, if they are not needed to sustain basic 
necessities, runs counter to the goals of bankruptcy law.134 It will in effect give 
some debtors not only a fresh start, but a head start.  Simultaneously, it will violate 
the goal of an equitable distribution of assets among creditors. 

Third, raising the exemption levels, without considering how this impacts 
human behavior, may lead to unintended results.  The empirical research on the 
impact of homestead exemption levels and consumer filing is mixed.135 Some 
research has shown that higher exemption levels actually lead to lower chapter 13 
rates and higher chapter 7 rates.136 These results are logical because higher 

                                                                                                                             
Shopping Center Tenants in Bankruptcy: The Effect of the 1984 Code Amendments, 1988 U. ILL. L. REV. 
725, 729 (1988) ("In a typical Chapter 7 liquidation, the court appoints a trustee to collect all of the debtor's 
non-exempt property, to convert that property into cash, and to distribute the cash to the creditors."). 

131 The Code requires that the plan provide a value of "not less than the amount that would be paid . . . 
under chapter 7." 11 U.S.C. § 1325(a)(4). 

132 Uriel Rabinovitz, Note, Toward Effective Implementation of 11 U .S.C. § 522(d)(11)(E): Invigorating a 
Powerful Bankruptcy Exemption, 78 FORDHAM L. REV. 1521, 1540 (2009) (discussing legislative purpose of 
bankruptcy exemptions); see also Laurencic v. Jones, 180 So. 2d 803, 805 (La. App. 4th Cir. 1965) 
(acknowledging exemptions are intended to protect debtor and family from becoming public charges); 
Amanda K. Bloch, Comment, Approaching the Limits of the Bankruptcy Code: Does Surcharging a Debtor's 
Exempt Assets Go Too Far?, 76 U. CHI. L. REV. 1747, 1753 (2009) (stating Congress intended exemption 
statutes as protective measures both for individual debtor's benefit and for public good). 

133 Rabinovitz, supra note 132, at 1541–42 (citation omitted). 
134 See supra note 100 and accompanying text. 
135 See Robert J. Landry, III, An Empirical Analysis of the Causes of Consumer Bankruptcy: Will 

Bankruptcy Reform Really Change Anything?, 3 RUTGERS BUS. L.J. 2, 18, 25 (2006) [hereinafter Landry, An 
Empirical Analysis] (arguing higher homestead exemption levels may incentivize debtors to file chapter 7); 
Teresa A. Sullivan, Elizabeth Warren & Jay Lawrence Westbrook, Consumer Debtors Ten Years Later: A 
F inancial Comparison of Consumer Bankrupts 1981- 1991, 68 AM. BANKR. L.J. 121, 123 (1994) (finding no 
correlation between level of exemptions and chapter of bankruptcy filed by debtors); Lawrence A. Weiss, 
Jagdeep S. Bhandari & Russell Robins, An Analysis of State-Wide Variation in Bankruptcy Rate in the 
United States, 17 BANKR. DEV. J. 407, 417–18 (2001) (asserting home exemption levels are not statistically 
significant to predict chapter 7 or 13 filings). 

136 See Landry, An Empirical Analysis, supra note 135, at 40–41 (claiming negative correlation between 
level of homestead exemption and number of chapter 13 filings); see also Michelle J. White, Personal 
Bankruptcy Under the 1978 Bankruptcy Code: An Economic Analysis, 63 IND. L.J. 1, 45–47 (1987) (citing 
empirical data showing increase in chapter 7 filings associated with increase in exemption levels). But see 
Chrystin Ondersma, Are Debtors Rational Actors? An Experiment, 13 LEWIS & CLARK L. REV. 279, 304 
(2009) (finding no correlation between chapter 13 filings and low exemption levels). 
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exemption levels protect the homestead from creditors so there is less of a need to 
seek relief under chapter 13 to keep a home if the equity is protected under the 
exemption.137 Other research has shown that higher exemption levels lead to higher 
consumer filings overall.138 These findings indicate that the MBFA may encourage 
more chapter 7 filings.  If more equity in a home is protected by filing bankruptcy 
than the typical state-level exemption, then individuals will have an economic 
incentive to file for chapter 7.  What may very well occur is that higher income 
debtors, with greater equity positions in their homes, who can afford good legal 
counsel, will be able to plan and strategically position themselves to be able to 
qualify as medically distressed debtors and retain assets, over and above what is 
necessary for support and maintenance, that could be used to repay creditors. 

C . Waiver of Pre-Petition Credit Counseling 

The MBFA exempts medically distressed debtors from pre-petition credit 
counseling139 that is required for most consumer debtors.140 Procedurally, a debtor 

                                                                                                                             
137 Saving a home is the primary reason that individuals choose to file chapter 13. See Jean Braucher, 

Counseling Consumer Debtors to Make Their Own Informed Choices – A Question of Professional 
Responsibility, 5 AM. BANKR. INST. L. REV. 165, 186–87 (1997) (arguing chapter 13 gives debtors better 
chance of saving their home than chapter 7); Cheri L. Cohen, Chapter 11 For Individual Consumer Debtors: 
F resh Start or False Start?, 13 N. ILL. U. L. REV. 401, 422–23 (1993) (commenting "chapter 13 was the 
chapter to choose when a debtor's primary reason for filing the petition was to save a home"); Michelle J. 
White & Ning Zhu, Saving Your Home in Chapter 13 Bankruptcy, 39 J. LEGAL STUD. 33, 56–57 (2010) 
(asserting nearly all chapter 13 filers do so to save their home from foreclosure, but most fail to save their 
homes when they otherwise would have defaulted). Therefore, if state law exemptions provide protection, 
chapter 13 may not be necessary. And, if the enhanced exemptions provide greater protection in chapter 7, 
this may increase the incentive to file under chapter 7. 

138 See Mathur Statement, supra note 47, at 12 (discussing relationship between high exemption levels, 
increased rates of bankruptcy filings, and adverse effect high exemption levels can have on credit markets); 
Zywicki, Institutions, supra note 75, at 1086 (explaining empirical evidence has shown correlation between 
increases in exemption levels and overall bankruptcy filings). But see David A. Moss & Gibbs A. Johnson, 
The Rise of Consumer Bankruptcy: Evolution, Revolution, or Both?, 73 AM. BANKR. L.J. 311, 343 (1999) 
(asserting low exemption levels lead to less stringent lending, increased amounts of credit available to 
debtors, and increased bankruptcy filings). 

139 MBFA § 5 (2009) provides: "Section 109(h)(4) of title 11 United States Code, is amended by inserting 
'a medically distressed debtor or' after 'with respect to'." This will add the medically distressed debtor to the 
existing applicable debtors whom are exempt from the credit counseling requirement.  

140 See 11 U.S.C. §§ 109(h), 521(b) (2006) (requiring credit counseling course). Section 109(h)(1) 
provides as follows:  

 
[A]n individual may not be a debtor under this title unless such individual has, during 
the 180-day period preceding the date of filing of the petition by such individual, 
received from an approved nonprofit budget and credit counseling agency described in 
section 111(a) an individual or group briefing (including a briefing conducted by 
telephone or on the Internet) that outlined the opportunities for available credit 
counseling and assisted such individual in performing a related budget analysis. 

 
See also In re Hedquist, 342 B.R. 295, 297–98 (B.A.P. 8th Cir. 2006) (explaining mandatory requirements 
of credit counseling); In re Allen, 378 B.R. 151, 153 (N.D. Tex. 2007) (stating individual debtors who file 
bankruptcy petitions are required to have credit counseling).  
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must obtain a certificate that evidences pre-petition credit counseling was obtained 
prior to filing, or the debtor must fit within a statutory exemption and fulfill the 
requirement within thirty days of filing.141 The Code provides an exemption of this 
requirement in very limited circumstances, such as active military duty in combat 
zone, incapacity, or disability.142 The MBFA adds the medically distressed debtor to 
the list of individuals subject to the exemption.143  

Part of the rationale for expanding the exemption to a medically distressed 
debtor is based on the ramifications of failing to obtain a certificate as required by 
the Code.  The ramifications can be quite extreme, including dismissal144or striking 
a petition.145 Examining one particularly thorny issue that courts have had to 
address highlights the problem.  Section 109(h) requires that the credit counseling 
be obtained "during the 180-day period preceding the date of filing."146 Many 
debtors obtain the counseling on the same day as the filing and not "preceding the 
date of filing" as the Code provides.  Debtors in this position are subject to having 
their case dismissed for not meeting the eligibility requirements of section 
109(h).147 Courts, when faced with this issue, have adopted two approaches.  Some 
courts adhere to the plain reading of the statute and require the credit counseling to 
precede the date of filing,148 and other courts find that as long as the credit 

                                                                                                                             
141 See 11 U.S.C. § 109(h)(1) (explaining requirements); In re Seaman, 340 B.R. 698, 700 (Bankr. 

E.D.N.Y. 2006) (disallowing debtor's case for not filing credit counseling certificate); In re Hubbard, 333 
B.R. 377, 382 (Bankr. S.D. Tex. 2005) (describing credit counseling requirement and exemption).  

142 See 11 U.S.C. § 109(h)(4) (listing exemptions); see also In re Denger, 417 B.R. 485, 487 (Bankr. N.D. 
Ohio 2009) (setting forth exclusive grounds for waiver of credit counseling course); In re Tulper, 345 B.R. 
322, 326–27 (Bankr. D. Colo. 2006) (waiving credit counseling due to physical impairment).  

143 See MBFA, § 5. 
144 See, e.g., In re Giles, 361 B.R. 212, 215 (Bankr. D. Utah 2007) (granting motion to dismiss debtor's 

chapter 13 case for failure to complete credit counseling within 180 days of filing); In re McBride, 354 B.R. 
95, 97 (D.S.C. 2006) (denying debtor's request for waiver of credit counseling due to incarceration); In re 
Ross, 338 B.R. 134, 141 (Bankr. N.D. Ga. 2005) (finding debtor ineligible when failing to obtain credit 
counseling briefing). 

145 See, e.g., In re Cannon, 376 B.R. 847, 849 (Bankr. M.D. Tenn. 2006) (indicating striking petitions 
creates new burdens and uncertainties for case administration); In re Rios, 336 B.R. 177, 179 (Bankr. 
S.D.N.Y. 2005) (striking petition rather than dismissing when debtor neither sought pre-petition credit 
conseling nor asked for exemption); In re Hubbard, 333 B.R. at 388 (noting courts must consider whether to 
strike or dismiss a case filed by ineligible debtors). 

146 11 U.S.C. § 109(h)(1) ("[A]n individual may not be a debtor . . . unless such individual has, during the 
180-day period preceding the date of filing of the petition . . . received . . . credit counseling . . . ."). 

147 See id. (stating individual may not be considered debtor without receiving credit counseling preceding 
date of filing); In re Ross, 338 B.R. at 136 (concluding upon determining ineligibility to be debtor, proper 
remedy is dismissal); cf. In re Pagaduan, 429 B.R. 752, 757 n.2 (Bankr. D. Nev. 2010) (noting court does not 
have authority to excuse debtor from complying with credit counseling requirement). 

148 See, e.g., In re Hammonds, No. 08-40928-JJR-13, 2008 WL 4830071, *4–5 (Bankr. N.D. Ala. Sept. 22, 
2008) (stating plain language of Code is starting point, unless it would lead to absurd result and denying 
confirmation when debtor obtained credit counseling on same day as filing bankruptcy petition); cf. United 
States v. Ballinger, 395 F.3d 1218, 1237 (11th Cir. 2005) (presuming legislature acts with sensible, 
reasonable purpose, so statute should be read to avoid unjust conclusion). 
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counseling was obtained prior to filing, even if on the same day, the requirement is 
satisfied.149 Exempting the medically distressed debtor avoids this issue. 

The other argument for waiving this requirement for the medically distressed 
debtor is that it is not effective and serves no valid purpose.150 Credit counseling of 
consumers was intended by Congress to provide an opportunity to learn of the 
consequences of filing for bankruptcy prior to deciding to actually file.151 Indeed, 
the effectiveness of credit counseling has been called into question,152 even before 
the legislation was passed.153 Early "anecdotal evidence suggests that by the time 
most consumers receive the counseling, their financial problems are dire and they 
have few viable alternatives to bankruptcy."154 If most consumers are in such a 
position at the time of required credit counseling, the effectiveness of this 

                                                                                                                             
149 See, e.g., In re Francisco, 390 B.R. 700, 705 (B.A.P. 10th Cir. 2008) (concluding debtor satisfies 

section 109(h) if "he or she completes the required credit counseling at any time between 180 days before, 
and the moment of, filing the petition"); In re Barbaran, 365 B.R. 333, 336 n.4 (Bankr. D.C. 2007) (denying 
trustee's motion to dismiss case because "in § 109(h), Congress failed to accord the term 'date' its usual 
meaning of calendar day, and instead intended 'date' to mean the moment of the filing of the petition"); In re 
Moore, 359 B.R. 665, 675 (Bankr. E.D. Tenn. 2006) (recognizing "§ 109(h)(1) governs not the period of 
time for doing an act after a bankruptcy case is commenced but rather describes the requisite time for taking 
a step to establish eligibility to file a case" and denying dismissal when debtor completed credit counseling 
on same day as filing petition). 

150 Representative John Conyers characterized credit counseling meaningless. See Medical Debt: Is Our 
Health Care System Bankrupting Americans? Before the Subcomm. on Commercial and Admin. Law of the 
Comm. on the Judiciary H.R., 111th Cong. 111-56 (July 28, 2009) (statement of Rep. John Conyers), 
available at http://judiciary.house.gov/hearings/pdf/Conyers090728.pdf. 

151 The legislative history clearly states the intended purpose of the pre-petition credit counseling:  
 

The legislation's credit counseling provisions are intended to give consumers in 
financial distress an opportunity to learn about the consequences of bankruptcy – such 
as the potentially devastating effect it can have on their credit rating (citation omitted) 
before they decide to file for bankruptcy relief. 

 
H.R. REP. NO. 109-31, pt. 1, at 18 (2005), reprinted in 2005 U.S.C.C.A.N. 104, 104. 

152 For a discussion of some of the problems with the requirement and ramifications of not meeting this 
requirement, see Jean Braucher, A Guide to Interpretation of the 2005 Bankruptcy Law, 16 AM. BANKR. 
INST. L. REV 349, 367–69 (2008).  

153 See, e.g., Richard L. Stehl, The Failings of the Credit Counseling and Debtor Education Requirements 
of the Proposed Consumer Bankruptcy Reform Legislation of 1998, 7 AM. BANKR. INST. L. REV. 133, 148–
50 (1999) (discussing several practical difficulties with enforcing mandatory credit counseling); Winton E. 
Williams, Resolving the Creditor's Dilemma: An Elementary Game - Theoretic Analysis of the Causes and 
Cures of Counterproductive Practices in the Collection of Consumer Debt, 48 FLA. L. REV. 607, 642–44 
(1996) (describing burdens of credit counseling process). For an analysis of the effectiveness of credit 
counseling generally, see Michael E. Staten & John M. Barron, Evaluating the Effectiveness of Credit 
Counseling 25 (May 31, 2006), http://www.consumerfed.org/elements/www.consumerfed.org/file/finance/ 
Credit_Counseling_Report061206.pdf ("[E]ven after controlling for risk scores at the outset, the regression 
model estimates . . . indicate that those who visited a counseling agency had an increased likelihood of a 
subsequent bankruptcy or derogatory public record."). 

154 U.S. GOV'T ACCOUNTABILITY OFFICE, GAO-07-203, VALUE OF CREDIT COUNSELING REQUIREMENT 
IS NOT CLEAR 19 (2007); see also U.S. GOV'T ACCOUNTING OFFICE, GAO/T-GGD-99-58, PERSONAL 
BANKRUPTCY: METHODOLOGICAL SIMILARITIES AND DIFFERENCES IN THREE REPORTS ON DEBTORS' 
ABILITY TO PAY 4 (1999) (discussing background of personal bankruptcy); Dickerson, supra note 9, at 148–
49 (criticizing credit counseling measures for placing obstacles before debtors in dire need of relief). 

http://judiciary.house.gov/hearings/pdf/Conyers090728.pdf
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requirement is assuredly very small.155 The mode of the credit counseling for 
debtors in this position is often a phone call or internet session, which raises serious 
questions about its usefulness and effectiveness.156  

One court has equated the requirement for debtors in this position as akin to 
requiring spouses in a bitter divorce to attend counseling as a condition of obtaining 
a decree for divorce.157 It is likely too little, too late.  And when the explicit and 
implicit costs imposed on consumer debtors are considered, regardless of having 
medical or non-medical debt, with no strong empirical evidence showing its 
effectiveness,158 the requirement certainly appears to be a waste of resources.  As 
such, the requirements should be eliminated for all debtors, not just the medically 
distressed debtor.159 

D . Waiver of Means Test 

The fundamental purpose behind BAPCPA was to reduce the number of chapter 
7 consumer-bankruptcy filings, which have continued to grow at dramatic rates 
                                                                                                                             

155 There is other anecdotal evidence, albeit very thin, that suggests credit counseling may be steering 
some consumers away from bankruptcy. See Dickerson, supra note 9, at 147 (noting significant decrease in 
bankruptcy filings in response to legislation); Clifford J. White, III, Making Bankruptcy Reform Work: A 
Progress Report in Year 2, AM. BANKR. INST. J., June 2007, at 51 ("While available USTP data show that 
there are 10 percent more certificates than bankruptcy filings, which may suggest that some debtors find 
nonbankruptcy alternatives, further research is necessary to determine the overall effectiveness of credit 
counseling."). 

156 See Susan Block-Lieb & Edward J. Janger, The Myth of the Rational Borrower: Rationality, 
Behavioralism, and the Misguided "Reform" of Bankruptcy Law, 84 TEX. L. REV. 1481, 1561 (2006) 
(questioning manner and late stage at which credit counseling occurs); MacArthur, supra note 19, at 427–28 
(doubting usefulness of counseling conducted over telephone or through internet); Joseph Satorius, Note, 
Strike or Dismiss: Interpretation of the BAPCPA 109(h) Credit Counseling Requirement, 75 FORDHAM L. 
REV. 2231, 2238 (2007) ("The fact that the counseling requirement can be satisfied with a phone call or 
Interenet session in the final days of a petitioner's financial distress has caused many scholars to question the 
usefulness of the counseling."). 

157 See In re Wilson, 346 B.R. 59, 62 (Bankr. N.D.N.Y. 2006) ("[C]ompelling an individual already buried 
in a financial morass to undergo credit counseling . . . as a condition precedent to . . . filing a petition, makes 
about as much sense as requiring spouses locked in a bitter divorce proceeding to attend a marriage 
counseling . . . before . . . dissolving their marriage."). 

158 See, e.g., Braucher, supra note 152, at 365–66 (stating General Accounting Office's 2007 study 
suggests late timing of credit counseling requirement provides little assistance to consumers); Dickerson, 
supra note 9, at 148 (noting commentators' conclusions credit counseling has little value for most 
consumers); Robert J. Landry, III & Amy K. Yarbrough, An Empirical Examination of the Direct Access 
Costs to Chapter 7 Consumer Bankruptcy: A Pilot Study in the Northern District of Alabama, 82 AM. 
BANKR. L.J. 331, 337 (2008) (examining evidence suggesting additional cost of credit counseling does not 
render any tangible benefit to consumers). 

159 Congress has considered eliminating this requirement for other specific debtors, such as homeowners 
facing foreclosure. See Home Owners Mortgage and Equity Savings Act, H.R. 3778, 110th Cong. § 4 (2007) 
(permitting delay of credit counseling requirement until post-filing for debtors in foreclosure); Emergency 
Home Ownership and Mortgage Equity Protection Act of 2007, H.R. 3609, 110th Cong. § 5 (2007) 
(proposing elimination of credit counseling requirement for Ch. 13 debtors in foreclosure); A. Mechele 
Dickerson, The Myth of Home Ownership and Why Home Ownership is not Always a Good Thing, 84 IND. 
L.J. 189, 223 (2009) (citing legislation waiving or delaying requirement for homeowners in bankruptcy). 
The burden of this requirement should not be linked to special cases, but eliminated for all consumer 
debtors. 
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each year over the last decade.160 The means test was designed to hold people more 
accountable for their debts and give creditors more of what they are owed.161 The 
basic goal was to shut the door on chapter 7 for consumer debtors who can afford to 
repay all or some of their debts.162 Creating a special category for medical debtors, 
so they are exempt from the requirements of the means test, without any regard to 
whether the debtors can actually repay some of their debts or considering the 
magnitude of the medical vs. consumer debt, is inconsistent with the policy behind 
the implementation of the means test in 2005. 

Consideration of how the means test works is needed to appreciate the potential 
for abuse if the MBFA becomes law.  A presumption of abuse in chapter 7 cases is 
determined by the debtor's ability to repay a portion of general unsecured debts.163 
This computation is based on the debtor's current monthly income, less allowed 
deductions, utilizing an IRS standard for expenses.164 If the debtor's current monthly 
income is at or below the median family income in the debtor's state, there is no 
presumption that the debtor is abusing the system.165 If the debtor's current monthly 
income is above the median family income in the debtor's state, then a presumption 
of abuse can arise in two ways.  First, if the debtor's monthly disposable income, 
based on the debtor's current monthly income less statutorily prescribed expenses is 
greater than $182.50, then the case is presumed abusive.166 Second, if the debtor's 

                                                                                                                             
160 See Top Rank, Inc. v. Ortiz (In re Ortiz), 400 B.R. 755, 770 (C.D. Cal. 2009) ("The purpose of the 

BAPCPA was to reduce the number of consumer bankruptcy filings and ensure that debtors repay their 
creditors as much money as possible."); Warren v. Wirum, 378 B.R. 640, 644 (N.D. Cal. 2007) (noting 
BAPCPA's avowed purpose was to reduce excessive amount of bankruptcy filings); see also Michelle J. 
White, Bankruptcy and Small Business, 24 REG. 18, 18 (2001) (positing purpose of BAPCPA was to reduce 
consumer bankruptcy filings by making these filings less appealing to consumers above median income 
level). 

161 See Landry & Yarbrough, supra note 60, at 356 (noting use of means test as accountability 
mechanism); Ronald J. Mann, Bankruptcy Reform and the "Sweat Box" of Credit Card Debt, 2007 U. ILL. L. 
REV. 375, 377 (2007) (stating means test was designed to limit ability of consumers to discharge debts); 
Shaun Mulreed, Note, In re Blair Misses the Mark: An Alternative Interpretation of the BAPCPA 's 
Homestead Exemption, 43 SAN DIEGO L. REV. 1071, 1079 n.54 (2006) (positing goal of means test to ensure 
debtors pay creditors maximum amount they can afford). 

162 See supra note 85 and accompanying text. 
163 See, e.g., In re Champagne, 389 B.R. 191, 200 (Bankr. D. Kan. 2008) (suggesting, if debtor's expenses 

exceed those permitted by means test, presumption of abuse may be rebutted); In re Patterson, 392 B.R. 497, 
502 (Bankr. S.D. Fla. 2008) (noting courts can dismiss chapter 7 cases when presumption of abuse is 
rebutted or does not arise); Landry & Yarbrough, supra note 60, at 357 (indicating special circumstances are 
required for debtor to obtain chapter 7 relief when presumption of abuse exists). 

164 See 11 U.S.C. § 707(b)(2)(A)(ii)(I) (2006) (stating how debtor's monthly expenses are to be calculated 
with IRS Standards); In re Wisham, 416 B.R. 790, 798–99 (Bankr. M.D. Fla. 2009) (applying IRS Local 
Standards for vehicle operation expense to determine disposable income). 

165 See In re Hageney, 422 B.R. 254, 257 (Bankr. E.D. Wash. 2009) (recognizing below median income 
debtors are not subject to presumption of abuse.); In re Justice, 404 B.R. 506, 512, 517 (Bankr. W.D. Ark. 
2009) (applying statutory means test to debtor and his family and finding no presumption of abuse); In re 
Mestemaker, 359 B.R. 849, 852 (Bankr. N.D. Ohio 2007) (stating presumption of abuse arises if monthly 
income is greater than median family income).  

166 See 11 U.S.C. § 707(b)(2)(A)(i) (providing for when court shall presume abuse based on disposable 
monthly income); In re James, 414 B.R. 901, 907 & n.1 (Bankr. S.D. Ga. 2009); see also In re Burggraf, 436 
B.R. 466, 470 (Bankr. N.D. Ohio 2010) (outlining means test for presumption of abuse under chapter 7). The 
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current monthly net income lies between $100 and $166.67, and the product after 
multiplying by 60 results in at least 25% of the debtor's general unsecured claims, 
then it is presumed to be an abuse.167 The presumption of abuse can be rebutted by 
showing special circumstances.168 

Medically distressed debtors would not be subject to this test at all,169 regardless 
of their income or the magnitude of the other debts a debtor may have.  The filter of 
the means test would not be available to detest abusive filings.  The MBFA would 
create a free-pass for such debtors, at least as far as the means test.  Higher income 
debtors, those that are currently subject to the requirements of the means test, would 
arguably be able to "walk away from not only their medical debts, but also other 
debts such as credit card debts."170 

An issue, not addressed by the MBFA, is that although the bill would create a 
waiver from the presumption of abuse of the means test by not permitting motions 
to be filed as to medically distressed debtors, that waiver and limitation applies only 
to presumed abuse cases under section 707(b)(2).  MBFA section 4 expressly limits 
the standing or ability to bring a motion to dismiss for abuse of medically distressed 
debtors under section 707(b)(2).171 Section 707(b)(2) is limited to cases of 
presumed abuse resulting from the means test.172 However, there are two statutory 
methods for determining abuse under section 707(b)(1).  The means test of section 
707(b)(2) is one way to find abuse.  Section 707(b)(3) is applicable to cases in 
which the presumption of abuse under section 707(b)(2) does not arise or is 
                                                                                                                             
dollar amounts in the Bankruptcy Code are adjusted periodically and reflect the change in the Consumer 
Price Index for all Urban Consumers. For more information see Adjustments to Certain Dollar Amounts in 
the Bankruptcy Code and Official Forms, U.S. BANKR. CT. DIST. WYO., 
http://www.wyb.uscourts.gov/court-information/court-news/adjustments-to-certain-dollar-amounts-in-the-
bankruptcy-code-and-official-forms (last visited Feb. 15, 2011); Revision of Certain Dollar Amounts in the 
Bankruptcy Code Prescribed Under Section 104(A) of the Code, 75 Fed. Reg. 8747, 8747–49 (Feb. 25, 
2010), available at http://www.thefederalregister.com/d.p/2010-02-25-2010-3807.  

167 See 11 U.S.C. § 707(b)(2)(A)(i) (stating means test); In re Fonash, 401 B.R. 143, 146 (Bankr. M.D. Pa. 
2008) (explaining means test); Wedoff, supra note 86, 241–42 (containing table explaining means test). 

168 See 11 U.S.C. § 707(b)(2)(B)(i) ("In any proceeding brought under this subsection, the presumption of 
abuse may only be rebutted by demonstrating special circumstances . . . ."); Morse v. Rudler (In re Rudler), 
576 F.3d 37, 41 n.3 (1st Cir. 2009) (offering examples of "serious medical condition or active duty military 
service" as rebutting presumption of abuse). 

169 See MBFA, § 4 (2009) (indicating trustees and others may not claim chapter 7 abuse against "medically 
distressed debtors"); Medical Bankruptcy Fairness Act: Hearing on S. 111-114 Before the Subcomm. on 
Commercial and Administrative Law of the H . Comm. on the Judiciary, 111th Cong. 2 (2010) (statement of 
Rep. Steve Cohen, Chairman, S. Comm. on Commercial and Admin. Law) (stating bill would exempt 
medically distressed debtors from chapter 7 means test); see also Medical Bankruptcy Fairness Act: Hearing 
Before the Subcomm. on Commercial and Amdmin. Law, H.R. 901 No. 111-141, at 97-98 (2d Sess. 2010) 
(statement of Aparna Mathur, Resident Scholar, Amer. Enterprise Inst.) (testifying bill's exemption of 
medically distressed debtors from means test can lead to abuse by debtors). 

170 Mathur Statement, supra note 47, at 11. 
171 See MBFA § 4 (adding no judge, United States trustee, trustee, or other party in interest may move to 

dismiss case under section 707(b)(2)). 
172 See 11 U.S.C. § 707(b)(2)(A)(i) (describing only means test as creating abuse presumption); In re 

Haman, 366 B.R. 307, 317 (Bankr. D. Del. 2007) (describing Congressional intent to create mechanical 
means test for presumptive abuse); In re Singletary, 354 B.R. 455, 465 (Bankr. S.D. Tex. 2006) (requiring 
totality of circumstances motion before considering facts external to means test). 

http://www.thefederalregister.com/d.p/2010-02-25-2010-3807
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rebutted.173 The MBFA will prevent the presumption of abuse under the means test 
as serving as a basis for dismissal for abuse for medically distressed debtors; 
however, the bill does nothing to limit motions for abuse under section 707(b)(3).  It 
is well settled that, even when the presumption of abuse does not arise, section 
707(b)(3) is applicable.174 And, even in cases where the Code expressly exempts a 
debtor from application of the means test and the presumption of abuse as a basis 
for dismissal,175 such debtors are still subject to motions under section 707(b)(3).176 
The result is that medically distressed debtors will still be subject to motions to 
dismiss based on abuse under section 707(b)(3) for bad faith or the totality of 
financial circumstances test.  And, in fact, probably more so in light of the 
opportunity for manipulation and abuse that MBFA will present.  The bill may 
actually cause more problems and hurdles by increased litigation by the United 

                                                                                                                             
173See In re Reed, 422 B.R. 214, 230 (C.D. Cal. 2009) (noting section 707(b)(3) applies when presumption 

of abuse does not arise or is rebutted); In re Henebury, 361 B.R. 595, 601 (Bankr. S.D. Fla. 2007) (reciting 
section 707(b)(3) applies when means test fails or is rebutted); In re Nockerts, 357 B.R. 497, 507 (Bankr. 
E.D. Wis. 2006) (describing application of totality of circumstances test when means test passed or proper 
excuse given). Section 707(b)(3) provides:  

 
In considering under paragraph (1) whether the granting of relief would be an abuse of 
the provisions of this chapter in a case in which the presumption . . . does not arise or is 
rebutted, the court shall consider — 

(A) whether the debtor filed the petition in bad faith; or  
(B) the totality of the circumstances . . . . 

 
11 U.S.C. § 707(b)(3). 

174 See In re Reed, 422 B.R. at 230 (stating case may still be dismissed even without abusive presumption); 
In re Henebury, 361 B.R. at 604 (indicating when no presumptive abuse, then either bad faith or totality of 
circumstances tests apply); In re Singletary, 354 B.R. at 461 (recognizing if debtor passes means test or 
rebuts presumption, debtor could still face motion to dismiss under section 707(b)(3)); In re Nockerts, 357 
B.R. at 507 (warning of potential manipulation of means test as safeguarded by totality of circumstances 
test). The Ninth Circuit Court of Appeals stated that "[e]ven if a debtor's financial situation does not create a 
presumption of abuse (or if the presumption is rebutted), the bankruptcy court may still dismiss the petition 
if the debtor filed the petition in bad faith or if the 'totality of the circumstances' demonstrates 'abuse' of 
Chapter 7." Egebjerg v. Anderson (In re Egebjerg), 574 F.3d 1045, 1048 (9th Cir. 2009); see also Blausey v. 
U.S. Trustee, 552 F.3d 1124, 1127 n.1 (9th Cir. 2009) ("If the presumption does not arise, the bankruptcy 
court may still find abuse under § 707(b)(3) based on the totality of the circumstances."). Likewise, the 
Seventh Circuit has interpreted the statutory framework of section 707(b) in this same way. See Ross-Tousey 
v. Neary (In re Ross-Tousey), 549 F.3d 1148, 1161–62 (7th Cir. 2008) (stating when there is no presumption 
of abuse, "dismissal [can still be requested] . . . either for bad faith or based on the totality of 
circumstances"). 

175 See 11 U.S.C. § 707(b)(2)(D) (stating debtor is exempt from means test and presumption of abuse and 
court may not dismiss case); cf. In re Fox, 370 B.R. 639, 642 (Bankr. D.N.J. 2007) (listing disabled veterans 
exception to means test); In re Batzkiel, 349 B.R. 581, 584 (Bankr. N.D. Iowa 2006) (describing exception 
from means test for disabled veterans). 

176 See In re Green, 431 B.R. 187, 193 (Bankr. S.D. Ohio 2010) (holding veterans exception to means test 
inapplicable to totality of circumstances test); Craig D. Robbins, Disabled Veterans Exempted from 
Bankruptcy Means Test, LONG ISLAND BANKR. BLOG (Apr. 3, 2009, 11:37 AM), 
http://longislandbankruptcyblog.com/disabled-veterans-exempted-bankruptcy-means-test (noting veterans 
exemption but also need for lack of income to qualify for bankruptcy). 
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States Trustees,177 Bankruptcy Administrators,178 and other parties179 in cases of 
medically distressed debtors to ferret out abuse under the tests employed in section 
707(b)(3).  As it is now, the tests employed under section 707(b)(3) are an area of 
significant litigation,180 even without creating the additional potential loopholes for 
medically distressed debtors. 

CONCLUSION 

We can all agree that healthcare costs are a causal factor of consumer 
bankruptcy.  Regardless of the disagreement on to what extent healthcare costs 
actually cause bankruptcy, if we step back from the rhetoric and assume that half of 
bankruptcies are caused by illness or medical bills, bankruptcy law is not the 
problem.  Professor Warren, a co-researcher on some of the most persuasive 
empirical studies showing a causal connection between healthcare costs and 
bankruptcy, wrote prior to the passage of BAPCPA in 2005: "The problem is not in 
the bankruptcy laws.  The problem is in the healthcare finance system and in 

                                                                                                                             
177 The United States Trustee ("UST") program operates in all judicial districts other than those in 

Alabama and North Carolina. See 28 U.S.C. §§ 581–589b (2006). It has standing to bring motions for abuse. 
See 11 U.S.C. § 707(b)(1). Most motions are brought by the UST, as opposed to other parties, in their 
districts in light of the costs associated with private parties prosecuting such motions. See, e.g., In re Passis, 
235 B.R. 562, 567 (Bankr. D.N.J. 1999) (explaining how trustees are in best position to bring abuse 
motions). 

178 The Bankruptcy Administrator Program ("BA") operates in North Carolina and Alabama. See In re 
Miles, 330 B.R. 861, 865 (Bankr. D. Ga. 2005) (discussing how North Carolina and Alabama use BA 
program). The BA program is part of the Judicial Branch, whereas the UST program is part of the Executive 
branch. See generally 10 COLLIER ON BANKRUPTCY ¶ 9035.01 (Alan N. Resnick & Henry J. Sommer eds., 
16th ed. 2010). The BA program performs many of the same functions as the UST program, including 
prosecuting motions for abuse as the BA. See 11 U.S.C. § 707(b)(1); Schultz v. United States, 529 F.3d 343, 
348 (6th Cir. 2008) (stating trustee or bankruptcy administrator can take action and file statements); Mann v. 
Am. Federated Life Ins. Co., 215 B.R. 822, 822 (S.D. Miss. 1997) (indicating BA or trustee may move for 
dismissal under certain circumstances). Most motions in BA districts are brought by the BA rather than other 
parties in light of the costs associated with prosecuting such motions.  

179 Other parties, including case trustees, have standing to bring abuse motions. See 11 U.S.C. § 707(b)(1) 
("[A]ny party in interest [] may dismiss a case filed by an individual debtor under this chapter . . . ."). 
However, standing is limited in cases involving below median debtors. See 11 U.S.C. § 707(b)(6). 

180 Scores and scores of published opinions exist on how to interpret and apply the two enumerated 
grounds a court must consider under section 707(b)(3): bad faith and totality of the debtor's financial 
circumstances. For example, see In re Cardona-Pereira, No. 08-18337, 2010 WL 500404, at *3–6 (Bankr. 
D.N.J. Feb. 4, 2010) (considering both faith and totality tests and factors to employ under each); In re 
Mestemaker, 359 B.R. 849, 855–58 (Bankr. N.D. Ohio 2007) (applying totality test and relevant factors); In 
re Henebury, 361 B.R. 595, 597–99 (Bankr. S.D. Fla. 2007) (providing extensive review of statutory 
framework and application of totality test). And hundreds of pages have been written in dozens of law 
review articles on this same issue. For example, see Robert J. Landry, III, The Means Test: F inding a Safe 
Harbor, Passing the Means Test, or Rebutting the Presumption of Abuse May Not Be Enough, 29 N. ILL. U. 
L. REV. 245, 256, 262–63 (2009) (reviewing statutory framework and application of two tests in practice); 
Adam J. Ruttenberg, The Totality of What Circumstances? How Courts Determine Whether Granting 
Bankruptcy Relief Would Be an Abuse, 2009 NORTON ANN. SURV. OF BANKR. LAW PART II § 4 (June 2009) 
(discussing various approaches courts employ); Ned W. Waxman & Justin H. Rucki, Chapter 7 Bankruptcy 
Abuse: Means Testing is Presumptive, But " Totality" is Determinative, 45 HOUS. L. REV. 901, 922–23 
(2008) (discussing approaches courts employ in applying two tests). 
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chronic debates about reforming it."181 This statement is as true today as it was then.  
Rather than continually tinkering with the bankruptcy system, policymakers need to 
confront, in a meaningful way, the other policy domains that are connected to 
bankruptcy.  Similarly, scholars need to focus on those policy connections in their 
research.182 As Professor Warren recognizes, healthcare reform should be a priority, 
but so should reforms that increase financial literacy and access to high quality 
education or minimum wage laws.183 The medical bankruptcy reform is just another 
incremental reform to consumer bankruptcy that fails to address the root causes of 
consumer bankruptcy.  It is a reform that is based on a fallacy of composition.  Such 
a reform is misguided and leaves the social safety net in the same tattered state as 
that in which it was found. 

                                                                                                                             
181 Elizabeth Warren, Sick and Broke, WASH. POST, Feb. 9, 2005, at A23. 
182 See, e.g., Katherine Porter, The Potential and Peril of BAPCPA for Empirical Research, 71 MO. L. 

REV. 963, 1078 (2006) (recognizing whole host of policy areas intersecting with bankruptcy system and 
importance of empirical research on relationship between those areas and consumer bankruptcy). 

183 See Warren, supra note 181, at A23 (mentioning difficulties with healthcare reform). 
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Analysis
As of: Feb 20, 2012

In the matter of: HENRY E. THORNE, Debtor

Chapter 13, Case Number 05-41544

UNITED STATES BANKRUPTCY COURT FOR THE SOUTHERN DISTRICT
OF GEORGIA, SAVANNAH DIVISION

2008 Bankr. LEXIS 4379

March 12, 2008, Decided
March 13, 2008, Filed

CASE SUMMARY:

PROCEDURAL POSTURE: On November 26, 2007,
debtor filed a Motion to Incur Debt for a Reverse
Mortgage in order to pay his Chapter 13 in full. After
notice and a hearing, the court entered an order granting
the motion to incur a reverse mortgage but reserved its
ruling on using the proceeds to pay off the mortgages and
reduce/pay-off the Chapter 13 plan for a future order.

OVERVIEW: The issue raised by the parties was the
interpretation of 11 U.S.C.S. § 1325(b) (2005) and
whether it required debtor to fund a plan for at least a full
term of 36 months unless he paid all the allowed claims
in full, or whether debtor could pay off his plan early by
paying the projected cash dividend proposed in the
original plan. Debtor contended that since there was no
bad faith on his part, no prejudice to the creditors, no
harm to the Trustee, and the creditors would receive the
dividend now rather than having to wait, the court should
allow him to make a lump sum payment to the Trustee
earlier than the installments otherwise would have come

due. The court stated that, in order to pay off his plan
early, debtor had to modify his current plan under 11
U.S.C.S. § 1329 (2005). Citing § 1325(b)(1)(B), the court
held that debtor had to continue his monthly payments for
a minimum of 36 months, after the first payment was due,
subject to modification of any provision other than the
plan duration. After that minimum 36-month threshold,
debtor could then propose a modified plan to pay a
lump-sum to conclude his Chapter 13 plan.

OUTCOME: Debtor's Motion to pay off the case early
was denied. Debtor was previously authorized to close a
reverse mortgage. It was further ordered that debtor was
to report on the status of his reverse mortgage transaction
and an accounting of funds received and disbursed by
March 24, 2008.

LexisNexis(R) Headnotes

Bankruptcy Law > Individuals With Regular Income >
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Plans > Modification
[HN1] See 11 U.S.C.S. § 1329 (2005).

Bankruptcy Law > Individuals With Regular Income >
Plans > Confirmation > General Overview
Bankruptcy Law > Individuals With Regular Income >
Plans > Modification
[HN2] Once a debtor meets the subsection (a) criteria, he
must still deal with the additional prerequisite to
confirmation in 11 U.S.C.S. § 1325(b)(1)(B): (b)(1) If the
trustee of the holder of an allowed unsecured claim
objects to the confirmation of the plan, then the court
may not approve the plan unless, as of the effective date
of the plan, (B) the plan provides that all of the debtor's
projected disposable income to be received in the
three-year period beginning on the date that the first
payment is due under the plan will be applied to make
payments under the plan. 11 U.S.C.S. § 1325(b)(l)(B)
(2005).

Bankruptcy Law > Individuals With Regular Income >
Plans > Confirmation > General Overview
[HN3] The issue whether a debtor must fund a plan for a
minimum of 36 months unless he pays all unsecured
claims in full, or whether a debtor may pay his projected
monthly disposable income multiplied by 36 at any time
during the plan is answered by 11 U.S.C.S. §
1325(b)(1)(B) (2005). It plainly requires a debtor to make
plan payments for a period of at least 36 months.

Bankruptcy Law > Individuals With Regular Income >
Plans > Confirmation > General Overview
[HN4] Prior to the enactment of the Bankruptcy Abuse
Prevention and Consumer Protection Act, the U.S.
Bankruptcy Court for the Southern District of Georgia
has found that 11 U.S.C.S. § 1325(b) (2005) requires a
standard minimum length of thirty-six months for any
plan objected to by the trustee or an unsecured creditor,
unless the plan provides for payment of all allowed
unsecured claims.

Bankruptcy Law > Individuals With Regular Income >
Plans > Confirmation > General Overview
Governments > Legislation > Interpretation
[HN5] The express words of 11 U.S.C.S. § 1325(b)(1)(B)
(2005) require a minimum three-year period unless all
allowed creditors are paid in full. The starting point in

any case involving the meaning of a statute is the
language of the statute itself. In construing a federal
statute it is appropriate to assume that the ordinary
meaning of the language that Congress employed
accurately expresses its legislative purpose. For where the
statute's language is plain, the sole function of the courts
is to enforce it according to its terms.

Bankruptcy Law > Individuals With Regular Income >
Plans > Confirmation > General Overview
Bankruptcy Law > Individuals With Regular Income >
Plans > Modification
[HN6] If a trustee or allowed unsecured creditor objects
to the confirmation of the modified plan, then this court
may not approve the modified plan unless (A) the value
of the property to be distributed under the plan on
account of such claim is not less than the amount of such
claim; or (B) the plan provides that all of the debtor's
projected disposable income to be received in the
three-year period beginning on the date that the first
payment is due under the plan will be applied to make
payments under the plan. 11 U.S.C.S. § 1325(b)(l) (2005).
The express words of the statute give a debtor two
options if the Trustee objects to a plan: (1) pay all of the
creditors in full; or (2) provide his projected disposable
income over a three-year period. The term "three-year
period" "uses a word with temporal meaning: "period"
means "chronological division," "length of time,"
"portion of time," or a "length of existence." If Congress
wanted the three-year period to function as a multiplier, it
could have stated so in the statute. Once a debtor reaches
this minimum 36-month threshold, he may propose a
modified plan that would allow him to make a lump-sum
payment to conclude a Chapter 13 plan which extends
beyond 36 months.

COUNSEL: [*1] For Henry E. Thorne, Debtor: Charles
W. Bell, Charles W. Bell & Associates, Savannah, GA.

Trustee: O. Byron Meredith, III, Savannah, GA.

JUDGES: Lamar W. Davis, Jr., United States
Bankruptcy Judge.

OPINION BY: Lamar W. Davis, Jr.

OPINION

FINAL MEMORANDUM AND ORDER ON
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DEBTOR'S MOTION TO INCUR DEBT

FINDINGS OF FACT

Debtor filed Chapter 13 on June 17, 2005. On
November 1, 2005, this Court confirmed Debtor's plan of
$ 303.00 per month for 60 months. The plan proposed to
pay a dividend to unsecured creditors of no less than
10%. Trustee's Report of Confirmation, Dckt.No. 18
(March 8, 2006). On November 26, 2007, Debtor filed a
Motion to Incur Debt for a Reverse Mortgage in order to
pay his Chapter 13 in full. Motion, Dckt No. 21. After
notice and a hearing, this Court entered an order granting
the motion to incur a reverse mortgage but reserved its
ruling on using the proceeds to pay off the mortgages and
reduce/pay-off the Chapter 13 plan for a future order.
Order Granting Motion to Incur Debt, Dckt.No. 28
(December 17, 2007). As of February 22, 2007, Debtor's
case had been pending for 27 months, he has paid $
12,423.23, and still has a "balance" of $ 8,699.00.

The issue raised by the parties is the interpretation of
§ 1325(b) [*2] and whether it requires Debtor to fund a
plan for at least a full term of 36 months unless he pays
all the allowed claims in full, or whether Debtor can pay
off his plan early by paying the projected cash dividend
proposed in the original plan. The Trustee objects to
Debtor's proposed early payment by arguing that Debtor
must either fund his plan for a minimum of 36 months or,
if he wants to pay his plan off early, must pay the
creditors 100% of their allowed claims. Debtor, on the
other hand, argues that since there is no bad faith on his
part, no prejudice to the creditors, no harm to the Trustee,
and the creditors would receive the dividend now rather
than having to wait, this Court should allow Debtor to
make a lump sum payment to the Trustee earlier than the
installments otherwise would have come due.

CONCLUSIONS OF LAW

Since Debtor filed his petition before October 17,
2005, this issue is governed by the law prior to the
enactment of the Bankruptcy Abuse Prevention and
Consumer Protection Act ("BAPCPA"). In order to pay
off his plan early, Debtor must modify his current plan
under 11 U.S.C. § 1329:

[HN1] (a) At any time after confirmation
of the plan but before the completion of
payments [*3] under such plan, the plan
may be modified, upon request of the

debtor, the trustee, or the holder of an
allowed unsecured claim, to ...

(2) extend or reduce the time for such
payments ...

(b)(1) Section 1322(a), 1322(b), and
1323(c) of this title and the requirements
of section 1325(a) of this title apply to any
modification under subsection (a) of this
title.

11. U.S.C. § 1329 (2005)(emphasis
added).

a plan. [HN2] Once Debtor meets the subsection (a)
criteria, he must still deal with the additional prerequisite
to confirmation in § 1325(b)(1)(B):

(b)(1) If the trustee of the holder of an
allowed unsecured claim objects to the
confirmation of the plan, then the court
may not approve the plan unless, as of the
effective date of the plan...

(B) the plan provides that all of the
debtor's projected disposable income to be
received in the three-year period
beginning on the date that the first
payment is due under the plan will be
applied to make payments under the plan.

11 U.S.C. §
1325(b)(1)(B)(2005)(emphasis added).

[HN3] The issue whether a Debtor must fund a plan
for a minimum of 36 months unless he pays all unsecured
claims in full, or whether Debtor may pay his projected
monthly disposable income multiplied [*4] by 36 at any
time during the plan is answered by § 1325(b)(1)(B). It
plainly requires Debtor to make plan payments for a
period of at least 36 months.

This holding is consistent with this Court's previous
practice. [HN4] Prior to the enactment of BAPCPA, I
have found that § 1325(b) requires a standard minimum
length of thirty-six months for any plan objected to by the
trustee or an unsecured creditor, unless the plan provides
for payment of all allowed unsecured claims. See also In
re Weaver, 2006 U.S. Dist. LEXIS 4758, 2006 WL
305437, at *2 (E.D.Pa. 2006); In re Martin, 189 B.R.
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619, 625 (Bankr.E.D.Va. 1995)("[T]he Bankruptcy Code
mandates a minimum of 36 months duration for any plan
objected to unless that plan pays 100% of allowed
unsecured claims."); In re Evans, 183 B.R. 331, 333
(Bankr.S.D.Ga.l995)(J.Dalis)(refers to the "minimum
three-year period of § 1325(b)(1)(B).").

Second,[HN5] the express words of § 1325(b)(1)(B)
require a minimum three-year period unless all allowed
creditors are paid in full. "The starting point in any case
involving the meaning of a statute [] is the language of
the statute itself." Group Life & Health Ins. Co, v. Royal
Drug Co., 440 U.S. 205, 210, 99 S.Ct. 1067, 1073, 59
L.Ed.2d 261 (1979). [*5] "In construing a federal statute
it is appropriate to assume that the ordinary meaning of
the language that Congress employed 'accurately
expresses its legislative purpose.'" Mills Music, Inc. v.
Snyder, 469 U.S. 153, 164, 105 S.Ct. 638, 645, 83
L.Ed.2d. 556 (1985)(quoting Park 'N Fly Inc. v. Dollar
Park and Fly, Inc., 469 U.S. 189, 194, 105 S.Ct. 658, 83
L. Ed. 2d 582). "[F]or where, as here, the statute's
language is plain, 'the sole function of the courts is to
enforce it according to its terms.'" United States v. Ron
Pair Enterprises, Inc., 489 U.S. 235, 241, 109 S.Ct. 1026,
1030, 103 L.Ed.2d 290 (1989)(quoting Caminetti v.
United States, 242 U.S. 470, 485, 37 S.Ct. 192, 194, 61
L.Ed. 442 (1917)).

[HN6] If a trustee or allowed unsecured creditor
objects to the confirmation of the modified plan, then this
court may not approve the modified plan unless

(A) the value of the property to be
distributed under the plan on account of
such claim is not less than the amount of
such claim; or

(B) the plan provides that all of the
debtor's projected disposable income to be
received in the three-year period
beginning on the date that the first
payment is due under the plan will be
applied to make payments [*6] under the
plan.

11 U.S.C. § 1325(b)(1)(2005).

The express words of the statute give Debtor two options
if the Trustee objects to a plan: (1) pay all of the creditors
in full; or (2) provide his projected disposable income
over a three-year period. Since Debtor is not paying all

allowed claims in full, he must pay all his projected
disposable income for a three year period. The term
"three-year period" "uses a word with temporal meaning:
'period' means 'chronological division,'" "length of time,
"portion of time," or a "length of existence." In re
Schanuth, 342 B.R. 601, 607 (Bankr.W.D.Mo. 2006); In
re Slusher, 359 B.R. 290, 301 (Bankr.D.Nev. 2007); In re
Davis, 348 B.R. 449, 456 (Bankr.E.D.Mich. 2006). "If
Congress wanted the [three-year] period to function as a
multiplier, it could have stated so in the statute." In re
Alexander, 344 B.R. 742, 751 (Bankr.E.D.N.C. 2006); see
e.g., 11 U.S.C. §§ 507(a)(4)(B)(i)(2005) ("the number of
employees covered by each such plan multiplied by $
4,925").

Once Debtor reaches this minimum 36-month
threshold, he may propose a modified plan that would
allow him to make a lump-sum payment to conclude a
Chapter 13 plan which extends beyond 36 months.
Although [*7] some courts pre-BAPCPA permitted a
Chapter 13 debtor to pay off a 36 month plan on an
accelerated basis without first confirming a modified plan
shortening the length of the plan, 1 I disagree with that
holding for the reasons stated by the Bankruptcy Court of
the Eastern District of California in In re Keller, 329 B.R.
697, 699-701 (Bankr.E.D.Cal. 2005):

[1] . . . if a court is prepared to permit a
debtor to accelerate payments, the same
logic would permit the deferral or
reduction of monthly plan payments as
long as, by the last month of the plan, the
payments have been caught up. After all,
if the length of the plan and the amount of
the monthly plan payment are nothing
more than the two components of a
formula determining the total amount due
creditors, why not permit the debtor to
make a lump sum payment in the last
month of the plan?

This is not permitted because a
debtor, like a creditor, is bound by all plan
provisions, including those requiring
regular monthly payments. See 11 U.S.C.
§ 1327(a).

[2] ... a chapter 13 plan is required to
provide for the means of its execution... It
makes little sense to require that a plan
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specify how it will be funded, and to
require regular monthly [*8] payments
that continue for at least 3 years, then
verify that the debtor has the ability to
make such payments only to permit the
debtor to perform differently than required
by the plan. See 11 U.S.C. §§ 1322(a)(1),
1325(a)(6) & (b).

[3]... There may be a good reason to
question the source of an accelerated lump
sum payment. If a debtor has a sudden
ability to make a large lump sum payment,
this may indicate that the debtor's income
has increased significantly or that the
debtor has received a windfall. In either
case, the debtor's new financial ability
might warrant confirming a modified plan
in order to pay more to creditors rather
than just paying off the dividends
promised in the original plan.

[4] . . . when a debtor makes an
accelerated lump sum payment rather than
the regular monthly payments required by
the plan, the debtor is preempting the right
of the trustee and the unsecured creditors
to propose a modified plan should
circumstances (such as an increase in the
debtor's income) warrant a modification.
See 11 U.S.C. § 1329(a).

For the foregoing reasons, I hold that Debtor must

continue his monthly payments for a minimum of 36
months, after the first payment was due, subject to [*9]
modification of any provision other than the Plan
duration. After that minimum 36-month threshold,
Debtor may then propose a modified plan to pay a
lump-sum to conclude his Chapter 13 plan.

1 See e.g., In re McCollum, 363 B.R. 789, 797
(E.D.La. 2007); In re Golek, 308 B.R. 332, 337
(Bankr.N.D.Ill. 2004); In re Sounakhene, 249 B.R.
801, 805 (Bankr.S.D.Cal. 2000).

ORDER

Pursuant to the foregoing Findings of Fact and
Conclusions of Law, IT IS THE ORDER OF THIS
COURT THAT THE Debtor's Motion to pay off the case
early is denied.

Debtor was previously authorized to close a reverse
mortgage. IT IS FURTHER ORDERED that Debtor is to
report on the status of his reverse mortgage transaction
and an accounting of funds received and disbursed by
March 24, 2008.

/s/ Lamar W. Davis, Jr.

Lamar W. Davis, Jr.

United States Bankruptcy Judge

Dated at Savannah, Georgia

This 12th day of March, 2008.
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Analysis
As of: Feb 20, 2012

In re JAMES F. JACONO, Debtor.

Chapter 13, Bankruptcy No. 06-13912DWS

UNITED STATES BANKRUPTCY COURT FOR THE EASTERN DISTRICT OF
PENNSYLVANIA

360 B.R. 84; 2006 Bankr. LEXIS 3743

November 30, 2006, Decided

CASE SUMMARY:

PROCEDURAL POSTURE: Creditor, the United
States of America through the Department of Housing
and Urban Development (HUD), filed a motion to
dismiss Chapter 13 debtor's case with prejudice pursuant
to 11 U.S.C.S. § 1307(c)(1).

OVERVIEW: HUD granted debtor's father a reverse
mortgage. HUD sought to foreclose on the mortgage after
it became due when the father died. Debtor filed a
Chapter 13 petition. His plan was not confirmed because
it was too speculative, and the case was dismissed. HUD
then obtained a court order, foreclosing the mortgage lien
and allowing the sale of the property and payment to
HUD from its proceeds, and declaring that the father and
any heirs, executors, and assigns of the father, including
debtor, were forever barred and foreclosed of all rights in
the mortgaged property. Less than 12 months after the
dismissal of his first petition, debtor filed a second
petition. Debtor proposed to pay HUD in full from the
proceeds of a reverse mortgage and a personal injury

claim arising from an accident with a city truck. In
granting HUD's motion to dismiss the case, the court held
that HUD was no closer to realizing on its secured claim
through a reorganization in the case than it was in the
first one. The court held that HUD should not have to
indefinitely await the speculative fulfillment of debtor's
conditions precedent to funding his plan while HUD's
secured position continued to erode.

OUTCOME: The court granted the motion to dismiss,
barring debtor from filing a further bankruptcy petition
for 180 days without leave of the court.

LexisNexis(R) Headnotes

Bankruptcy Law > Conversion & Dismissal >
Individuals With Regular Income
[HN1] The court may dismiss a case under 11 U.S.C.S. §
1307(c)(1) for unreasonable delay that is prejudicial to
creditors. Section 1307(c) allows a court to dismiss or
convert for cause, whichever is in the best interests of
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creditors. Whether to dismiss or convert is left to the
discretion of the bankruptcy judge.

COUNSEL: [**1] For James F. Jacono, Debtor:
DAVID A. SCHOLL, Regional Bankruptcy Center of SE
PA, Newtown Square, PA.

WILLIAM C. MILLER, Trustee, Philadelphia, PA.

JUDGES: DIANE WEISS SIGMUND, Chief U.S.
Bankruptcy Judge.

OPINION BY: DIANE WEISS SIGMUND

OPINION

[*84] MEMORANDUM OPINION

BY: DIANE WEISS SIGMUND, Chief Bankruptcy
Judge

Before the Court is the Motion to Dismiss With
Prejudice the above captioned Chapter 13 case
("Dismissal Motion") filed by the United States of
America through the Department of Housing and Urban
Development ("HUD"). The Dismissal Motion is the
latest of a series of legal actions in this and the United
States District Court for the Eastern District of
Pennsylvania (the "District Court") by HUD to secure
relief to foreclose on a mortgage delivered by William
Jacono ("William"), the deceased father of Debtor, on
residential property at 4178 Oliver Street, Boothwyn,
Pennsylvania (the "Property"). The mortgage loan,
commonly referred to as a reverse mortgage, was granted
to William on or about June 11, 1993 through HUD's
Home Equity Conversion Mortgage Program ("HECM")
and was secured by the Property where Debtor now
resides. For the reasons that follow, the Dismissal [**2]
Motion shall be granted.

[*85] BACKGROUND

Most of the facts relevant to this contested matter
were set forth in (1) my Memorandum Opinion, In re
Jacono, 2005 Bankr. LEXIS 1594, 2005 WL 2077045
(Bankr. E.D. Pa. August 16, 2005) (the "2005 Opinion"),
granting HUD relief from the automatic stay imposed in
Debtor's prior and unsuccessful Chapter 13 case ("Jacono
I") and (2) my Order in this case, dated October 10, 2006,
Doc. No. 22, ("No Stay Order") denying Debtor's motion

to extend the automatic stay beyond the 30-day period
provided in § 362(c)(3) to a debtor who has had a prior
bankruptcy case dismissed within twelve months and
Rather than reiterate the facts found in both of those
adjudicatory documents, I will incorporate them as
though set forth herein, supplementing only as to the new
facts elicited at the hearing held on November 7, 2006
and as necessary to put those facts in proper context.

In the 2005 Opinion, I concluded that Debtor's
proposed Chapter 13 plan (the "2005 Plan") was far too
speculative to compel HUD to forbear until 2007 with no
payment while its collateral diminished by reason of the
growing tax liens arising because Debtor does not have
the financial resources [**3] to pay real estate taxes. I
was not convinced that the two essential components of
the 2005 Plan necessary to pay HUD's secured claim in
full (a new reverse mortgage and the proceeds of an
eminent domain claim) would be accomplished by March
31, 2006, the date promised in the 2005 Plan, if at all. As
the updated facts demonstrate, that conclusion was not
misplaced since as of the November 2006 hearing date
Debtor had still not secured the reverse mortgage and the
eminent domain claim was no longer even mentioned as a
potential source of funding of a Chapter 13 plan. With
relief from stay granted in Jacono I, HUD returned to the
District Court to complete its foreclosure action, and
Debtor did not resist the Chapter 13 trustee's motion to
dismiss the bankruptcy case which had lost its utility with
the lifting of the stay.

On March 3, 2006, the Honorable John Padova
issued a sixteen-page Opinion and Order in favor of
HUD, liquidating its claim at $ 189,754.44 plus $ 13.00
per day from the date of the order, foreclosing the
mortgage lien on and allowing the sale of the Property
and payment to HUD from its proceeds, and declaring
that William and any heirs, executors and assigns of
[**4] William (to wit, Debtor) as well as Robert Miller,
Trustee Under Irrevocable Living Trust (the "William
Trust") are "forever barred and foreclosed of all rights,
claims, liens and equity of redemption in the mortgaged
premises." United States v. Jacono, 2006 U.S. Dist.
LEXIS 8623, 2006 WL 560142, at * 7 (E.D. Pa. March 3,
2006). 1 Undeterred by this setback, Debtor filed another
petition under Chapter 13 on September 8, 2006 ("Jacono
II") before HUD could complete the permitted
foreclosure.

1 Defendants were represented by Dennis
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Dunne, Esquire ("Dunne") who testified that he
continues to represent the William Trust in an
appeal of the District Court judgment to the Third
Circuit Court of Appeals. In the District Court
litigation, the William Trust unsuccessfully
argued that HUD's lien rights were subordinate to
an unrecorded deed transferring the Property from
William to the William Trust.

As noted above, because Debtor had a case
dismissed within twelve months of the filing of the new
petition, the provisions of [**5] § 362(c)(3) attached.
Debtor thus filed a motion to extend the stay ("Extension
Motion") which was opposed by HUD. 2 In the [*86]
No Stay Order, I concluded that the new case was
presumptively filed not in good faith as to HUD as it had
been granted relief from stay in the prior case, 11 U.S.C.
§ 362(c)(3)(C)(ii), and as to all creditors because there
had not been a substantial change in the financial or
personal affairs of Debtor since the dismissal of Jacono I.
I found that Debtor had not taken any meaningful step
toward pursing the reverse mortgage which continues to
be the basis for addressing HUD's debt in a Chapter 13
plan and that by his own admission, the potential
proceeds of a reverse mortgage would be insufficient to
pay HUD in full. I found the newly discovered asset
proferred to make up the shortfall, proceeds of a personal
injury claim arising from an accident with a municipal
truck in June 2006 (the "PI Claim"), too speculative to
rebut the presumption that Jacono II was not filed in
good faith.

2 Whether the stay expires after 30 days as to
property of the estate (thus requiring the
extension) is an issue of some debate in the
bankruptcy courts. Compare In re Clifton
Williams, Jr., 346 B.R. 361 (Bkrtcy E.D. Pa.
2006) with In re Jupiter, 344 B.R. 754 (Bankr.
D.S.C. 2006). There has been no appellate
decision notwithstanding the divergence of the
decisional law. Perhaps for that reason, Debtor
sought an extension of the stay where its only
efficacy of the stay applied to HUD. Both parties
proceeded with an evidentiary hearing without
raising the issue of whether the relief was
necessary at all.

[**6] Presumably uncertain whether it had relief
from stay to proceed with its foreclosure as ordered by
Judge Padova, see note 2 supra, HUD now files a motion

to dismiss Jacono II with prejudice in order to bar
Debtor's access to bankruptcy protection for 180 days so
that it can complete its foreclosure unimpeded by the
bankruptcy stay of yet another case. HUD argues that the
extraordinary relief is warranted given the repeat
bankruptcy filings without payment and the failure to
propose any confirmable Chapter 13 plan. In response,
Debtor urges the Court to find that a confirmable plan is
in progress for the same reasons he asked the Court to
extend the stay one month ago. Thus, the evidentiary
hearing on the Dismissal Motion became the third
opportunity for Debtor to attempt to convince me that he
could propose a confirmable plan that would treat HUD's
liquidated claim as required by the Bankruptcy Code.

At the Dismissal Motion hearing I witnessed the
return of Dunne, the attorney for the William Trust, who
had just been retained at the time of the Extension
Hearing to represent Debtor in connection with the PI
Claim. At that time Dunne was fairly confident that
liability [**7] would be established but had not
developed his case on damages as Debtor was still
undergoing medical evaluation. While Dunne, who had
not yet filed the complaint on Debtor's behalf, could offer
no estimate as to when a recovery could be expected, he
speculated that he believed that an award of $ 100,000
would be possible. I found this testimony to be too
speculative to serve as the foundation for a Chapter 13
plan that would require HUD to await payment until the
proceeds of the litigation were received. 3 With the No
Stay Order in mind, Dunne testified one month later that
he now had a police report that established liability and
had received some notes from Dr. Robert L. Knobler, 4

Ex. D-4, that showed a serious and permanent plexus
injury. 5 He reiterated that it was too early [*87] to ask
for a report from Dr. Knobler but nonetheless stated his
belief that a settlement could be achieved in the $
100,000 range in twelve to eighteen months. He did not
state when the case would come to trial if a settlement in
that range could not be negotiated.

3 I cannot help but note that I reached the same
conclusion in the 2005 Opinion about the eminent
domain claim which Dunne also was prosecuting
and which he testified in Jacono I would be the
source of funding for that plan.

[**8]
4 Dr. Knobler is a neurologist that Dunne states
is highly regarded in his field.
5 The notes, which were admitted without
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opposition, are unintelligible. Dunne provided
little else to support the number he has affixed to
the claim.

Debtor also testified again in support of his Chapter
13 plan which proposes to pay HUD in full from the
proceeds of a reverse mortgage and the PI Claim. Notably
Debtor proffers no date by which the foregoing will occur
while he continues to pay $ 10 per month to the Chapter
13 trustee and nothing to HUD. While the Plan states that
"if he cannot accomplish these ends, he will proceed to
sell the Home," notably he made the same commitment in
Jacono I and to date has not engaged a realtor. On the
subject of the reverse mortgage, he claims to have moved
the process along by completing the required counseling
and applying for the reverse mortgage. Exhibit D-1 is a
letter from Carmine Raspucci, Corp. Sec. ("Raspucci"),
of Mortgage Network Solutions, 6 so stating and listing
the other conditions that are "in the process of being
completed." Although an appraisal [**9] was obtained
on October 31, 2006, Exhibit D-2, Debtor has not
addressed title, liens and taxes, the other conditions
which must be reviewed and found to meet the
"Guidelines for Reverse Mortgage Loan," to secure the
HECM. To my inquiry, Debtor stated that Raspucci was
not provided title information (which would have
revealed that title was not in Debtor's name), but knew
about the HUD mortgage (although with a payoff as of
six months ago) and the real estate taxes. Presumably
Raspucci must believe that the purpose of his letter is to
show that an application has been made, since the other
conditions cannot be met given that the available
proceeds of the reverse mortgage will not satisfy liens
and title is not in Debtor's name. 7 It is clear that Debtor
has hardly advanced the ball with this element of his
Chapter 13 plan. Nor am I impressed with Debtor's
generalized contention that his advancing age improves
his prospects for a larger reverse mortgage. Accepting
that proposition would reward Debtor for obstructing
HUD whose claim continues to increase with the passage
of time through non-payment, interest accrual and the
advancement of taxes and insurance. In short, the updated
picture [**10] is no more impressive that the record
made twice before.

6 While originally described by Debtor as a
lender, it is clear that Raspucci is a mortgage
broker.
7 When asked whether Raspucci had a solution
to these problems, Debtor acknowledged that

Raspucci had never done a reverse mortgage and
indeed had asked Debtor why he did not seek
conventional financing, obviously knowing little
about Debtor's financial circumstances.

DISCUSSION

In this case HUD filed an action in the District Court
in 2004 to foreclose its reverse mortgage on the Property.
As a reverse mortgage, it had become due when William
died in October 2003. Exhibit B to Dismissal Motion. On
April 18, 2005 William's son James, Debtor herein, filed
a petition under Chapter 13 to stay the consequences of
the District Court foreclosure litigation which appeared
imminent. In that case, Jacono I, no payment was made
to HUD, and HUD was compelled to pay real estate taxes
on the Property which would prime its lien since Debtor
did not [**11] pay them either. On August 16, 2005 I
issued a comprehensive opinion rejecting Debtor's
proposed plan as speculative and allowed HUD to
continue with the stayed District Court litigation. HUD
sought to do so. However, because Debtor did not [*88]
resist the dismissal of Jacono I, he was in a position to
file another petition as HUD neared the exercise of its
foreclosure remedy. The second petition filed by Debtor
on September 9, 2006, accomplished its intended purpose
to halt the District Court action. The two back to back
bankruptcy cases have stayed HUD for over 1/1/2 years,
and the record made in this case convinces me that it is
no closer to realizing on its secured claim through a
reorganization in this case than it was in the last one. The
bottom line of Debtor's position is that HUD should
indefinitely await the speculative fulfillment of Debtor's
conditions precedent to funding his Plan while HUD's
secured position continues to erode. This premise is
antithetical to bankruptcy policy which entails a careful
balancing of the debtor's right to a fresh start and the
creditor's right to adequate protection of its interest in
property. In re Wile, 310 B.R. 514, 517 (Bankr. E.D. Pa.
2004). [**12]

[HN1] The court may dismiss a case under §
1307(c)(1) for unreasonable delay that is prejudicial to
creditors. 8 Courts have not hesitated to dismiss on this
ground when the sole object of the bankruptcy is to
obstruct a foreclosing creditor without any real prospect
of reorganization. See, e.g., In re Spear, 203 B.R. 349 (D.
Mass 1996); Wile, supra; In re Rusher, 283 B.R. 544
(Bankr. W.D. Mo. 2000); In re Fricker, 116 B.R. 431
(Bankr. E.D. Pa. 1990); In re Clark, 86 B.R. 593 (Bankr.
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E.D. Ark. 1988). Moreover, as it appears clear that Debtor
has utilized the bankruptcy stay twice to impede HUD's
legitimate remedies without the ability to propose a
confirmable plan, something more than dismissal is
required to preclude a repetition as HUD moves once
again to exercise its rights.

8 Section 1307(c) allows a court to dismiss or
convert for cause, whichever is in the best
interests of creditors. Whether to dismiss or
convert is left to the discretion of the bankruptcy
judge. Sievers v. Green (In re Green), 64 B.R.
530, 530-31 (BAP 9th Cir. 1986); In re Smith, 85
B.R. 729, 730-31 (E.D. Va. 1988); In re White,
126 B.R. 542, 546-47 (Bankr. E.D. Ill. 1991).
Since the only other real creditors are taxing
authorities with obligations arising from the
Property, the dismissal and liquidation of the
Property, as requested by HUD, would be in the
best interest of creditors here. A review of the
Schedules does not support conversion since there
would be no asset for a Chapter 7 trustee to
administer other than the recently identified tort
claim which would be eroded by attorney's fees
and Debtor's exemption. HUD, which seeks
dismissal, would be entitled to the overwhelming
portion of the remaining distribution.

[**13] HUD has asked for a bar on refiling for 180
days, a remedy that I have granted when I have found
serial petitions filed for the sole purpose of invoking the
automatic stay of § 362(a). In re Dami, 172 B.R. 6, 11
(Bankr. E.D. Pa. 1994). The authority to grant such relief
has been found in Bankruptcy Rule 9011, incorporating
Fed.R.Civ.P.11. In re Narod, 138 B.R. 478, 482 (E.D. Pa.
1992) (sanctions imposed under Rule 9011 are not limited
to expenses or fees); In re Jones, 117 B.R. 415, 420
(Bankr. N.D. Ind. 1990) ([W]here a debtor files a petition
in bankruptcy with no intention of obtaining the benefits
or the goals for which the proceeding was designed, the
Bankruptcy Code is being abused and bankruptcy rule
9011 is implicated). Other courts have relied on their
discretionary power under § 349, see, e.g., Spear, 203
B.R. at 353-54; In re McKissie, 103 B.R. 189, 193
(Bankr. N.D. Ill. 1989); or § 105, see, e.g., Spear, 203
B.R. at 354; In re Earl, 140 B.R. 728, 741 (Bankr. N.D.
Ind. 1992); Clark, 86 B.R. at 595, [**14] to enjoin future
filings to prevent abuse of the bankruptcy process. While
this case does not have the indicia of bad faith present in
some other cases where the repeat [*89] filings have

been more numerous before the creditor seeks to stop the
bankruptcy cycle, it nonetheless evidences a
determination by this Debtor to reside under the
protection of the bankruptcy stay until every hope of
raising funds to pay HUD has been dashed. If HUD's
secured position was not eroding during the stay, more
time might be an appropriate balance of the parties'
respective interests. However, Debtor continues to reside
in the Property without payment to HUD or the taxing
authorities after the District Court has held that he has no
interest to protect. Notably the bar order I will enter will
allow Debtor to make application to this Court to refile
should there be a change in circumstances that would
suggest a reorganization is feasible. This relief merely
shifts the burden to Debtor to earn his injunction,
obviating the opportunity to halt the foreclosure again by
simply filing another petition.

An Order consistent with the foregoing
Memorandum Opinion shall issue.

DIANE WEISS SIGMUND

Chief U.S. Bankruptcy [**15] Judge

Dated: November 30, 2006

ORDER

AND NOW, this 30th day of November 2006, upon
consideration of the (1) confirmation of Debtor's
amended Chapter 13 plan and (2) the Motion to Dismiss
the Chapter 13 Case with Prejudice ("Dismissal Motion")
filed by the United States of America through the
Department of Housing and Urban Development
("HUD"), after notice and hearing and for the reasons
stated in the accompanying Memorandum Opinion;

It is hereby ORDERED and DECREED that:

1. Confirmation of the Plan is DENIED.

2. The Dismissal Motion is GRANTED, and the
Chapter 13 case is DISMISSED.

3. Debtor is barred from filing a further bankruptcy
petition for 180 days without leave of this Court.

DIANE WEISS SIGMUND

Chief U.S. Bankruptcy Judge
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OPINION BY: Catharine R. Aron 
 
OPINION 
 
ORDER AND OPINION DENYING MOTION FOR 
RELIEF FROM STAY  

THIS MATTER came on for hearing before the un-
dersigned bankruptcy judge upon Financial Freedom 
Acquisition LLC's Motion for Relief from Stay. Appear-
ing at the hearing was Terry D. Fisher, attorney for the 
Debtors, Kimberly A. Sheek, attorney for Financial 
Freedom Acquisition LLC (the "Creditor"), and Benja-
min Lovell, attorney for the Chapter 13 Trustee. After 
consideration of the Creditor's motion, the arguments of 
counsel, and other matters of record, the Court finds as 
follows: 
 

FACTS  

The Debtors are the owners of real property located 
at 207 Apex Street in Durham, North Carolina (the 
"Property"), which serves as their principal residence. 
The Property is subject to a reverse mortgage in favor of 
the Creditor by virtue of a note and deed of trust ex-
ecuted by Ola May Evans Bynum on September 7, 2007 
in the original principal  [*2] amount of $70,000.00. The 
reverse mortgage includes a provision requiring imme-
diate payment in full upon the death of the borrower. 
Mrs. Bynum passed away and the Debtors inherited the 
Property prepetition. Pursuant to the terms of the reverse 
mortgage, the debt became due in full upon Mrs. By-
num's death, and the Creditor instituted foreclosure pro-
ceedings. 

The Debtors filed a petition for relief under Chapter 
13 of the Bankruptcy Code on January 24, 2011 (the 
"Petition Date"). The Debtors listed the Property on 
Schedule A of their petition with a value of $70,000.00 
and listed the Creditor as the holder of a reverse mort-
gage on Schedule D. The Debtors propose to pay the 
Creditor in full through their Chapter 13 plan. In its mo-
tion seeking relief from the automatic stay, the Creditor 
contends that the total payoff due on the loan is 
$33,688.35, and that pursuant to a "drive by" appraisal, 
the value of the Property is $28,500.00. 
 
ANALYSIS  
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The Creditor contends the Debtors' proposal to pay 
the reverse mortgage through the Chapter 13 plan im-
permissibly modifies the Creditor's rights in violation of 
§ 1322(b)(2). The Court disagrees. On the Petition Date, 
the Property became property of the  [*3] estate pur-
suant to § 541 of the Bankruptcy Code. 11 U.S.C. § 541. 
As such, the Property falls under the scope of § 362, 
which operates to stay the enforcement against property 
of the estate of a judgment obtained prepetition and any 
act to obtain possession of property of the estate. 11 
U.S.C. § 362(a). Despite the fact that the Debtors did not 
execute the note and deed of trust for the reverse mort-
gage and, as a result, are not personally liable for the 
debt, the Creditor has a claim in this proceeding, as it 
holds a claim enforceable against property of the estate. 
Johnson v. Home State Bank, 501 U.S. 78, 85, 111 S. Ct. 
2150, 115 L. Ed. 2d 66 (1991). See also In re Cady, 440 
B.R. 16, 23 (Bankr. N.D.N.Y. 2010) (holding that lender 
with mortgage on property transferred without lender's 
consent to debtor, who was not obligated on the note, 
was nonetheless a "creditor" with "claim" that could be 
dealt with in debtor's plan); In re Curinton, 300 B.R. 78, 
84 (Bankr. M.D. Fla. 2003) (interpreting the term 
"claim" to include a defaulted mortgage on property 
owned by the debtor when no privity of contract exists 
between the debtor and creditor). 

Section 1322(b)(2) prohibits the modification of a 
claim that is secured only by  [*4] a security interest in 
real property that is the debtor's principal residence. 11 
U.S.C. § 1322(c). Section 1322(c)(2) provides an impor-
tant exception to § 1322(b)(2), providing debtors with 
the opportunity to pay a mortgage indebtedness that has 
matured or ballooned prepetition over the term of a 
Chapter 13 plan. Section 1322(c)(2) states: 
  

   (c) Notwithstanding subsection (b)(2) 
and applicable nonbankruptcy law-- 

... 

(2) in a case in which the last pay-
ment on the original payment schedule for 
a claim secured only by a security interest 
in real property that is the debtor's prin-
cipal residence is due before the date on 
which the final payment under the plan is 
due, the plan may provide for the payment 
of the claim as modified pursuant to sec-
tion 1325(a)(5) of this title. 

 
  
11 U.S.C. § 1322(c). The facts of this case fall squarely 
under this provision as the property securing the reverse 
mortgage is the Debtors' principal residence and the last 
payment on the original payment schedule became due 
upon Mrs. Bynum's death, prepetition. E.g. In re New-
comer, 438 B.R. 527, 542 n.14 (Bankr. D. Md. 2010) 
(stating that the majority view since the Supreme Court's 
decision in Johnson is that it is appropriate  [*5] to per-
mit a Chapter 13 debtor who is the owner of real proper-
ty to cure a prepetition default under a mortgage, even if 
the debtor lacks privity with the mortgagee); In re 
Brown, 428 B.R. 672, 677 (Bankr. D.S.C. 2010) (holding 
that § 1322(c)(2) permits debtor to pay full amount of 
reverse mortgage on inherited property which became 
due in full prepetition in Chapter 13 plan); In re Wilcox, 
209 B.R. 181, 182 (Bankr. E.D.N.Y. 1996) (holding that 
debtor could pay reverse mortgage on inherited property 
through Chapter 13 plan). 

Based upon the foregoing, and as the Debtors have 
proposed to pay the Creditor's claim in full inside their 
Chapter 13 plan and are currently current with their plan 
payments, the Creditor's Motion for Relief from Stay is 
DENIED. 

April 11, 2011 

/s/ Catharine R. Aron 

UNITED STATES BANKRUPTCY JUDGE 
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SUBSEQUENT HISTORY: Supplemented by,
Adversary proceeding at, Amended by McCarthy v. Fin.
Freedom Senior Funding Corp. (In re Early), 2008
Bankr. LEXIS 4930 (Bankr. D.D.C., June 23, 2008)

CASE SUMMARY:

PROCEDURAL POSTURE: The plaintiff, the chapter
7 trustee, brought an adversary proceeding seeking,
pursuant to 11 U.S.C.S. §§ 544, 550, and 551, to avoid
the lien of the defendant, the creditor on a reverse
mortgage against the debtor's interest in a parcel of real
property that the debtor and his non-debtor wife owned as
tenants by the entirety. The creditor conceded that,
pursuant to D.C. law, it failed to timely record its lien
against the property.

OVERVIEW: In his complaint, the trustee requested
that, upon avoidance of the lien, he either recover the
avoided lien or its value. The balance due on the loan was

apparently $ 203,940.13. The trustee was entitled to a
summary judgment adjudicating that the lien granted to
the creditor on the debtor's one-half interest in the
property was avoided as against the estate. He was
entitled to summary judgment pursuant to 11 U.S.C.S. §
551 decreeing that the lien was automatically preserved
for the benefit of the estate. The question was, assuming a
lien based on a reverse mortgage against one-half of the
tenancy by the entirety was not readily marketable, what
the value of the lien was for purposes of a money
judgment. A reverse mortgage was a relatively novel
creature for purposes of valuation. The trustee did not
have the right under 11 U.S.C.S. § 363 to attempt to sell
the property. It was possible, if the creditor consented, for
the trustee to sell the entire lien, as opposed to just the
trustee's half. The court did allow the trustee to seek an
expert opinion as to the value of the lien as of the petition
date.

OUTCOME: The trustee's motion for summary
judgment was granted in part, and he was allowed to
avoid the lien for the reverse mortgage as to the debtor's
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one-half interest in the property, for the benefit of the
estate. Summary judgment for a monetary amount as to
the lien was denied, but the court reopened discovery for
a period of time to permit the trustee to obtain an expert
opinion as to the value of the lien. The creditor's motion
was denied.

LexisNexis(R) Headnotes

Bankruptcy Law > Case Administration > Examiners,
Officers & Trustees > Voidable Transfers > Lien
Creditor & Purchaser
[HN1] Where the holder of a security interest in the
debtor's property fails to perfect that interest prior to the
filing of the bankruptcy, the trustee can avoid that
interest, reducing the holder to the status of an unsecured
creditor.

Bankruptcy Law > Case Administration > Examiners,
Officers & Trustees > Voidable Transfers > Lien
Creditor & Purchaser
[HN2] When exercising strong-arm powers under 11
U.S.C.S. § 544, a trustee enjoys the status of a bona fide
purchaser for value and the trustee is thus insulated from
certain defenses that might be available to the creditor
were the trustee to proceed under 11 U.S.C.S. § 547.

Bankruptcy Law > Case Administration > Examiners,
Officers & Trustees > Voidable Transfers > Lien
Creditor & Purchaser
[HN3] Under 11 U.S.C.S. § 544, a trustee in bankruptcy
shall have, as of the commencement of the case, and
without regard to any knowledge of the trustee or of any
creditor, the rights and powers of, or may avoid any
transfer of property of the debtor or any obligation
incurred by the debtor that is voidable by a bona fide
purchaser of real property from the debtor, against whom
applicable law permits such transfer to be perfected.
Although a trustee's strong-arm powers arise under
federal law, her rights as a bona fide purchaser are
governed by state law.

Real Property Law > Deeds > Delivery
[HN4] In the District of Columbia, a deed conveying an
interest in real property is not effective against a
subsequent bona fide purchaser or creditor without notice

unless it is recorded. D.C. Code § 42-401.

Real Property Law > Deeds > Delivery
[HN5] See D.C. Code § 42-401 (2001).

Bankruptcy Law > Case Administration > Examiners,
Officers & Trustees > Voidable Transfers > Lien
Creditor & Purchaser
[HN6] Once a trustee has avoided the fixing of a lien
under 11 U.S.C.S. § 544, the lien is automatically
preserved for the benefit of the estate under 11 U.S.C.S. §
551 and becomes property of the estate under 11 U.S.C.S.
§ 541(a)(4).

Bankruptcy Law > Exemptions > Bankruptcy Code
[HN7] A debtor's equity in property, as opposed to the
lien on the property, becomes exempt when no one timely
objects under Fed. R. Bankr. P. 4003(b) to the claim of
exemption. 11 U.S.C.S. § 522(1).

Bankruptcy Law > Exemptions > Bankruptcy Code
[HN8] Under 11 U.S.C.S. § 522(c)(2), if a lien on the
property is avoided and, as a consequence, automatically
preserved for the benefit of the estate under 11 U.S.C.S. §
551, the property will remain subject to the lien pursuant
to 11 U.S.C.S. § 522(c)(2), despite the claim of
exemption regarding the property. The lien on the
debtor's interest in the property, because preserved for the
benefit of the estate, becomes property of the estate
pursuant to 11 U.S.C.S. § 541(a)(4).

Bankruptcy Law > Case Administration > Examiners,
Officers & Trustees > Transferee Liability
[HN9] 11 U.S.C.S. § 550(a) may allow an alternative
remedy of recovering a monetary judgment for an
avoided lien if the trustee does not assert the automatic
preservation of the avoided lien under 11 U.S.C.S. § 551.
But the remedies are mutually exclusive: a trustee may
not both recover the lien via automatic preservation under
§ 551 and recover a monetary judgment for the value of
the lien. If a trustee proceeds under § 551, or the court
holds that the trustee must proceed under § 551, no other
provision of the Bankruptcy Code gives the trustee the
right to obtain a monetary judgment against the previous
holder of the lien.
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Bankruptcy Law > Case Administration > Examiners,
Officers & Trustees > Voidable Transfers > Lien
Creditor & Purchaser
[HN10] By reason of 11 U.S.C.S. § 551, a trustee steps by
way of subrogation into the shoes of the lienor whose lien
is avoided.

Bankruptcy Law > Case Administration > Examiners,
Officers & Trustees > Voidable Transfers > Lien
Creditor & Purchaser
[HN11] In the shoes of the former holder of the lien by
reason of 11 U.S.C.S. § 551, a bankruptcy trustee's rights
to enforce the avoided lien are governed by
nonbankruptcy law. A trustee's rights pursuant to the lien
to which she is subrogated pursuant to § 551 are no
greater than those of the creditor who held the avoided
lien. Section 551 does not expand or otherwise enhance
the status of the avoided lien.

Bankruptcy Law > Case Administration > Examiners,
Officers & Trustees > Voidable Transfers > Lien
Creditor & Purchaser
[HN12] Under 11 U.S.C.S. § 551, once a transfer is
avoided, it is automatically preserved for the benefit of
the estate. That "stick" is returned to the "bundle" that
makes up estate property. 11 U.S.C.S. § 541(a)(4) makes
explicit that any interest that is preserved for the benefit
of the estate under 11 U.S.C.S. § 551 is part of the
bankruptcy estate.

Bankruptcy Law > Case Administration > Examiners,
Officers & Trustees > Transferee Liability
[HN13] Resort to 11 U.S.C.S. § 550(a) to recover a lien is
almost never, if ever, necessary. When a lien is
preserved under 11 U.S.C.S. § 551 in an intact state (that
is, without having been diminished since the transfer
date), resort instead to 11 U.S.C.S. § 550 to make a
monetary recovery is generally inappropriate.

Bankruptcy Law > Case Administration > Examiners,
Officers & Trustees > Transferee Liability
[HN14] Resort to 11 U.S.C.S. § 550 may be unnecessary
if the proceeds of collateral can be traced. A lien follows
the proceeds of the collateral. But if the proceeds of the
collateral could no longer be traced to a specific fund, the
lien would be avoidable but worthless as such (because
no collateral could be identified). However, the value of a

lien as it existed at the time of the transfer could be
recovered by the trustee by virtue of the ability of the
court to order under 11 U.S.C.S. § 550(a) that the trustee
recover the value of the property transferred.

Bankruptcy Law > Case Administration > Examiners,
Officers & Trustees > Transferee Liability
[HN15] 11 U.S.C.S. § 550(a) permits a bankruptcy
trustee to recover the transferred property or, upon court
order, the transferred property's value, yet neither the
statute nor the legislative history gives any guidance as to
when the court should order a transferee or a beneficiary
of a transfer to pay over the value of the property
transferred. Although it is within a court's discretion to
award the trustee the value of the lien, it is a remedy to
only be employed in limited circumstances, and only
where the voiding of the lien is inadequate or unavailable
as a remedy.

Bankruptcy Law > Case Administration > Examiners,
Officers & Trustees > Transferee Liability
[HN16] Among the relevant factors that a court may
consider in deciding whether to permit a trustee to
recover the value of an avoided transfer rather than the
transferred property itself, are: (1) the presence of
conflicting evidence with respect to the value of the
transferred property; (2) whether the property has been
converted and is thus no longer recoverable; (3) whether
the property has depreciated in value subsequent to the
transfer; and (4) whether the value is readily determinable
and awarding the value would realize a savings for the
estate.

Bankruptcy Law > Case Administration > Examiners,
Officers & Trustees > Transferee Liability
[HN17] The costs a bankruptcy trustee would face in
selling a reverse mortgage, for which there is a limited
market, is not reason to award the trustee a monetary
judgment when he or she is allowed to dispose of the
entire conveyed interest as an avoidable lien.

Bankruptcy Law > Estate Property > General Overview
[HN18] A debtor's schedules are admissible evidence as
to the value of a residential property as a homeowner can
testify as to the value of his home.

Bankruptcy Law > Case Administration > Examiners,
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Officers & Trustees > Transferee Liability
[HN19] The Bankruptcy Code does not define the term
"value" for purposes of 11 U.S.C.S. § 550(a).

Bankruptcy Law > Case Administration > Examiners,
Officers & Trustees > Transferee Liability
[HN20] There is no prescribed valuation formula under
11 U.S.C.S. § 550(a) and the value indicator relied upon
by a court in any given case depends upon the
circumstances of the case and the nature and relative
weight of the available evidence.

Bankruptcy Law > Estate Property > General Overview
[HN21] If a property is not transferred pursuant to a sale,
other circumstances surrounding the transfer of the
property may provide insight into the fair market value of
the property.

Bankruptcy Law > Case Administration >
Administrative Powers > Estate Property Lease, Sale &
Use > Sales Free of Interests & Liens
[HN22] 11 U.S.C.S. § 363(f)(3) permits the trustee to sell
estate property if such interest is a lien and the price at
which such property is to be sold is greater than the
aggregate value of all liens on such property.

COUNSEL: [*1] For Kevin R. McCarthy (05-10079),
Plaintiff: Kevin R. McCarthy, Kevin R. McCarthy,
LEAD ATTORNEY, McCarthy & White, PLLC,
McLean, VA.

For Financial Freedom Senior Funding Corporation
(05-10079), Defendant: Brian F. Kenney, Miles &
Stockbridge, McLean, VA.

For William Early (05-01354), Debtor: Michael R.
Murphey, Washington, DC usa.

For Kevin R. McCarthy (05-01354), Trustee: McCarthy
& White, PLLC, McCarthy & White, PLLC, McLean,
VA.

JUDGES: S. Martin Teel, Jr., United States Bankruptcy
Judge.

OPINION BY: S. Martin Teel, Jr.

OPINION

MEMORANDUM DECISION AND ORDER RE
CROSS-MOTIONS FOR SUMMARY JUDGMENT

The plaintiff McCarthy in this adversary proceeding
is the trustee in the case under chapter 7 of the
Bankruptcy Code (11 U.S.C.) of the debtor, William
Early. Pursuant to 11 U.S.C. §§ 544, 547, 550, and 551,
McCarthy's complaint seeks to avoid the lien of the
defendant, Financial Freedom Senior Funding
Corporation, on the debtor's interest in a parcel of real
property (the "Property") that he and his wife own as
tenants by the entirety. Although the complaint requests
that upon avoidance of the lien, McCarthy either recover
the avoided lien or its value, McCarthy has filed a motion
for summary judgment in which he seeks [*2] both
avoidance of the lien, and upon avoidance of the lien, a
monetary judgment against Financial Freedom for
one-half of the balance due under the avoided deed of
trust and related loan agreement.

Although Financial Freedom concedes McCarthy's
right to avoid the lien as to the debtor's interest in the
Property, it has filed a motion for partial summary
judgment, contending that even if McCarthy were entitled
to recover the value of the lien under § 550, McCarthy
has failed to submit expert testimony as to the value of
the avoided lien, as required. Financial Freedom contends
that because McCarthy was required to submit expert
valuation testimony, and because the deadline for
disclosing experts has expired, McCarthy will be unable
to demonstrate the value of the avoided lien at trial.
Accordingly, it argues, the court should grant partial
summary judgment in favor of Financial Freedom and
deny McCarthy's request for a monetary judgment for the
value of the avoided lien.

For reasons stated in more detail below, the court
will grant McCarthy's motion in part to allow him to
avoid and preserve the lien as to the debtor's one-half
interest in the property for the benefit of the estate. The
[*3] court will deny McCarthy's motion as to his request
for entry of a monetary judgment, and deny Financial
Freedom's motion for partial summary judgment.

I

FACTS

Other than the value of the lien sought to be avoided,
the relevant facts are not in dispute.
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As tenants by the entirety, the debtor and his wife
Annell Wilson Early own the Property, real estate located
at 209 Florida Avenue, N.W., Washington, D.C. On
February 28, 2005, the debtor and his wife executed an
Adjustable Rate Home Equity Conversion Deed of Trust
("Deed of Trust") in favor of Financial Freedom on the
Property to secure a Home Equity Conversion Loan
Agreement ("Loan Agreement") dated February 28, 2005,
in the maximum principal amount of $ 469,342.40
executed by them. 1 Financial Freedom initially loaned
the debtor and his wife a total of $ 188,099.78, including
a payoff of $ 138,198.63 to the prior recorded deed of
trust, which was released of record on May 17, 2005. As
of May 31, 2006, the balance due on the loan was $
203,940.13, consisting of $ 183,199.78 in the initial
advance, $ 5,075 in credit line advances, $ 1,274.33 in
MIP interest, $ 13,911.02 in contractual interest, and $
480 in service fees.

1 Although the [*4] instrument granting a
security interest in favor of Financial Freedom is a
deed of trust, both parties have described the
instrument as a reverse mortgage or a reverse
mortgage deed of trust. Indeed, the Deed of Trust
bears the hallmark features of a reverse mortgage,
which Black's Law Dictionary describes as "[a]
mortgage in which the lender disburses money
over a long period to provide regular income to
the (usu. elderly) borrower, and in which the loan
is repaid in a lump sum when the borrower dies or
when the property is sold." BLACK'S LAW
DICTIONARY 1028 (7th Ed. 1999). Although
the Deed of Trust together with the Loan
Agreement calls for Financial Freedom to make
monthly advances to the debtor and his spouse,
Financial Freedom's obligation to make such
advances terminated as of the petition date
pursuant to paragraph 4.4 of the Loan Agreement.

On September 10, 2005, the debtor filed a voluntary
petition for relief under Chapter 7 of the Bankruptcy
Code. Although executed on February 28, 2005, and the
disbursement date shown on the HUD-1 for the subject
transaction was March 4, 2005, and the prior recorded
deed of trust was released of record on May 17, 2005,
after being paid off [*5] by proceeds from the Deed of
Trust loan, the Deed of Trust was not recorded until
September 26, 2005, almost seven months after the Deed
of Trust was executed and sixteen days after the petition
was filed.

II

McCARTHY IS ENTITLED TO AVOID AND
PRESERVE THE LIEN FOR THE BENEFIT OF THE
ESTATE

Financial Freedom does not dispute that McCarthy is
entitled to avoid Financial Freedom's lien as to the
debtor's one-half interest in the property under § 547 or §
544 of the Bankruptcy Code, and that the avoided lien is
preserved for the benefit of the estate under 11 U.S.C. §
551.

McCarthy can seek to avoid as a transfer the fixing
of its lien as to the debtor's one-half interest in the
Property either as a preference under section 547 or
pursuant to a trustee's § 544 strong-arm powers. See
Walker v. Elm (In re Fowler), 201 B.R. 771, 779 (Bankr.
E.D. Tenn. 1996) ("If [HN1] the holder of a security
interest in the debtor's property fails to perfect that
interest prior to the filing of the bankruptcy, the trustee
can avoid that interest, reducing the holder to the status of
an unsecured creditor."); Farmer v. Green Tree Servicing
LLC (In re Snelson), 330 B.R. 643, 648 (Bankr. E.D.
Tenn. 2005) (creation of [*6] lien constitutes transfer
within the meaning of the Bankruptcy Code).[HN2]
When exercising his strong-arm powers under § 544, a
trustee enjoys the status of a bona fide purchaser for
value and McCarthy is thus insulated from certain
defenses that might be available to Financial Freedom
were he to proceed under section 547. 2 The court will
thus examine only McCarthy's power to avoid the lien
under § 544.

2 For example, some courts require that a trustee
seeking to avoid and recover a transfer under §§
547 and 550 first demonstrate that the transfer
caused a diminution to the estate. Creditors often
raise this defense, and the related common-law
earmarking doctrine, when a lien sought to be
avoided was acquired through the refinancing of
real property and there was a corresponding (if
not contemporaneous) release of a pre-existing
and valid security interest that would have been
enforceable against the trustee had it not been
released. See, e.g., Collins v. Greater Atlantic
Mortgage Co. (In re Lazarus), 334 B.R. 542
(Bankr. D. Mass. 2005). The court expresses no
view as to the applicability of the earmarking
doctrine were McCarthy's avoidance action being
pursued exclusively under § 547, and [*7]
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observes merely that the defense is unavailable to
defendants when the trustee's avoidance action
arises under § 544.

[HN3] Under § 544, a trustee in bankruptcy "shall
have, as of the commencement of the case, and without
regard to any knowledge of the trustee or of any creditor,
the rights and powers of, or may avoid any transfer of
property of the debtor or any obligation incurred by the
debtor that is voidable by . . . a bona fide purchaser of
real property . . . from the debtor, against whom
applicable law permits such transfer to be perfected . . . ."
Although a trustee's strong-arm powers arise under
federal law, her rights as a "bona fide purchaser" are
governed by state law. Sovran Bank/DC National v.
United States (In re Aumiller), 168 B.R. 811, 817 (Bankr.
D.D.C. 1994). [HN4] In the District of Columbia, "a deed
conveying an interest in real property is not effective
against a subsequent bona fide purchaser or creditor
without notice unless it is recorded." Id.; D.C. Code §
42-401. 3 The parties agree that, pursuant to D.C. law,
Financial Freedom's failure to timely record the Deed of
Trust entitles McCarthy to avoid the recording of the
deed under § 544.

3 D.C. Code § 42-401 (2001) provides [*8] that
[HN5] "Any deed conveying real property in the
District, or interest therein, or declaring or
limiting any use or trust thereof, executed and
acknowledged and certified as provided in [other
sections of the D.C. Code] and delivered to the
person in whose favor the same is executed, shall
be held to take effect from the date of the delivery
thereof, except that as to creditors and subsequent
bona fide purchasers and mortgagees without
notice of said deed, and others interested in said
property, it shall only take effect from the time of
its delivery to the Recorder of Deeds for record."

[HN6] Once a trustee has avoided the fixing of a lien
under § 544, the lien is automatically preserved for the
benefit of the estate under § 551 and becomes property of
the estate under § 541(a)(4). Hendon v. G.E. Capital
Mortg. Servs., Inc. (In re Carpenter), 266 B.R. 671
(Bankr. E.D. Tenn. 2001), citing Walker v. Elan (In re
Fowler), 201 B.R. 771, 781 (Bankr. E.D. Tenn. 1996).

The debtor listed the Property as exempt on Schedule
C of his Schedules pursuant to D.C. Code §
15-501(a)(14). [HN7] The debtor's equity in the Property
(as opposed to the lien on the Property) became exempt

when no one timely objected under [*9] F.R. Bankr. P.
4003(b) to the claim of exemption. 11 U.S.C. § 522(1).
[HN8] Under 11 U.S.C. § 522(c)(2), if the lien on the
Property is avoided and, as a consequence, automatically
preserved for the benefit of the estate under 11 U.S.C. §
551, the Property will remain subject to the lien pursuant
to 11 U.S.C. § 522(c)(2), despite the claim of exemption
regarding the Property. See In re Bethea, 275 B.R. 127,
134 (Bankr. D.D.C. 2002). See also In re Guido, 344 B.R.
193 (Bankr. D. Mass. 2006); Styler v. Local Loan Fin.
Servs. (In re Lanctot), 6 B.R. 576 (Bankr. D. Utah 1980).
The lien on the debtor's interest in the Property, because
preserved for the benefit of the estate, becomes property
of the estate pursuant to 11 U.S.C. § 541(a)(4).

McCarthy is thus entitled to summary judgment
adjudicating that the lien granted to the defendant on the
debtor's one-half interest in the Property is avoided as
against the estate. Furthermore, he is entitled to summary
judgment pursuant to 11 U.S.C. § 551 decreeing that the
lien is automatically preserved for the benefit of the
estate (unless he were held to be entitled to a monetary
judgment against Financial Freedom in lieu of asserting
his rights under [*10] § 551).

III

IF A TRUSTEE ELECTS TO PROCEED UNDER §
551 TO RECOVER AN AVOIDED LIEN, THAT
PRECLUDES RESORT TO THE TRUSTEE'S RIGHT
UNDER § 550(a) TO RECOVER A MONETARY
JUDGMENT, AND THE TRUSTEE'S RIGHTS AS THE
NEW HOLDER OF THE AVOIDED LIEN RISE NO
HIGHER THAN THE RIGHTS THAT WERE HELD
BY THE PREVIOUS HOLDER OF THE LIEN

[HN9] Section 550(a) may allow an alternative
remedy of recovering a monetary judgment for an
avoided lien if the trustee does not assert the automatic
preservation of the avoided lien under § 551. But the
remedies are mutually exclusive: a trustee may not both
recover the lien via automatic preservation under § 551
and recover a monetary judgment for the value of the
lien. Lindquist v. Household Indust. Fin. Co. (In re
Vondall), 352 B.R. 193, 200 (Bankr. D. Minn. 2006),
aff'd, 364 B.R. 668 (B.A.P. 8th Cir. 2007). If a trustee
proceeds under § 551, or the court holds that the trustee
must proceed under § 551, no other provision of the
Bankruptcy Code gives her the right to obtain a monetary
judgment against the previous holder of the lien.
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If a trustee announces that she is willing to forego
proceeding under § 551, and seeks a judgment under §
550(a), the trustee's contentions in [*11] attempting to
invoke § 550(a) regarding what difficulties she would
face if she only proceeded under § 551 must accurately
take account of the rights conferred on her by reason of §
551. McCarthy contends that he would have difficulty
proceeding under § 551, for one reason, because he
would likely not be able to sell the entire Property under
§ 363(b) because he would not likely be able to show
under 11 U.S.C. § 363(h)(3) that "the benefit to the estate
of a sale of such property free of the interests of [the
debtor's wife] outweighs the detriment . . . to [the
debtor's] wife." However, the avoided and preserved lien
would not give McCarthy the right to attempt to sell even
the debtor's interest in the Property under § 363(b). The
lien would not confer title to the Property on the estate,
and thus McCarthy is not entitled to sell title to the
Property under § 363(b). Were the law otherwise, a
debtor who files a bankruptcy case could see his home
sold under § 363(b) by the trustee who avoids an
unperfected lien on the home even though the debtor is
current on the mortgage and was looking to live there
indefinitely by continuing to make mortgage payments.
Congress surely did not intend [*12] that result.

[HN10] By reason of § 551, a trustee steps by way of
subrogation into the shoes of the lienor whose lien is
avoided. See Taubel-Scott-Kitzmiller Co., Inc. v. Fox,
264 U.S. 426, 436-37, 44 S. Ct. 396, 68 L. Ed. 770 (1924)
(subrogation is the process by which the preservation of
the lien was made available under a similar provision
under the Bankruptcy Act providing for preservation of
an avoided lien for the benefit of the estate). [HN11] In
the shoes of the former holder of the lien by reason of §
551, a trustee's rights to enforce the avoided lien are
governed by nonbankruptcy law. See In re John I.
Paulding, Inc., 76 B.R. 7, 8 (Bankr. D. Mass. 1987). A
trustee's rights pursuant to the lien to which she is
subrogated pursuant to § 551 are no greater than those of
the creditor who held the avoided lien. See In re
Haberman, 347 B.R. 411, 414-15 (B.A.P. 10th Cir. 2006)
("§ 551 . . . does not expand or otherwise enhance the
status of the avoided lien."). 4 Accordingly, except as
provided by nonbankruptcy law, the avoided lien here
does not give the trustee a right to sell the debtor's
interest in the Property itself. Under nonbankruptcy law,
the avoided lien does not give McCarthy an ownership
interest in the Property, [*13] it only gives him the
enforcement rights available to a lienor.

4 See also Baker v. CIT Group/Consumer Fin.
Inc. (In re Hastings), 353 B.R. 513, 520 (Bankr.
E.D. Ky. 2006); In re Seibold, 351 B.R. 741, 746
(Bankr. D. Idaho 2006); Carvell v. Bank One,
Lafayette, N.A. (In re Carvell), 222 B.R. 178, 180
(B.A.P. 1st Cir. 1998).

IV

THE AVAILABILITY OF AUTOMATIC
PRESERVATION UNDER § 551 OF A LIEN FULLY
INTACT SINCE THE DATE OF ITS TRANSFER
GENERALLY RENDERS RELIEF UNDER § 550
INAPPROPRIATE

As explained in In re Schmiel, 319 B.R. 520, 529
(Bankr. E.D. Mich. 2005):

[HN12] [U]nder § 551, once the transfer
to Interstate is avoided, it is automatically
preserved for the benefit of the estate. That
"stick" is returned to the "bundle" that
makes up estate property. "Section
541(a)(4) [ ] makes explicit that any
interest that is 'preserved for the benefit of
. . . the estate under section . . . 551' is part
of the bankruptcy estate." Suhar v. Burns
(In re Burns), 322 F.3d 421, 428 (6th Cir.
2003) (quoting 11 U.S.C. § 541(a)(4)).

Accordingly, [HN13] resort to § 550(a) to recover a lien
is almost never, if ever, necessary. 5 When a lien is
preserved under § 551 in an intact state (that is, without
having been [*14] diminished since the transfer date),
resort instead to § 550 to make a monetary recovery is
generally inappropriate. See Gold v. New Century Mortg.
Corp. (In re Salinitro), 355 B.R. 15 (Bankr. E.D. Mich.
2006); Lindquist v. Household Indust. Fin. Co. (In re
Vondall), 352 B.R. 193, 200 (Bankr. D. Minn. 2006),
aff'd, 364 B.R. 668 (B.A.P. 8th Cir. 2007); Kelley v.
Chevy Chase Bank (In re Smith), 236 B.R. 91, 100
(Bankr. M.D. Ga. 1999); Kelley v. GMAC (In re Farmer),
209 B.R. 1022, 1024-25 (Bankr. M.D. Ga. 1997). In In re
Salinitro, the court held that once a lien is avoided on a
car that is property of the estate and automatically
preserved for the benefit of the estate under § 551, the
trustee may not recover a monetary judgment against the
entity to whom the lien had been transferred. The court
reasoned that once a lien is preserved for the benefit of
the estate upon avoidance, "there is nothing for the
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trustee to recover under § 550(a)." In re Salinitro, 355
B.R. at 20. The theory is that if the estate already owns
the collateral itself, the estate makes a full recovery by
virtue of avoidance of the lien. See In re Farmer, 209
B.R. at 1025.

5 In In re Greater Southeast Community Hosp.
Found., Inc., 237 B.R. 518 (Bankr. D.D.C. 1999),
[*15] the debtor had granted a prepetition lien on
accounts receivable that were no longer property
of the debtor when the case commenced. The
accounts receivable were thus not property of the
estate when the case commenced. When the lien
was avoided under § 544, the new owner of the
accounts receivable argued that the lien was not
automatically preserved for the benefit of the
estate because § 551 provides for such
preservation "only with respect to property of the
estate." However, it was evident that even if that
were true, resort to § 550(a) could recover the
avoided lien and bring it back into the estate.
Instead of resorting to § 550 in Greater Southeast,
the court, as in In re Schmiel, could have viewed
the avoidance of the transfer of the lien, and its
automatic preservation for the benefit of the
estate, as implicitly placing the transferred
property represented by the lien back into the
estate (except to the extent that the lien had
reached property that was not a transfer of
property subject to avoidance, and that thus would
not be hauled into the estate). The lien itself
would explicitly become property of the estate
under the somewhat redundant provision in 11
U.S.C. § 541(a)(4). [*16] The restriction in § 551
of automatic preservation of the avoided transfer
for the benefit of the estate "only with respect to
property of the estate" would still serve a purpose.
For example, as discussed in the legislative
history, an avoided federal tax lien for
nondischargeable claims against an individual
debtor would be preserved for the estate with
respect to property of the estate but not with
respect to the debtor's postpetition salary. See
Greater Southeast, 237 B.R. at 522-23 and 527.

The holding in In re Salinitro ought not apply when
the avoided lien is not preserved intact without having
been diminished via enforcement or other events, then a
monetary recovery under § 550 may be necessary and
appropriate. That a trustee may invoke § 550 if § 551

alone would not make the trustee whole is illustrated by
Seaver v. Mortgage Elec. Registr. Sys., Inc. (In re
Schwartz), 383 B.R. 119 (B.A.P. 8th Cir. 2008). There the
debtor refinanced a prepetition mortgage postpetition
through a loan from postpetition lenders. In the
postpetition refinance, the holders of the prepetition
mortgage received full payment of the obligation secured
by that mortgage, and released the lien. The trustee [*17]
avoided the prepetition mortgage as a preference under §
547. Because the postpetition lenders' mortgages still
encumbered the property, the estate would not have been
made whole by the mere avoidance of the prepetition
lenders' mortgage. Accordingly, it was appropriate to
grant the trustee a monetary recovery under § 550(a)
against the entities that had held the prepetition mortgage.
Id. at 126-27. "A money judgment under Section 550(a)
was the only remedy available to restore the bankruptcy
estate to the pre-preference position of the Debtor
because the Lenders no longer held the mortgages and
thus could not return them to the bankruptcy estate." Id.
at 128.

[HN14] Resort to § 550 may also be unnecessary if
the proceeds of collateral can be traced. A lien follows
the proceeds of the collateral. Phelps v. United States,
421 U.S. 330, 334-35, 95 S. Ct. 1728, 44 L. Ed. 2d 201
(1975), citing Sheppard v. Taylor, 30 U.S. 675, 5 Pet.
675, 710, 8 L.Ed. 269 (1831); and Loeber v. Leininger,
175 Ill. 484, 51 N.E. 703 (1898). 6 But if the proceeds of
the collateral could no longer be traced to a specific fund,
the lien would be avoidable but worthless as such
(because no collateral could be identified). However, the
value of the lien as it existed [*18] at the time of the
transfer could be recovered by the trustee by virtue of the
ability of the court to order under § 550(a) that the trustee
recover the value of the property transferred. See also
Halverson v. Le Sueur State Bank (In re Willaert), 944
F.2d 463, 464 (8th Cir. 1991) (payment of a bank's
preferential mortgage from sale of real estate prepetition
was nothing more than the proceeds of the preferential
transfer, and the trustee was thus entitled to recover from
the bank pursuant to § 550(a) the amount of the payment
it had received); In re Schwartz, 383 B.R. at 125 ("Any
preferential cash payments received by the Lenders from
the Debtors are proceeds of the mortgages and their
recovery is included in the judgment amounts.")

6 In Sheppard v. Taylor, seamen held a lien on a
ship for unpaid wages, but the ship had been
condemned by Spain as engaging in illicit trade.
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The owners assigned their rights to assignees
(who, as against the seamen, did not enjoy the
status of bona fide purchasers). Those assignees
later made a recovery from Spain in compensation
for the ship pursuant to a treaty between the
United States and Spain. The seamen sought to
enforce their lien on those proceeds [*19] of the
ship. The Court observed:

[T]here is no difference between
the case of a restitution in specie of
the ship itself, and a restitution in
value. The lien reattaches to the
thing and to whatever is substituted
for it. This is no peculiar principle
of the admiralty. It is found
incorporated into the doctrines of
courts of common law and equity.
The owner and the lien holder,
whose claims have been
wrongfully displaced, may follow
the proceeds wherever they can
distinctly trace them.

Sheppard v. Taylor, 5 Pet. at 710.

McCarthy cannot contend that his one-half of the
lien has been diminished in value through acts of
Financial Freedom, and there are not yet any proceeds of
the lien. Financial Freedom has left the lien undisturbed,
and the lien is not yet even ripe to be enforced.
Nevertheless, this case is distinguishable from the cases
in which the courts ruled that the availability of § 551
makes resort to § 550 unnecessary, as discussed below.

V

THE TRUSTEE HAS SHOWN SPECIAL
CIRCUMSTANCES THAT MAY MERIT THE
IMPOSITION OF A MONETARY JUDGMENT
AGAINST FINANCIAL FREEDOM

[HN15] Section 550(a) permits the trustee to recover
the transferred property or, upon court order, the
transferred property's [*20] value, yet "[n]either the
statute nor the legislative history gives any guidance as to
when the court should order a transferee or a beneficiary
of a transfer to pay over the value of the property
transferred." Gennrich v. Mont. Sport U.S.A. (In re Int'l
Ski Serv., Inc.), 119 B.R. 654 (Bankr. W.D. Wis. 1990),
quoting The Trustee's Recovery in Preference Actions, 3

Bankr. Dev. J. 449, 467 (1986). Although it is within this
court's discretion to award the trustee the value of the
lien, it is a remedy to only "be employed in limited
circumstances, and only where the voiding of the lien is
inadequate or unavailable as a remedy." 7 Kelley v. Chevy
Chase Bank (In re Smith), 236 B.R. 91, 100 (Bankr. M.D.
Ga. 1999); Cooper v. Ashley Communications, Inc. (In re
Morris Communications NC, Inc.), 75 B.R. 619 (Bankr.
W.D.N.C. 1987), rev'd on other grounds, In re Morris
Communications NC, Inc., 914 F.2d 458 (4th Cir. 1990)
(finding under § 550 "a congressional intent to return the
property transferred unless to do so would be inequitable
. . . . [because] [t]his approach avoids unnecessary
contests over the meaning of the term "value," and
thereby promotes judicial economy.").

7 The trustee cites [*21] to Bank of America (In
re Howell), A.P. No. 02-10017 (Bankr. D.D.C.
January 27, 2003), as an example of this court's
recognition of its right to "award the value of the
lien rather than [limit the trustee's recovery to]
recovery of the lien itself for the benefit of the
estate." In that case, however, the issue was not
whether it would be appropriate for the court to
award the trustee the value of the avoided lien, but
rather whether the trustee, as opposed to the bank,
was entitled to post-petition payments from the
debtor under the promissory note. The holding in
Howell was limited to a decree that future
payments to the bank would not diminish the
trustee's lien. See also, Morris v. Vulcan Chemical
Credit Union (In re Rubia), 257 B.R. 324 (B.A.P.
10th Cir. 2001) (dissenting opinion discussing the
valuation of an avoided lien and why postpetition
payments reduce the value of the lien by reducing
the underlying obligation and should be deemed
proceeds of the loan). Although Howell remains
good law, it is of little relevance to this dispute.

The trustee cites to several cases in which courts
have addressed the question of when it is appropriate to
award a trustee the value of an avoided [*22] transfer
under § 550(a) rather than limit the trustee's recovery to
the transferred property itself; however, none of the cases
cited by the trustee address the avoidance of a one-half
interest in a lien on real property. In re Int'l Ski Service,
Inc., 119 B.R. 654 (Bankr. W.D. Wis. 1990) (within
discretion of court to award trustee value of avoided
transfer of machinery and equipment); Morris v. Kansas
Drywall Supply Co., (In re Classic Drywall, Inc.), 127
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B.R. 874 (D. Kan. 1991) (within discretion of court to
require supplier to pay trustee value of avoided transfer
of merchandise removed from the debtor's warehouse);
First Software Corp. V. Computer Associates
International, Inc. (In re First Software Corp.), 107 B.R.
417 (D. Mass. 1989) (not abuse of discretion for
bankruptcy court to award trustee value of preferential
transfer of computer software that had depreciated in
value after the transfer); Pritchard v. Brown (In re
Brown), 118 B.R. 57 (Bankr. N.D. Tex. 1990) (trustee
awarded value of transferred oil and gas lease where the
value of such lease was now more speculative than it had
been at time the preferential transfer was made).

[HN16] Among the relevant factors that a court may
[*23] consider in deciding whether to permit a trustee to
recover the value of an avoided transfer rather than the
transferred property itself include: (1) the presence of
conflicting evidence with respect to the value of the
transferred property; (2) whether the property has been
converted and is thus no longer recoverable; (3) whether
the property has depreciated in value subsequent to the
transfer; and (4) whether the value is readily determinable
and awarding the value would realize a savings for the
estate. See In re Int'l Ski Service, 119 B.R. at 657-58
(citing cases); In re Classic Drywall, 127 B.R. at 877.

McCarthy has shown special circumstances that may
make resort to a monetary judgment under § 550(a)
appropriate. First, McCarthy does not have the right
under § 363(b) to attempt to sell the Property, and thus
would not be able to collect an amount equal to one-half
of the value of the lien via a § 363(b) sale of the Property.
Second, McCarthy would be left under § 551 with only
one-half of a lien. Although McCarthy could attempt to
sell his one-half of the lien, any sale of that one-half
interest would present marketing problems because the
purchaser would have to deal with Financial [*24]
Freedom as the owner of the other half of the lien. The
trustee would thus not be able to realize one half of the
value of the entire lien.

Unless 11 U.S.C. § 363(h) applies, the trustee would
be authorized to sell under § 363(b)(1) only the estate's
share of the lien on the Property. The only co-owner of
that lien is Financial Freedom, not the debtor's wife. It is
not clear that § 363(h) would apply to permit a sale of the
entire lien as property, that by reason of the avoidance of
the debtor's transfer of the lien, would be treated as
property in which "the debtor had, at the time of the

commencement of the case, an undivided interest."
However, Financial Freedom is in a position to consent to
the trustee's selling the entire lien, with the proceeds to be
divided between the estate and Financial Freedom. If
Financial Freedom refuses such consent, and § 363(h)
were held to be inapplicable, that would put the trustee in
the position of attempting to sell only the estate's one-half
interest in the lien.

Financial Freedom has not yet addressed whether it
is willing to permit the trustee to sell the entire lien. If it
expresses such willingness, that might alter the court's
conclusion that [*25] a monetary judgment may be
appropriate under § 550(a). [HN17] The costs the trustee
would face in selling a reverse mortgage for which there
is a limited market would not be reason to award him a
monetary judgment when he is allowed to dispose of the
entire conveyed interest. See In re Farmer, 209 B.R. at
1025. 8 The trustee has not shown that this case is similar
to a conveyance of a special type of equipment for which
only the transferee would have a use, and as to which it
might be appropriate to award a judgment for the amount
that was paid for the equipment as a measure of its value
to the transferee. There is no evidence in the record that
only Financial Freedom would have reason to want to
hold the lien. Moreover, Financial Freedom has taken no
steps to impair the value of the lien. Unlike a lien on a car
where the collateral's value clearly depreciates, with the
lienor receiving periodic payments to guard against such
depreciation, the lien here was on a home and Financial
Freedom did not insist on any periodic payments to
protect it against any decline in the value of the Property.
Any decline in value of the Property (and thus of the lien)
is a function of market forces. If Financial [*26]
Freedom is willing to permit the trustee to sell the entire
lien, it would be inequitable to hold Financial Freedom
liable for such a decline in value, and to permit McCarthy
to resort to a monetary judgment based on the value at the
time of transfer. Correspondingly, if the Property has
increased in value, Financial Freedom's willingness to
permit the entire lien to be sold would assure that the
estate realized its share of any increase in the value of the
lien (if it did not originally equal the debt).

8 In In re Farmer, a case in which the trustee
successfully avoided a car lien and sought
recovery of the value of the lien under § 550
because it would work a savings for the estate, the
court made the astute observation that although
"awarding a monetary recovery to the Trustee
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would save the estate the costs which it would
otherwise incur in trying to sell the vehicle. . . .
this fact does not justify such an award. If it did,
the value of the property would always be
awarded, and the section 550 provision allowing
the trustee to recover the property transferred
would be rendered meaningless, a result which
Congress could not have intended. While there are
circumstances in which an [*27] award of the
value of the property transferred is appropriate, no
such circumstances exist in the instant case. The
vehicle subject to the avoided lien, rather than
being in the hands of a bona fide purchaser, is in
the Debtors' possession, available to be
administered by the Trustee as an asset of the
estate." In re Farmer, 209 B.R. at 1025.

Absent special circumstances, this case does not
present any need for the trustee to resort to § 550(a) if he
is permitted to sell the entire lien. The lien has been
avoided with the collateral still in place and with the
amount secured by the lien at the petition date still owed.
The lien as it existed on the petition date thus remains
fully intact. 9

9 This case does not present the issue of
payments made by the debtor to the lienor on the
debt secured by the lien (and by virtue of there
being a lien because the debt itself would be
discharged if unsecured), and made prior to the
lien being avoided.

If Financial Freedom will not consent to a sale by
McCarthy of the entire lien, then a monetary judgment
may be appropriate. When the lien that a lender received
extended to both the debtor's and another party's interest
in real property, the difficulties [*28] that a trustee
would face in realizing the value of the lien may warrant
resort to a monetary judgment under § 550(a). Although
the court's research did not find any cases dealing with a
lien that extended to property jointly owned by the debtor
and someone else, the point is illustrated by Bohm v.
Dolata (In re Dolata), 306 B.R. 97 (Bankr. W.D. Pa.
2004). There the debtors owned real property adjoining
real property owned by relatives. In building their own
residence (the Personal Residence), the relatives
encroached onto part of the real property owned by the
debtors. The debtors then transferred that part of their real
property (the Corrective Deed Property) to the relatives in
an avoidable transfer. Even though the trustee's

avoidance of the transfer of the Corrective Deed Property
nullified the transfer and restored title in the debtors, the
court decided that a monetary judgment under § 550(a)
was the appropriate remedy "because, in order to effect a
recovery of the Corrective Deed Property itself, such
property, which now constitutes but a small portion of the
Personal Residence, would have to be partitioned from
such latter property, which partitioning the Court suspects
would [*29] be very difficult, if not impossible." Id. at
138.

Here, as in Bohm, the trustee in effect is invoking
avoidance only as a vehicle to entitle him to proceed to
invoke § 550(a) to obtain a monetary judgment because a
sale of only one-half of the lien would likely not yield
one-half of the value of the entire lien (as one would
hesitate to buy only half of a lien) and because he
believes there is little market for selling even the entire
lien. Upon recovery of that judgment he would waive the
nullification results of the avoidance of the lien, leaving
Financial Freedom free to enforce the entire lien on the
Property. The court, however, does not believe that the
trustee has established that for summary judgment
purposes he is entitled to proceed by way of obtaining a
monetary judgment in lieu of simply recovering the
avoidable lien. That is a discretionary decision upon
which different factfinders could reasonably rule
differently, and it will depend in part on whether
Financial Freedom is willing to let McCarthy sell the
entire lien, not just the one-half of the lien that McCarthy
has avoided. The court thus holds that summary judgment
in favor of the trustee is precluded at this juncture [*30]
regarding his entitlement to proceed under § 550(a).

VI

THE TRUSTEE HAS NOT SHOWN THE VALUE
OF THE LIEN IF HE IS ENTITLED TO RECOVER A
JUDGMENT FOR THE VALUE OF THE LIEN

Even if the court were inclined to award the trustee a
monetary judgment for the value of the lien under § 550,
the trustee must first demonstrate the value of the lien in
question. The trustee contends that the value of the lien is
at least equal to the balance due under the Loan
Agreement because, according to the trustee, the Property
must have a fair market value in excess of the balance
due under the Loan Agreement given that it anticipates
future advances and Financial Freedom presumably
believed its loan to be fully secured. Thus, submits the
trustee, the one-half of the lien that he has avoided has a
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value of one-half the balance due under the Loan
Agreement. Financial Freedom, by contrast, contends that
the unique features of a reverse mortgage in the debtor's
one-half interest in the Property preclude the trustee from
establishing the value of the avoided lien by mere
reference to the value of the property securing the debt or
by reference to the balance due under the Loan
Agreement. Rather, Financial Freedom [*31] urges that
the trustee must present expert testimony to establish the
value of the avoided lien, an option that is no longer
available to the trustee given that the deadline for
disclosing experts has expired.

The trustee urges that the court need only look to the
balance due under the Loan Agreement and the fact that
the loan is fully secured to conclude that the value of the
lien is one-half the balance due under the Loan
Agreement. In support of this theory, the trustee has
submitted an unsworn declaration to which he has
attached the debtor's schedule A listing the property as
having a market value of $ 158,620, a District of
Columbia Property Detail showing an assessed value of $
158,620 for the tax year 2006 and a proposed new
assessed value of $ 220,860 for the tax year 2007, a copy
of Financial Freedom's proof of claim for $ 199,231.13,
and data relating to sales in the debtor's neighborhood
since January 1, 2005. Financial Freedom complains that
this evidence is both inadmissible and insufficient.
[HN18] The debtor's schedules are admissible evidence
as to the value of the Property as a homeowner can testify
as to the value of his home. Although the debtor's
statement of the value [*32] of the Property matches the
tax assessed value, there is no evidentiary restriction on
how the homeowner is entitled to form his view of the
value of the Property. Moreover, as McCarthy contends,
he would be entitled to call the debtor as a witness at trial
to establish that the value of the Property has increased.

[HN19] The Bankruptcy Code does not define
"value" for purposes of § 550(a), and it has been
observed that "[t]here is no word used in the bankruptcy
court which is more elusive than the word value."
Crampton v. Dominion Bark of Bristol (In re H.P. King
Co.), 64 B.R. 487, 489 n.1 (Bankr. E.D.N.C. 1986),
quoting In re Rehbein, 49 B.R. 250, 252 (Bankr. D. Mass.
1985). 10 Although there is ample authority for the
proposition that "value" as that term is used in § 550(a)
refers to market value, Widemire v. Siddiki Bros., Inc. (In
re King Arthur Clock Co.), 105 B.R. 669 (Bankr. S.D.
Ala. 1989) ("The term value connotes market value."),

[HN20] there is no prescribed valuation formula under §
550(a) and the value indicator relied upon by a court in
any given case depends upon the circumstances of the
case and the nature and relative weight of the available
evidence. See Am. Furniture Outlet USA, Inc. V.
Woodmark Originals, Inc., 209 B.R. 49, 52 (Bankr.
M.D.N.C. 1997) [*33] (sales price more reliable
indicator of market value than letter of credit). For
example, determining the market value of transferred
property is simplified if that property was transferred by
way of a sale, because "what a willing buyer will pay a
willing seller is the absolute best indication of fair market
value." In re First Software Corp., 84 B.R. at 284.
[HN21] If the property was not transferred pursuant to a
sale, however, other circumstances surrounding the
transfer of the property may provide insight into the fair
market value of the property. Derryberry v. Albers (In re
Albers), 67 B.R. 530, 534 (Bankr. N.D. Ohio 1986) (best
indicator of value of transferred trailer was the amount
credited to debtor's account in exchange for trailer).

10 Section 550(a) is one of several Code
provisions giving rise to litigation over the
meaning of the term "value." For example, §
550(b)(1) provides that the trustee may not
recover from a "transferee that takes for value . . .
in good faith, and without knowledge of the
voidability of the transfer avoided." Courts,
however, are divided on whether value as that
term is used in § 550(b)(1) signifies fair market
value, or if the proper measure is reasonably
[*34] equivalent value. Rodgers v. Monaghan (In
re Laguna Beach Motors, Inc.), 159 B.R. 562
(Bankr. C.D. Cal. 1993) (further explaining that
the meaning of value under § 550(b)(1) differs
from the meaning of value under § 550(a) because
"[t]he two sections use value for different
purposes. Section 550(a) seeks to recover
property from a person who has wrongfully taken
funds from an estate, while § 550(b)(1) is meant
to protect an innocent third party transferee from
liability on avoidable transfers.").

A similar dispute arises under [HN22] §
363(f)(3), which permits the trustee to sell estate
property if "such interest is a lien and the price at
which such property is to be sold is greater than
the aggregate value of all liens on such property."
Courts disagree as to whether the term value as it
is used in that section refers to the "face amount
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of the claim secured by the lien, i.e. the amount
owed to the lienholder . . . . [or whether value
should be] interpreted . . to mean the economic
value of the lien as determined by the fair market
value of the property." Criimi Mae Services
Limited Partnerhip v. WDH Howell, LLC (In re
WDH Howell, LLC), 298 B.R. 527, 531 (D.N.J.
2003) (referring to the different [*35] views as
the "face value approach" and the "economic
value approach.").

Assuming the trustee could prove that the
value of the Property exceeds the balance due
under the Loan Agreement, the trustee's proffered
valuation would survive scrutiny under either the
economic value or face value approach. The
trustee has not, however, explained why the court
should accept the valuation methods applicable to
a § 363(f)(3) analysis as indicative of the market
value of the avoided lien under § 550.

The first issue to address is whether the value is to be
based on one-half of the value of the entire lien, or
instead the value of the one-half of the lien held by the
trustee. The value should be the former. The debtor and
his wife both had to agree to make the transfer to
Financial Freedom because the Property was held by
them as tenants by the entirety. Accordingly, Financial
Freedom would not have been able to obtain a lien by
virtue of only the debtor conveying a lien on the debtor's
interest in the Property. The debtor's conveyance was
thus part of a conveyance of the entire Property. Had he
and his wife sold the Property, the value of the
conveyance would be attributable equally to both of
them. [*36] Moreover, in Financial Freedom's hands as
transferee, the one-half of the lien avoided here had
one-half of the value of the entire lien. It is thus
appropriate to use one-half of the value of the entire lien
as the measure of the value of what the debtor transferred
to Financial Freedom.

McCarthy has satisfactorily shown the value of the
Property as of the petition date, which is close enough in
time to use as the value of the Property at the time of the
prepetition transfers (consisting of the initial conveyance
of the deed of trust, as well as the lending of additional
amounts before the filing of the petition which became
additional amounts secured by the deed of trust).
McCarthy also points out that he would be entitled to call
the debtor as a witness at trial to establish the current

value of the Property (which McCarthy believes has
increased in value).

The issue, however, is whether the value of the
Property may be used to measure the value of the lien.
Were this a case of a lien on a car, a depreciating asset,
with the lien enforceable in the event of default in
monthly payments, it might make sense to rule that
McCarthy is entitled to recover one-half of the value of
the Property [*37] on the petition date, limited by the
amount of the debt secured by the Property. In Morris v.
St. John Nat. Bank (In re Haberman), 347 B.R. 411, 417
(B.A.P. 10th Cir. 2006), aff'd, 516 F.3d 1207, 1209 (10th
Cir. 2008), the court ruled that for purpose of awarding a
monetary judgment to a trustee with respect to an avoided
lien that had been held by a Bank, the trustee's "rights in
the collateral were to be valued at the amount of the
Bank's debt [sic: should be claim] on the petition date,
limited by the value of the collateral on that date."
McCarthy understandably viewed this case as similar.
There is no evidence in this case that Financial Freedom
looked to anything other than the Property to assure that
its claim would be paid. From this it may be inferred that
Financial Freedom viewed the Property as fully securing
its loan, whenever it might come due. If the lien had
become enforceable shortly after the petition date, that is,
if both the debtor and his wife died, then a sale of the
Property in enforcement of the lien should have fetched
the value ascribed to it by the debtor on his schedules.
The lien protected Financial Freedom to that extent, and
that, McCarthy would argue, [*38] is a fair measure of
the value of the lien.

Although the trustee proposes that the value of the
lien be established by reference to the balance due under
the loan, capped by the value of the Property, McCarthy
himself asserts that there is an "obviously limited market
for an avoided reverse mortgage lien on the Debtor's
interest in the Property." When a trustee asserts a right to
recover the value of an avoided lien due to the general
unmarketability of the avoided lien, Financial Freedom
contends that it stands to reason that the holder of the lien
against whom the trustee seeks to recover the lien's value
should be entitled to rely on that same limited market to
establish that the market value of the lien is less than the
lien's face value. When looking at the market value of the
lien, it may be appropriate to consider, for example, the
secondary market for reverse mortgages as compared
with conventional mortgages, and the effect of changing
interest rates on the value of the debt.
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But when a monetary judgment is granted under § 550(a),
McCarthy can respond, the value is not necessarily what
the lien would have fetched if sold on the open market,
but, as in Haberman, the value of the [*39] lien in the
hands of the entity whose lien was avoided, measured by
the amount it could realize via enforcement of the lien.
Nevertheless, that value turns on the prospect of when the
lien would be enforceable, and that distinguishes this case
from Haberman. The lien's enforceability depends on the
life expectancies of the debtor and his wife, and
measuring the value of the lien today depends on a
prediction of the present value of the lien today based on
the amount of debt that will be owed and what the
Property will be worth at the time it becomes enforceable.

Financial Freedom urges that because expert
testimony is required to establish the value of the avoided
lien, and because the deadline for disclosing experts has
expired, the trustee is unable meet his burden of proving
the value of the avoided transfer. In response, the trustee,
assuming that the only issue pertinent to valuation is the
fair market value of the house, suggests several options
that would allow him to demonstrate the fair market
value of the lien without running afoul of the scheduling
order. As discussed at length above, valuation evidence is
required not simply to demonstrate the value of the
house, but to [*40] further establish the market value of
the avoided lien. It may be that the value of the house and
the face value of the lien are reflective, at least in part, of
the fair market value of the avoided lien as to the debtor's
one-half interest in the Property, but such evidence is
merely a starting point for such an analysis.

The deadline for disclosing experts has expired, and
it is thus evident that the trustee will not be able to
demonstrate the value of the lien on only the debtor's
interest in the Property. Nevertheless, it is understandable
that McCarthy might have viewed Financial Freedom as
itself viewing its claim as fully secured. Moreover, the
case law has not discussed how to value a reverse
mortgage lien under § 550(a), and it was not clear that the
value of the Property and the amount of the debt would

not establish the value of the lien. Finally, a court's
scheduling order is not carved in stone, and may be
modified in the interest of justice. The court will reopen
discovery for a period of time to permit McCarthy to
obtain the opinion of an expert as to the value of the lien.

VII

In light of the foregoing, it is

ORDERED that Financial Freedom's motion for
partial summary judgment [*41] is denied without
prejudice. It is further

ORDERED that the trustee's motion for summary
judgment is granted in part to allow the trustee to avoid
the fixing of one-half of the lien granted to Financial
Freedom on the Property owned by the debtor and his
wife, and pursuant to 11 U.S.C. § 551 that lien is
preserved for the benefit of the estate (unless the trustee
recovers a monetary judgment against Financial Freedom
for the value of the one-half of the lien). It is further

ORDERED that the trustee's motion for summary
judgment is otherwise denied. It is further

ORDERED that the parties appear before the court
on the date that was set for argument on the motions for
summary judgment to address modifications of the
scheduling order.

The Memorandum Decision and Order re
Cross-Motions for Summary Judgment below is hereby
signed.

Dated: May 12, 2008.

/s/ S. Martin Teel, Jr.

S. Martin Teel, Jr.

United States Bankruptcy Judge
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IN RE: Patricia Ann Brown, Debtor(s).

C/A No. 09-09068-JW, Chapter 13

UNITED STATES BANKRUPTCY COURT FOR THE DISTRICT OF SOUTH
CAROLINA

428 B.R. 672; 2010 Bankr. LEXIS 2094

March 2, 2010, Decided
March 2, 2010, Filed

CASE SUMMARY:

PROCEDURAL POSTURE: A creditor filed an
objection to confirmation of a Chapter 13 debtor's plan
and a motion to modify the stay for cause under 11
U.S.C.S. § 362(d)(1). The debtor filed an objection to the
stay motion on the basis that the creditor was adequately
protected and also asserted that the plan should be
confirmed. A Chapter 13 trustee recommended
confirmation of the plan, dependent upon resolution of
the objection in the debtor's favor.

OVERVIEW: The creditor was the holder of a note
executed by the debtor's mother that was secured by a
reverse mortgage on property that was owned by the
debtor's mother. The debtor inherited the property. Under
the terms of the note and mortgage, the full and final
payment of the debt was accelerated and became
immediately due upon her mother's death. The debtor
proposed to pay the creditor the total outstanding
indebtedness plus interest over the term of her plan. The
creditor argued that this would constitute an
impermissible modification of its rights under 11
U.S.C.S. § 1322(b)(2), as the plan proposed to extend the
repayment term of a fully accelerated debt that was
secured only by the debtor's principal residence. The
court held that under § 1322(c)(2), the debtor could pay
over the term of her plan the total outstanding

indebtedness on the reverse mortgage that accelerated
prior to the petition date as a result of her mother's death.
The court also overruled the creditor's objection that the
plan lacked feasibility or was proposed in bad faith. Stay
relief was not warranted, as the creditor's interest was
adequately protected by the equity in the property and the
proposed payments.

OUTCOME: The court overruled the creditor's objection
to confirmation and denied its motion to modify stay.

LexisNexis(R) Headnotes

Bankruptcy Law > Claims > Types > Secured Claims &
Liens > General Overview
Bankruptcy Law > Individuals With Regular Income >
Plans > Contents
[HN1] 11 U.S.C.S. § 1322(b)(2) provides, in part, that a
Chapter 13 plan may modify the rights of holders of
secured claims, other than a claim secured only by a
security interest in real property that is a debtor's
principal residence.

Bankruptcy Law > Claims > General Overview
Bankruptcy Law > Estate Property > Content
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[HN2] Even where there is no privity of contract between
a mortgage creditor and a debtor, the mortgage creditor
holds a claim against the debtor's estate where the debtor
owns property as to which the mortgage creditor holds a
lien and that property is property of the estate.

Bankruptcy Law > Claims > Types > Secured Claims &
Liens > General Overview
Bankruptcy Law > Individuals With Regular Income >
Plans > Contents
[HN3] 11 U.S.C.S. § 1322(b)(5) provides that
notwithstanding § 1322(b)(2), a plan may provide for the
curing of any default within a reasonable time and
maintenance of payments while the case is pending on
any secured claim on which the last payment is due after
the date on which the final payment under the plan is due.

Bankruptcy Law > Claims > Types > Secured Claims &
Liens > General Overview
Bankruptcy Law > Individuals With Regular Income >
Plans > Contents
[HN4] 11 U.S.C.S. § 1322(c)(2) provides that
notwithstanding § 1322(b)(2) and applicable
nonbankruptcy law, in a case in which the last payment
on the original payment schedule for a claim secured only
by a security interest in real property that is a debtor's
principal residence is due before the date on which the
final payment under the plan is due, the plan may provide
for the payment of the claim as modified pursuant to 11
U.S.C.S. § 1325(a)(5). In other words, with respect to
mortgages on which the last payment on the original
payment schedule is due before the date on which the
final payment under the Chapter 13 plan is due, debtors
are permitted under 11 U.S.C.S. § 1322(c)(2) to modify a
mortgage creditor's rights by proposing in their plan to
pay the mortgage creditor in full over the course of the
bankruptcy.

Contracts Law > Negotiable Instruments > Discharge &
Payment > Payment > Time for Payment
Real Property Law > Financing > Mortgages & Other
Security Instruments > Transfers > Due-on-Sale
Clauses
[HN5] The term "acceleration" is defined as the
advancing of a loan agreement's maturity date so that
payment of the entire debt is due immediately.

Bankruptcy Law > Individuals With Regular Income >
Plans > Contents
Real Property Law > Financing > Mortgages & Other
Security Instruments > Transfers > Due-on-Sale
Clauses
[HN6] 11 U.S.C.S. § 1322(c)(2) permits a debtor to pay
over the term of his plan the total outstanding
indebtedness on a reverse mortgage that matured or
accelerated prior to the petition date.

COUNSEL: [**1] For Patricia Ann Brown, Columbia,
SC, Debtor: J. Steven Huggins, Columbia, SC.

JUDGES: John E. Waites, UNITED STATES
BANKRUPTCY JUDGE.

OPINION BY: John E. Waites

OPINION

[*673] ORDER

This matter comes before the Court on the Objection
to Confirmation of Debtor's Chapter 13 Plan
("Objection") and Motion [*674] to Modify Stay ("Stay
Motion") filed by Financial Freedom Senior Funding
("Financial Freedom"). Patricia Ann Brown ("Debtor")
filed an objection to the Stay Motion on the basis that
Financial Freedom is adequately protected. Debtor also
asserts that the plan should be confirmed. The Chapter 13
Trustee recommended confirmation of Debtor's plan
dependent upon resolution of the Objection in Debtor's
favor. After considering the pleadings in this matter and
the arguments and evidence presented at the hearing, the
Court makes the following findings of fact and
conclusions of law pursuant to Federal Rule of Civil
Procedure 52, which is made applicable to this contested
matter by Federal Rules of Bankruptcy Procedure 7052
and 9014(c).1

1 To the extent any of the following findings of
fact constitute conclusions of law, they are
adopted as such; and to the extent any of the
following conclusions of law constitute findings
of fact, [**2] they are so adopted.

FINDINGS OF FACT

1. Financial Freedom is the holder of an adjustable
rate home equity conversion note ("Note") executed by
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Debtor's mother, Doris Jean Zeigler.2 The Note in an
amount of up to $90,000.00 is secured by a reverse
mortgage ("Mortgage") on real property located at 726
Dixie Avenue, Columbia, South Carolina ("Property").
The Property was owned by Debtor's mother at the time
of the execution of the Note and Mortgage.

2 The Note was signed by Debtor as
attorney-in-fact on behalf of Doris Jean Zeigler.

2. According to the Mortgage, the maturity date of
the debt is February 14, 2078.

3. Debtor's mother died on October 10, 2007, and
Debtor inherited title to the Property. Under the terms of
the Note and Mortgage, the full and final payment of the
debt owed to Financial Freedom was accelerated and
became immediately due upon the death of Debtor's
mother. The loan was called and foreclosure proceedings
were commenced prior to the filing of this case, as
indicated by Debtor's Statement of Financial Affairs.

4. On December 4, 2009, Debtor filed a voluntary
petition for relief under chapter 13 of the Bankruptcy
Code. In her schedules, Debtor lists the Property as her
[**3] principle residence and lists Financial Freedom as a
creditor holding a secured claim in the amount of
$29,524.44. The Property is listed as having a current
value of $70,000.00.3

3 In its Certification of Facts for its Stay Motion,
Financial Freedom agreed that the fair market
value of the property is $70,000.00.

5. On December 17, 2009, Debtor filed her chapter
13 plan, wherein she proposes to pay Financial Freedom
the total outstanding indebtedness of $29,524.44, plus
5.25% interest, over a period of 60 months at a rate of
$561.00 per month.

6. Financial Freedom objects to confirmation of the
plan, asserting that (1) its treatment under the plan is
impermissible because Debtor is unable to cure the
default under 11 U.S.C. § 1322(b)(5), (2) the plan has
been proposed in bad faith and (3) the plan is not feasible.
Additionally, Financial Freedom has moved for relief
from the automatic stay for cause under 11 U.S.C. §
362(d)(1).

7. Debtor has been employed with the same company
for the past 11 years and has resided in the Property for

the past 40 years. Debtor receives financial assistance
from her daughter and son, who also reside at the
Property. Debtor's daughter has also resided in [**4] the
Property for the past 40 years. Debtor's son has resided in
[*675] the Property intermittently during the past 40
years.

CONCLUSIONS OF LAW

Financial Freedom objects to its treatment under
Debtor's chapter 13 plan and asserts that Debtor should
be required to amend her plan to reflect that she will
surrender her interest in the Property. Financial Freedom
argues that allowing Debtor to cure over the term of the
plan would constitute an impermissible modification of
its rights under 11 U.S.C. § 1322(b)(2),4 because the plan
proposes to extend the term of repayment of a fully
accelerated debt that is secured only by Debtor's principal
residence.5 Financial Freedom asserts that Debtor is
unable to cure the acceleration of the debt under 11
U.S.C. § 1322(b)(5),6 because the cause of the
acceleration was the death of Debtor's mother. In support
of this argument, Financial Freedom cites In re Trapp,
260 B.R. 267 (Bankr. D.S.C. 2001), in which this Court
quoted the holding in In re Taddeo, 685 F.2d 24 (2d. Cir.
1982) that "the power to cure must comprehend the
power to 'de-accelerate'." Financial Freedom also cites In
re Henry, 153 Fed. Appx. 146 (4th Cir. 2005), an
unpublished Fourth Circuit [**5] opinion in which the
Fourth Circuit found that debtor could not cure a claim
that fully matured prior to the bankruptcy filing within
the meaning of § 1322(b)(5).

4 [HN1] Section 1322(b)(2) provides, in relevant
part, that a chapter 13 plan may "modify the rights
of holders of secured claims, other than a claim
secured only by a security interest in real property
that is the debtor's principal residence..."
5 The parties do not appear to dispute that the
Property is property of the estate or that the
mortgage debt is a claim within the meaning of 11
U.S.C. §§ 1322(b)(2), (b)(5), (c)(2), or 101(5).
This Court has previously held that [HN2] even
where there is no privity of contract between
mortgage creditor and the debtor, the mortgage
creditor holds a claim against debtor's estate
where the debtor owns property as to which the
mortgage creditor holds a lien and that property is
property of the estate. See In re Trapp, 260 B.R.
267, 271 (Bankr. D.S.C. 2001).
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6 [HN3] Section 1322(b)(5) provides that
"notwithstanding [§ 1322(b)(2)], [the plan may]
provide for the curing of any default within a
reasonable time and maintenance of payments
while the case is pending on any ... secured claim
on which the last payment [**6] is due after the
date on which the final payment under the plan is
due."

In response, Debtor argues that § 1322(c)(2) contains
an exception that allows her to modify Financial
Freedom's Mortgage and pay its claim in full over the
term of her chapter 13 plan. [HN4] Section 1322(c)(2)
provides that "[n]otwithstanding [§ 1322(b)(2) and
applicable nonbankruptcy law ... in a case in which the
last payment on the original payment schedule for a claim
secured only by a security interest in real property that is
the debtor's principal residence is due before the date on
which the final payment under the plan is due, the plan
may provide for the payment of the claim as modified
pursuant to section 1325(a)(5) of this title." In other
words, with respect to mortgages on which the last
payment on the original payment schedule is due before
the date on which the final payment under the chapter 13
plan is due, debtors are permitted under §1322(c)(2) to
modify a mortgage creditor's rights by proposing in their
plan to pay the mortgage creditor in full over the course
of the bankruptcy. Under the terms of Debtor's Note and
Mortgage, no payment schedule is provided. By its terms,
the Note provides that the [**7] debt becomes
immediately payable in full upon the occurrence of one
of the following conditions: (1) death of the borrower, (2)
the transfer of all of borrower's title in the Property, (3)
the Property ceases to be the [*676] principal residence
of the borrower, (4) the borrower fails to physically
occupy the Property for a period of more than twelve
months, or (5) the borrower fails to perform an obligation
under the Mortgage. Debtor argues that § 1322(c)(2)
applies to Financial Freedom's debt in this case because
the death of Debtor's mother caused the debt to become
immediately payable in full and this payment was due
prior to the due date of the final payment under Debtor's
plan.

Financial Freedom argues that § 1322(c)(2) does not
apply because the debt in this case has not yet matured,
noting the maturity date set forth in the note is beyond the
term of Debtor's chapter 13 plan. This argument is not
persuasive. Financial Freedom contends that acceleration
of the Note has occurred in this case according to its

terms. [HN5] The term "acceleration" is defined as "the
advancing of a loan agreement's maturity date so that
payment of the entire debt is due immediately." Black's
Law Dictionary 11 [**8] (7th ed. 1999). Thus, the
acceleration of the Note in this case caused the last
payment of the debt to be moved to a date that was prior
to the date of the final payment on Debtor's chapter 13
plan. Furthermore, the authority cited by Financial
Freedom does not appear to address § 1322(c)(2). The
Court's opinion in Trapp addressed the issue of whether a
debtor could cure a default under § 1322(b)(5) where the
debt had been accelerated under the terms of the note due
to the debtor's default in making payments. The Court
concluded that the fact that the debt was accelerated due
to the debtor's default did not prohibit the curing of such
default through the chapter 13 plan. The applicability of §
1322(c)(2) was not raised. The debt in this case became
payable in full due to the occurrence of an acceleration
event under the terms of the Note and not due to default
in payment. In the Henry case, an unpublished opinion
that is not binding precedent, the Fourth Circuit only
addressed the issue of whether a debtor could cure a fully
matured debt under § 1322(b)(5). These cases do not
preclude a finding that § 1322(c)(2) would allow the
treatment proposed by Debtor in her chapter 13 plan.

The [**9] Fourth Circuit stated in Witt v. United
Companies Lending Corp. that § 1322(c)(2) serves
primarily to permit debtors to cure maturing obligations
by paying the remaining part of the debt over the life of a
chapter 13 plan and that this repayment flexibility is an
important tool for debtors in restructuring the payment of
home mortgage debt in chapter 13 plans. 113 F.3d 508,
512 (4th Cir. 1997). [HN6] This subsection has been
applied by bankruptcy courts in other jurisdictions to
permit a debtor to pay over the term of his plan the total
outstanding indebtedness on a reverse mortgage that
matured or accelerated prior to the petition date. See In re
Carter, No. 09-35587, 2009 Bankr. LEXIS 4201, 2009
WL 5215399, at *3 (Bankr. S.D. Tex. Dec. 28, 2009)
(holding that the debtor may pay the full outstanding
indebtedness of a reverse mortgage that matured
pre-petition as a result of the death of the mortgagor over
the course of his bankruptcy plan); see also In re Wilcox.,
209 B.R. 181, 183 (Bankr. E.D.N.Y. 1996) (same).
Furthermore, legislative history indicates that Congress
added this subsection for the purpose of overruling First
National Fidelity Corp. v. Perry (In re Perry), 945 F.2d
61 (3d Cir. 1991), which held [**10] that under § 1322
(b)(2), a debtor could not utilize § 1325(a)(5) to provide
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for a mortgage debt that was due in full prior to the due
date of the final payment of the plan by paying the full
amount of the secured claim though the chapter 13 plan.
See Witt, 113 F.3d at 512 (finding that the changes made
to § 1322(c) were intended to overrule the [*677] result
in Perry); see also In re Escue, 184 B.R. 287 (Bankr.
M.D. Tenn. 1995) ("[Section 1322](c)(2) appears to
contemplate mortgages which mature post-petition, but
the Congressional intent of this statute when considered
in light of the other provisions of Chapter 13, and the
overall objectives of bankruptcy, suggest that Congress
also intended for debtors to be able to cure defaults on
short-term mortgages which mature or balloon prior to
the petition date.")

Based on its examination of the language of §
1322(c)(2), the legislative history and case law
interpreting this section,7 the Court finds § 1322(c)(2)
applies to permit Debtor to pay the full amount of
Financial Freedom's claim over the course of her
bankruptcy plan. Separately, even if § 1322(c)(2) did not
apply, the substantial equity in the Property could allow
Debtor, who is financially [**11] able to retire the debt
in a short period, to retain the collateral for a substantial
period even without a confirmed plan in order to seek to
pay or refinance the debt. Accordingly, First Financial's
objection on the basis that its treatment under the plan is
impermissible is overruled.

7 This Court agrees with the reasoning in the
Carter and Wilcox opinions and notes that these
cases were decided on nearly identical facts as the
case at bar.

Financial Freedom also objects to confirmation on
the basis that the plan lacks feasibility because Debtor is
relying on assistance from family members and on the
basis that the plan has been proposed in bad faith because
Debtor knew the Note was due upon her mother's death.
It asserts that the plan is not feasible because Debtor is
relying on assistance from family members. However,
Debtor presented testimony that she has been regularly
employed with the same employer for eleven years and is
receiving contributions from her daughter, who is
employed and has lived with Debtor for over forty years.
She also testified that her son had recently moved into the

family home and was contributing to the household
expenses. The chapter 13 trustee did not [**12] raise
concerns regarding the feasibility of the plan and
recommended confirmation in the event Financial
Freedom's objection was overruled. No persuasive
evidence was presented indicating bad faith. Accordingly,
the Court finds that Financial Freedom's objection to
confirmation on these grounds should be overruled.

Finally, Financial Freedom seeks relief from the
automatic stay pursuant to 11 U.S.C. § 362(d)(1) on the
grounds that Debtor cannot cure the default and its
interest is not adequately protected. Debtor's plan
proposes to pay the full outstanding indebtedness of the
mortgage, plus interest, over the course of her bankruptcy
plan. As previously discussed, it appears that the
proposed treatment of Financial Freedom's claim in the
plan is permitted under § 1322(c)(2) and provides
assurance of periodic payments to Financial Freedom.8

The parties do not dispute that there is significant equity
in the Property and that the Property, as Debtor's
residence, is necessary for reorganization. It appears that
Financial Freedom's interest is adequately protected by
the equity in the Property and the proposed payments.
Accordingly, the Court finds no cause for relief from the
automatic [**13] stay.

8 The Court observes that Financial Freedom has
not yet filed a proof of claim. The deadline for
filing a proof of claim has not yet expired.
Without an allowed claim, Financial Freedom will
not receive distributions under the plan.

For the foregoing reasons, the Financial Freedom's
Objection to Confirmation is [*678] overruled and its
Motion to Modify Stay is denied.

AND IT IS SO ORDERED.

/s/ John E. Waites

UNITED STATES BANKRUPTCY JUDGE

Columbia, South Carolina
March 2, 2010
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IN RE: LENA L. BOUDREAUX, DEBTOR

CASE NO. 09-12724 SECTION A, CHAPTER 13

UNITED STATES BANKRUPTCY COURT FOR THE EASTERN DISTRICT OF
LOUISIANA

2010 Bankr. LEXIS 777

February 24, 2010, Decided

CASE SUMMARY:

PROCEDURAL POSTURE: As of the date that a
debtor filed her petition for relief under Chapter 13, her
home loan was fully accelerated because she failed to
maintain the required insurance on the property. The
creditor, who held a reverse mortgage executed by the
debtor, filed a motion to lift the stay, and the debtor
opposed the motion.

OVERVIEW: The debtor had executed a reverse
mortgage on her residential property in favor of the
creditor. She proposed to pay the past due amounts
through her Chapter 13 plan, but the creditor contended
that the debtor could not "de-accelerate" the debt and
modify the secured loan by curing the defaults over the
length of the plan and reinstating the contract. The court
concluded that the debtor's monetary obligations were
secured by a security interest on her primary residence
and that the reverse mortgage did not change that fact.
The fact that the debtor's monetary obligations were not
specifically delineated under the note was of no effect.
Her obligation to pay property taxes when due in full and
to insure the property obligated the debtor to monetary
satisfaction of her obligations on a timely basis. The
monthly installments paid by the creditor to the debtor
were nothing other than advances on a loan subject to
repayment with interest. The debtor proposed a plan that
fully satisfied all amounts due prepetition and placed the

loan contractually current on its completion. Thus, the
creditor's rights were not modified and the provisions of
11 U.S.C.S. § 1322(c)(2) were honored.

OUTCOME: The court denied the creditor's motion to
lift the stay.

LexisNexis(R) Headnotes

Bankruptcy Law > Individuals With Regular Income >
Plans > Contents
[HN1] A plan may not modify the rights of a secured
creditor if the claim is secured by the debtor's principal
residence. However, there are exceptions. A prepetition
default that results in the acceleration of the debt may be
cured in one of two ways. The entire debt may be repaid
within the plan term under repayment terms approved by
a court. Alternatively, the past due prepetition amounts
may be satisfied over the term of the plan such that on the
plan's completion, the loan will be current and its
remaining balance satisfied as originally contracted.

Bankruptcy Law > Individuals With Regular Income >
Plans > Contents
[HN2] 11 U.S.C.S. § 1322(b), construed in light of its
legislative history and of its context within Chapter 13 as
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a whole, evinces no legislative intent that a
home-mortgagor debtor is barred either (a) from curing a
pre-petition acceleration into maturity of the unpaid
installments due upon his home mortgage, or (b) from
proposing (in his Chapter 13) plan for consideration by
the bankruptcy court) that all past due or matured
amounts secured by his home mortgage be paid during
the term of his plan, if approved by the court - so that,
thereby, proceedings upon foreclosure of his home
mortgage may be properly stayed, while permitting the
debtor to pay off his arrearages in accordance with the
terms of the plan confirmed by the court.

Bankruptcy Law > Individuals With Regular Income >
Plans > Contents
[HN3] 11 U.S.C.S. § 1322 governs all loans created by
agreement that are secured by the debtor's primary
residence.

Real Property Law > Financing > Mortgages & Other
Security Instruments > Definitions & Interpretation
Real Property Law > Financing > Mortgages & Other
Security Instruments > Nonconventional Mortgages
[HN4] A reverse mortgage is nothing more than a
contractual obligation between the parties.

COUNSEL: [*1] For Lena L. Boudreaux, Debtor:
Edwin M. Shorty, Jr., Shorty, Dooley & Hall, LLC, New
Orleans, LA.

Trustee: S. J. Beaulieu, Jr., Metairie, LA.

JUDGES: Hon. Elizabeth W. Magner, U.S. Bankruptcy
Judge.

OPINION BY: Elizabeth W. Magner

OPINION

REASONS FOR DECISION

This matter came before the Court on October 27,
2009, on the Motion to Lift Stay filed by Reverse
Mortgage Solutions, Inc., as assignee of Standard
Mortgage Corp., ("RMS") 1 and the Opposition filed by
Lena L. Boudreaux ("Debtor"). 2 The Court ordered
post-hearing briefs, which were filed on November 30,
2009. 3 After the filing of the briefs, the Court took the

matter under advisement.

1 Pl. 12.
2 Pl. 18.
3 Pl. 28 and 29.

I. Facts

Debtor filed for relief under Chapter 13 of the
Bankruptcy Code on August 27, 2009 ("Petition Date").

On May 10, 2004, Debtor executed a reverse
mortgage on her property at 4231-33 S. Street, New
Orleans, in favor of RMS. The mortgage required Debtor
to maintain insurance and satisfy all property taxes
accruing on the property in exchange for monthly
payments through August 29, 2071. At the end of the
term, the property is subject to sale to satisfy the amounts
advanced with interest.

Prior to filing, Debtor failed to maintain insurance on
[*2] the property. As a result, RMS declared the contract
immediately payable in full. 4 Both Debtor and RMS
agree that the loan was fully accelerated on the Petition
Date. 5

4 Pl. 12, Exh. B, P 9.
5 Pl. 28, p. 2; Pl. 29, p. 1.

Debtor proposes to pay the past due insurance
premiums, taxes, and attorneys' fees, to RMS through her
Chapter 13 plan ("the Plan"). 6 RMS contends that Debtor
cannot "de-accelerate" the debt and modify the secured
loan by curing the defaults over the length of the Plan and
reinstating the contract.

6 Pl. 20.

II. Law and Analysis

[HN1] A plan may not modify the rights of a secured
creditor if the claim is secured by the debtor's principal
residence. 7 However, there are exceptions. A prepetition
default that results in the acceleration of the debt may be
cured in one of two ways. The entire debt may be repaid
within the plan term under repayment terms approved by
the Court. 8 Alternatively, the past due prepetition
amounts may be satisfied over the term of the plan such
that on the plan's completion, the loan will be current and
its remaining balance satisfied as originally contracted. In
Grubbs v. Houston First American Savings Association, 9

an en banc [*3] Fifth Circuit explained:
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[HN2] Section 1322(b) of the Code,
construed in light of its legislative history
and of its context within Chapter 13 as a
whole, evinces no legislative intent that a
home-mortgagor debtor is barred either (a)
from curing a pre-petition acceleration
into maturity of the unpaid installments
due upon his home mortgage, or (b) from
proposing (in his Chapter 13)plan for
consideration by the bankruptcy court)
that all past due or matured amounts
secured by his home mortgage be paid
during the term of his plan, if approved by
the court - so that, thereby, proceedings
upon foreclosure of his home mortgage
may be properly stayed, while permitting
the debtor to pay off his arrearages in
accordance with the terms of the plan
confirmed by the court. 10

7 11 U.S.C. § 1322(b)(2).
8 11 U.S.C. § 1322(c)(2).
9 Grubbs v. Houston First American Savings
Association, 730 F.2d 236 (5th Cir. 1984); see
also In re Taddeo, 685 F.2d 24 (2nd Cir. 1982)
and Matter of Clark, 738 F.2d 869 (7th Cir.
1984).
10 Id. at 237.

RMS argues that Grubbs is distinguishable because a
reverse mortgage is not a "conventional loan," does not
have regular installment payments, and is subject to
acceleration under Housing [*4] and Urban
Development ("HUD") regulations which do not provide
for cure. RMS does not cite a single case in support of its
position.

[HN3] Section 1322 governs all loans created by
agreement that are secured by the debtor's primary
residence. 11 Contrary to RMS' assertion, [HN4] a reverse
mortgage is nothing more than a contractual obligation
between the parties. Debtor's monetary obligations are
secured by a security interest over his primary residence.
As such, a reverse mortgage falls squarely within the
holding of Grubbs. The fact that Debtor's monetary
obligations are not specifically delineated under the note
by amount or time is of no effect. Debtor's obligation to
pay property taxes when due in full, as well as to insure

the property against all risks, obligates Debtor to
monetary satisfaction of her obligations on a timely basis.
In addition, the monthly installments paid by RMS to
Debtor are nothing other than advances on a loan subject
to repayment with interest upon maturity or Debtor's
death.

11 11 U.S.C. §§ 1322(b)(2) and 101(51).

RMS' argument that HUD regulations do not provide
for the de-acceleration of the debt is also without support.
The terms of RMS' mortgage are directly contrary [*5]
to its position. Paragraph 11 of the mortgage provides:

11. Reinstatement. Borrower has a right
to be reinstated if Lender has required
immediate payment in full. This right
applies after foreclosure proceedings are
instituted. To reinstate this Security
Instrument, Borrower shall correct the
condition which resulted in the
requirement for immediate payment in
full. Foreclosure costs and reasonable and
customary attorneys' fees and expenses
properly associated with a foreclosure
proceeding shall be added to the principal
balance. Upon reinstatement by Borrower,
this Security Instrument and the
obligations that it secures shall remain in
effect as if Lender had not required
immediate payment in full. 12

12 Pl. 12, Exh. B.

Debtor's case is comparable to In re Carter. 13 In
Carter, the debtor's mother executed a reverse mortgage
in favor of a creditor also subject to HUD regulations.
The loan matured when the debtor's mother died, and the
debtor inherited a 20% interest in the home. The Carter
Court ruled that the creditor had an in rem claim against
the debtor's property that could be included in the debtor's
Chapter 13 plan. 14 The Court also ruled that the debtor
could pay the full debt [*6] through the plan.

13 In re Carter, 2009 Bankr. LEXIS 4201, 2009
WL 5215399 (Bankr.S.D.Tex. 2009).
14 Id. citing Johnson v. Home State Bank, 501
U.S. 78, 111 S.Ct. 2150, 115 L.Ed.2d 66 (1991).
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Similarly in In re Wilcox, 15 the debtor's father
executed a reverse mortgage in favor of the creditor. The
debtor's father died prepetition, leaving the debtor a 50%
interest in the home. The debt was accelerated upon the
death of the debtor's father, so the full balance was owed
prepetition. The debtor proposed to pay the full balance
through his Chapter 13 plan. The Court found:

[11 U.S.C. § 1322(c)(2)] appears to
contemplate mortgages which mature
post-petition, but the Congressional intent
of this statute when considered in light of
the other provisions of Chapter 13, and the
overall objections of bankruptcy, suggest
that Congress also intended for debtors to
be able to cure defaults on short-term
mortgages which mature or balloon prior
to the petition date. . . . [B]ased upon the
legislative history, the stated objectives of
Chapter 13, and Congress' preference for a
Chapter 13 filing rather than [] Chapter 7,
that Congress intended to allow debtors to
cure a mortgage indebtedness which
mature[d] or ballooned prepetition [*7] by
providing for full payment [] to the
mortgagee over the life of the Chapter 13
Plan. 16

15 In re Wilcox, 209 B.R. 181 (Bankr.E.D.N.Y.
1996).
16 Id. at 183 (quoting In re Escue, 184 B.R. 287
(Bankr.M.D.Tenn. 1995)).

Unlike Carter or Wilcox, the obligations owed in this
case were contracted by Debtor and are fully executable
against her. The contract provides that upon default, RMS
may declare the contract fully accelerated. Acceleration is
a remedy on default which RMS argues cannot be
unwound under HUD regulations. RMS offers no legal
support for its position, and its own contract and the
jurisprudence are squarely at odds with its assertions.

The Grubbs Court provides an exhaustive legislative
history of section 1322(b). The en banc Fifth Circuit
determined Congress' intent was to allow the cure of
accelerated debt upon the filing, distinguishing between
the power to "cure" and "de-accelerate" and section
1322(b)'s prohibition against modification of a
mortgagee's rights. 17 In its opinion, the Fifth Circuit

explained:

[W]e should note that the clause, "on
which the last payment is due," can be
interpreted, as a matter of preempting
federal bankruptcy law, to mean "on
which the last payment [*8] before
acceleration is due." 18

17 730 F.2d at 242-246.
18 Id. at 241 n.7.

Grubbs specifically rejected the notion that state
laws, or in this case federal regulations, would determine
the effect of the creditor's acceleration and the debtor's
ability to cure his default. 19

To permit, for chapter 13 purposes, the
variations of the laws of the different
states to govern the effect of an
acceleration and its curability, would be to
defeat one of Congress' important
purposes, in exercising its preemptive
bankruptcy powers under the federal
constitution, to provide by chapter 13 a
uniform national remedy . . . by which to
adjust the debts of individuals with regular
incomes as an alternative to them being
forced to undergo liquidating bankruptcy.
H. Rep. No. 595, 95th Cong., 1st Sess.
4-5, 116-21 (1977); 5 Collier on
Bankruptcy, P 1300.01 (5th ed. 1983).
Along with the Taddeo panel, "[w]e do not
believe that Congress labored for five
years over this controversial question only
to remit consumer debtors-intended to be
primary beneficiaries of the new Code-to
the harsher mercies of state law." 685 F.2d
at 25. 20

19 Id. at. 240-241.
20 Id. at 241 n.9.

Debtor has proposed a plan which fully satisfies [*9]
all amounts due prepetition and places the loan
contractually current on its completion. As a result, RMS'
rights are not modified and the provisions of 11 U.S.C. §
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1322(c)(2) are honored. For these reasons and in
accordance with the cases cited above, the Motion to Lift
Stay filed by RMS is denied. An Order in accord with
these Reasons will be separately rendered.

New Orleans, Louisiana, February 24, 2010.

/s/ Hon. Elizabeth W. Magner

Hon. Elizabeth W. Magner

U.S. Bankruptcy Judge
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Reverse Mortgages:
Get the Facts Before Cashing in on Your Home’s Equity

If you’re 62 or older – and looking for money 
to finance a home improvement, pay off your 

current mortgage, supplement your retirement 
income, or pay for healthcare expenses – you may 
be considering a reverse mortgage. It’s a product 
that allows you to convert part of the equity in your 
home into cash without having to sell your home or 
pay additional monthly bills. 

The Federal Trade Commission (FTC), the 
nation’s consumer protection agency, wants you to 
understand how reverse mortgages work, the types of 
reverse mortgages available, and 
how to get the best deal.

In a “regular” mortgage, you 
make monthly payments to the 
lender. In a “reverse” mortgage, 
you receive money from the 
lender, and generally don’t have 
to pay it back for as long as you 
live in your home. The loan is 
repaid when you die, sell your 
home, or when your home is no longer your primary 
residence. The proceeds of a reverse mortgage 
generally are tax-free, and many reverse mortgages 
have no income restrictions. 
 

Types of Reverse 
Mortgages
There are three types of reverse mortgages:

 ■ single-purpose reverse mortgages, offered by 
some state and local government agencies and 
nonprofit organizations

 ■ federally-insured reverse mortgages, known as 
Home Equity Conversion Mortgages (HECMs) 
and backed by the U. S. Department of Housing 
and Urban Development (HUD)

 ■ proprietary reverse mortgages, 
private loans that are backed 
by the companies that develop 
them.

 ■ Single-purpose reverse 
mortgages are the least 
expensive option. They are not 
available everywhere and can 
be used for only one purpose, 
which is specified by the 

government or nonprofit lender. For example, 
the lender might say the loan may be used only 
to pay for home repairs, improvements, or 
property taxes. Most homeowners with low or 
moderate income can qualify for these loans.
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In a reverse mortgage, you 
receive money from the 

lender, and generally don’t 
have to pay it back for as long 

as you live in your home.



 ■ HECMs and proprietary reverse mortgages 
may be more expensive than traditional home 
loans, and the upfront costs can be high. That’s 
important to consider, especially if you plan 
to stay in your home for just a short time or 
borrow a small amount. HECM loans are 
widely available, have no income or medical 
requirements, and can be used for any purpose.

Before applying for a HECM, you must meet with 
a counselor from an independent government-
approved housing counseling agency. Some lenders 
offering proprietary reverse mortgages also require 
counseling. The counselor is required to explain 
the loan’s costs and financial implications, and 
possible alternatives to a HECM, like government 
and nonprofit programs or a single-purpose or 
proprietary reverse mortgage. The counselor also 
should be able to help you compare the costs of 
different types of reverse mortgages and tell you 
how different payment 
options, fees, and other 
costs affect the total cost 
of the loan over time. 
To find a counselor, visit 
www.hud.gov/offices/hsg/
sfh/hecm/hecmlist.cfm or 
call 1-800-569-4287. Most 
counseling agencies charge 
around $125 for their services. The fee can be paid 
from the loan proceeds, but you cannot be turned 
away if you can’t afford the fee. 

How much you can borrow with a HECM or 
proprietary reverse mortgage depends on several 
factors, including your age, the type of reverse 
mortgage you select, the appraised value of your 
home, and current interest rates. In general, the 

older you are, the more equity you have in your 
home, and the less you owe on it, the more money 
you can get.

The HECM lets you choose among several payment 
options. You can select:

 ■ a “term” option – fixed monthly cash advances 
for a specific time.

 ■ a “tenure” option – fixed monthly cash advances 
for as long as you live in your home.

 ■ a line of credit that lets you draw down the loan 
proceeds at any time in amounts you choose 
until you have used up the line of credit.

 ■ a combination of monthly payments and a line 
of credit.

You can change your payment option any time for 
about $20.

HECMs generally provide 
bigger loan advances at a lower 
total cost compared with 
proprietary loans. But if you 
own a higher-valued home, 
you may get a bigger loan 
advance from a proprietary 
reverse mortgage. So if your 
home has a higher appraised 

value and you have a small mortgage, you may 
qualify for more funds. 

Loan Features
Reverse mortgage loan advances are not taxable, 
and generally don’t affect your Social Security or 
Medicare benefits. You retain the title to your home, 
and you don’t have to make monthly repayments. 
The loan must be repaid when the last surviving 

HECM loans are widely available, 
have no income or medical 

requirements, and can be used for 
any purpose.
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borrower dies, sells the home, or no longer lives in 
the home as a principal residence. 

In the HECM program, a borrower can live in a 
nursing home or other medical facility for up to 12 
consecutive months before the loan must be repaid.

If you’re considering a reverse mortgage, be aware that:

 ■ Lenders generally 
charge an origination 
fee, a mortgage 
insurance premium 
(for federally-insured 
HECMs), and other 
closing costs for a 
reverse mortgage. 
Lenders also may charge servicing fees during the 
term of the mortgage. The lender sometimes sets 
these fees and costs, although origination fees for 
HECM reverse mortgages currently are dictated 
by law. Your upfront costs can be lowered if 
you borrow a smaller amount through a reverse 
mortgage product called a “HECM Saver.”

 ■ The amount you owe on a reverse mortgage 
grows over time. Interest is charged on the 
outstanding balance and added to the amount 
you owe each month. That means your total debt 
increases as the loan funds are advanced to you 
and interest on the loan accrues. 

 ■ Although some reverse mortgages have fixed 
rates, most have variable rates that are tied to a 
financial index: they are likely to change with 
market conditions.

 ■ Reverse mortgages can use up all or some of the 
equity in your home, and leave fewer assets for 

you and your heirs. Most reverse mortgages have 
a “nonrecourse” clause, which prevents you or 
your estate from owing more than the value of 
your home when the loan becomes due and the 
home is sold. However, if you or your heirs want 
to retain ownership of the home, you usually 
must repay the loan in full – even if the loan 

balance is greater than 
the value of the home. 

 ■ Because you retain 
title to your home, 
you are responsible 
for property taxes, 
insurance, utilities, 
fuel, maintenance, and 

other expenses. If you don’t pay property taxes, 
carry homeowner’s insurance, or maintain the 
condition of your home, your loan may become 
due and payable. 

 ■ Interest on reverse mortgages is not deductible 
on income tax returns until the loan is paid off 
in part or whole. 

Getting a Good Deal
If you’re considering a reverse mortgage, shop 
around. Compare your options and the terms 
various lenders offer. Learn as much as you can about 
reverse mortgages before you talk to a counselor or 
lender. That can help inform the questions you ask 
that could lead to a better deal.

 ■ If you want to make a home repair or 
improvement – or you need help paying your 
property taxes – find out if you qualify for any 
low-cost single-purpose loans in your area. Area 
Agencies on Aging (AAAs) generally know about 
these programs. To find the nearest agency, visit 

Reverse mortgage loan advances are not 
taxable, and generally don’t affect your 

Social Security or Medicare benefits.
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www.eldercare.gov or call 1-800-677-1116. Ask 
about “loan or grant programs for home repairs 
or improvements,” or “property tax deferral” or 
“property tax postponement” programs, and how 
to apply. 

 ■ All HECM lenders must follow HUD rules. 
And while the mortgage insurance premium 
is the same from lender to lender, most loan 
costs, including the origination fee, interest 
rate, closing costs, and servicing fees vary 
among lenders. 

 ■ If you live in a higher-
valued home, you may 
be able to borrow more 
with a proprietary reverse 
mortgage, but the more 
you borrow, the higher 
your costs. The best way 
to see key differences 
between a HECM and a proprietary loan is 
to do a side-by-side comparison of costs and 
benefits. Many HECM counselors and lenders 
can give you this important information. 

 ■ No matter what type of reverse mortgage you’re 
considering, understand all the conditions 
that could make the loan due and payable. 
Ask a counselor or lender to explain the Total 
Annual Loan Cost (TALC) rates: they show 
the projected annual average cost of a reverse 
mortgage, including all the itemized costs. 

Be Wary of Sales Pitches
Some sellers may offer you goods or services, like 
home improvement services, and then suggest that 
a reverse mortgage would be an easy way to pay for 

them. If you decide you need what’s being offered, 
shop around before deciding on any particular seller. 
Keep in mind that the total cost of the product or 
service is the price the seller quotes plus the costs – 
and fees – tied to getting the reverse mortgage.

Some who offer reverse mortgages may pressure you 
to buy other financial products, like an annuity or 
long term care insurance. Resist that pressure. You 
don’t have to buy any products or services to get a 
reverse mortgage (except to maintain the adequate 
homeowners or hazard insurance that HUD and 
other lenders require). In fact, in some situations, it’s 

illegal to require you to buy 
other products to get a reverse 
mortgage. 

The bottom line: If you 
don’t understand the cost or 
features of a reverse mortgage 
or any other product 

offered to you – or if there is pressure or urgency 
to complete the deal – walk away and take your 
business elsewhere. Consider seeking the advice of a 
family member, friend, or someone else you trust. 

Your Right to Cancel
With most reverse mortgages, you have at least three 
business days after closing to cancel the deal for any 
reason, without penalty. To cancel, you must notify 
the lender in writing. Send your letter by certified 
mail, and ask for a return receipt. That will allow 
you to document what the lender received and 
when. Keep copies of your correspondence and any 
enclosures. After you cancel, the lender has 20 days 
to return any money you’ve paid up to then for the 
financing.

You don’t have to buy any 
products or services to get a  

reverse mortgage. 
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Reporting Possible Fraud
If you suspect that someone involved in the 
transaction may be violating the law, let the 
counselor, lender, or loan servicer know. Then, file a 
complaint with:

 ■ the Federal Trade Commission 
(FTC). You can do that online at 
www.ftccomplaintassistant.gov or by phone at 
1-877-FTC-HELP (1-877-382-4357). 

 ■ your state Attorney General’s office at 
naag.org or state banking regulatory agency at 
www.csbs.org/Pages/default.aspx.

Whether a reverse mortgage is right for you is a big 
question. Consider all your options. You may qualify 
for less costly alternatives. 
The following organizations 
have more information:

Reverse Mortgage 
Education Project 
AARP Foundation 
601 E Street, NW 
Washington, DC 20049 
www.aarp.org/revmort 
1-800-209-8085 

U. S. Department of Housing and Urban 
Development (HUD) 
451 7th Street, SW 
Washington, DC 20410 
www.hud.gov/offices/hsg/sfh/hecm/rmtopten.cfm 
1-800-CALL-FHA (1-800-225-5342)

Federal Trade Commission 
Consumer Response Center 
600 Pennsylvania Avenue, NW 
Washington, DC 20580 
www.ftc.gov/yourhome 
1-877-FTC-HELP ( 1-877-382-4357)

The FTC works to prevent fraudulent, deceptive 
and unfair business practices in the marketplace 
and to provide information to help consumers spot, 
stop and avoid them. To file a complaint or get free 
information on consumer issues, visit ftc.gov or 
call toll-free, 1-877-FTC-HELP (1-877-382-4357); 
TTY: 1-866-653-4261. Watch a video, How to File 
a Complaint, at ftc.gov/video to learn more. The 
FTC enters consumer complaints into the Consumer 
Sentinel Network, a secure online database and 

investigative tool used 
by hundreds of civil and 
criminal law enforcement 
agencies in the U.S. 
and abroad.

If there is pressure or urgency to 
complete the deal, walk away and 

take your business elsewhere.
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The Federal Trade Commission (FTC) is the nation’s consumer protection agency. Here are some tips from 
the FTC to help you be a more savvy consumer.

1. Know who you’re dealing with. Do business only with companies that clearly provide their name, 
street address, and phone number.

2. Protect your personal information. Share credit card or other personal information only when 
buying from a company you know and trust. 

3. Take your time. Resist the urge to “act now.” Most any offer that’s good today will be good  
tomorrow, too. 

4. Rate the risks. Every potentially high-profit investment is a high-risk investment. That means you 
could lose your investment — all of it. 

5. Read the small print. Get all promises in writing and read all paperwork before making any 
payments or signing any contracts. Pay special attention to the small print. 

6. “Free” means free. Throw out any offer that says you have to pay to get a gift or a “free” gift. If 
something is free or a gift, you don’t have to pay for it. Period. 

7. Report fraud. If you think you’ve been a victim of fraud, report it. It’s one way to get even with a 
scam artist who cheated you. By reporting your complaint to 1-877-FTC-HELP or ftc.gov, you are 
providing important information to help law enforcement officials track down scam artists and stop 
them! 
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REVERSE MORTGAGE OFFERS

SENIOR CITIZENS over the age of 62 whose homes carry little or no mortgage debt may receive

offers for a specialized loan called a reverse mortgage. Under these arrangements, eligible home-

owners are promised an upfront cash payout with no obligation to repay the loan. Even better,

the sales pitch goes, seniors can live out the rest of their lives in their own homes – with no

monthly mortgage – and have extra money to spend enjoying their retirement years.

So what’s the catch? Although seniors are generally not required to repay these loans, once they

pass away or permanently leave their homes, that property essentially belongs to the lender.

Under a typical arrangement, the lender places a lien on the property in exchange for the cash

it provides to the borrower. This allows the lender to recoup the loan, fees and interest, by sell-

ing the home after it is vacated.

Reverse mortgages are attractive to many seniors, particularly those who are not concerned

with leaving behind property for their relatives or friends to inherit. But homeowners who are

considering a reverse mortgage need to know that these agreements significantly reduce or

eliminate the inheritance that would have otherwise gone to their surviving loved ones. As 

with all matters involving their homes, seniors should carefully consider the fine print before

accepting the terms of a reverse mortgage.

Seniors who are interested in a reverse mortgage should contact the U. S. Department of

Housing and Urban Development (HUD) at (800) 569-4287 for a list of local lenders that 

are approved by the Federal Housing Administration. HUD can also supply the name of a 

government-approved debt counseling agency, which can provide useful information to 

homeowners considering a reverse mortgage.

   



WRITE TO: Greg Abbott, Office of the Attorney General 
PO Box 12548, Austin, TX 78711-2548

800-252-8011 • www.oag.state.tx.us

Senior citizens may consider hiring an attorney to help them review reverse mortgage docu-

ments. Seniors can contact the Office of the Attorney General at (800) 252-8011 or visit 

our Web site at www.oag.state.tx.us to find out about legal clinics and other free legal help.

Even when dealing with legitimate lenders, seniors should carefully consider more than one

reverse mortgage offer, because terms of varying offers can differ significantly. Homeowners

should NEVER sign any paperwork that affects their home unless they clearly understand 

the impact of what they are signing. Seniors should walk away from any lender who tries to

pressure them into making a quick, spur-of-the-moment decision.

Finally, seniors interested in a reverse mortgage should be very skeptical of “mortgage consult-

ants.” Some unscrupulous operators will insist that a home needs costly renovations in order

for the homeowner to qualify for a loan. Seniors should be particularly wary of consultants

who insist on using a specific contractor. If the consultant is unable to help the homeowner

obtain a loan, then the homeowner could be left with a sizeable remodeling bill. Refusal to 

pay the bill could cost the homeowner his or her home. If repairs or renovations are necessary,

consumers should deal directly with lenders and registered builders or contractors to compare

their offers and recommendations. Consumers who believe they have encountered a reverse

mortgage scam should immediately contact the Office of the Attorney General.

Sincerely,

Greg Abbott

Attorney General of Texas
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AARP does not endorse any reverse mortgage lender or product, but 
wants you to have the information you need to make an informed 

decision about these loans and other, less costly, alternatives.

AARP prohibits any company or individual from inserting a  
name or attaching any materials to this publication.

If your copy of this booklet includes any attachment or contact  
information for a lender or any other company, please notify AARP  

by calling 1-888-687-2277 toll free.
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Reverse Mortgage Loans: Borrowing Against Your Home
October 2010 Update

Since the publication of this booklet in 2008, there have been a number of important changes 
in the reverse mortgage world. The following is a summary of these issues, as they affect the 
content of this book as of October 2010. Page numbers are provided to help you find the areas of 
the book that are affected by these changes.

Property eligibility:  Though legislation to allow HECM loans on cooperatives was passed, the 
enabling regulations have not been finalized, so as of this time (October 2010), cooperatives are 
still not eligible. (page 8)

Home value limits:  The nationwide home value limit of $417,000 on HECM loans was raised 
to $625,500 and will continue at that level until at least December 2011. This increase made 
HECMs more attractive for borrowers with higher value homes, and is one reason for the 
disappearance of proprietary loans. (pages 9, 26, 32)

Loan amounts:  HUD reduced the percentages of home value that can be borrowed, as of 
October 1, 2009. For example, prior to October 2009, a 62-year-old homeowner could borrow 
about 62% of their home value in a HECM loan. After the 2009 change, they could get about 
56%.  Similar changes were put in place at all age levels. On October 4, 2010, another set of 
changes went into effect, with more complicated results. In general, loan limits were reduced 
by another 1-5 percent. However, for some borrowers with low interest rates, loan amounts 
increased compared to 2009. These changes affect estimated loan amounts throughout this 
book, such as the tables on page 10 and 11, and examples on pages 9 and 15.

Origination fee:  Limits on origination fees have not changed, but the willingness of lenders 
to reduce or even eliminate origination fees has changed dramatically. Since April 2010, some 
lenders are waiving or reducing origination fees on many of their loans. Be aware that some 
lenders offer the lower origination fee in exchange for a higher interest rate, and some offer 
lower origination fees only on lump-sum loans, so make sure you get the details. (page 13)

Servicing fees:  As with origination fees, lenders have recently begun reducing or eliminating 
monthly servicing fees on many loans. When comparison shopping for a lender, it pays to ask 
about a $0 service fee, as this can increase available loan proceeds by several thousand dollars. 
As with origination fees, lower service fees may be offset by higher interest rates in some 
cases. (page 14)

Mortgage insurance premiums:  Beginning October 4, 2010, the annual mortgage insurance 
premium on all HECM loans increased from 0.5% per year to 1.25% per year. (pages 13, 14, 15, 16)

Creditline growth rate:  Because of the increase in the annual mortgage insurance premium, 
the creditline growth rate will now be the interest rate + 1.25%. (page 10)

Fixed interest rates:  Fixed rates became much more widely available beginning in early 
2009, and many lenders are offering moderately low fixed rates at this time. It is still the case 
that lenders typically require a 100% lump sum draw as a condition of offering the fixed rate 
option —that is, the borrower must take all available loan funds at closing.  (page 27)
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Adjustable interest rates:  Rates that adjust only once a year stopped being widely available in 
September 2009. At the present time, adjustable-rate HECMs are all monthly adjustable, and 
nearly all are based on the LIBOR index, which is more volatile than the 10-year Treasury rate 
that has been historically used as the basis for HECM loans. (page 27)

HECM for Purchase:  A new variation on the HECM program that began in 2009, the 
HECM for Purchase allows a borrower to use a HECM to purchase a new home, rather than 
borrowing against a home they already own. Loan-to-value percentages are the same as for 
regular HECMs.  The borrower can use the HECM to pay for part of the purchase, and then 
would have to bring a downpayment equal to the remaining cost of the home. For example, 
a 62-year-old borrower who wanted to buy a $200,000 home could get about $112,000 from a 
HECM, and then would have to pay about $88,000 plus closing costs using their own funds. 
Borrowers must make their new homes their principal residence within 60 days of closing the 
loan.

HECM Saver:  Another variation on the HECM went into effect on October 4, 2010. The 
HECM Saver product has a much lower upfront mortgage insurance premium (0.01% 
compared to 2%), but offers loan amounts that are 10-18% lower than the traditional HECM, 
which is now called the HECM Standard. This product is designed for people who want to 
borrow a smaller amount of money. Also, since the upfront costs are lower, it can be more 
appropriate for those who expect to move or sell the home within a few years.

Non-HECM reverse mortgages:  Proprietary, or privately insured, reverse mortgages (those 
that are not FHA-insured HECM loans) nearly vanished from the marketplace during the 
recession. At this time, only a few products are available, mostly for very high-value homes.  
(pages 8, 20, 26)

Reverse mortgage counseling:  All HECM counselors are now required to pass an exam and 
receive specialized education in order to be HUD-approved. A searchable list of agencies with 
approved HECM counselors can be found at: https://entp.hud.gov/idapp/html/
hecm_agency_look.cfm. (page 25)

Preparing for counseling:  As of September 2010, all HECM counselors are required to send 
a packet of information to each client, and allow time for the client to review it, before the 
counseling session can take place. This packet will include individualized loan estimates and 
other materials. “Emergency” or same-day counseling is only available in cases of financial or 
medical emergency. (page 25)

Selecting a lender:  As noted above, there is now more variation among lenders with respect 
to loan costs. Be sure to ask about servicing fees, origination fees, and 3rd party costs. Some 
lenders are even offering to pay the initial mortgage insurance premium on the client’s behalf. 
If you are considering an adjustable rate HECM, be sure to ask about the “margin”—this is the 
part of the rate that the lender actually controls.  

Note that some lenders will offer reduced fees only on the fixed-rate products with the lump-sum 
draw requirement. Others will offer reduced fees on both fixed and adjustable-rate products.  
Don’t let yourself be talked into borrowing more money than you need, just to get lower 
upfront fees—a lump-sum draw can cost you a lot more money in the long run! (page 28)

https://entp.hud.gov/idapp/html/hecm_agency_look.cfm
https://entp.hud.gov/idapp/html/hecm_agency_look.cfm
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Reprinting with permission only.
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1) Do you really need a reverse 
mortgage? Why are you interested in 
these loans? What would you do with the 
money you would get from one? Are the 
needs you intend to meet really worth the 
high cost of these loans? 

If you want to take that dream vacation, 
a reverse mortgage is a very expensive 
way to pay for it. Investing the money 
from these loans is an especially bad idea 
because the loan is highly likely to cost 
more than you could safely earn. 

If anyone is trying to sell you something 
and recommending you use a reverse 
mortgage to pay for it, that’s generally 
a good sign that you don’t need it and 
shouldn’t be buying it. Be especially wary 
if you don’t fully understand what they 
are selling or aren’t certain that you  
need it. 

2) Can you afford a reverse 
mortgage? These loans are very 
expensive, and the amount you owe grows 
larger every month. The younger you are 
when you take out a reverse mortgage, 
the longer compound interest will grow 

and the more you will owe. On the other 
hand, due to high upfront costs, reverse 
mortgages can be especially costly if you 
sell and move just a few years after taking 
one out. 

3) Can you afford to start using up 
your home equity now? The more 
you use now, the less you will have later 
when you may need it more, for example, 
to pay for future emergencies, health care 
needs, or everyday living expenses—
especially if your current needs grow or 
your income does not keep pace with 
inflation. You may also need your equity 
to pay for future home repairs or a move 
to assisted living. 

If you are not facing a financial 
emergency now, then consider postponing 
a reverse mortgage. Homeowners 
who decide to wait have “a reasonable 
expectation of securing a better product at 
a lower cost in the not-too-distant future,” 
according to a report by the Fidelity 
Research Institute. 

4) Do you have less costly options?  
Do you have other financial resources 

Part 1: Basic Questions 
Here are five important questions to keep in mind when reading 
this booklet: 

1) Do you really need a reverse mortgage?  
2) Can you afford a reverse mortgage? 
3) Can you afford to start using up your home equity now?  
4) Do you have less costly options? 
5) Do you fully understand how these loans work?
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that you could use instead of taking out a 
loan? If you don’t, and if you could easily 
make the monthly repayments on a home 
equity loan or home equity line-of-credit, 
these alternatives are much less costly 
than a reverse mortgage. 

Many state and local governments offer 
very low-cost loans for paying your 
property taxes or making home repairs. 
Have you checked at www.aarp.org/
quicklink to see if you are eligible for 
federal, state, local and private programs 
that help pay for prescription drugs, utility 
bills, meals, health care and other needs? 

Have you seriously looked into the costs 
and benefits of selling your home and 
moving to a less expensive one? You just 
might find that you may prefer living 
somewhere else with lower costs or more 
services.  

5) Do you fully understand how 
these loans work? Reverse mortgages 
are quite different from any other loan, 
and the risks to borrowers are unique. 
Before considering one, you need to do 
your homework carefully and thoroughly. 
A reverse mortgage is a major financial 
decision, and you can’t afford to find out 
too late that you misunderstood or were 
not aware of any important facts about 
these loans. 

Read this entire booklet. Then, for 
more information and answers to your 
questions, request a reverse mortgage 
counseling session as described in Part 5 
of this booklet. If the counselor doesn’t 
know the answers to all of your specific 
questions, request counseling from a 
different counselor or agency.

www.aarp.org/quicklink
www.aarp.org/quicklink
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“Reverse” Mortgages
A “reverse” mortgage is a loan against 
your home that you do not have to pay 
back for as long as you live there. With a 
reverse mortgage, you can turn the value 
of your home into cash without having to 
move or to repay a loan each month. 

The cash you get from a reverse mortgage 
can be paid to you as: 

•	 a single lump sum of cash; 

•	 a regular monthly cash advance; 

•	 a “creditline” account that lets you 
decide when and how much of your 
available cash is paid to you; or

•	 a combination of these payment 
methods. 

No matter how this loan is paid out 
to you, you typically don’t have to pay 
anything back until you die, sell your 
home, or permanently move out of your 
home. To be eligible for most reverse 
mortgages, you must own your home and 
be 62 years of age or older. 

Other Home Loans
To qualify for most home loans, the lender 
checks your income to see how much you 
can afford to pay back each month. But 

with a reverse mortgage, you don’t have to 
make monthly repayments. So you don’t 
need a minimum amount of income to 
qualify for a reverse mortgage. You could 
have no income, and still be able to get a 
reverse mortgage. 

With most home loans, if you fail to make 
your monthly repayments, you could lose 
your home. But with a reverse mortgage, 
you don’t have any monthly repayments 
to make, so you can’t lose your home by 
failing to make them. 

Reverse mortgages typically require no 
repayment for as long as you—or any 
co-owner(s) of yours—live in your home. 
So they differ from other home loans in 
these important ways: 

•	 you don’t need an income to qualify for 
a reverse mortgage; and

•	 you don’t have to make monthly 
repayments on a reverse mortgage.

“Forward” Mortgages
You can see how a reverse mortgage 
works by comparing it to a “forward” 
mortgage—the kind you use to buy a 
home. Both types of mortgages create 
debt against your home and affect how 

Part 2: Introducing Reverse Mortgages
Until recently, there were two main ways to get cash from your 
home: you could sell your home, but then you would have to move; 
or you could borrow against your home, but then you would have to 
make monthly loan repayments. 

Now there is a third way of getting money from your home that 
does not require you to leave it or to make regular loan repayments. 
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much equity or ownership value you have 
in your home. But they do so in opposite 
ways. 

“Debt” is the amount of money you owe 
a lender. It includes cash advances made 
to you or for your benefit, plus interest. 
“Home equity” means the value of your 
home (what it would sell for) minus 
any debt against it. For example, if your 
home is worth $150,000 and you still owe 
$30,000 on your mortgage, your home 
equity is $120,000. 

Falling Debt, Rising Equity
When you purchased your home, you 
probably made a small down payment 
and borrowed the rest of the money you 
needed to buy it. Then you paid back your 
“forward” mortgage loan every month 
over many years. During that time: 

•	 your debt decreased; and

•	 your home equity increased. 

As you made each repayment, the amount 
you owed (your debt or “loan balance”) 
grew smaller. But your ownership 
value (your “equity”) grew larger. If 
you eventually made a final mortgage 
payment, you then owed nothing, and 
your home equity equaled the value 
of your home. In short, your forward 
mortgage was a “falling debt, rising 
equity” type of deal. 

Rising Debt, Falling Equity
Reverse mortgages have a different 
purpose than forward mortgages do. With 
a forward mortgage, you use your income 
to repay debt, and this builds up equity in 
your home. But with a reverse mortgage, 
you are taking the equity out in cash. So 

with a reverse mortgage:

•	 your debt increases; and

•	 your home equity decreases.

It’s just the opposite, or reverse, of a 
forward mortgage. During a reverse 
mortgage, the lender sends you cash, and 
you make no repayments. So the amount 
you owe (your debt) gets larger as you get 
more cash, and more interest is added to 
your loan balance. As your debt grows, 
your equity shrinks, unless your home’s 
value is growing at a high rate. 

When a reverse mortgage becomes due 
and payable, you may owe a lot of money 
and your equity may be very small. If you 
have the loan for a long time, or if your 
home’s value decreases, there may not be 
any equity left at the end of the loan. 

In short, a reverse mortgage is a “rising 
debt, falling equity” type of deal. But that 
is exactly what informed reverse mortgage 
borrowers want: to “spend down” their 
home equity while they live in their 
homes, without having to make monthly 
loan repayments. 

(To make certain you understand what 
“rising debt” and “ falling equity” mean, 
read the Appendix at the end of this 
booklet.) 

Exceptions
Reverse mortgages don’t always have 
rising debt and falling equity. For 
example, if a home’s value grows rapidly, 
your equity could increase over time. 
But most home values don’t grow at 
consistently high rates, so the majority of 
reverse mortgages end up being “rising 
debt, falling equity” loans. 
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Common Features
Although there are different types of 
reverse mortgages, all of them are similar 
in certain ways. Here are the features that 
most have in common. 

Homeownership
With a reverse mortgage, you remain 
the owner of your home just like when 
you had a forward mortgage. So you are 
still responsible for paying your property 
taxes and homeowner insurance and for 
making property repairs.

When the loan is over, you or your heirs 
must repay all of your cash advances plus 
interest (see “Debt Limit” below for more 
on repayment). Reputable lenders don’t 
want your house; they want repayment. 

Financing Fees
You can use the money you get from a 
reverse mortgage to pay the various fees 
that are charged on the loan. This is called 
“financing” the loan costs. The costs are 
added to your loan balance, and you pay 
them back plus interest when the loan is 
over.

Loan Amounts
The amount of money you can get 
depends most on the specific reverse 
mortgage plan or program you select. It 
also depends on the kind of cash advances 
you choose. Some reverse mortgages cost 
a lot more than others, and this reduces 
the amount of cash you can get from 
them. Within each loan program, the cash 
amounts you can get generally depend on 
your age and your home’s value: 

•	 the older you are, the more cash you 
can get; and 

•	 the more your home is worth, the more 
cash you can get. 

The specific dollar amount available to 
you may also depend on interest rates and 
closing costs on home loans in your area. 

Debt Payoff
Reverse mortgages generally must be 
“first” mortgages; that is, they must be the 
primary debt against your home. So if you 
now owe any money on your property, 
you generally must do one of two things:

•	 pay off the old debt before you get a 
reverse mortgage; or

•	 pay off the old debt with the money 
you get from a reverse mortgage.

Most reverse mortgage borrowers pay off 
any prior debt with an initial lump sum 
advance from their reverse mortgage. 
In some cases, you may not have to pay 
off other debt against your home. This 
can occur if the prior lender agrees to 
be repaid after the reverse mortgage is 
repaid. Generally, the only lenders willing 
to consider “subordinating” their loans 
in this way are state or local government 
agencies. 

Debt Limit
The debt you owe on a reverse mortgage 
equals all the loan advances you receive 
(including any used to finance loan costs 
or to pay off prior debt), plus all the 
interest that is added to your loan balance. 
If that amount is less than your home is 
worth when you pay back the loan, then 
you (or your estate) keep whatever amount 
is left over. 
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But if your rising loan balance ever grows 
to equal the value of your home, then 
your total debt is generally limited by the 
value of your home. Put another way, you 
generally cannot owe more than what 
your home is worth at the time you repay 
the loan. 

This overall cap on your loan balance is 
called a “non-recourse” limit. It means that 
the lender, when seeking repayment of 
your loan, generally does not have legal 
recourse to anything other than your 
home’s value and cannot seek repayment 
from your heirs. (See Part 3 for an 
exception to this limit on federally insured 
reverse mortgages.) 

Repayment
All reverse mortgages become due and 
payable when the last surviving borrower 
dies, sells the home, or permanently 
moves out of the home. (Typically, a 
“permanent move” means that neither you 
nor any other co-borrower has lived in 
your home for one continuous year.) 
Reverse mortgage lenders can also require 
repayment at any time if you fail to: 

•	 pay your property taxes or special 
assessments;

•	 maintain and repair your home; or

•	 keep your home insured. 

These are fairly standard “conditions of 
default” on any mortgage. On a reverse 
mortgage, however, lenders generally have 
the option to pay for these expenses by 
reducing your loan advances, and using 
the difference to pay these obligations. 
This is only an option, however, if you 
have not already used up all of your 
available loan funds. 

Other default conditions could include:

•	 your declaration of bankruptcy; 

•	 your donation or abandonment of your 
home; 

•	 your perpetration of fraud or 
misrepresentation; or

•	 eminent domain or condemnation 
proceedings involving your home. 

A reverse mortgage may also include 
“acceleration” clauses that make it due and 
payable. Generally, these relate to changes 
that could affect the security of the loan 
for the lender. For example: 

•	 renting out part or all of your home; 

•	 adding a new owner to your home’s 
title; 

•	 changing your home’s zoning 
classification; or

•	 taking out new debt against your home. 

You must read the loan documents 
carefully to make certain you understand 
all the conditions that can cause your loan 
to become due and payable. 

Canceling the Deal
After closing a reverse mortgage, you 
have three extra days to reconsider your 
decision. If for any reason you decide 
you do not want the loan, you can cancel 
it. But you must do this within three 
business days after closing. “Business day” 
includes Saturdays, but not Sundays or 
legal public holidays. 

If you decide to use this “right of 
rescission,” you must do so in writing, 
using the form provided by the lender at 
closing, or by letter, fax, or telegram. It 
must be hand delivered, mailed, faxed, 
or filed with a telegraph company before 
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midnight of the third business day. You 
cannot rescind orally by telephone or in 
person. It must be written. 

Loan Types & Costs 
The most well-known and widely available 
reverse mortgage is the Home Equity 
Conversion Mortgage (HECM). This loan is 
discussed in detail in Part 3. Other types 
of reverse mortgages and alternatives to 
these loans are discussed in Part 4. 

Loan costs can vary by a lot from one 
type of reverse mortgage to another. Not 
all reverse mortgages include the same 
types of loan costs. As a result, the true, 
total cost of reverse mortgages can be 
difficult to understand and compare. 
That is why federal Truth-in-Lending 
law requires lenders to disclose a “Total 
Annual Loan Cost” for these loans. 

Total Annual Loan Cost 
The Total Annual Loan Cost (TALC)
combines all of a reverse mortgage’s costs 
into a single annual average rate. TALC 
disclosures can be useful when comparing 
one type of reverse mortgage to another. 
But they also show that the true, total cost 
of an individual reverse mortgage loan 
can vary by a lot and can end up being 
much more—or less—expensive than you 
might imagine. 

TALC disclosures reveal that reverse 
mortgages generally are most costly when 
you live in your home only a few years 
after closing the loan. 

Short-term TALC rates are very high 
because the start-up costs are usually a 

very large part of the total amount that 
you owe in the early years of the loan. 

However, as your loan balance grows 
larger over time, the start-up costs become 
a smaller part of your debt. As these costs 
are spread out over more and more years, 
the TALC rate declines. 

If the loan’s growing balance catches up 
to the home’s value, your debt is then 
generally limited by that value. This 
makes the true cost of the loan decrease at 
a faster rate. So the longer you live in your 
home, or the less its value grows, the less 
expensive your loan is likely to be. 

Some shortcomings of the TALC 
disclosure and a more complete way 
to measure reverse mortgage costs and 
benefits are discussed in Part 3. 
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HECMs Versus  
Other Reverses 
HECM loans generally provide the largest 
loan advances of any reverse mortgage. 
HECMs also give you the most choices in 
how the loan is paid to you, and you can 
use the money for any purpose. 

Although they can be costly, HECMs are 
generally less expensive than privately 
insured reverse mortgages. These other 
reverse mortgages may have smaller fees, 
but they generally have higher interest 
rates. On the whole, HECMs are likely 
to cost less in most cases. A notable 
exception may be the reverse mortgages 
now being developed by some credit 
unions.

The only reverse mortgages that always 
cost the least are the ones offered by 
state or local governments. These loans 
typically must be used for one specific 
purpose only; for example, to repair 
your home or to pay your property taxes. 
They also generally are available only 
to homeowners with low to moderate 

incomes. Part 4 of this booklet discusses 
reverse mortgages other than HECMs. 

HECM Eligibility
HECM loans are available in all 50 states, 
the District of Columbia, and Puerto Rico. 
To be eligible for a HECM loan: 

•	 You, and any other owners of your 
home, must be aged 62 or over, live in 
your home as a principal residence, and 
not be delinquent on any federal debt. 

•	 Your home must be a single-family 
residence in a 1- to 4-unit dwelling, or 
part of a planned unit development 
(PUD) or a HUD-approved 
condominium. Some manufactured 
homes are eligible, but most mobile 
homes are not. Cooperatives are 
expected to become eligible by the end 
of 2008.

•	 Your home must meet HUD’s minimum 
property standards, but you can use the 
HECM to pay for repairs that may be 
required. 

•	  You must discuss the program with 
a counselor from a HUD-approved 
counseling agency; information on

Part 3: The Home Equity  
Conversion Mortgage (HECM) 
The HECM is the only reverse mortgage insured by the federal 
government. HECM loans are insured by the Federal Housing 
Administration (FHA), which is part of the U.S. Department of 
Housing and Urban Development (HUD). The FHA tells HECM 
lenders how much they can lend you, based on your age and home 
value. The HECM program limits your loan costs, and the FHA 
guarantees that lenders will meet their obligations. 
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HECM counseling appears in Part 5 of 
this booklet. 

HECM Benefits
The HECM program provides the widest 
array of cash advance choices. You can 
take your entire loan as a: 

•	 single lump sum of cash; or 

•	 “creditline” account of a specific dollar 
amount that you control, that is, you 
decide when to make a cash withdrawal 
from this account, and how much cash 
to withdraw; or as a

•	 monthly cash advance for a specific 
period of time, or for as long as you live 
in your home. 

In addition, you can choose any 
combination of these options, and change 
your cash advance choices at any future 
time.

Loan Amounts
The amount of cash you can get depends 
on your age, current interest rates, and 
your home’s value. The older you are, the 
more cash you can get. If there is more 
than one owner, the age of the youngest is 
the one that counts. The lower the interest 
rate, the greater your loan amount will be. 

In general, the greater your home’s 
appraised value, the more money you 
can get. However, the value is subject to 
a limit of $417,000 in November of 2008, 
and this limit is subject to change every 
January. If your home is worth more 
than $417,000, you are still eligible for an 
HECM loan, but the amount of money 
you can get is based on $417,000, not on 
your home’s actual value. For example, if 

your home is valued at $500,000, then the 
amount you can borrow is the same as 
it would be if your home were valued at 
$417,000. 

(The $417,000 limit does not apply to parts 
of Hawaii, which have higher limits. But it 
does apply to the other 49 states plus the 
District of Columbia and Puerto Rico.) 

Lump Sums & Creditlines 
Table 1 shows how much you could get 
from a HECM if you take it all as a single 
lump sum of cash or as a creditline, if:

•	 the value of your home is $150,000, 
$250,000, or $350,000; 

•	 the expected interest rate on the loan is 
6%, 7%, or 8%; 

•	 the age of the youngest borrower at 
closing is 65, 70, 75, 80, 85, or 90; and 

•	 the servicing fee is $35, closing costs 
are $2,500, and the origination fee is 
the maximum allowed by HUD  
(see p. 13).

You can divide the amounts in Table 1 
between a lump sum and a creditline. For 
example, a 75-year-old borrower living in 
a $250,000 home getting a HECM loan at 
7% expected interest could select:

•	 a lump sum or creditline of $135,484; 
or

•	 any combination of lump sum and 
creditline that totals $135,484, for 
example, a lump sum of $30,000 and a 
creditline of $105,484. 

For an estimate of HECM cash benefits 
based on your age, home value, and 
current interest rates, go to the online 
calculator at www.aarp.org/revmort (click 
on “Reverse Mortgage Calculator”).

http://rmc.ibisreverse.com/rmc_pages/rmc_aarp/aarp_index.aspx
http://rmc.ibisreverse.com/rmc_pages/rmc_aarp/aarp_index.aspx
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* The rate at which your creditline grows each month equals the current interest rate being charged on 
your loan plus one-half of one percentage point, divided by 12. So if the interest rate this month is 5.5%, 
your creditline would grow by 0.5% (5.5% + 0.5% = 6%/12 = 0.5%). If you had a creditline of $80,000 at 
the start of the month, it would equal $80,400 at the end (0.5% X $80,000 = $400). 

Table 1: HECM Lump Sum or Creditline

  6%    7%  8%Home Value Age

Lump sum or creditline when expected rate is

$150,000 65 $74,325 $59,626 $47,530

70 81,782 68,513 56,965

75 89,638 78,084 67,672

80 97,930 88,228 79,088

85 106,260 98,400 90,820

90 114,250 108,233 102,207

$250,000 65 $129,925 $105,026 $84,530

70 142,182 119,713 100,165

75 155,038 135,484 117,872

80 168,530 152,128 136,688

85 181,960 168,700 155,920

90 194,650 184,533 174,407

$350,000 65 $186,025 $150,926 $122,030

70 203,082 171,413 143,865

75 220,938 193,384 168,572

80 239,630 216,528 194,788

85 258,160 239,500 221,520

90 275,550 261,333 247,107

Creditline Growth
Perhaps the most attractive HECM feature 
is that its creditline grows larger over 
time. This means that the amount of 
cash available to you increases until you 
withdraw all of it. 

For example, if the creditline equals 
$100,000 and you withdraw $20,000, you 
would have $80,000 left. But if your next 
withdrawal is one year later, you would 
then have more than $80,000 left because 
the $80,000 grows larger by the same 

total rate being charged on your loan 
balance. If that rate were to equal 6% per 
year, for example, your available creditline 
one year later would be $84,800 (6% x 
$80,000 = $4,800). 

So a growing HECM creditline can 
give you a lot more total cash than a 
creditline that does not grow. The HECM 
creditline keeps growing larger every 
month for as long as you have any 
credit left; that is, until you withdraw all 
your remaining cash.* The calculator at 
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www.aarp.org/revmort (click on “Reverse 
Mortgage Calculator”) estimates how 
much cash would remain in a HECM 
versus a non-growing creditline. 

HECM creditline growth means you should 
not even think about taking a large lump 
sum of cash from a HECM and putting it 
into savings or an investment. If you did 
that, you would be charged interest on the 
full amount of the HECM lump sum. 

But if you leave the money in the 
creditline, not only would you avoid 
substantial interest charges. You would 
also end up with more available cash, as 
your creditline increases at a greater rate 
than a savings account or safe investments 
are likely to increase. 

Plus a Monthly Advance
The HECM program lets you combine 
a lump sum, a creditline, or both with 
a monthly advance. A monthly loan 

advance does not increase or decrease in 
dollar amount over time. So it will buy 
less in the future as prices increase with 
inflation. 

You can choose to have monthly HECM 
advances paid to you for: 

•	 a specific number of years that you 
select (a “term” plan); or 

•	 as long as you live in your home (a 
“tenure” plan). 

A term plan gives you larger monthly 
advances than a tenure plan does. The 
shorter the term, the greater the advances 
can be. But the advances only run for a 
specific period of time. You do not have 
to repay the loan when the term ends, but 
you no longer receive monthly advances 
past the end of the term you select. 

Table 2 shows some of the combinations 
that could be selected by a 75-year-old 
female borrower living in a $250,000 
home with a loan at 7% expected interest 

Table 2: HECM Monthly Advance Plus Lump Sums or Creditlines 
for a 75-Year-Old Borrower Living in a $250,000 Home*

tenure 15 years 10 years 5 years

0 $995 $1,248 $1,598 $2,697

$ 25,000 811 1,017 1,303 2,200

$ 50,000 627 787 1,008 1,702

$ 75,000 444 557 713 1,204

$100,000 260 326 418 706

$125,000 77 96 123 208

$135,484 0 0 0 0

*Based on a 7% expected interest rate and the loan costs used in Table 1.

Any combination of a lump sum and a creditline totaling...

plus a monthly advance for...

http://rmc.ibisreverse.com/rmc_pages/rmc_aarp/aarp_index.aspx
http://rmc.ibisreverse.com/rmc_pages/rmc_aarp/aarp_index.aspx
http://rmc.ibisreverse.com/rmc_pages/rmc_aarp/aarp_index.aspx
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and the same loan costs as assumed in 
Table 1. 

For example, if this borrower selects 
a $25,000 lump sum and a $50,000 
creditline, she also could get any one of 
the following: a monthly advance of $444 
for as long as she lives in her home, $557 
each month for 15 years, $713 each month 
for 10 years, or $1,204 monthly for 5 
years. Table 2 makes two things clear: 

•	 if you take more money as a lump sum 
or creditline, the monthly advances are 
smaller; and 

•	 if you select a shorter term of monthly 
advances, the amount of each advance 
is greater. 

Monthly Advances Only
Table 2 also shows that you get the 
largest possible monthly advance if you 
do not take a lump sum or a creditline. 
But putting all of your loan funds into a 
monthly advance reduces your financial 
flexibility, especially if you have little in 
savings. Remember, monthly advances are 
fixed, so their purchasing power decreases 
with inflation. 

Adding a growing creditline to a monthly 
advance not only gives you a hedge 
against rising prices. It also provides 
readily available cash for unexpected 
expenses. So if you are interested in 
a monthly advance, it’s a good idea to 
consider adding a creditline as well.

On the other hand, for a $20 fee, you 
could change your payment plan at 
any time. For example, you could add a 
creditline to a monthly advance, although 
this would reduce the amount of the 

monthly advance. You could also convert 
part or all of a creditline into a monthly 
advance. 

HECM Repayment
As with most reverse mortgages, you must 
repay a HECM loan in full when the last 
surviving borrower dies or sells the home. 
It also may become due and payable if:

•	 you allow the property to deteriorate, 
except for reasonable wear and tear, 
and you fail to correct the problem; or 

•	 all borrowers permanently move to a 
new principal residence; or 

•	 due to physical or mental illness, the 
last surviving borrower fails to live in 
the home for 12 months in a row; or

•	 you fail to pay property taxes or hazard 
insurance, or violate any other borrower 
obligation. 

Debt Limit
If your rising HECM loan balance ever 
grows to equal the value of your home, 
then your total debt is limited by the 
value of your home if the home is sold to 
repay the loan. But if the home is not sold 
and the loan is repaid with other funds, 
then you or your estate would owe the full 
loan balance—even if it is greater than 
your home’s value. Your heirs would not 
have any personal liability for repaying 
the loan. 

HECM Costs
Almost all the costs of a HECM can 
be “financed,” that is, they can be paid 
from the proceeds of the loan. Financing 
the costs reduces the net loan amount 
available to you, but it also reduces your 
cash, out-of-pocket cost. The itemized costs 
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of a HECM loan include an origination 
fee, third-party closing costs, a mortgage 
insurance premium, a servicing fee, and 
interest. 

Origination Fee
An origination fee pays a lender for 
preparing your paperwork and processing 
your loan, also known as “originating” 
a loan. If your home is worth less than 
$125,000, a lender can charge up to $2,500 
for this fee. If it is worth more than 
$125,000, the fee is limited to 2% of the 
first $200,000 of your home’s value plus 
1% of any amount over $200,000, up to 
an absolute limit of $6,000. On a $250,000 
home, for example, the origination fee 
limit would be $4,500 (2% x $200,000 
= $4,000 plus 1% of $50,000 = $500). 
Origination fees vary from one lender to 
another, so it can pay to shop around. The 
amount of this fee may also be negotiable 
with a lender. 

Third-Party Closing Costs
A “closing” is a meeting at which legal 
documents are signed to “close the deal” 
on setting up a mortgage. The date of 
closing is the day on which a mortgage 
begins. Closing a mortgage requires a 
variety of services by third parties other 
than the originating lender. These services 
include an appraisal, title search and 
insurance, surveys, inspections, recording 
fees, mortgage taxes, credit checks, and 
others. 

Third-party closing costs on a HECM loan 
vary with the value of the home and from 
one state or area to another. However, 
all the HECM lenders in a given area are 

likely to charge about the same closing 
costs on any specific loan. The total of 
all these costs generally ranges from 
about $2,000 to $3,000, although they are 
substantially higher in some areas.

A lender may require a cash application 
fee to pay for an appraisal and minimal 
credit check. Some will refund this 
fee to you. Others will apply it to your 
origination fee or third-party closing costs.

Mortgage Insurance  
Premium (MIP)
HECM insurance is financed by an MIP 
charged on all HECM loans. The cost, 
which may be financed with the loan, is 
charged in two parts:

•	 2% of your home’s value (or 2% of 
HUD’s home value limit, whichever is 
less) is charged “upfront” at closing; and

•	 0.5% is added to the interest rate 
charged on your rising loan balance.

HECM insurance guarantees that you will 
receive your promised loan advances, and 
not have to repay the loan for as long as 
you live in your home, no matter: 

•	 how long you live there; 

•	 what happens to your home’s value; 
and 

•	 what happens to the lender from whom 
you got your loan. 

The MIP also guarantees that your total 
debt can never be greater than the value 
of your home if it is sold to repay the loan. 
It makes it possible for you to keep getting 
your monthly loan advances or growing 
creditline as promised even if: 

•	 you live much longer than others your 
age; 
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•	 your home’s value grows very little, not 
at all, or declines; or

•	 your loan balance catches up to and 
then is limited by the value of your 
home.

As a government program, HECM 
insurance does not generate a profit. The 
premiums paid by all borrowers are used 
to continue making loan advances to and 
limit the amount owed by the borrowers 
who live the longest and whose home 
values grow the least or decline. 

The MIP is a substantial cost. The upfront 
portion on a $250,000 home, for example, 
would be $5,000. The cost of the 0.5% 
added to the interest rate depends on 
how much money you borrow, when you 
borrow it, and the interest rate on the 
loan. For a 75-year-old borrower living in 
a $250,000 home, who borrows one-half 
of the maximum loan amount at closing 
at an expected rate of 7%, the cost during 
her remaining life expectancy (12 years) 
would be about $7,900. 

Servicing Fee
“Servicing” a loan means everything 
lenders or their agents do after closing 
it, including making or changing loan 
advances at your request, transferring 
insurance premiums to FHA, sending 
account statements, paying property taxes 
and insurance from the loan at your 
request, and monitoring your compliance 
with your obligations under the loan 
agreement. 

FHA limits the servicing fee to $30 
per month if the loan has an annually 
adjustable interest rate, and to $35 if the 
rate is monthly adjustable (see below). 
But the amount of this fee can vary from 
lender to lender within these limits. So it 
can pay to shop around. 

To finance this fee with the loan, a lender 
is required to “set aside” a prescribed 
dollar amount* and deduct it from your 
available loan funds. But this total amount 
is not added to your loan balance. Instead, 
the monthly fee is added to your loan 
balance each month. 

The total amount actually paid in 
servicing costs depends on the amount 
of the monthly charge plus how long it 
is paid. For a 75-year-old borrower who 
pays $35 per month for her remaining life 
expectancy (12 years), that cost would be 
$5,040. 

On traditional “forward” mortgages, the 
cost of servicing is added to the interest 
rate. So you may not have seen this fee 
before—but you’ve paid it. 

Total Non-Interest Costs
If you’ve been keeping track of all the 
upfront and ongoing costs described for a 
75-year-old borrower in a $250,000 home, 
you know that the total (not including 
interest) could be about $25,000. For the 
youngest borrowers (aged 62) in higher-
valued homes ($417,000 or more) in the 
areas with higher third-party closing costs 
($4,000), the total of all non-interest costs 
could be over $45,000. 

*The amount “set aside” for servicing is the “present value” of the monthly fee from closing until the 
borrower would reach age 100. Since few borrowers live to age 100, the total amount set aside overstates 
the actual amount likely to be charged on most loans over the life of the loan.
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Interest Charges  
and Total Costs
The largest single cost of any reverse 
mortgage is generally the interest that is 
charged on these loans. For example, a 
75-year-old borrower living in a $250,000 
home qualifies for a HECM creditline of 
about $135,484 at 7% expected interest. 
If this homeowner takes one-half of 
that amount ($67,742) as a lump sum at 
closing, she would immediately owe that 
$67,742 plus about $12,000 in upfront 
costs, for a total of $89,742.

The remaining life expectancy of a 
75-year-old borrower assumed in the 
HECM program is 12 years. If this 
borrower lives in her home that long, the 
total amount of interest added to her loan 
balance at 7% interest would be $111,056 
if the interest rate does not change over 
the life of the loan. So after 12 years, at 

age 87, she would owe the initial $67,742 
she borrowed plus $12,000 in upfront 
costs, $7,933 in monthly mortgage 
insurance premiums (MIPs), $5,040 in 
servicing fees, and $111,056 in interest 
charges for a total of $203,771 (see  
Table 3).

Table 4 (see page 16) shows how the costs 
summarized in Table 3 would be added 
to the loan balance year by year, making 
the total amount owed increase over time. 
The figures in both tables assume that the 
loan’s 7% interest rate would not change. 
But any increases or decreases in that rate 
would increase or decrease the amount 
of interest and MIP owed on the loan. 
Information on interest rate choices is 
discussed in Part 5 of this booklet.

Tables 3 and 4 also assume that the 
borrower makes no creditline withdrawals 
after taking a $67,742 lump sum advance 
at closing. If she does take creditline 
draws after closing, the total amount 
of interest charges and MIPs would be 
greater than the amounts shown in these 
tables.

Total Cost Disclosures
As discussed in Part 2, the true, total cost 
of a reverse mortgage depends on factors 
in addition to its various costs. The Total 
Annual Loan Cost (TALC) of a reverse 
mortgage also depends upon: 

•	 how long you live in your home; and 

•	 what happens to its value during that 
time. 

In general, the TALC rate is greatest when 
the loan is repaid within a few years after 
closing when the upfront costs are still a 

Table 3:  
HECM Loan Costs at Life  
Expectancy for a 75-Year-Old 
Borrower in a $250,000 Home 

Total Amount Borrowed $67,742

  Loan Costs

   Upfront Costs $12,000

   Total Monthly MIPs $7,933

   Total Monthly Servicing 
Fees $5,040

   Total Monthly Interest 
Charges $111,056

  Total Loan Costs $136,029

  Total Amount Owed  
  (Loan Balance) $203,771
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large part of the total amount owed. On 
the other hand, TALC rates are lowest 
when you live longer than others your 
age, or when your home’s value grows 
little, or declines. But TALC disclosures 
also do not address two key considerations 
for reverse mortgage borrowers: 

•	 the total amount of cash you get from 
the loan; and 

•	 the amount of equity you get to keep at 
the end of the loan. 

Model Specifications 
In 2000, under a grant from the U.S. 
Department of Housing and Urban 
Development, the AARP Foundation’s 
Reverse Mortgage Education Project 
invited reverse mortgage counselors and 

lenders to develop a more complete and 
individually customized standard for 
measuring reverse mortgage costs and 
benefits. The result of this joint effort was 
a set of model specifications for analyzing 
and comparing reverse mortgages. The 
specifications are based on a simple way 
of looking at these loans. All reverse 
mortgages turn your home equity into 
three things:

•	 loan advances paid to you; 

•	 loan costs paid to the lender and others; 
and 

•	 leftover equity, if any, paid to you or 
your heirs at the end of the loan. 

Because reverse mortgages turn home 
equity into only these three things, you 

Table 4: Rising Loan Costs for a  
75-Year-Old HECM Borrower Living in a $250,000 Home 

At end  
of year

Upfront 
Fees

Servicing 
Fees

Monthly
MIPs

Interest 
Charges

Total
Costs

0 $12,000 $ 12,000 

1 $12,000 $ 420 $ 414 $ 5,794 $ 18,628 

2 $12,000  840 862 12,068 25,770 

3 $12,000 1,260 1,347 18,860 33,467 

4 $12,000 1,680 1,872 26,210 41,762 

5 $12,000 2,100 2,440 34,161 50,701 

6 $12,000 2,520 3,054 42,759 60,333 

7 $12,000 2,940 3,718 52,055 70,713 

8 $12,000 3,360 4,436 62,103 81,899 

9 $12,000 3,780 5,212 72,962 93,954 

10 $12,000 4,200 6,050 84,694 106,944 

11 $12,000 4,620 6,955 97,368 120,943 

12 $12,000 5,040 7,933 111,056 136,029 
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can analyze any reverse mortgage by 
asking three simple questions:

•	 How much would I get? 

•	 How much would I pay? 

•	 How much would be left at the end of 
the loan?

At the end of a reverse mortgage, all of 
your home’s value will have been turned 
into one of these three things: loan 
advances, loan costs, or leftover equity. 

AARP’s model specifications provide a 
set of rules for estimating how much of 
your home’s value will have been turned 
into each of these three things at various 
future times. They also estimate a total 
annual average loan cost for each of these 
future times. 

The specifications permit all of these 
estimates to be based on the creditline 
advances and a future interest rate that 
you select. You can also choose the rate at 
which you expect your home’s value will 
grow. By varying these factors, you can 
see how much effect each can have on a 
loan’s total cash advances, total cost, and 
leftover equity. You need to keep in mind, 
however, that all of these figures are 
estimates. The actual figures will depend 
on: 

•	 the actual creditline advances you select 
during the loan; 

•	 the actual interest rates charged on the 
loan; and 

•	 the actual changes in your home’s value 
during the loan. 

Information on obtaining loan analyses 
and comparisons produced by the model 
specifications is discussed in Part 5 of 

this booklet. For a copy of the model 
specifications, go to www.aarp.org/
revmort, click on “Basics,” and then on 
“Total Costs and Model Specifications.” 
Scroll down to “AARP Resources” for a 
link to the specifications.

Other Choices
TALC disclosures and other measures 
estimate the total cost of a HECM. But 
only you can determine how much it 
would be worth to you. And that might 
depend on other choices that may be 
available to you. 

Part 4 of this booklet discusses other 
reverse mortgages that may be available to 
you. It also explores various alternatives to 

reverse mortgages for you to consider. 

http://www.aarp.org/revmort
http://www.aarp.org/revmort
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Other Reverse Mortgages

Deferred Payment Loans (DPLs)
Many local and some state government 
agencies offer DPLs for repairing or 
improving your home. This type of public 
sector reverse mortgage provides a one-
time, lump sum advance. No repayment 
is required for as long as you live in your 
home. 

DPLs aren’t available everywhere, and 
they can be difficult to find, in part 
because they go by a variety of names 
and descriptions. Contact your city 
or county housing department, area 
agency or county office on aging, or the 
nearest community action or community 
development agency. Also contact your 
state housing finance agency. If these 
agencies don’t offer DPLs, they may know 
where to find them, or they may offer 
other low-cost home repair loans with 
easily affordable monthly payments. 

Eligibility criteria vary from program to 
program. Most are limited to homeowners 
with low or moderate incomes. Many 

place a limit on a home’s value, or lend 
only in defined areas. Some have a 
minimum borrower age or a disability 
requirement. 

DPLs can be used only for the specific 
types of repairs or improvements that 
each program allows. This may limit you 
to projects that replace or repair basic 
items such as your roof, wiring, heating, 
plumbing, floors, stairs, or porches. Many 
programs will cover improvements in 
accessibility or energy efficiency. Such 
modifications may include the installation 
of ramps, rails, grab bars, storm windows, 
insulation, or weather-stripping. (Search 
for “fixing homes” at www.aarp.org.) 

You may be able to combine a DPL with 
a HECM loan. To do this, the DPL lender 
must agree to be repaid after the HECM 
is repaid. The best thing about DPLs is 
their very low cost. Generally they have 
no origination fee, no insurance premium, 
minimal (if any) closing costs, and very 
low (or no) interest. If interest is charged, 
it is often done on a “fixed” basis, that 
is, the rate never changes. Many DPL 

Part 4: Other Choices
A Home Equity Conversion Mortgage (HECM) may be a reasonable 
choice for you, either now, or at some future time. But until you 
compare it to your other options, you cannot make an informed 
decision about it. This section discusses other types of reverse 
mortgages, and alternatives to reverse mortgages. Seriously 
considering all your options will help you see more clearly why you 
prefer some to others. It is also likely to lead you to the decision 
that best serves your needs. 
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programs also charge “simple” rather 
than “compound” interest. This means 
that interest is not charged on any of the 
interest that has been previously added to 
the loan balance. 

Some DPL programs even forgive part or 
all of the loan if you live in your home for 
a certain period of time. In other words, 
you may end up paying nothing back 
ever. If you can find and qualify for a 
“forgivable” DPL, you would most likely 
have more equity left at the end of the 
loan than you had at the beginning. In 
any case, a DPL is one of the best bargains 
you will find. 

Even so, you still must be careful dealing 
with home improvement contractors. Ask 
the DPL program for help in finding a 
reliable contractor and developing a sound 
contract. 

Property Tax Deferral (PTD)
Some state and local government agencies 
offer “property tax deferral” (PTD) 
loans. This type of public sector reverse 
mortgage generally provides annual loan 
advances that can be used only to pay 
your property taxes. No repayment is 
required for as long as you live in your 
home. 

According to a 2007 AARP study, some 
type of PTD program is available in parts 
or all of the following states: Arizona, 
California, Colorado, Florida, Georgia, 
Idaho, Illinois, Iowa, Maine, Maryland, 
Massachusetts, Michigan, Minnesota, 
New Hampshire, North Dakota, Oregon, 
Pennsylvania, South Dakota, Tennessee, 
Texas, Utah, Virginia, Washington, 

Wisconsin, Wyoming, and the District of 
Columbia. 

In some states, PTD is available on a 
uniform, statewide basis. In many others, 
it is not available in all areas, or is not the 
same in all the areas where it is available. 
Eligibility criteria vary considerably. Most 
programs have a minimum age of 65 and 
are limited to homeowners with low or 
moderate incomes. 

If you live in a state listed above, contact 
the local government agency to which you 
pay your property taxes. This agency can 
tell you if the program is available in your 
area, and what you must do to qualify. 
It also can give you details on how the 
program works.

The amount of the annual PTD loan 
advance is generally limited by the 
amount of your property tax bill for that 
year. Some programs limit the annual 
advance to some part of the tax bill, or to 
a specific amount. 

In the most restrictive programs, the 
loan can only be used to pay for special 
assessments. 

The total amount you can borrow over 
the life of a PTD loan is limited in most 
programs. In other words, you may 
become ineligible for additional annual 
loan advances at some point in the future. 

PTD programs generally do not permit 
these loans to be “subordinate” to other 
loans. So you cannot have a PTD loan 
and another reverse mortgage at the same 
time. 

Like deferred payment loans, PTD loans 
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generally charge no origination fee, no 
insurance premium, and minimal, if 
any, closing costs. The interest rate is 
usually fixed, but it varies from program 
to program. In some cases, interest is 
charged on a simple basis, that is, no 
“interest on interest.” 

Other Public Loans 
State housing finance agencies in 
Connecticut and Montana offer specialized 
reverse mortgage loans. The Connecticut 
plan is limited to persons who are no 
longer able to function on their own. 

These plans provide limited lump sum 
advances, plus monthly advances that stop 
after a fixed period of time. But the loan 
does not have to be repaid for as long as 
you live in your home. The cost of these 
plans is very low, but the benefits are 
limited as well. 

For more information on the Connecticut 
plan, call 1-860-571-3502. For information 
on the Montana program call 
1-800-761-6264 or 1-406-841-2840. 

Proprietary Reverse Mortgages
“Proprietary” reverse mortgages can 
provide larger loan amounts than the 
HECM program, but they are generally 
the most expensive type of reverse 
mortgage. Private companies develop and 
back these loans, and decide which lenders 
may offer them. By contrast, HECMs are 
backed by the U. S. Government and may 
be offered by any lender approved by the 
Federal Housing Administration.

If you live in a home worth a lot more 
than HUD’s home value limit for the 
HECM program (currently $417,000), you 

may qualify for a larger loan amount from 
a proprietary plan than from a HECM. 
For example, in order to get a greater 
loan amount from a leading proprietary 
plan than from a HECM, a 75-year-old 
consumer would need to own a home 
worth more than about $850,000. A 
62-year-couple, on the other hand, would 
need to own a home worth more than 
about $1.1 million to get a larger loan 
amount from the proprietary plan. 

But even if you could get a larger loan 
amount from a proprietary plan, it might 
not actually provide you with more in 
total loan advances than a HECM would 
provide. As explained earlier, the amount 
of funds remaining available in a HECM 
creditline grows larger every month, and 
may do so at a rate that is greater than the 
one at which proprietary creditlines grow. 

Proprietary creditline funds generally do 
not grow at all or do so at a fixed rate. 
But that fixed rate may be less than the 
rate at which HECM creditlines grow. So 
an initially smaller HECM creditline may 
provide more total cash over time than an 
initially larger creditline that grows at a 
lower rate.

Compared with HECMs, proprietary 
reverse mortgages typically offer lower 
upfront and monthly fees but charge 
much greater interest rates—as much as 
three percentage points (3%) greater. So 
the lower fees on a proprietary plan can 
be offset by its much higher interest rate, 
resulting in greater total costs for the 
proprietary plan. 

A new type of proprietary reverse 
mortgage now being developed by some 
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credit unions, however, may provide a 
clearly lower-cost alternative to HECMs. 
These plans would provide smaller loan 
amounts than a HECM, but would charge 
much smaller fees. 

The best way to compare a proprietary 
plan with a HECM is to use a side-by-
side comparison produced by software 
that meets the model specifications for 
analyzing reverse mortgages discussed 
in Part 3 of this booklet. Information on 
obtaining these revealing comparisons is 
presented in Part 5.

Alternatives to  
Reverse Mortgages

Selling and Moving
Many homeowners become interested 
in reverse mortgages as a way to remain 
living in their present homes. Selling the 
home and moving elsewhere are generally 
not very appealing to most reverse 
mortgage shoppers. 

The single best way to evaluate a reverse 
mortgage, however, is to compare it to 
what may be your only other viable 
option: selling your home and using the 
proceeds to buy or rent a new home. Do 
you know:

•	 How much cash you could get by 
selling your home?

•	 What it would cost you to buy (and 
maintain) or rent a new home?

•	 How much money you could safely 
earn on any money left over after you 
buy a new home?

Have you recently looked into buying a 
less costly home, renting an apartment, 

or moving into assisted living or other 
alternative housing? 

Until you have seen and considered 
other housing options, how do you know 
that none could be preferable to your 
current home? Or preferable to a reverse 
mortgage? For your own peace of mind, 
you should seriously look into what else 
might be available. (Search for “housing 
options” at www.aarp.org.) 

Most likely you will come to one of two 
conclusions:

•	 you may find another housing option 
that is a lot more attractive than you 
thought; or

•	 you may confirm what you were fairly 
certain of all along: that where you live 
now is the best place for you to be. 

No matter what you conclude, you will 
have a much better idea of the overall 
costs and benefits of staying versus 
moving. That will give you a better 
sense of what is important to you. And 
it will then be easier for you to evaluate 
the comparative costs and benefits of a 
reverse mortgage. 

Public Benefits
Your home is probably the most 
important investment you have ever 
made. You’ve probably spent much of 
your adult life making monthly payments 
on a traditional “forward” mortgage. So 
cashing in on that long-term investment 
while continuing to live in your home can 
be an appealing idea. 

But most people have also made another 
kind of long-term investment. They’ve 
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paid taxes all of their adult lives, and 
this has supported a variety of public 
programs. From time to time, most of 
us have benefited from some of these 
programs. 

But you can’t benefit from a program if 
you don’t know it exists. That’s why you 
should be aware of the major programs 
for which you may be eligible. 

Supplemental Income
A substantial portion of all Americans 
aged 65 and over who are eligible 
for monthly cash benefits from SSI 
(Supplemental Security Income) are not 
getting them. 

To qualify for this program, your liquid 
resources (cash and savings) must be 
less than $2,000 ($3,000 for a couple). 
Certain resources, such as home equity 
up to $500,000 ($750,000 in some states), 
a small burial fund, or one car usually do 
not count. Your monthly unearned income 
in 2008 could not exceed $657 ($976 for a 
couple). But the income limits are greater 
if you have earned income from a job, or 
if you live in one of the states providing a 
supplement to SSI. 

If you qualify for SSI, you may be 
automatically eligible for other public 
benefits as well. For the latest information, 
call 1-800-772-1213. On the Internet, go to 
www.ssa.gov and search for “SSI.” 

Health Care Costs
Public benefit programs can also help 
pay for medical expenses. For the latest 
information, search for “Medicaid” and 

“Medicare prescripton drug coverage” 
at www.aarp.org. You can also call the 
Medicare Hotline at 1-800-633-4227. 
When you call, say “Medicaid” or “drug 
coverage” to get information about these 
programs.

Property Tax Relief
Most states have one or more property 
tax relief programs. For information on 
property tax relief in your state, contact 
the local agency to which you pay your 
property taxes, your state department of 
revenue or taxation, or your nearest area 
agency on aging. 

Agencies on Aging
Your single best source for a wide variety 
of public benefit programs is your AAA 
(area agency on aging). Find your AAA by 
calling 1-800-677-1116 or search online at 
www.eldercare.gov. 

This agency can help you find programs 
such as

•	 energy assistance

•	 household chore services

•	 home health care

•	 prescription drugs

•	 meal programs

•	 housing

•	 transportation, and many others. 

Benefits QuickLINK
This one-stop online public benefits source 
helps you find low and no-cost programs 
that can pay for basic expenses, help you 
stay healthy, and assist older relatives. You 
fill out a questionnaire to find programs 

www.ssa.gov
www.eldercare.gov
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for which you may be eligible. You get 
the contact information you need to 
learn more about—and apply for—these 
programs. To use this resource, go to 
www.aarp.org/quicklink. 

Postpone or Combine
Public benefits can make it possible 
for you to postpone getting a reverse 
mortgage until a future time. In many 
cases, that may allow you to get larger 
future loan dvances because you will be 
older and your home’s value is likely to be 
greater at that time. And the longer you 
wait, the less your equity will have been 
consumed by interest charges. 

On the other hand, you can sign up for 
public benefits and take out a reverse 
mortgage. If you do, your need for loan 
advaces will be less than if you were 
not receiving public benefits. By taking 

smaller loan advances, you will have 
smaller interest charges and preserve 
more equity for future use. 

Cautions
Just make certain you don’t jeopardize any 
public benefits by getting more cash than 
you need from a reverse mortgage. 

For example, loan proceeds remaining in 
a checking or savings account at the end 
of a calendar month are counted as liquid 
assets by SSI and similar programs. If 
your total liquid assets exceed SSI limits 
(currently $2,000 for a single person, 
$3,000 for a couple), you can lose your 
eligibility. So limit your loan proceeds 
to what you expect to spend in a given 
month (Source: Reverse Mortgages: A 
Lawyer’s Guide, American Bar Association, 
1997, pp. 35-36). 
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No one can answer these questions for 
you. Only you can decide what’s right for 
you and your situation. But you need to 
consider these decisions carefully, because 
you will make them one way or another. 
And it’s better to do so by thinking them 
through. 

Sharing the Decisions
Who else should you involve in making 
your decisions about a reverse mortgage? 
You may have a trusted friend or advisor 
who knows your circumstances—or 
someone who is generally good at figuring 
things out or discussing them with you. 
You may even want to invite such people 
to your discussion with a HUD-approved 
counseling agency. 

On the other hand, you should be cautious 
of anyone who seems eager for you to get 
a reverse mortgage. Be especially alert if 
that person just happens to have ideas 
about what you might do with your loan 
proceeds. Watch out in particular for 
anyone trying to sell you something, or to 

get your signature on an agreement to pay 
them for any purpose. 

Remember, we call such people “con men” 
because they are very good at gaining our 
confidence and trust. It’s sad but true that 
the stranger being so nice to you may be 
more interested in your equity than your 
well-being. 

Your Heirs
You also need to think about the impact 
of a reverse mortgage on your heirs. A 
loan with “rising debt and falling equity” 
means there will be less equity left for 
your heirs. If you get a lot of cash over 
many years from the loan, there may be 
little if any left for them. 

Many children of reverse mortgage 
borrowers are pleased that their parents 
are able to use their equity and remain 
living in their homes. Often it is a great 
relief to these children that their parents 
are able to take care of their own needs; 
many even encourage their parents to do 
so.

Part 5: Key Decisions
Homeowners seriously considering a reverse mortgage should ask 
themselves these key questions: 

• Who else should I involve in considering this loan?  
• Which counselor should I choose? 
• Have I given due consideration to all my choices? 
• When would be the best time to take out a reverse mortgage? 
• What interest rate should I select? 
• Which lender should I choose? 
• How should I use this loan? 
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Whether or not you decide to discuss this 
matter with your children or other heirs 
depends on a variety of personal and 
family factors. You may value their advice 
or want to know what they think. Or you 
may think it best not to discuss it before 
making a decision, or not to tell them 
after you have closed a loan.

On the other hand, to avoid future 
misunderstanding, you may want to 
make a note of your decision in your will. 
Whatever you decide, the important thing 
is to give some thought to your heirs. A 
reverse mortgage can have a substantial 
impact on your estate. So you need to 
think through how you want this to 
become known to your heirs. 

Selecting a Counselor
To be eligible for a federally insured 
HECM (Home Equity Conversion 
Mortgage), you must discuss the loan 
with a counselor employed by a nonprofit 
or public agency approved by HUD (the 
U. S. Department of Housing and Urban 
Development). This counseling can be 
very helpful. So it can be a good idea even 
if you are thinking about applying for 
some other type of reverse mortgage. 

HECM counselors provide in-person 
counseling in their local areas, and 
counseling by telephone in other areas 
nationwide. For current information on 
requesting HECM counseling, go to  
https://entp.hud.gov/idapp/html/ 
hecm_agency_look.cfm. This counseling 
generally takes at least one hour. When 
provided by telephone, it typically requires 
two or more calls. 

Counseling agencies may charge a fee for 
HECM counseling, but they must tell you 
about it before the counseling occurs, and 
the fee amount must be based on your 
ability to pay. Agencies cannot turn you 
away because of your inability to pay, and 
they cannot refuse to counsel you if you 
fail to pay. The maximum allowable fee in 
2008 is $125 or the actual cost of providing 
the counseling, whichever is less. If your 
counseling agency charges a fee, you can 
have it paid out of your loan proceeds just 
like other HECM fees, or you can pay it 
directly to the counseling agency.

Be Prepared 
However you request counseling, prepare for 
it carefully. If you are interested in a HECM, 
make certain you are eligible by re-checking 
the eligibility criteria in Part 3. Use the 
calculator at www.aarp.org/revmort (click 
on “Reverse Mortgage Calculator”) to see if 
you can get the amount of cash you need 
to pay off any current debt on your home, 
and for other purposes. 

Before requesting counseling, thoroughly 
consider the questions in Part 1 of this 
booklet and the key decisions discussed 
in this section. Make a written list of your 
questions, concerns, and the additional 
information you need. Include questions 
about the alternatives discussed in Part 4.

HUD’s HECM network counselors use 
loan analysis and comparison software 
that meets the model specifications 
discussed in Part 3. Ask your counselor to 
send you loan printouts in advance so you 
can review them before your counseling 
session, and have them in hand when 
your counselor explains them. 

https://entp.hud.gov/idapp/html/hecm_agency_look.cfm
https://entp.hud.gov/idapp/html/hecm_agency_look.cfm
http://rmc.ibisreverse.com/rmc_pages/rmc_aarp/aarp_index.aspx
http://rmc.ibisreverse.com/rmc_pages/rmc_aarp/aarp_index.aspx
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Considering Alternatives
Have you carefully considered the main 
alternatives to a HECM? Have you 
seriously looked into the other options 
discussed in Part 4? If not, you should do 
so before applying for a HECM. Even if 
you end up getting a HECM, combining 
it with another option may make more 
sense than not. 

If you can qualify for a home equity loan 
and easily make the required monthly 
repayments, this option is generally less 
costly than a HECM or a proprietary 
reverse mortgage. But before applying 
for one of these loans, learn about the 
potential pitfalls in this market. Search 
for “home equity loans” and “predatory 
lenders” at www.aarp.org. 

If you are considering a proprietary 
reverse mortgage, you must proceed with 
caution. Unlike HECMs, these loans are 
not insured by the federal government.If 
your home is worth more than $850,000 
($1.1 million for couples), you may be able 
to get larger loan advances than you could 
get from a HECM. But you may also pay 
more, and you need to understand how 
much more these loans may cost. 

The best way to compare the costs and 
benefits of a proprietary plan versus 
a HECM is to get the side-by-side loan 
comparisons produced by software that 
meets AARP’s model specifications 
discussed in Part 3. You can get these 
comparisons from counselors who belong 
to HUD’s national HECM counseling 
network, who can be found at www.
hecmresources.org/hecmresources/
requests.cfm. 

You can also get these comparisons from 
some lenders. For the latest information 
on lenders who can provide these 
comparisons, go to www.aarp.org/
revmort and click on “Key Decisions,” and 
then on “Selecting a Lender.”

Selecting a Time
When would be the best time to take out 
a reverse mortgage: now or later? In the 
future, you may be eligible for larger cash 
advances because you will be older and 
your home is likely to be worth more. If 
your home’s value is greater than HUD’s 
home value limit (currently $417,000), that 
limit is subject to change each January. On 
the other hand, if interest rates rise, you 
may not be able get greater loan advances 
in the future. 

Look at Table 1 in Part 3 or use the 
calculator at www.aarp.org/revmort 
(click on “Reverse Mortgage Calculator”) to 
see how much difference an older age or 
greater home value could make. The table 
also shows you how much difference a 
higher interest rate could make. 

Remember, one month after you take 
out a reverse mortgage your debt will 
begin growing. Look at Table 4 in Part 3 
to see how fast that debt can grow. The 
longer you postpone taking out a reverse 
mortgage, the more interest charges you 
will avoid and the more equity you will 
most likely have if and when you do decide 
to become a reverse mortgage borrower. 

Selecting an Interest Rate
If you are considering a HECM, you can 
select an interest rate that is subject to 

http://www.hecmresources.org/hecmresources/requests.cfm
http://www.hecmresources.org/hecmresources/requests.cfm
http://www.hecmresources.org/hecmresources/requests.cfm
http://www.aarp.org/revmort
http://www.aarp.org/revmort
http://rmc.ibisreverse.com/rmc_pages/rmc_aarp/aarp_index.aspx
http://rmc.ibisreverse.com/rmc_pages/rmc_aarp/aarp_index.aspx
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change once a month or once a year, or 
one that remains the same (a “fixed” rate) 
for the life of the loan. 

Fixed Interest Rates
Fixed rate loans are attractive to most 
consumers, but fixed rate HECMs may 
be no bargain for most borrowers, as the 
interest rate on some of these loans has 
exceeded 15%. 

The only way homeowners could get a 
realistic fixed rate from these lenders 
was if they agreed to take 100% of their 
available loan amount in a single lump 
sum at closing. But this meant they would 
be charged interest on the full amount 
of the largest possible loan advance, and 
most HECM borrowers have no need for 
such a large advance. So if they were to 
agree to a 100% lump sum, they would be 
paying substantial unnecessary interest 
charges and—by completely exhausting 
their loan amounts—losing the creditline 
growth to which they would otherwise be 
entitled. 

On the other hand, if a borrower needs 
such a large loan amount, for example, to 
pay off the current mortgage on a home, 
a fixed rate HECM of this type would be 
worth considering.

Adjustable Interest Rates
HECM lenders must offer an interest 
rate that is subject to change once a year. 
These “annually-adjustable” HECMs can 
increase or decrease by the same amount 
as any increase or decrease in a HUD-
approved interest rate index identified in 
the loan documents. But this rate cannot 

change by more than 2 percentage points 
up or down per year, nor by more than 5 
total points over the life of the loan,

HECM lenders may also offer a “monthly-
adjustable” rate that may increase or 
decrease each month by the same rate 
as any increase or decrease in a HUD-
approved interest rate index identified in 
the loan documents. Although HUD does 
not require any interest rate caps on these 
rates, some lenders may provide them. 

The index rate indices approved by HUD 
are the 1-month and 1-year U. S. Constant 
Maturity Treasury (CMT) rate and the 
1-month and 1-year London Interbank 
Offered Rate (LIBOR), an international 
index widely used for adjustable rate 
mortgages in the U. S. 

Monthly Versus  
Annually Adjustable
Monthly adjustable rates are generally 
lower than annually adjustable rates when 
based on the same rate index. Lower 
rates mean larger HECM loan amounts, 
less growth in the amount you owe, and 
less growth in your available creditline 
funds. When interest rates fall, monthly 
adjustable rates drop sooner and more 
often than annually adjustable rates. 
They can also decrease by more than 2 
percentage points per year and by more 
than 5 percentage points over the life of 
the loan. 

The main advantage of annually 
adjustable HECMs are that when interest 
rates rise, they increase later and less 
frequently than monthly adjustable rates. 
In addition, they cannot increase by more 
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than 2 percentage points in any year, and 
by no more than 5 percentage points over 
the life of the loan. 

To date, most HECM borrowers have 
selected monthly adjustable rates, no 
doubt because they prefer the greater loan 
amounts and the lower initial rate charged 
on the loan. Some may also believe that 
rates are unlikely to increase by more 
than the caps on annually adjustable rates. 

Borrowers selecting an annually adjustable 
rate are generally concerned that rising 
rates might exceed the annual rate’s 
caps for extended periods. Without the 
protection of these caps, they fear, their 
loans balances will grow faster, so there 
will be a lot less equity for them or their 
heirs when the loan is over. 

Selecting a Lender 
The most complete lists of HECM lenders 
can be found online at www.hud.gov/
ll/code/llslcrit.cfm. Enter your city or 
select your state, place a checkmark in 
the “HECM” box, and click the “SUBMIT” 
button.

But which lender should you use to get a 
HECM loan? You need to consider cost, 
origination services, loan servicing, and 
a lender’s professional commitment to 
meeting consumer needs.

Cost
HECM loan costs can vary by a lot from 
lender to lender, so it pays to shop around 
before deciding on a lender. Letting 
lenders know that you are shopping 
around may also help you get a better 
deal.

The only HECM costs that lenders do 
not control are the upfront and monthly 
mortgage insurance premiums. So you 
need to find out how much each lender 
you are considering would charge you 
for the origination fee, all third-party 
closing costs, the monthly servicing fee, 
and —most importantly—the interest rate. 
Some lenders may say that their interest 
rate is based on a specific rate index plus 
a “margin.” If they do, ask what the actual 
interest rate would currently be. 

When comparing the cost of loan fees 
versus interest, keep in mind that the 
interest rate will apply to your total and 
growing loan balance for as long as the 
loan lasts. Ask lenders and your HECM 
counselor to show you what the impact of 
different available combinations of loan 
fees and interest rates would be on the 
amount you would owe in the future. If 
you are concerned about rising interest 
rates on an adjustable rate loan, ask them 
to show you how much more you would 
owe if the average rate on your loan 
would be higher than the rate initially 
charged on the loan. 

Origination Services
The level of service a lender provides may 
be more difficult to assess than cost is, but 
service can be important. You will want 
your loan officer to be knowledgeable, 
experienced, and respectful. 

After reading this booklet, you will be 
better able to gauge how well a lender 
knows reverse mortgages. How long a 
lender has been offering HECMs and in 
how many places may be particularly 
important if your loan runs into any 

http://www.hud.gov/ll/code/llslcrit.cfm
http://www.hud.gov/ll/code/llslcrit.cfm
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unexpected snags. An experienced lender 
has already encountered most of the issues 
that can cause problems, and is most 
likely to have a good working relationship 
with the nearest HUD office. 

You will also want a loan officer who 
respects your knowledge and preferences 
and helps you reach your own decisions. 
Pressure sales tactics are a sure sign that 
a lender is more concerned about selling 
you a loan than meeting your needs. 

Loan Servicing 
At loan closing, most lenders transfer 
their loans to another office or company 
specializing in servicing the loan from 
that point forward. Ask each lender you 
are considering: “Who will service my 
loan after it closes?” 

Request a sample of the account 
statements the servicer would send you. 
Make certain you fully understand all 
the information on these statements. In 
particular, if you are considering a HECM 
creditline, find out how the servicer would 
keep you informed about the growing 
amount of credit a HECM provides (see 
Part 3). 

Professional Commitment
A commitment to meeting consumer 
needs can be seen in a lender’s 
professional relationships and consumer 
information. 

For example, members of the National 
Reverse Mortgage Lenders Association 
(NRMLA) have developed “best practices” 
for their industry. For more information, 
go to www.reversemortgage.org. If you 

don’t want to be contacted by a NRMLA 
lender, however, be sure to state that 
preference if you request any NRMLA 
publications. 

Lenders committed to the highest 
standard of consumer information can 
provide loan analyses and comparisons 
that meet AARP’s model specifications 
as discussed in Part 3. For the latest 
information on lenders who can provide 
this type of consumer information, go to 
www.aarp.org/revmort. But please note 
that AARP does not endorse any reverse 
mortgage product or lender. 

Spending Your Equity
How much of your available loan amount 
would you take as a lump sum, as a 
creditline, or as a monthly advance? For 
what reasons would you take withdrawals 
from a HECM creditline? 

You need to consider these questions 
carefully, especially if your home equity 
is one of your few financial assets. Very 
simply, the more equity you use now, the 
less will be left in the future. If you spend 
all your equity too soon, it may become 
financially difficult for you to remain 
living in your home. 

For example, if you have to move due 
to disability or failing health, you would 
need to pay for the cost of moving, future 
living expenses, and possibly assisted 
living or other types of care. So the 
amount of equity remaining at the end 
of your loan could be vitally important to 
you. 

www.reversemortgage.org
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Leftover Estimates 
HECM counselors and lenders can 
estimate how much equity would be 
left at various future times based on 
assumptions about future interest rates, 
your loan advances, and about changes in 
your home’s value. 

These estimates generally assume that 
your home would be sold to repay the 
loan. So they deduct the estimated cost of 
selling your home from your remaining 
equity. 

Then it’s a simple calculation: If the 
estimated net sale proceeds are greater 
than your estimated debt, you (or your 
heirs) would get the difference in a lump 
sum of cash. If at any point your rising 
debt catches up to your home’s value, then 
there would be no equity left. 

Realistic Estimates
Unless your counselor or lender uses 
computer software based on AARP’s 
model specifications discussed in Part 3, 
the leftover estimates they provide may 
have serious shortcomings.

Most reverse mortgage borrowers select a 
creditline. The amount of leftover equity 
at the end of a creditline loan depends 
primarily on the size and timing of the 
cash advances a borrower requests during 
the loan. 

Computer software based on the model 
specifications lets you enter the creditline 
draws that you expect to make. This gives 
you a more accurate estimate of the equity 
that would remain if your loan were to 
end at various points in the future. Other 

loan software may not permit you to see 
how your expected creditline draws would 
affect your remaining equity. 

Other loan software may also assume 
that the initial interest rate charged on 
your loan will never change. But that may 
be unlikely after a time of relatively low 
interest rates over the past several years. 
So this assumption may overestimate your 
future leftover equity. 

Software based on the model 
specifications lets you select the interest 
rate used to estimate your leftover equity. 
So you can choose a higher rate than the 
one that is initially charged on your loan. 

By varying these factors, you can see 
how much effect each can have on your 
leftover equity. You should remember, 
however, that all of these figures are 
estimates. The actual figures will depend 
on: 

•	 the actual creditline advances you select 
during the loan; 

•	 the actual interest rates charged on the 
loan; and 

•	 the actual changes in your home’s value 
during the loan. 

Creditline Growth
Most HECM borrowers put all of their 
available cash into a creditline. So it’s 
important to be able to see how creditline 
withdrawals affect the growing amount of 
credit available from a HECM. 

The calculator at www.aarp.org/
revmort (click on “Reverse Mortgage 
Calculator”) can show you the effect of 
various creditline withdrawal patterns 

http://rmc.ibisreverse.com/rmc_pages/rmc_aarp/aarp_index.aspx
http://rmc.ibisreverse.com/rmc_pages/rmc_aarp/aarp_index.aspx
http://rmc.ibisreverse.com/rmc_pages/rmc_aarp/aarp_index.aspx
http://rmc.ibisreverse.com/rmc_pages/rmc_aarp/aarp_index.aspx
http://rmc.ibisreverse.com/rmc_pages/rmc_aarp/aarp_index.aspx
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on a year-by-year basis. To see them, run 
the calculator and then on the “Loan 
Calculator Estimates” page click on the 
“Creditline” button toward the bottom of 
the page, and follow the instructions. 

Computer software based on AARP’s 
model specifications discussed in Part 
3 can also show the effect of different 
creditline withdrawals on your future 
loan balance, total amount owed, and total 
annual average loan cost. 

If you take a HECM creditline, keep an 
eye on its growth. Being aware of how 
much cash remains in your creditline and 
the rate at which it is growing will help 
you make decisions about making cash 
withdrawals.

Remember, you can control the amount of 
credit that remains in your account. The 
less cash you take out now, the more will 
remain for later. It doesn’t make much 
sense to set up a creditline and then not 
use it. But you should also avoid using too 
much too soon if you can. 

For example, if you spend all the cash in 
your creditline, will you still be able to 
pay your property taxes and homeowner’s 
insurance? If you fail to make these 
payments, and there is no cash left in 
your creditline, a HECM lender can 
foreclose on your loan. Just like with a 
forward mortgage, if you do not pay your 
property taxes and insurance, you could 
lose your home.

So be certain to leave enough cash in your 
creditline to pay your taxes and insurance 
if you do not have other funds available 
for this purpose. 

Investing
Investing the money you get from 
a reverse mortgage is not wise. It is 
extremely unlikely that you could safely 
earn more from an investment than the 
loan would cost. Besides, the funds you do 
not spend from a HECM creditline grow 
larger at a greater rate than you could 
safely earn.  

Careful Spending
Be wary of anyone who wants to sell 
you something, and suggests a reverse 
mortgage as a way to pay for it. Be 
especially wary if 

•	 you do not fully understand what they 
are selling; or 

•	 you are not certain that you need what 
they are selling.

Remember that the total cost to you 
equals the cost of what they are selling 
plus the cost of the reverse mortgage. 
If you conclude that you do need what 
they are selling, be sure to shop around 
before making a decision. You are under 
no obligation to buy goods or services 
from the party that suggested you borrow 
against your home to pay for them. 

For example, if an insurance agent tries 
to sell you an annuity by way of reverse 
mortgage financing, be sure to check 
out all the cautions about these types 
of arrangements on the “Spending Your 
Equity” page at www.aarp.org/revmort. 

Refinancing
After you get a reverse mortgage, 
sometime in the future you may be able 
to increase the loan funds available to you 
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by refinancing the loan. Large increases 
in your home’s value, increases in HUD’s 
home value limit (currently $417,000), 
or lower interest rates could make this 
possible. 

When you refinance a HECM, lenders 
are required to show you the total cost 
of refinancing, and compare it to the 
increase in available loan funds that a 
refinance would provide.

This comparison makes it easy for you to 
see the total costs that would be added to 
the amount you owe versus the additional 
loan funds that would become available 
to you. If you need help understanding 
the comparison, HECM counselors can 
explain it to you.
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acceleration clause
the part of a contract that defines when a 
loan may be declared due and payable 

adjustable rate
an interest rate that changes, based on 
changes in a published market-rate index

appraisal
an estimate of a home’s market value

appreciation
an increase in a home’s value 

Area Agency on Aging (AAA)
a local or regional nonprofit organization 
providing information on services and 
programs for older adults 

cap
a limitation on the amount by which an 
adjustable interest rate may change during 
a specified time period 

closing
a meeting at which legal documents are 
signed to “close the deal” on a mortgage; 
the time at which a mortgage begins

CMT rate
the Constant Maturity Treasury rate, used 
as an interest rate index in the HECM 
program

condemnation
a court action adjudging a property to 
be unfit for use, or converting a private 
property to public use under the right of 
eminent domain 

creditline
a credit account that permits a borrower 
to control the timing and amount of the 

loan advances; also known as a “line-of-
credit”

current interest rate
the interest rate currently being charged 
on a loan

deferred payment loans (DPLs)
reverse mortgages providing lump sums 
for repairing or improving homes, usually 
offered by state or local governments

depreciation
a decrease in the value of a home

eminent domain
the right of a government to take private 
property for public use, for example, to 
build a highway 

expected interest rate
in the HECM program, the interest rate 
used to determine a borrower’s loan 
advances

Fannie Mae
a private company that buys and sells 
mortgages; a government-sponsored entity 
that operates under the general oversight 
of the federal government

Federal Housing Administration (FHA)
the part of HUD (the U.S. Department of 
Housing and Urban Development) that 
insures HECM loans 

federally insured reverse mortgage
a Home Equity Conversion Mortgage 
(HECM) (see below)

home equity
the value of a home, minus any debt 
against it

Glossary
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home equity conversion
turning home equity into cash without 
having to leave your home or make 
regular loan repayments

Home Equity Conversion  
Mortgage (HECM)
the only reverse mortgage program 
insured by the Federal Housing 
Administration (see Part 3) 

home value limit
in the HECM program, the largest home 
value that can be used to determine a 
borrower’s loan advance amounts

initial interest rate
the interest rate that is first charged on a 
loan beginning at closing 

leftover equity
the net proceeds from selling a home, 
minus the total amount of debt owed 
against it 

LIBOR
the London Interbank Offered Rate, used 
as an interest rate index in the HECM 
program

loan advances
payments made to a borrower, or to 
another party on behalf of a borrower

loan balance
the amount owed, including principal and 
interest; generally capped (limited) in a 
reverse mortgage by a non-recourse limit

lump sum
a single loan advance at closing

margin
in the HECM program, the amount added 
to an interest rate index to determine the 
initial, current, and expected interest rates

maturity
when a loan becomes due and payable

model specifications
a detailed set of rules for analyzing and 
comparing reverse mortgages (see Part 3) 

mortgage
a legal document making a home available 
to a lender to satisfy a debt

non-recourse mortgage
a home loan in which a lender generally 
may look only to the value of the home 
for repayment

origination
the overall administrative process of 
setting up a mortgage, including the 
preparation of documents

property tax deferral (PTD)
reverse mortgages providing annual 
loan advances for paying property 
taxes, usually offered by state or local 
governments

proprietary reverse mortgage
a reverse mortgage product owned by a 
private company

reverse mortgage
a non-recourse loan against home equity 
providing cash advances to a borrower 
and requiring no repayment until a future 
time

right of rescission
a borrower’s right to cancel a home loan 
within three business 
days of closing 

servicing
performing administrative functions on a 
loan after closing
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Supplemental Security Income (SSI)
a federal program providing monthly cash 
benefits to low-income persons aged 65+, 
blind, or disabled 

tenure advances
fixed monthly loan advances for as long 
as a borrower lives in a home

term advances
fixed monthly loan advances for a specific 
period of time

Total Annual Loan Cost (TALC) rate
the projected annual average cost of a 
reverse mortgage including all itemized 
costs 

More Information Online
To get the latest information on reverse 
mortgages, visit AARP’s website at www.
aarp.org/revmort. There you will find 
more details and more up-to-date coverage 
of the topics presented in this booklet. 
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In a forward mortgage, your home equity 
increases over time. Your loan balance 
(the amount you owe) decreases as you 
make monthly repayments to the lender. 
Meanwhile the value of your home is 
usually increasing. Forward mortgages are 
“falling debt, rising equity” transactions 
(see Table A-1).

In a reverse mortgage, your home equity 
generally decreases over time. Your loan 
balance rises as loan advances are made to 
you by the lender, interest is added to the 
outstanding loan balance, and you make 
no repayments to the lender. Unless the 
home appreciates (grows in value) at more 
than a moderate rate, the loan balance 
starts “catching up” to the home. Reverse 
mortgages are typically “rising debt, 
falling equity” transactions (see Table A-1).

A simplified example of a reverse 
mortgage is presented in Table A-2. The 
purpose of this table is to show the “rising 
debt, falling equity” characteristics of 
reverse mortgages in general. To simplify 
the example, the table does not include 
all the closing costs and fees that are 
generally charged by a mortgage company 
or bank. It also does not include the costs 
of selling a home, which typically reduce 
the amount of equity remaining at the 
end of the loan. 

In the example, you can see that the 
$1,000 monthly loan advances in column 
A are added to the monthly interest 
at 0.5% in column B to equal the loan 
balance (amount owed) in column C. 
Over time, the loan balance grows larger. 
You can also see that the loan balance 
is subtracted from the home’s value 
(assumed to be growing at 4% per year) 
in column D to produce the amount of 
remaining home equity in column D-C. 

Appendix:  
Rising Debt and Falling Equity
The purpose and operation of a reverse mortgage are different from 
those of a standard “ forward” mortgage. The purpose of a forward 
mortgage is to purchase a home; the purpose of a reverse mortgage 
is to generate cash.
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Table A-1:  
Comparison of Typical “Forward” and Reverse Mortgages

Item “Forward” Mortgage Reverse Mortgage

Purpose of loan to purchase a home to generate income

Before closing, 
borrower has...

no equity in the home a lot of equity in the home

At closing, 
borrower

owes a lot, and has  
little equity

owes very little, and has a 
lot of equity

During the loan, 
borrower...

makes monthly 
payments to the lender

loan balance goes down

equity grows

receives payments  
from the lender

loan balance rises

equity declines

At end of loan, 
borrower... 

owes nothing

has substantial equity 
 

owes substantial amount

has much less, little, or no 
equity

Type of 
Transaction Falling Debt- 

Rising Equity 
Rising Debt- 
Falling Equity
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*Illustrative example only; does not include loan closing costs and fees, or home selling costs. For 
complete cost example, see Part 3, Tables 3 and 4.

A B C D (D-C)
End of Year Principal 

Advances
Interest@ 
0.5%/mo. Loan Balance Home Value Home Equity

1 $12,000 $397 $12,397 $208,000 $195,602

2 24,000 1,559 25,559 216,320 190,760

3 36,000 3,532 39,532 224,872 185,339

4 48,000 6,368 54,368 233,971 179,602

5 60,000 10,118 70,118 243,330 173,211

6 72,000 14,840 86,840 253,063 166,222

7 84,000 20,594 104,594 263,186 158,591

8 96,000 27,442 123,442 273,713 150,270

9 108,000 35,453 143,453 284,662 141,208

10 120,000 44,698 164,698 296,048 131,349

Table A-2: Simplified* Reverse Mortgage Example

Assumptions:
Monthly Loan Advance $1,000
Monthly Interest Rate 0.5%
Original Home Value $200,000
Appreciation Rate 4% per year
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Moving Forward With A
Reverse Mortgage?

No one plans to go broke during retirement. Most
seniors fill up their retirement’s gas tank and get ready
to cruise. But with today’s longer life spans, seniors often
need more cash to help them motor through their golden
years. No one can predict the financial roadblocks that
may arise, such as the need for expensive prescriptions
or medical procedures. Just one major setback could
drain more of those hard-earned retirement dollars than
anyone expects.

Fortunately, seniors have some options to keep the
financial engine running during retirement. One option
is the reverse mortgage. This loan allows senior Texans
to liquidate the equity in their homes for cash without
selling the home or incurring a monthly loan payment.
The money can be used to supplement an income, make
a purchase, or cover upcoming expenses.

How does a reverse mortgage work?
The borrower typically chooses from three payment

options: 1) one lump sum in cash, 2) equal monthly
payments for as long as both borrowers live in the home,
or 3) equal monthly payments over time. Repayment is
not required until both borrowers move, sell their home,
or are deceased. At that time, the lender may exercise its
security interest and foreclose on the property, or the owner
or the heirs of the owner may pay off the lien. Naturally,
heirs may object to a reverse mortgage for that reason.

Like any other loan, a reverse mortgage accrues interest
charges, beginning when the first payment is made to the
borrower. Usually a reverse mortgage is an Adjustable Rate
Mortgage (ARM), with interest compounded monthly.

Are you eligible?
To be eligible for a reverse mortgage, a borrower

must be 62 or older, own the home outright (or have a
low loan balance), and have no other liens against the
home. A borrower continues to be responsible for
property taxes, homeowners insurance, and upkeep of
the home; failure to do so can result in foreclosure.

Borrowers are also required to attend financial
counseling before closing—a crucial step that helps a
borrower learn more about the loan. You can view a list
of HUD-approved local credit counseling agencies at
www.hud.gov/groups/seniors.cfm.

Using the equity a homeowner has built up over the
years can help a borrower detour away from public
assistance programs. Seniors who rely on public assistance
need to research the impact reverse mortgage payouts may
have on their benefits.

What about your heirs?
Certainly a borrower

should discuss the reverse
mortgage loan option with
family or other heirs before
closing on the loan. An heir
will need to be prepared to
pay off the loan balance if the
heir would like to keep the
home. An open line of
communication, along with
strong monthly financial
planning, is necessary to keep
family affairs running
smoothly. One possible
financial plan is for the family
or heirs to obtain and maintain
life insurance on the borrower, with proceeds designated
for paying off the loan balance.

A reverse mortgage is not for everyone
If you are running low on cash, put on the brakes

and carefully analyze cash flow before obtaining a
reverse mortgage. Because of the high closing costs, a
reverse mortgage is a bad idea if you plan to move in a
couple years, or if you have a temporary financial
emergency that might be better resolved with a home
equity loan. Carefully weigh the pros and cons of all
cash flow options. Folks in early retirement should
remember that the younger they are, the less money they
are eligible to receive because of the life expectancy
factor in the loan payment formula.

If you would like to learn more about reverse
mortgage lending in Texas, contact the Office of
Consumer Credit Commissioner:

� 2601 North Lamar Boulevard, Austin TX 78705
� Consumer Helpline (800) 538-1579
� E-mail info@occc.state.tx.us
� Web site  www.occc.state.tx.us.

Public service announcement from the Office
of Consumer Credit Commissioner

Consider

Your Alternatives

A reverse mortgage is not an
answer to every senior’s
situation; these loans can be
complicated and expensive.
Consider other strategies
before fully committing to a
reverse mortgage:

• Take out a home equity
loan

• Decrease expenses by
moving into a smaller
home or an apartment

• Seek property tax credit or
abatement based on your
senior status
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