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APPELLANTS REPLY BRIEF

As to the Facts

Contrary to the impression sought to be created
‘in the respondent’s brief, appellant does not con-
cede the fruth of the testimony adduced against
him on the trial. His concession in the court
below was made for the purposes of argument
only, in order to eliminate any factual confliet in
the determination of the legal issues presented
by the appeal.

Some forty pages of the respondent’s brief are
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devoted fo an alleged *‘resumé’’ of the facts, for
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the ostensible purpose of furnishing to the court
¢ .

an accurate pieture of the criminal enterprise
“which the defendant Hines and his aceomplices
conspired to, and did, carry on’’ (Respondent’s
Brief, p. 3). The picture portraved is by no
means accurate, however, and does not reflect the
true situation as it appears in the record.
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The charges against the defendant rest mainly
upon the testimony of two confessed habitnal
perjurors—dJ. Richard (Dixie) Davis, a disbarred
underworld lawver, and George Weinberg, an ex-
conviet and gangster (2165, 2014, 2917, 5149).
The record shows that Davis and Weinberg were
unconscionably coddled by the Distriet Attorney
and that every conceivable effort was made to
induce them to involve the defendant in the al-
Jeged conspiracy. As soon as they signified their
willingness to pload guilty and testify against
the defendant, Davis and Weinberg were deliber-
ately placed in the same cell for the obvious pur-
pose of permitting them to rehearse the details
of the story which they subsequently told on the
witness stand (2953). They were accorded most
unusual privileges. Among other things, arrange-
ments were made wherehy Davis was allowed to
make frequent visits to the apartment of his mis-
tress, Hope Dare, in the company of police officers
attached to the District Aftorney’s office, under
court orders obtained upon the pretext that he
required medical treatment (H249). As a re-
ward for their testimonyv, Davis and Weinberg
were promised “‘consideration”™ in their sen-
tences (2954, 2070, 2088).

Apart from the mzunﬁ'ostly improper and un-
fair tactics cmploved by the Distriet Attorney,
the record is replete with evidence showing
that
I
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he testimony of Hm‘;\ and Weinberg was
erjurious in many material respects. The ree-
yrd 18 voluminous, however, and it will serve
no useful purpose to bhurden this court with =«
lengthy analvsis of the testimony,  In this court,
as 1n tho court below, appellant will rely upon
the contention that the evidence, oven if viewed
in its most unfavorable mnmt to b, ie inendh.
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(1)

rafion of a policy game is not a
violation of Section E&‘Zgﬁ of the E}ﬁmaﬁ Law,

(In reply to Point T of Respondent’s Brief)

In relving upon decisions in other jurisdic-
tions (Hespondent’s Brief, pp. 44.45) the Dis-
triet Attornev ignores ‘the fundamental differ-
ence hetween the penal provisions of this state
and those in which the ecited cases arose. In
the State of New York, the Legislature has
expressly differentiated between lo’tter\' 'md po?-

distinetion between them.

People v. Bloom, 248 N. Y. 582;

People v, Lyttle, 225 A, 1. ?{)97 aff,
201 NUY. 347

People v. Fdelstein, 251 A Do 459

People v, Weber, 215 AL D. 827

Matter (}f Praither, 246 A, D, 846, aff.
JYTOND YL A0S,

! ;\“y:lf("s ~'=\;(*<‘p€ New York, on t
o y

upon the M{%) jeet (»1’ nnhe\ and g}yﬂai
lotterv: or else. as in the Distriet of ¢
(see Forte v. United States, 83 Fed. (%*
thev combine hoth poliey and lette
gtatute and preseribe the same punis
cither offenze.  In no other state is im) x‘i:m;»
tory situation comparable to that existing
the State of New York, where lottery and noli
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arve accorded separate and i
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nt, one he zﬂ‘i classified as o felony HDEOE
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the other a mrsdemeanor { See-
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jurisdictions are not applicable in this state, since.

the courts in those jurisdictions have no staluiory
basis for any distinction between lottery and
poliey.

The argument that Seetion Qz% was not in-
tended to apply to operators o Hev game
but onlyv fo those who commit
peculiar

L9y 3 P 1
yoliew ™", (Hespondent’s |
)
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iz ahsurd. ng of that section readily
discloses that it is broad enough in its terms
to cover all persons direetly or indireetly con-
cerned in the operation of a poliey game. It is
bevond ecomprehension how it can he suggested
that a statute specifically dirvected against ““the
game conunonly called policy™ was infended to
affeet only mivm' 0 ‘f'mwﬂ(m in the eame, hut
not the chief Tie operator oy propri-
etor of the game.

The further contention—that the operator of
a poliecy game ean he prosecuted either under
the poliey statute or under the lotterv statute,
ax the Dist
sound and
cated apon the fallacious theory  that hodl
statutes define the =une erime i
Bord, 243 N, Y. 305, a .
Tt 1s not to be denied, as (*mumzr,ie(’z h}f’ the
Distriet Attornev, that ““the state mav proceed
under a general statute even though a more
specific one iz available”, (Respondent’s Brief,

r(1

riet Attorey chooses—is equally un-
logical,  That eontention iz predi-
£
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e B1)Y provided, howerer
P B | : I t
and ‘i'( wliule

h ate, as veneatediv
courts, the erime of operating
by express legislative enactment

1
from the erime of contriving,

dz'm\'im: a lm‘tm‘\' Although both were ménmimi

o suppress gambling, Seetions 974 and 1372 are

ks




direeted ¢ wambf twa different types of gambling.
The sitnation in the case at bgﬁ‘g ﬁ wrefore, differs
the ford ease,

radienlly from that present in
where hoth statutes involved were 1dentical ex-
cept for the penalty prescribed.

The Distriet Attorney seems to rely heavily
upon the decistons in Wilkinson v. Gidl, 74 N. Y.
63, and orte v. United States, 33 Fed. {(Znd)
612, Althoungh both of these cases were ana-
tvzed and distinguished from the casge at bar in
appellant’s main briet (pp. 13-16) it is signifi-
cant that the grounds upon which they were
distinguished are neither challenged nor com-
mented upon in the respondent’s brief.

As to Commomeealth v, Wright, 137 Mass.
250, and Commonwealth v. Sullivan, 146 Mass,
142, it 1y sufficient to point out that the statutes
of the State of Massachusetis contain no pro-
hibition against poliey or poliey games.  Unlike
New York, there is no statute in the State of
Masgachusetts under which the o for
pwhc‘fc game ean be mme(n‘wd ercent a lottery
statute. 1 nder thase cireumstances, of course,
the court wus compelied to construe pniiw as

wfﬂff\fﬂu the d

manner of operation between the fwo
in th@ case at har, appellant does not zeel

fistinguish poliey from lottery upon the hasis

differcnee  in wdentity  or n

ration. He relies entively upon ile wmm

reated by the Leglsiature i
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12 heside the point to argue
species or form of lottery.
be [0, the §‘e¢“m‘i%1 fure havin

particalar species or form ut E TV
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called poliecy” constitutes a misdemeanor (Sec-
tion 974), there is no basis for prosecuting it as
a felony.

(2)

The acts allegedly committed by the de-
fendant Hines did not constitute “assisting
in contriving, proposing or drawing’ lot
teries.

(In Reply to Point IT of Respondent’s Brief)

The District Attorney takes the position that
the words “‘contriving, proposing or drawing”’,
as used in Section 1372 of the Penal Law,
““comprehend the entire conduet and operation
of a lottery scheme’ (Respondent’s Brief, p.
63). He argues that the statute applies to all
persons who parti *}gmﬂie= in or contribute to the
success of the ent&m ize, regardless of the par-
ticular nature of their acts of assistance. A
complete answer to that contention is contained
in Point IT of appellant’™s main hrief,

As proof that Section 1372 was not intended
to apply to all aets of assistance in the conduet
of a lottery, appellant, in iz main hricl, pointed
out that acts other than ““contriving, proposing
and drawing™ are sepavately prohibited as mis-
demeanors (Section 1373 ¢f wseq). The Distriet
Attorney rejeets that theory upon the authority

of three decisions: State v. Wong Took, 147
Wash, 190, 265 VPae. 459 Commonwealih v,
Harris, 95 Mass, 5334 State v, Lowie, 139 Wash,

430, 247 Pae. 728,
The Wong Took ease. w
in the opinion of the court helo

$48

Phe eonrt thoere |

in appellant’s main brief,




that the termn “‘contriving, proposing or draw-
ing’” applies to all persons who pa rticipate in
he “instituling or administering’’ of the lo
erv.  Ag the defendant Hines concede
no part im inxtituting or administering !
policy. games in suif, his convietion, under th
mmmpie of the Woug Took ease, was mani-

3o i
{1

¥ }‘vci B3
e Harris case merely holds that one who
commits the misdemeanor erime of selling lot-
tery tickels mav also be ohgu*w(\d with the felony
crime of seiting up and promoting the }GV“IV

.

provided that, in addition to selling tickets, hu
also participates in é?zo instituting or adminis-
tering of the lotter That ruling, obviously,
coer not support the contention urged here, {M;
the contrary, it specifically limits the Tfelomv
classification of lottery to aets whieh form »
constituent part of wetting up or promot
lottery, and exeludes merely incidental or
lateral acts of assistanece, suel !
edlv eommitted by the defend:

The decision in the Lowie ¢
the District Attor-
{ one

sy 1
ey ui

1
ant Hines,

e likew }M “gei

——t

to hear ouf the

purposes

charged with contriving, propos P ‘
the lotterv.  In the course of its opinion, the
court =aid as follows

riuelion COnij
i <\rmnmm«
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fottery, or ,a\w mw n
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These decisions plainly justify appellant’s
contention that one who merely aids or assists
in the general scheme, but does not participate
in the prohibited acts of contriving, proposing
or drawing, does not violate Section 1372.

The Distriet Attorneyv attempts to draw a
distinetion between the defendant’s alleged acts
and acts such as selling lottery tickets or leas-
ing a building for lotterv purposes, upon the
theory that the defendant’s acts evidenced a
““conscious participation” in a “‘eriminal enter-
prise’” (Respondent’s Brief, . 78). It is diffi-
cult to follow that argument, since the person,
who sells lottery tickets is presumed to know
the purpose for which the tickets are sold and
the person who leases a building for lottery
purposes surely knows that the building is to
he used for that purpose.

Obviously, one who sells lottery tickets or
leages a building for lottery purposes, partiei-
pates consclously in a eriminal enterprise, just
as mueh as one who provides police protection
for the operators of the lotterv. In both in-
stances the act turthers and aids in the general
operation of the scheme. None of such aets,

" M MR N . “ o N b L 2y
however, fall within the terms of Seetion 1372,

since theyv do not relate to the ““contriving, pro-
posing or drawing’ of the lottery,

The rule that law enforcement officers who
promise protection to others in the commission
of a erime are themselves guilty of the crime
(see cases cited on p. 73 of respondent’s bhrief)
has no application to the situation present in the
case at bar. The statutes involved in those casos
ave not limited in their seope to particular aets
of assistance, as 1s Seetion 13720 Under the stat-
utes there involved, one who committed any act
of assistance heeame a principal. Here, in order




to bring the defendant within the terms of the
statate, it was inewmbent upon the prosecution
to show not merely that he aided generally in
the running of the lottery, but that the nature
of his acts were such as to constitute participa-
tion in ““eontriving, proposing or drawing’ the

alleged lotteries.  In other words, unless the de-
fendant’s acts were a constituent part of the

actual institution or administering of the lottery,
he was not chargeable as a principal in he crime
defined by Section 1372 of the Penal Lay

(3)

(a) The conspiracy count of the indict-
ment is invalid in that it fails to allege the
commission of an overt act within the statu-
tory period of limitations.

(b)Y The evidence shows that the con-
spiracy terminated more than two vears
prior to the filing of the indictment.

{In Reply to Point 11 of Respondent’s Brief)

Appellant’s contentions with respeet to the in-
sufficieney of the conspiracy count are fully set
Forth in his main brief (Peoint IV) and require
no further M"%n"“l*in*

As fo the pmo the record shows conchasively
that the conspivacy ferminated with the {im’th m‘
“Duteh Sehultz” ’g the
of the =o-called **PPoli
that =ome of t

e )"i{ (; }{{ d\i u“h ‘-\A»%l« %{ a2y
ey Comnhination™ M 1s frue
he* members of the ﬁll“hi COI-

bination eontinued in the poliey business after
schultz died, but the combination itself was dis-
handed.

i
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In his recital of the ’{(wts«, the Distriet Attor-
ney makes the following a wtmn (Respondent’s
Brief, p. 9):

“The Combination thus organized by
Schultz in the year 1931 continued to oper-
ate until about October of 1936, Schnliz
himself maintaimed active control antil his
murder in 1935, when the leadership passed
—without any interruption in the operation
of the cﬁnxpn(w\w»tn two ol his ;'mrimrw"
commonly referrved to as the “Hahians’ (4698

1700).”?

An examination of the record fails to discloze
any evidence whieh justifies that assertion. There
is evidence 1 the record that, alter Schultz died,
two former members of the Combination—George
Weinberg and Harry Schoenhaus—became sal-
arted emplovees in a poliey bank owned by two
“ltalians™ i New Jersey (4695-4701). There 1z
not a seintilla of testimony, however, that the
“ltalians™ were Schultz’s partners or that their
poliey bank in New Jersev wasx heing operated
by Sehultz’s combination. Uh the contrary, the
uncontroverted proof shows that the ““Italians™
were the exclusive owners and operators of their

own poliey husiness (4699) and there iz not even
the remotest suggestion in the record that the de.

fendant Hines knew them or that he had even
heard of them.

Tt is true that Sehoenhaus festified that Weine
herg had told him that one of the Italians ©
a silent partner of Rehultz before™  (4699).

Was

1
Apart from that hearsav statement, the record
shows no conneetion whatsoever hetween the pol-
iey bank operated by the Ttalians and the poliev
combination operated by Sehultz and his associ-
ates before his deatl.




The theory that the conspiraey continued a
Schultz's death, is based entirely upon Wen-
bere’s testimony that he made pavments to the
defendant Hines after Sehults died. As pomted
out in appellant’s main brief, that festimony 1=
palpably perjurious.  In anyv event, howe
Weinberg did not elaim that he made the ol
leged pavments on hehalf of his emplovers: nor
did hv claim that the pavments were made
consideration of any services rendered or to be
rendered by the defendant.

We do not challenge the soundness of the
rule that ““a conspiracy iz not terminated merely
becaure =ome of the conspirvators withdraw from
it or die” (Respondent’s Brief, po 87). Duich
Schultz, ?m\\'vvm', was not merely just oan or-
dinary moember of o conspiraey.  The record
shows quite plamly that he was the aelmowi
edecd master and that i |
merely his hivelings,  He organized, doutinate

e
and controlled the pobiey combination and ro
cetved the major portion of the procecds de
tved therefrom. When he died, the independent
poliey bankers whoe had beea foreed int
combimation and whe remained in 31 only
cause they fearved his reputation ox a noforious

gumman  and ;.f';zz:\m:HW mmnediately
and resmned their indenendent operations,
stiort, when Sehulfz died, the conspivaey

with himn, and his assoeintes—hovis,

amd  Neheenhavs—either  decamped

new venfures (02, H080),
toix frue that the guoestion of

conspivaey econtinued alter
suhmitted to the Jurv {or

e ol faet It quite
that the jury was misled by
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tion that the defendant’s membership in the
conspiracy was presumed to continue unless
there was affirmative proof of his withdrawal
(11283).  As pointed out in appellant’s main
brief, even if the defendant had been a member
of Scehultz’s conspiraey, as elaimed, he could
not have withdrawn from it aff@r Schultz died,
as there was nothing left to withdraw from.
The uncontroverted proof that the combination
was disrupted and disbanded when Schultz died,
obviated the necessity for any affirmative proof
of withdrawal.

(4)

The records of the hearings before Magis-
trates Capshaw and Erwin were improperly
admitted in evidence, and the court erred
in directing the jury to determine whether
their decisions were legally correct.

(In Reply to Point IV of Respondent’s Briel)

Moxt of the arguments advaneed hy the s
trict Attorney in attempted justification of the
court’s action have bheen antn‘lpatvd and an-
swered in appellant’s main hriet {(Point 1),

The decision of the Court of Over and
Termiver in People vo Kerr, 6 N0 Y. (Cr, 46
(Respondent’s Brief, p. 92), ix not in point. In
that care the defer i mt was charged with give
ing hribes to eertain members of the Board of
Aldermen in consideration for their promise to
vote favorably upon an application for a rail-
road franchise, and the official minules of the
meetings of the Board were admitted in evi-
dence to ecorroborate the charge. The principle
upon which those minutes were admitied, how-

1
“,
t
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ever, does not apply to records of judiciel pro-
ceedings,

In the Kerr case, the legal propriety of the
eranting of the franchise by the Board of Alder-
nien was not in issue. Here, on the other hand,
the minutes were admitted and read to the
qury as the basis upon which they were to de-

! y them by the
court, to wit: Did the magistrates have {egal
cause for dismissing the charges before them?
That question was neither a relevant nor a
proper issue in the casc.

It will be moted that the Distriet Attorney
does not entirely denyv that the minufes were
introduced to demonstrate the legal ncorrect-

I
tormine the guestion sulnnatfed to

ness of the magistrates’ decistons, He ¢hums
only that their “probative effeet”” was not ““lim-
ited to 2 showing that tho magistrates had
erred”” (Respondent’s Drief, p. 83). He sug-
gests that the minutes were 'g)zwi&}: introduced
for the purpose of showing that the ““general
attitude and demeanor™ of the magistrates dnr-

“numu' mevit-

ablv fo the presence of an outside influence
There are two econclosive answers to that aron
ment

(1) it is whoelly improper to ask a jury o
Tavinen o decide whether the statements and
rulings made by a Judee during the course of

MG D 1 N %f N N 1 ¢
R A ¥ % LYY Z % ¥ TEY 43 F s 2 FITAR TR LRI Y = ~ e
i ,jl‘f\EH"z;‘u proceedmny anaicate \’HE?&}!"{EHE{ [

D NS AI i vr Ty fdeg el s e}

{ i Fhie minutes  weore admitiod G BRod
PR P Y ¢ N chsio $y I
SO /;’/ for the pUrpose ol demonstrating that

urj
the *“*magistrates had evred”
i

the purpose for which the minutes were in-

¢
troduced in evidence was elearly revealed by

the Distriet Attorney-himsell when, after read-
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ing one of the transeripts, he asked the court
{0 instruet the Jury that:
“from the minutes it iz apparent that the
magistrate was under a legal duty 1o hold
the twentv-six defendants and not discharge
them ™, { ol 1]»‘)@

Al doubt as to the purpose for which the
minutes were admitted ig dispelled by the {ol
lowing statements made by the court during
his charge to the jury:

“1 shall tell vou what the law is as to

possession and then vou are to determine
whether the magistrate was right in dis-
charging these men or whether he was

wrong . gim. 111498

“It is for vou to sav whether the magis-
trate was justified under the law or not in
discharging  that nuber of defendante™,
(fol. 11213)

At no time during the frad was
either by the Distriet Attorney o
L

«1, . N NS T T IO RIS
it the minutes were merely adiniited

-t

denee of the conduet and actions of 1
trates during the hearings. At no thme was tl

e
Jury instructed that they were 1o &Uﬁ:\l»’&%_(w only
the “‘general attitude and demeanor™ of the
magistrates, &\ now ctanued.  The speeiiie gues.
tion submitted to the jury was whether, under
the law of possession a= laid down by the court,
the magistrates had sufficdent legal canse to
hold the defendants, and the minutes were used
solelv for the purpose of enabling the to
determine that question, “_E"nv wan to the
contrary s not supporied b el i

+

merely an afterthought, m 23;9 faor the purpose
of Justilving an anprecedented and indefensible

provedure,




Two further arsuments are advanced in re-
spondent’s brief, in attempted justifieation ol
the Magistrates’ Court min-

the admissior
ates (p. 93):
(1) That “*th
to estabhi
therein,

helore

o records were not fg,sl'a"i@(*?s‘foeﬁ
sh the truth of the facts

nd there was no sueh issue
1 .37
of >

1
1
the

e JUYY

(2) That the hearsay rule and Civil Right
Emw (which gives a  defendant *hﬁ
right to be confronted by the witnesses
zigzlinst him) do not apply in this case
beeause the defendant Hines did not
dispute the faet that ““each of the
prisoners before the magistrates had

LR

. y 1
ved in the numbers game

Tiivasy o370 0
Deen eng

As to the first argument, it is suflicient fo
poinf out that, under the court’s charge, whether
or not the magistrates decided mwu-'l Ny wpon
the ecidence Lefore ff’sm;;, ment In
the Jdetermination of the delendant sgjni -
the jory was being ;1:»&&(0«1 to =it in
the eonclusions reached by the mowistrates, they
should have bheen placed 1 the same position
as the magistrat i ler 1o enable them

St
g
ot ¢ 77
bt
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-l
soonsd
end
2 ot
pormnd
-
fort
Sroneent
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in
upen which the magis-

trates’ conclusions were based. It was wholly
ir to the defendant (o permit the jury,
wmere tvpewritten transeripts of the lesti-
‘ e conclustons

a1l

} he wswmnﬁ '"Um(“% 1e mmm 1 on 1fs faee
No defendant is ealled upon to admit or §SU‘1}'§'»:‘-‘
anvihing I eorder to become entitled to
Ironted |
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Vvothe witnesses agamst hinn uvery wils

neas who avpearced helore the
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whose testimony was read to the jury, was a wit-
ness against the defendant Hines, mdamu(‘n as his
testimony was to be considered by the jury 1
determining an issue of fact in the caxe. True,
the issue as to the correetness of the magis
trates’ deeisions was irrelevant and should not
have been submitted.  But, sinee it was anade
an ivsue in the case, the defendant was legally
entitled to be confronted by the witnesses upon
whose testimony it was to be decided.

A number of deeisions are cited opon re-

spondent’s brief (p. 9) in support of the prop-
Omtmn that ““evidence of the acts which the

agent commits at the instance of the principal,
is admissible against the latter in a criminal
pi'osocm:i(‘m“. That  rule—the soundness  of
which appellant does not question——does not

permit ’fhe admission in evidence of festimony
adduced in a judicial proceeding, for the pur-
pose of showing bias or corruption on the part
of the presiding judge.  Unqguestionably,
reeords of the dismissals by Magisirates Cap-
shaw and Erwin were properly admitted to cor-
roborate the eharge that the defendant Hives
had cansed them. The admission of the testi-
meony upen which the dismissals were based and
the submission to the Jury of the question
whether the dismissals were legally correet, how-

ever, was clearly erronecus,

b

1
i

Respeetfully submitted,

Tarrierony & Luvy,
Atlorneys for Defendavi-Appellant.

i
RIciarp H Emm\‘x,
Of Counsel.




