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The charges against the defendant rest mainly
upon the te:::;timony of two conf'es:::;ed habitual
pel'juror:::;---,T.Hiclwrd (Dixie) Davis, a disbarred
underworld lawyer, and George \Yeinberg, an ex­
eonvict and gangster (2103, 2:H4, 29 ,3143).
rrhe record sho\vs that Davis and \Veinberg were
uncom,cionahly coddled by the District Attorney
and that en;!'y eoneeivahle effort was made to
induce them to involve the d(:'fendant in the al­
leged com;piracy. As soon as they signified their
willingness to plC'ad guilty ancl testify against
tlte defendant, Davis and \\\·inherg wel'(~ deliber­
ately placed in the 8<1l1l8 cell 1'01' tile obvious pur­
pose of permitting them tu reltearse the detaib
(JI till' ~t;Y"V ,,\·l1i,,11 th"v <C;l1!':-;"l",,,nli'l'" ""11,1 "~'I' +1,1°

-,, \..~_""'-~_,,) •• .:1. ......._' .... I.,d.::."-__.,,.' ~-,"'l,Jk_'-, l.t~'--Jt ...." L\.! """.l V 1 l \..j

,)1'i',n" l' and Ull-

",\ttorney.

., .
,jU1'lons lH many mn l'<','-

ord is voluminous, !lmH'\"f'lo, and SC'l'YP

no useful pu to burden t his it

lell gth~' :llud ysi s (\ r thf' llll! Tn
as in the e(jurt IW, nrqw! wi 1I reI::
the \'ontention that tlh' 1'\'1<1('11('(', P\,(lH if Pl,,"·".

it~ 1ll0~t un rnhlp ae; t" liin!.

witness stanel (2!l;):n. They wer(' aecorded most
unuslwl }lrivikgt's. Alllong other things, arrange­
ments wen~ made \\'llpl'ehy Davis \\'as alJo\H'd to
make t'rpquent visits to t!lf' apartllH'nt or his mis­
tress, Hope Dili'l', in the c-ompany polie(' omeers
attaehed to t1lP Dist rid AttOl'!le,\- 's under
conrt orders obtained upon tlj(~ prdext that he
required lIledical tn'atltlcnt ( ), a 1'('­

ward fol' their testimony, Davis and \Veinherg
were promised "consideration" III their sell­
t('JH'88 (2~)34, 2:)70, 2DSSL

from tile manifestly
fair l\ml yed !.J\' the
the record is n\ph·t(l \\"it11
that tlw tetdil!lOn~' of

lli8 ('Oll\~i(it

"'
b .IFIIIII? FE
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(1)

1372

Point I of He:-,pondent '3 Brief)

eRl)0I1(H~nt's ) the
ignores' the fundamental differ··

enee hetween the penal provisions of this state
and t11OS(~ in which the eit(~d eases arose. ln
the State of New York, the Legislature has
expressly differentiated behveen lottery and pol­
icy, and the courts have uniforml:-- reeognized t
distindion hehycen thern.

(~
a.d.,

People v. Bloorn .. 248 . 582;
People v. L:lJttl(, .. 2:2;') A. D. 2D!1, a

'):-1"-.J.

People Y. EdeLstein,
j>(;ople Y. lVeber ..

of

In nil 8t:1 ('xccpt Xew York, on the ot};c'r
lu.lnf1~ th c ~~ ta in tf.~S t!l t11 cr

lion



Hl'gUlYWnt that on was n
tendEc'd to apply to ojJera rs of pojjcy ganlPs,
hut onl~,to thos(' \\'110 ('r)Jlnnit "millor ofi'ellS('S

1. J 1 • " (1 ' ",, .., - r\ \
p(~elJ~ltlr to l)o!1e:\-"'~ \.i"{eSr}Onn.Pl"lt'~ J)rI('l~ 1). ;)U}

i::: absurd. A n\~Hlini~:' of that sect jon readily
diseloses that it is broad elloup;h in .
to cov(~r persons redly or indirectly con-
eenwd the operation of a polic~' .:':'<lJll'l'.

beyond compi'ehensioll how it can he suggested
that a statute speci fleally dil'{'eted against "the
(l'('''1'1f> O()111'1""1,j" '''1]1,-,,1 ""1;,,,," \\"1" ; ',{-""1,-1 ",1 L)b oll C' ~.. .l..l..1, 1 ,-, 1. .." \., (. 11...· \ ~ 1)'_; 1 j \. ..\ L I. i i 1 t t - 1 \, l. t \ L l "-

affect onI:" minor offplH1(\l's in the ,~'anH>, but
not tht~ chief Off(>Hder-thc operator or propri­
etor of the

The

sound mH1 illn£2'ien 1. Tilt\ t {'on('llti()I] ]8 predi­
cut.ed upon tlw lbc!o\1s t1H'(Il'.\- ;It th
:~tatntps define tIl(' :::nJll(' e1'i1)1(\ (1;:'; in Peii]!l!' \'.
IJor(l, 24:1 :\v~ -),.~ ;)~l-); nn{l otlier ~irni]nr ense~,=

.,
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rH(.IleflllR~T

upon the
G3 l and

t 11~1 t prQ~~~n t in
involved ,,'{ere identical 8X-

no pro­
nlike

though 1 It of tho~e ca::-:es \\Tre ana­
and disting'uislw(l from the casp at bar in

«tJ~"~UUHt'~., (6) it signifi-
that the ground~; upon 'which wel'(~

distinguished are neither challenged nor eom·­
mented upon in the respondent '8 briE:£.

As to (}omnIOJllffalth v, rip lit , IJ7 ':\[ass,
250,· Commonlccaltli v, 5rll11irall .. 14G

it sufficient to point out tlmt tlw
of the State of ~\[assadlUsetts

hibition agaln polic~: 01'

Ne\\' orl;:. tlJCI'f' i~ no statute 111 the Stat(~

sunder \\-111e11 or f a
pro;.;ecutE'( , e.rec nt a

l' enurse,
the
lottery !'JJose

operation.
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(
it as

)

or

HpSIHHHl('nt \: Brid')

that

IIHeply to(

The District .Attorne:--
\\'o1'd8 "",,',,1',"'"

as Section
"eomprehend entire
of a lottery seheme" (
1!0) j
V,) I' In L t



on th(~

Took

for lntt(,t'\r rnlrr)O~p~

ill Il'i' P
In

~;lOH

he

administering" lot
eoneededly took

the

It; llm,;s:

C:lse JlH'lTI:\o hold;.; that 0

commits thE.' mi~d(,1n('tmor (,l'lllle selling' lot·
tickets Iflay abo hE' 'sith the felony

CT~lne of up and the
pl'(},,°icled thaI, in addition to s('lling tic];:ds,

nIsci Iiartieil)(l ill the in~titl1tjng' or H(1111iIllS-

of the lotti' 'flint ruling. ohviously,
tile ('o:niell

tIle coni it
c]assi neati on (} f InUen° form
n('l',.;titrIPrt"l ')'l",j' ''-'r' "",Hi,](r 1'1',"""" ()}' ',',l"()]l.",,')i' ',','ile\ . .).~J.. ",,--,< l(..>.ll, ~_,"ll ... J.() _ -1-'" ~l __

e,,('lut me]'pl~o inejdentul or
([:':>;1

cou

I. ruc on
v,C' i (11'1'1
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(/ (' t

,
wno

orderHere,

decisions plainly justify appellant '8

contention that one who men~ly aids or assists
the general scheme, but does not participate

prohibited of contriving, proposing
or dra'wing, does not violate Section 1372.

District Attorney attempts to a
distinction bet,\'{~en the defendant's alleged

such as lottery tickets or leas~

lottery purposes, upon the
theory that the' defendant'8 a
"conscious partieipation" in n "erimliml1
prise" (Hespondent's Brier, F' 78). It
cult to follow that argument, sinee the' person,
who sells lottery ticket::> presnmed to know
the purpose, for which the tjcl:E~ts a sold and
Hw person who leases a building for lottery
purposes surely knows that the building is to
he used for that purpose.

Obviously, who ~elb

leases a for lottery

sinco tlH'Y do l'(~late to
PO~In,!2: or drawing"

ent'oreenHmt offieers
to others

of' a crime are themselves
(see eases eitNl

case The .d·,'. f·"f'h'

nre limited
or assistanc'e, as Section 1:r7:2.

there hlVOlv('(l, one who
([.l..,','-,' i,~\tance llPeallle, a 11ri nei



to bring the defendant wiOlin
statute, it wa~ incumhent upon
to SIlO\\' not mere tlwL he
the running of tile lottery, but the
of his £lets were suell as to constitute
j ion in "contriving, propo~.ing or drawing n t

allC'ged lotteries, In other words,
fendant '8 actl.'3 were a constituent part of

nal institution or adlllinistering e ]
lIe was not ehargeahle as a princ'ipal in
dl'fined by Sedioll 1 i of the Penal Law,

(3)

(a) The conspiracy count the indict..
men! is invalid in that it fails to allege the

commission of an overt act within the statu..
tory period of limitations.

(b) The evidence shows thal \:.0&1-

terminated rnore than years
prior to the filing of indictment.

( rII H, . til!

H'nt ion,lPrno

.\ ppdlant 's eonl,'lltions
suCfivil'!WY or tilt' ('()]j;.;pinwy
f( d't 1, in his main hl'i (j1oint

.\s to the IJJ'oof,

tllHt :·;OlllP of (' lllPll

lljn on (>olltimH'd in tht'
di"d, bnt 1hc'

r



not (,\'f'11

<1 ~eintilb1

examination of the n-cord
evidelwP ",hich ju~tif\e~ t

evidell('(' in tlJp 1'(-('ord tlInt,
two 1'onner lllPlllhel's of the ( "",',,"
\Veinbel'g and
Hl'ied ellljlloyp('s in a
"J talians" in ('w ,J



,
!.

r

n
or

Ie tlwory
Sell \; death,
be's timony t
de lant II ani']"
out ill appellant';.; lluin

pably pPl',jurious. In
(·in did not e!aim

I payments 011

did he claim that tllp
COllsidl'l'ahon or allY serviN'S

}'('lldcl'"d h~' the d" t.
(l ( not ('lwllC'llL':(l IH'S:-:: of the·

rule tklt "a eonspir;w:-' i:-:: not tpl'lllinat y
h~\('alit-'(' SOllIe or th(' conspirators willHlraw fl'on;

it or die" (H(lsj 's B" ,p. I).

Nclmltz, however, \\",lS not lllpr('I~' ,inst nn 01'­

dilJnr~' Jll(lJll1l(>r or a ('onspi
Rllo\\'s qUI 1)1aiJll~" tJ he W,L;

th:tt the
lk11lP \" Iii s

and control
(i~.li\rcd 1'1 {I

]'i\¥(·tl tIIP1'\£

polii'Y Lali

('(jIll hin lOll ;md

.$..'; mll n;l!l all II
and l'(\Si!lw·tl

SIIOd,

\\"It h llllll, and

and IHH'nl



was dil"rnpted
obviated lH'('e:;;~ity

,vithdrawaL

were

irates Capshaw
admitted

(In
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ever,

" (
that the

t !l (.
attitudc' and
ing' t It {~, t' n1tr ;..: c~ 0 r t I)( I !). (<~ r i11 ,~~ ::,'~ Ii ~ IH-, in tC' (lin t:' V 1t ~

~.11 d:. tnt1H' 1) r v~v1'H •tin r nn en.lt ;~1(,1C' innue11 c (.1 ~ ~

Thc'l'(' an' 1\\"0 corwIn,.:!\'(' all,.:\\"cn.; to that a

( 1) It· :-'
to

llli.H

r

1 "
Ula~.

an(l
1'<1 (i

r.hi
In ('VI

tto

,.,

CP1' t1Jc: r)url)()~<e of ( ll(

"lllag"i~;trates



OW"

to in~tl'ud

t 1'ans(' r iI \1 ~~,

jur~- tl1nt:

"from the ml it
llla:.:ci:-:trate wa:-:; under a
the' tWl·nt\--~,:i:\. dIll'
tlj(llll ", (i' 11 I)

douht <1:' tn 1

lninlltp~ ,rprv at lluitt
], )win;..:- ;,tatc'lll(>nt~ made
his ('har~'(' to 111(' jm':':

"I ~haH t('ll yon what t a;-:;
po;-:;;-:;(·;-:;;-:;iol1 and tl1l-n you arc rmme
'\rlletlwr the llmgi;-:tratl' wa:-: ri
',',II" !'o'ill()" i'I'o"o '}I1(IJ' 'II' ;""Ll,l'"'' '\\'~1,S\ .. ~ "-4. ... _. ~ ~ .. l . l. \. 1 J. J. 'I., • ~ \. ~ ....'. ~ l ...... .",.

\\TOl;g';, (fo1. i 11 )
.. It for you to ;'-;(1\' leI'

trate \\'n:-: jn;ti Ull<jer tl hn\' or not m
(li:-:dmn61H!,' that
( l'"1 1}'-)1'; \\ v .• ,",_ 0);

At no tilllE' du
r hy t

dew'(' tllt: ('(mdnd and
\rute;, \luring the n ;\1

jllly in:-:tru('t~d that
t li,," nil a (1 and
llla~_dstTatps, a:-:- Jl()\r
t ion snhl tpd to til('

me
uf

it

1

I
l' nrc.
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Court mm-
(

(1) Tl
to

) :

£, the rpeords \\~erc

l'stab1i~h Hit, tl'ut
reI Ira:;

JJ.ot Dresen
the facts

th; ru](' c\
(whieh gIVC':') a

confronted 11\
) not apI'dy HI

]w('au~e the defendant 1i ines did not
dispute the fad that "each of
prisoners before the had
lW('l1 ('l1gaged in the 11

to tile nf'l,.;nnwIlt, it IS to
point out t !tat, under tbe conrt ';.;
or 11 tllt' Inag'i~c;trat(':-, dcci( I cOlTPdly, Il

tlic ci'id('l!c(, Zi(' )'(' theJl!, \r~IS an Ch'lllCll 11l

]) ('('

cOllelusion:;
and

1 i)

Dl) J (il'Pnpp(,ilred

"l ~ , i, 1.';', t- 't· 'n ". '" •lll)Oll ,ll fl.", 1~, l ~~

, to pa:~s judgllwnt n
1 by' thp In~lg·j~::trntl~~ ~'t

'J' .rtn)~l, 1111P;!Il

fronted J

ll('SS who
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testimony wa:-; read to tlw jury, \\'a~:; n wit­
ness against the dtd\'ndant Tlines, inasn11lcll as Jlis
tcstimony \\-n;..; to he COIL-:idl'l'pd hy the jury in
ddermining- an i of fad in the east'_ Trw.',
tl\(, i88ne a8 to tJI(' (,OlTl'('trH'~~~'; of th.' llla.~~i8

t 1'(1 les; dpcisi0118 \\'as j lTl'\eYant and should n
have been suhmitted. But, sinc(' it \\as HI ('

an i~::.;ne in the CH;..;P, 1!1(, d"fpndant WHs!,'p;nJ1:\­
PHlillpd to he confronted l)~- tll(' wi !'8:-'P:-: 1,pon

\\'1I08e te8tilllml~' it was to be d(lcided .
.A numher of (l('cision;.; arc' ci upon IT-

::;pollrlent '8 brief (p. ~);») in 8UppOl't the
osition that "evidenc(' of the nets which tll(~

ag()nt commits at the instane(' of tlwpriJlcipaL
is adll1issib}(' a,u;ain:-:t the lattpr in a c;·il1lilln]

prosecution j;. That 1'n1('--lhe sonndne8~ of
\rlJieh nplwlbnt dcws not lcws not
l)Pl'lllit the admission in evid('lH'e or h ';.;tilll011>'

adduced in a judie-inl pro('('eding:. for I'­

po;.;(\ of showing lIia;.; or eorrnption on
of the prpsi(lint; judge'. l'nq
l'f'eord:-; of tllt' di."flli 1
sl!HW and nrm \\"pre cnr·
rohornte the elln r
had en uspd tlWlll.
runny 111)011 ,yl1iell tlle dislni~~al~ \\"\itr'

the S11 brnissiol1
w}wtller the
ever, was eINtrly erroneous.

.- ...j
,!II( I

suhmi

If YU(' r


