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Statement

T11is is an appeal frOr!1 an order of tlle ..(~Pl)el­

late Di,risiOll of tIle I~-'irst Dep,lrtrrleJlt 1111 <:lni-

1110l1SI~l affirlning a jll0g111€1'1t of tIle COllrt of

(}eneral Sessions of tIle COllnty' of Ne,v York
c.onvictin~ the defell(laIlt-aJ)pell~111t of tIle erinles
of conspirrte)T a.TIfl C011triv~ing, l)rOl)OsiJl~ all(l

(lra.\ving l()tterie~* Tlle a ppea1 c.OI11es t() tl1is
Court l)y perll1i~8ioll of If011. Tr\ring- IJellll1an,
C11ief ~Ju(lge of tIllS COllrt, J)llrSllH.llt to an ordE~r

, ee.rtif·).iinp; tll~lt rt:n.eRtio11S <)f la.\"4l aTe 111,rol,"efl
'\Vllic}l S}10111d l)e l·evie,'~e(1 11::7 tlle of 1\})-

IJeals (fol~ 11.561, et seq'.).
TIle illdictlllent \va}~ retl1rll(~ii ()n

1938, at all Extraof(lina.r;f 1~E~rll1 of tIle ~''"t''Y).~n'l,)1IC)'.

COllrt, Ne'v Yorl{ (jollJl t:v. 011 ~T11!lP

alJpella.llt rlelnllrr~fl t{) tl10 in(li('trn<:nt~

11111rrer ,vas t}ler(~Hf'tpr tl11fl OJ1 l'T11]Y' 11
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overrllled by 1\fr. ~Jllstice' I)ec()ra. J\l)pellant ,vas
tIlel1 pl~iced on tritll at s~lid I~Jxtraor{linary r:I:erm,
])efol'e l\Ir. tJllstic(~ Pecora al1d a jli.r~y". T11e trial
eOIll1nenee~1 on Allg11St 17t11, 1938, and continuefl
ll~ntil SeI)tel1111er 12tll, lH88, 11pon \vl1icl1 date
1\11".. tTusfiee l)ecorH, (leelflr(~d. ::1 Illistrial l}~v reaSOll

of illlprOIJer cross-ex<1111ination on tIle IJart of the
I)istrict Attorne"v'.../

Thereafter, on aI)l)lic~ltio:n of t}l(~ Distriet At-
torllev", tIle actioll 'V}lH tr~lnHferred t() tlle C011rt
of CienerHJ SessiollS an(1 eclllle Of} for trial in tllH,t
(:ourt on ,Janlltlr~,~ 2:3r<l, ] !)39 1:Jefnrp tJ11(lg'e
(;}larles (~~. N ott, '~Tr., ,tile} a jl1rjT.. ~rhe trial eon­
tilllle<1 lllltil Fel)rllclr:v 25tll, 1~)39, llpon "\Vllicll
(Iato' the jllrJ· rellClere(l tl ,'"erflict of 'g11ilt~v lIpan
nIl of tIle eOllntf~ eontaine(l in tIle in<lietment and
<:lI)I)cllal1t ,vas tllerct:lftel\ OJ1 ::\farell 23r(1, 1939,
seXl tene(~(l 1):,'" tT11(1g'(\ Nott to ~1]1 a,gg~reg'ate ter}ll
of illlprisonll1ellt of lI0t less tllun fOllr anel not
1110re tl1all eig·llt ~~ea r~.

T~~xeelltioll of tIlt' S()lltence 'rHS Rtlly'ea l>erlclin::;
a })l)ecll to tlle j\})l)ellatp Divjsioll~ T)11r8ll~lIlt to a
cnrtifleHte of re:lsollallle (10111)t ,u;rt:llltp(l l")~- l\fr.
~T l1stiee I?etpJ' Sclnll11el~ of tlle Sl]l)r(~llle (iol1rt,

N"(~\V 1T

() rl\: (\)l111t~,., HJlfl <.lefpll<1<111t ,va~ H,fl111i tt(~(l

+ 1 -1· tl '1 m(') - ilf'\A f"\,t, ... • tl "I
~O ~)nlJ. 111 IP ;,..;11111 of ~t)a,\n.1\'J)\' I)(~11(1Inf.t . le Ilear-

ing' i.1Jlfl rl()tE1rlllillatio11 of tIlt) <ll)].)eal. The OlJiJlion
rPJl (1p reel 1)~.~rr ~ ,Jllstiep SelllHlle]\: lllJOll tll(~ g-ran t­
ing~ of th(~ tl]Jl)lietltioll for the eertifir(lte is re­
r~orte(l at 12 N. l~. Sllj) f) , (211(1) 4fi4.

rr-hp j U(1,~lnpl1t of rnll"vietiol1 'vas aftl rnlf!{l l)~;

t hpj\l)r)(\ll~ltE? I)i'v~isi(rn 01} ..T~lntlar~T 2(itll~ 1H40, l)~~

:1 r)r~r (~11ri~11n () r)illi 011 (fol. 11572il ).
rrJlPrpaftpr tlnrl 011 fTnnllar~~ :iOfh, 1$J4(), nIl 1-,

('ntion for ]()a,re to arl}JPtll '\"H-~ ttrtl.Jlt<:<l l)~"· th(~

('ill i p f ~Tll(lp:n of t l1is (:Ollrt ;:111(1 tll(: d(\ff\Hfl all t ~~

l)uil \\~a;-.; eontin,llpfl l)e:n(ling- tIle
t11Crp()f.
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The Indictment (fale 10, et seq.)

~L"11t:~ i11<lictlllent he.reil1 eontaillS tllirteel1 eOll11ts,

the first of ,vhiel} ((\)l111t 1) eharg'ps tl1at froTH

i11 or a.l)Ollt l\Itlrell, 1~);~1, to al1<.l illelll<lj11g' ~Ta]ll1­

ilr)T 1:"5tl1, IH:~7, ~lJJI)(.~llal1t al1(1 otlJers tllcrein
Jl~lIne(l eOllSIJirec! to,u;ether to eOlllllljt the eril11es

of "eontriv'ing, 1)rOI)osing' Hll(l (1r~1\Vil1g~ lotteries
u.ll(l l~eel)ini'~, oeellJ):~inp)~ tll1.(l 11sillgo I)lclees, rOOll1S

Hll(l clpl)(lratll~ for l)olie~~ lJlaJ~illg;". 'P"ifteen
oV'ert (lets ill fllrthe'rallen of tIle eorl~ 1'>1 rae:.:" are
tll1eg'ecl to 11,1\TP lH.l.el~ eOlllrni tte(l 111">011 (1~1 tes r(lng...
illg frOJll :\r~lreJl, 1D:)l, to j\I)ril 2;Jtl1, 1036.

~rh E~ renlcli 11i 11 p: .t \vel v'e eo11n t S 0 f t11e ill (1 ict 111ent
((;OllIltS 2 to l;{ illelu~i\~e) ell::lrg'e tlle S(111'1{~ cle­
f{~n(la '1t~ ,vi tll eon t I'} \"ir~,!!.,', l')roT)o~i 11\!!; a11(1 (1 r~l\\TiJlg

~ln(l assisting' il1 eontriY'in,u:, IJrol')o;.;ill.~· an(l (l1"[l\V­

j llg' lotte ries kl10\rn tIIH Ie r the l1HU 1(1 0 f tllP
"lllllUl)ers g<llne~' HlHl "l)olie:~", 111)OJ1 errtaill
(lates tllereiJl ~l)eei-fi(~(l l)Pt\\"P(I.Il ~[a:~ 2~tl1~ 198a,
'al1(1 ()etol)pr 2211(1~ l!):i;-)'1 paell c*onnt (lharg'illg <1
~(lI)a r<lte ,~io In ti 01'1 11 I)01'1 a ~Pl)a1'a tp (la tp.

~rhe (-11ttrg'p ~et forth in (ionnt 1. i~ (1 Juisfle­
In(~(lrlor, l)eing~ a ,"inlntiol1 of Reetioll ;)80. I)enal.
JJU\v.

Th p eh·H r,ges ~ fl t f n r th in ("0 11n t ~ :2 t () 1~3. j 11e1l1­

~i"vp, aloe f(llOl1ip~~ l}c~in,i.?,· \~jol(:ltion:" of ~(?etiO]l

1:T72~ 'r)eJl~ll l-.~[l \\~.

The Facts

()lnittillg' nOll-{\~~{)lltjnl (lr·tail~, 11lP fnl1n\\~in,g is
n ;-.:nlUlnnr~~ of fliP 111'onf nd<lucprl UIH)n the' trial
in 8u}Jl)ort of fhp ('~Jj{lrg'p~ eonf'rlinf'(l. in the jl1·~

<1 ictll1{'nt :

l.~" 0 r ~ f') ] IIP ~.p nr ~ 1) J' i (1}' t n 1!'}~) 1, (·(I .i' t (1 i 11 ,~1,'a111111

g-all1(\~ eOlnlllon] ~~ l,J1 n \\~11 11n(l« r thr:onnlHP of

, , 11 111111)Ci r ~ g'(1111 (1 '!, nIt (1 "I)n lip \" .... \\·P l' (l h0 i
'. ~

~ . - '

t~ ;.:., .~~;.' :<-/.=:: ~::.~ .\.:"x": .. :;..:;.:>\~(.:'>:::~~: .. ~. ~ :..... '. '.":.. :; :...;": .'..:»:" ~.:.:.~ ,:;; :.:-::\>:.~.

'.' . 'C'.
f· ..•lni
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ated in the City of New York by persons known
as "policy bankers" (fo1s.643-647). The banl\:ers
employed agents who were called "controllers"
and each controller, 'in turn, employed numerous
"collectors" (£ols. 649-657). The games were
played in the following manner:

rrhe player would select a number containing
three digits, from 000 to 999. He ,,"ould write

. the number on a slip of pape'r kno'wn as a "pol­
icy slip" and hand it to a collector, together
with the amount of lllOuev which he degirecl to
het. If the numher select~d happened to corre­
spond to a combination of figures in t.he pari­
mutuel prices paid that day at a certain race
track, the play('1' wonk1 receive sis. hundred times
the amount of his bet (fols. GG1-G6G). At one
time, the daily total Stoek Bxelwnp:e transactions
were used as the haE'li;;; for determining the win­
ning numhers and, before that time, the daily
Clearing House totals "\vere used (£01. 653).

Thp slips eollected hy the collectors \vonld he
turned over each day t~ the controllers and then
taken to "policy han·ks" for tabulation (fols. 695-
698) . Daily settlements ,,,,ere Imd hetween
players, eollectors and c>ontrollers and, after
winning- hets were paid off, commissions were'
deduetE"d hy the eol1eetors and contl'ollers and
the halance would go to t11e bankers (fo1s. 725-

7~-) ~
t)t) •
The policy' games were a poor man'8 form of

g-amhlinp: and ·were operHted 011 e"Very day in the
year except SnnrlaYf: and JlOlida\s (fo18. 369. 6;')2.

1223-122G).· ·
In 19:31. one .Arthur Flegenl1einH:w. alius Dutch

Schultz, who Imd' theret~fore been engaged in
various illegal enterpriseR. lleeirled to take OVE't
the "numhers p:un1e" or ,; "policY racket". 'flwre­
upon, with the aid of onc George \Veinberg and i

I,
i
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one J. RielIard Da\lis, a IJolicy la\v}7er, SCllultz
IJrOeeede(l to coeree ;:111C1 tllreatell tIle incle})eIlde11t
I)olicy" UU11k:(::rs 'Vl10 tl1el1 eontrolled aIlc} 0IJertltccl

_tlle g"arnes H,,:ucl, b)' forc.e alld strollg-Ul'Ill 111etllods,
cOlllpellecl tIle1ll tq ttlI'll o'v"er tlleir g'al11es to a
eOInlJinatioll of "\vlliell lIe })eCUllle tIle 11ead (fols.
482-8-4838). SCllllltz lJut llis O\VJl lielltena:nts ill

cl1argoe of' tIle I)olje~~ 1.>[1111\:8 <111d, frOI11 tl1clt tirlle
()11~ lie (IOlI1il1ate(1 Hl1<1 eontrollE~(l the eOlllhilliltioll

u]lll recei'v'ecl t hp lllajor ~1}(lre of tlle IJl"oflts (1e­
ri'v·ecl .tllerefroIll (fol. 2:300).

In or al)Ollt j-\l)l'il, -lD:'32, SOlne 1110llths ~lfter

Se}lultz llll(l take'll (rve r the 1lllsiness, he alle,e:e(ll~"

COIltH,ctecl ap.I)ellant, ~l ·I)E~1110er£ltie I)istrict
I..ieacler, (llltl llirecl ,hilll, ~l t a, 8 ti l)llltttefl salclry' of
$500 to $1,000 a \ve(~k:, t() 11SJ~ lli~ I)olitical inJlll­
ellce \vitll tIle I)olice ])(~1)tlrtlll(~11t aTH.! ,\~it]l certain
~Jll(1ges to prev'ent tlie arrest <111(1 1!rOSeelltiol1
of 111ellllJers ;111d Cl11I)lo:v ees of tl1e I)oliey' eOlll­

bil1U,tioll (fols~ 212~)-2150). 1'\t tllat tilue, clecord­
iJlg' to Olle of tIle l)eOI)le '8 ,vitnes~e~, SCJlll1tz
g',lve apIJell,111t $1.,000 :'18 tIll H.fl\7H11Ce l)a~-lHellt for
Iii::; ser\~ices <:111(1 t hereafter aIJI)ellant reeeivetl

-reglllar 1)~1)"111ents' as ag'reecl, ulltil SO.lll(~ til11C ill

ID;35, ,vIlell Sellllltz tolel cll)}?elltlIlt that lIe 'VHS

11Hl"tl-I)reSse(1 for lllolley' to (lefell(l :1 I~1e(leral

clulrge I)(~ll(lillg~ ag'clil1st 11ilH', tlllCl,ll)!-lellarlt tlC­

eor(liIlgl); a,Ccel)tecl ;1 "re(111etion'" (fol. 281G) ~

,l,,-fter }le ,va,s 11iil ecl, as H,fol·ell10Il tic}necl, H})l)el­
larl t allege(11)·' 11sed. llis I)oli tieaJ iJlfill€~11eC 011 be­
11<:11£ (}f SC.llllltz cll1 (1 his associn~tes \yht?ne,;{~r

eal1e(1 1.11)011 to do so. 1~'rOll1 titlle to till1t:~ 'T~lri­

OllS poliee offieers \yIlo bacl 11101esterl or
en,e(l to clrrest or lilolest l11elllhers

Se,hllltz g::lJl~\ 'ver(~ trarlsferrecl to othpr l".... l" ..'.,i')j·I'''i~,,',,4!~,"'...
,~"' (".,,' ,

I)reSl.ll}1aI--)lJ~ tJlrollg']1 HJlI)elluIlt 's (~fr or il1flll-

el1ee. ()Il one OCc.asiOl1, aeeor(lillg to \''""pin IJ(~rg 1S
testiIIlolly', aI)I}eil!lnt" ~lt "reinl>erg 's
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COIll111l1nicated ,vitIl ~fag,'iBtrate CalJsl1a,v a,llel in­
(illeecl Ilil}} to disll1iss })olie)'" cllarg'es pCl1di11g'
before IIilll ~lgllillst ell11)lo3teeS of tIle COlllbiIlatioll

\VI10 llacl beel1 clrreste(l b)y' t}le l)olice (£018. 2546,
4917).. On ilnotller oceLlsioll, l11JOll a Silllilar re­
(Illest frOl11 I)a"vis, ~lI)pel1allt tl1legedly' 11secl llis
inftllel1ce ,vitIl tIle late nfagistr:lte :F~r\vin, for a,
Sill1iI~lr lyurr)ose (fol. 4,8HG). Other testiIlIOn}:"
\VL1S illtroflllee(l. te11ding to ~11o'v tll<:lt ::lI)pellant
illtere(~tle('l \vitl1 oth(~r offieia18" on IJelullf of
SCllllltz (111<1 his llssoei£lteH (t~ols .. f)()27 -J():30).

.. Selllll tz eon tin u(1 (1 i 11 eo11 t r 0 I 0 f the 1JOliey eo111­

biIlatioll llI1til ()etoller, lD;'~;)tI \vl1t:lll I1P tlnrl se'7eral
of lli~ "llen(-hlllell \VPl"P lnllr(lt)r(~(l (fol .. 4J:1D).
S 110 rtly' tllp l'Ptlft:(!f, in I)PtPll dJP r~ 19~~,), tIlE: I]olie~"

g'tlllles \rp l'P take-II o\~er 1})· ~()1l1P ''It<llinns " ~111(1

t 11 (~ 1)01j e~· hUll1(s\Vf1 1"e 1110'~(!( 1 to Nfl',," ~Terse)~ (foIs.
-lG!)G-47();'~)' .;\ft(~r Sehll1t-z'~ \leath~ ])u'vis fle(1 to
1\() \\~ :J 1(\xie() (r0 L ;)0;);~) a11(1 \\ ~ei11hp r g~, 'Y110 11a<1
b(?pn Sehnltz'~ llH:llltlg'{)l' in the 1lllSillPSS, ,111(1

lIc.lrr:- ~("hOCl111all~f1 hi~ a~:,j;-.:.t(lnt~ beealue s<lltlrip(l
e1111JI() ~.ep ~ 0 r t It e " l tal ian ~ ~ ~ ( f 01.. -1-7()2) . Not­
\\"'itl1~talHling' ~ehllitz 's (l(qlli~p HIlt{ 110t\\~ithst~lll(1­

ing" t h (1 fact that tllP bll~ill(i~S lin,! IJeeJl tal\.el1
ov"pr hy other interest~, \\"pinlH:?'rg test.iJiefl that
lle COlltilltlP(l to IlHll\p l)(l~~lnellts to <lI1IJellaJlt <111<'1

tl~tlt he l>ai(l, hilll "111:J.~~hp :se\"(\ll or eight l)(l)~-

}\1 0 . 111 t·~ 0'0 ;1~ {~. 1Jl"t" () 1£)f))n " (-f' t->1 ~ {)~",) 1_9R9 i
))'

.t \.. J ....,. t"' 1 (h ,,. '- .' 1.. '-_ .., 1 \.. '," _1...",_1 -'-~""-. •

rrhe reen r(1 ill tlii ~ ea~e (+CHI tuins ~l "'l<lst Hl1101111 t
of u<'lditionnl tp~tilnoll~" r~lating to the 111etho(1~

l)y \vhieh Sehrlltz toc}l~ ()\:-er th~~ })()lie:'" gHJlleS ill

.1 n:rl; to (i('rtaill ~(·hPl)l{)S (lp\~is(~(l (111<1 p.lnl)lo~~e(l

b~~ SeIntI tz an( I hi~ ~t~~O(iitlt(·~ t(> ehetlt I)olie~~

J)ln)~er~; to cprt(lin ~~·~tPHlS Hn(l ., flr()(1111 lH){)1{8!'

11SP<.l b)~pla~~(1r~ to cli<.l thp!ll in }\(11eetillg~ ,vil1nill~~'

11111 11 l.H~ r:--:: t (' ) tile ei rell11l~ tan e(~~ tl11(1 er ""0] 1iellee l"­

taill I-Hdiee ofliepr~ ,,·ere tran~rerre(l or (lel11ot.erl;
to flssis tUIl ee tl,llpg(~<.ll:)~ rel1<.lpre<1 to (lI>.!:lelltlllt l))-~



Se}Jllltz anti l1is ~lssocicltes in connection ,vitil
I)olitical call1paigns; to testilnoll~Y gi'\7en IIp(ill tIle
.hetlriIlgs 11efore j\Iagistrates (;rtl)s11a\V ant} Ir\virl
ttn(l to tIle I)ropriety" {)f tllcir (lecisio11S; and to :::1
va.riety" of otller lllatters ,vl1iell are not l)ertinerlt
to tIle isslles I)reS<:~Ilte(1 111)011 tl1is aIJpeal.

POINT I

Offenses relating to "policy" games are not
subject to prosecutioll under the provisions

of the Penal Law relating to "lotteries".

III tllis Sta.te, tIle I)foSeeution and Pll11jslll11ellt

of offellses relati11g to the galrie. COlllIl:10111)T ].\:110\\,,11

::18 "IJolicy" is sI)(~eifieall~- IJrescrilJecl b:7 Section
~)74, ....1.rticle 88~ of tIle l)ellal IJa,v, ill tIle folIo\v­
ing laJ1gl1H,ge:

"J\ !)erson -,vho k.erps, OCelllJies or 11SPS, or
11errrlits to be l~el)t~ oeel1piea or 11Se{1"! a
bllildillg, r001Il, tal)lp~ estcllJlislllllellt or HI)­
IH1r::ltlls for polie~- JJlay"illp:or f{)f tl)(~ saJt~
of ,vllat rtre C01111110111\~ eal1e<1 'lotter\~

eies', or \\7}1() (leli'vE~r~·or reeei\T(1s 1110ilC\T or
othei· value consideration in playin~ policy,
or in ai(ling in tl1e l)la~~illg tllereof, or for
,vhat is COIIIJnonl~f caller1 ::1" 'lottery' I)olie:y''1
or for an): ,\"ritin~ or cloelllllellt ill the
of <1 l)et, ,vap;er o'i~ inSllra~nce llDOll t.he (lra'y­
il1g or selecti()n, or tIle (Ira"';l (If seleeted
11l1111bers of tln)T pllblie or I}ri~lat{~ lottery· ~ or
\vho sllall l1av"'e. in 11is J)OSStl,ssion, 1{Il0\.V1Jlp;])'r,

aJr~t \vritiIlg, !)i:1I)er or floeUll1ent,
ing or l)E~ing fi reroI'(l ()f filly
or irlterest in 11(11111)ers sold~ dl"ll'Vn or se-
l(~et.:e(l'l or to be. (Ira'\~Jl or or
iR eOl11rn()IlI37 called. 'polie}7" ()f ill .

of a. l)et, ,va.gel" or ill~1.1r~111ep, l11)OJ1

il1g' or selection, or th(~ ()f

1111!111)ers 0 f flll :rV

' 1)tIl)lie () r



8-

any paI)er, print, ,vriting', 1111I111)er, (le\iice,
polic)r sli11, or article of all)r 1\:il1Cl SllC}l as is
cOll11no111)'~ llsecl ill ea,rl'J~il1g' on, I)rOl110tillg or
plajli11g' the g'ullle COllllllonl:v called 'IJolie:y';
or \VllO is tIle O\Vller, ag'ellt, SUI)erirlten,derlt,
jaJlitor or Cclrettll'\er of !llry place, lJuil(lillg
or rOOl11 \vllere l)olic)'" I)la;yillg or tIle sale
of \VllH t tlre COIl:llllonIJ''" calle(l 'lottery'" I)oli- ~
cies' is ctlrried on ,vitIl llis l{no,vledge or '
after Ilotificatio11 th~l t the l)relllis<:~s are 80
usc(l, 1)erll1i ts S11ell lIse t () })c eo11 tin llefl, 0 t"

1i;h·o (l,icls, .a,8sists or' abets in! G,'nlJ 'n~a'1'lll-~er .z:I'L
lz·n·y of the ojfe11JSe::;, aettS or 1n(ltters herciJl­
1~(l.'}lLed, it.' (t CO'fJZ1rlolt ganLbler, (lJz(l !lttiltl! () f
a 1ft-isde'f'Jteanor."

~['Iicpr0 seeuti ()n 0 f 0 ffe11 S (I~ reInJi11g' ~0 '~] 0 t ­
teries" is se}Juratel)'" Ilr<rri(lecl for ill i\rtiele 1:30,
ell tit1e (1 "Jjot t e r i r::-: ~ ,• r~ ~. E; (-) e t i 011 1~)72 () f th<1 t
t1f'tie1p~ ~'eon t ri ,,"in p:~ 1) 1*0l)O~ ill g- 0 r <11',1 \y'i11g tl ]ot­
te l~Y , " (} r "a ~sis t i11 g' ~, thertj in, j~ 111(J.(1e 1)11n i ~lI­
able as a fpl(11)". '~al'iOllS ot]l~~l' accessory' .acts
eOl11111 it tPfl j11 e0111} (letion \\.j t h th(1 COll<'111et ()r Jot­

teries are (le;..:igllnt(~(1 111is<leIllelll10TS (S(lCS. 137:i­
1:38G).

III e011~.t.rlling tllf'Se stiltlltes, tIlE' eOllrts I1a''"Cl

in,"arjn1)ly (Ii ff{!l'PJl ti atPfl hpt\r{~en, "I}olje)~" <11](1

, , 1.0t tel ~.' ~ 't 1 an(1, ]Ia,~e 1.111 i forI!!Iy 11e1(I t lH:lt 0 Ffen~e~
re1<lting' to one llla:~ 110t IH..~ 1)f()Seel1tp(1 1111cler thp
~tatlltes (Ii l'petp(l ng~(liI1~t t lIP otller ..

~rhllS, in 1){)ojJlf.;J Y. l]loo}}l~ 2·JS x. )~. r)S2~ tld~

(\)llrt rc\'"e l'setla e(Hlv'ietiol1 for 1.1JlIn,\\''fll11 ~~ l)O~­

~essi 11 ,g' 1)0 1ie:' ~1i J)~, 111)0 11 t hp g'r 01111(} t II tl t :

":l.Ifhoug'll tl1e (](If(?ndnllt'8 gift PJlterJ')ri~p

enn~titllt('(l a ]ott(Ar~- (jlen<ll I~a\\~~settion

l:r,()) thp eerti neates iII his I)OBS(~ssioll ,,'{}rp
l}()t Sllo\\'n to lie I)nlie:~' sliJ)S~ Ull(-} (l(-~fe)t('la}l!

'lC(LSUO{: s],olcn to be entla,qe(Z :in, the tl(line or
sell e)nf~ co Hi )nonl~1J ltj'l.olrrt as t)olic!/. -' _.~ (It~-llies

ours~ )
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~I~he Sa,:nle (listirletioll 'VllS rE~cogrlize(l 3,11(1 HI)­
pliecl in People \!. L:ljttle, 225 .AJ)p. ])i,T* 299, ~lf­

firille.cl 251N. Y. 847, \Vllere tIle (jollrt fOllnd tllat
tIle gallre in \Vlliell tIle (lefencla11t \vas el1gage(1:

(( 1D(!-S -nlorei-'rl the In,ai:ltre of {L lotter:y thaJ~

of p0 lic~lJ J , ~

4.\gail1, ill People ·v. E(lelstei1t, 281 App. Div.
459, tIle J\pl)ellate l)i,rision of tILe .First DeI)(lrt­
lllel1t (tlle Sall1.e C~011rt \ylliel1 clfli.rllled tlle COII­

'lictioll in tIle C::lse at l>ar) I)oi.nted ollt tllat, in
tIle Bloorn, cas(~:

"rl~}le COllrt of .J-~ppeals lIas 11eld tllat t1-1ere
is ~l Sl11Jsttl11tial differene(~ l)pt\,~een l)olic)T nnci
lotter:T.. ' ,

1.11 })eoJ)le \T. l.-J'eber, 24;-) j\ IJT) .. l)i,r. 827, tIle 1\IJ­

})pll<l te Di\riRion of t11e f;peond "J)rT)artl11ellt lle}(l
8qtlrtr()1'~" that the opprator of a T)olie~T garne <:0111(1
not lH~ l)rOSecllte(l llIlcler Seetio11 1:i72 of tIle l=>ellal
I".itl \v for eontriv'illA\' prol)osinp; nn(l (lri1\yillg ,1 lot·­
ter~v.. rrhe (;Ollrt f:.aid as foll(r\v~:

"'.rlle IJfoof is clear thatal}I)el1aIlt ,vas
g~l]iJt)T of u ,,~iolation of ~eetiol1~ D74 HI1<] Hi;)
of t11P 'F)E~nal Ij~l 'v ill 0l)era til1g tl 'polir:v
~alrle \ l)llt 811ell ,riol~ltioI1 eOJlstitlltes it er]lllP
,vlliell Jll11St lJe distillgl1i~lH?(1 f1"0111 "rjol,ltions
of tl1e crill1inal lrl\Y' -re~l)petillg lotterie~ 111­

elll(lp('1 \vitl1ill a.rtielp 1:10 of tlH? J?ell<ll TA1\\"~

for thp 'violatio11 ()f nnp of \vhieh, ~(·rtjon

1;172~ h<:~ IH1R l)PPl'l in<liptc'(l anrl eorrv'ietr(l~"

TIl a still l~lter C~lse, ]lla,tter of Praither" 24G
.L\r>I1. ],)i''\7~ R4tl, aJ'firIllecl l)~~ tllis Court \\TitllOllt

opinion at. 271 N. Y. 598~ it \vn~ '11el(1 tlult a,
lltp g~i v·ing~ a (~o11rt of SlJ.eeial AessiollS :jllrif.(lic­
tifrn to hPH r "lotter~r" (~llarg'ps ~ji(l 110t.

,it to he}lr "l)oli.ey·" ()ll~ll"ges. rrhp ,8ai(1:

"\:i()}ationR of seetin:n n7-1­
I.J'l\V~ clealillg \vitl1 tllt~ ~HJ11P



l()

l>eell (-liffprentiate<l frOIll lotteI'~~, Tlrovi(lcfl
for 1111cler spetions 1:'370-1~j8G of t.he l)erlaJ
I~a,v~' ,

III eaell of the;se cleeisions tIle (~o11rt reeogliil!e(1
a elear-ellt <listinetioll IJet,veerl I)olie)r aIlcl l()tter)T,
l}(:l~e(l 111Jon, the l)ro\~isinJl~ of the 1)eni.l1 IJ~l\V ..

TIl tlle ea~e ~lt l)tlr; }lo\ve"Ver, the (1 011rt llas
. ltel(l tllHt th(~re is 110 (liffer(~Ilee l)et,veell p()lic~y

an<1 }()ttery', Hl1Cl llclS rlllecl tllat th,e exist(~llee of
the 1)01ie~v ~ ta t ute (li<1 110t T)rf~e] llfle al)IJell~lnt 's
proseclltio11 1'111{lpl' tlle lotterJ~' ~tatllte,-lt rll1ing
ill {Ii reet eon fliet ,,,,it], ~lll pre\riOllS clecisiol1S.

TIle theory' (1(tYHllee<l in SllJ)}JOrt of tIle con,\~ie­

tjon is thnt I)oliey·, lil\:e lotter~~. is "tl sellerilP for
fl'le 1'11·~tl'·1·1)l1tin!·1 t)f T)i~()l)nl\t-\..- 11\~ l.lII'l"l(~e ~1111()1)O'
L " '- I "" L, • , .. " .. '"" \".. ,... ,l, 1"' \: '.' L ... ' ." '-. 1 C.I: ..' , ( . a~

lJers():n~ 'VI10 lHl\lP T)cli(l or ~lg'rpe(l to pa:'"r a ;lU]11­

able eon~i(lpra1'i on for t IlP r hil11ee" (l")p'TI:ll TJa'v'~

S(?rti 011 1:ri()) .. rphe flll1 (In1HPJl ta I \\·P[1. 1-~n p~~ of
tll~lt tll(:~or~- i~ that it eOllll)}pt(il:- iJ~lloreR tliP faet
tllat tllP T1Pp:i~'1atll1'(' lla~ ~l")peifiealI~~ {liffrrPll­
ti~lteet 1)pt\Y0pn l)oli()~\" 811<1 lnttpry· ~ for tl1P 1)11 r­
1)OS0 of eri ll1i nal 1')rO~(:l~11tif)n..

frhp 8ta tl1 tcn'~- (lpflni ti 011 of ]nttpr~~ is 1111Q110S­

ti onnl)} ~~ }) rond Pllol1g'll to iJlelll<i() 1)0lir~~~ H~ ,\.(~11
a ~ e'v(\r~~ ot11 p1" forIl1 of g'<1 In}11illf.r," ..~\ 11 ~nln111ing
~ellell10~ an d (l(I,"'iep~ a rp (\~~PJltial1~- "~(;,110111f'~ for
flIP fli~trll)lltinn of l)rol)(lrt:: ll:'~ (~llnll(lp." '1'110
]n\vi s \r p 11 s (~ ttl p d '! 1Hl \\ ~ (1 \ ~P 1". that t1l() 1nt tp r ~~ 1n'\\~ ~

of tl'li~ Rtn t(\ \\"prp J1P,~pr illtpnclp(l to HT)I)1~7 to
Hl1:V forlll of \~rnln111ill,~r pxepI)t lnttprip~. a~ that
t0rlYl ,vn ~ ('frUlll1on l~~ llJ1(lpr~tonfl ,,~h,(\!l tll(). ](,lttpry'
1n\V~ .,vrrr nrii~~'jn:ll1~· 011H(·tp(1~ T11 rpofprring t()

tll() lot-tQr~,~ l)r(y\.~j~dnn~~~ thi~ COllrt~ ill Pe(}l)l(~ e.1'
rel~ ..l~aU·1"eJ?et~ v ~ ~ 1;)2 N. ~ 1 1. 7'1
as follo,\vR:

"'r'hat ~tn tl1tp fl(\finta~ lottprY" n~ fi ~(~liPIH('

for t 11 (~ r1 i str'i lnlti011 of I)rOl){)l~~t~~ 11~~ {~lla]l(~('},

~: , .,:-

L:'-;;'-:',,:: ", ..,..,.<".,... ,._; ..'.-, .."".-,.-.:;:.>.-'", ,:.:.,·YL:',:,,;,;:,:,:.,:,;,::::,:.:;.. ,,;, .. ·:,:.:.:..,',.:.,.:' .. '.;.

. iin 1111111113111I .][ IF
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tl111011g I)erso:ns 'Vll(),- p(lS~ or [lgree to l)~l}' i.l

\7:'1Ill:'lble COllSi(leratiOll for th(l, ehtlllee.. It j ~
ob,riOllS froIll tIle lclllgllctg'e of tllis statllte,
Hl1Cl the cirelllflstallces ex,istirlg; at th(~ tilile
of its PtlSsclg'e, tllH.t it \vas Il(~'t intellCle(l to
illcllH:le \vitlliJl its l)fOvisiollS e\"er)~ trallSUC­
tiOll \vl.liell iIl\'olvecl HJ1)'· (leg·l.'c~e of C}lHl1ce or
lI11certaillt)r, bttt its lJla,iJl- lJurjJose- tras t.o
proltl:bl:t a.lt(lIJ·UJ-Lish, cerlain. If'ell-ku-olrJl (}f·~

fen.ses 'tch,ich, haIl eJ:.~it..,·tf?(z. (J II ({ bee }1,re,qa r(lerl
as cri'n/,es before the c nac! }J/ e,i t at tIta t la 0.;. ,~ ..
(Italics ollrs.)

rl:11e S~1111e, conelllsioIl \V~lS rt~aelle(l ill I'll re
IJu:~~/er, 14 J,[ise9 2()4, ,vllere tl1C lilte J\l(lg'e (Ja)~­

nor l)oilltecl ()ut tliat tIle lottery· l)ro'visiol1S eOl1-

--·t 9 tntilrl n _"11; .. i-~ 'I ~+ I; ...... > ••- 't'~ 1, 0': "I· t-· ''0 ::\ ".' ", t' )~. l\.-ul.-":,u. a ( ,L.allllCL ilH.e tJ lenJS d 1011, ~CJJ(ll (1 C

<:111(} <:1part frolll tIle statlltps relatillg to oth (:11'

fo1'lrls of g'all1bling. He \vl'ote, ill ptlrt, flS fol­
lo\vs, a~t page 206:

,.; ~rhllS there pxi~tp(l t\\'o {l.i~til1et lil1f,l~ of
leg~i~latioll 011 t,yo (li~tinet' ~nhjpet:'\,--t\r()

(1i:s till.et ~ \ ~8 teIII~ 0 f ~ tnt ut p ~, t It p (1np ()n .I () t~"

t(J'rip~ Hl1(] the other on hpttil1 u· an(l rcalHil1g,,">·~--.,
no Olle e,TQr ~tlg'p;e~ting~ that < the ~tatHt(·~'in
the Olle S\~~tPlll -- ~lIs() el"(lH t(1<'} 0 r (,,(,)\"(1 r(~(l

offen ;ses e"reH te(1 a 11 <-} cove r (\ (I b~ ~ t l.H ~ n t 11 P r. '1 ,

It ShCH1I(1 1H3 l}Orlle ill 1111.11(1 that t]H~~ l()tter~~

la\\"~ \\'"ere el1(letetl 1011g before tllP g-alHP of 'lll}ol­
ie}-" etlllle ill to existel1ee~ '\YI1P11 the ~r)eeial t­
lIt e reltlti Jig to l)olies" ,ya.s elltlet(\(l a n <I l)l.tlee(!
the tlI'tieJe (lealjl1g~ ,vitll IH::ttin g' (111Z1

"t.......... ..... .... :.

legisltltl1r(? 0 l)\~iorusly" re~~ogJlize(l tha t I)olie~~

lottpr~· \\'(1rp (Ii ffprellt l/I})et'" of g'UIHhI 1)01
is essentitlll:y t1 belt-jufl g'UI1IC\ rrhp tllj~

C~lse is rel)I(~-t(~ ,vitll tt~Stilll()11~" ~110\\"ing
l,Joliey", tJle J)lll}:"er bet~s a gjYP(~n Hlll()llll t
ITUIIll)er \vhieh hH seleets, If
is IJtli<.l off <1 t eert<ljJl
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tery, on the other hand, no bets are made and no
odds are quoted. ~rhe player purell~lses a ticl\:et
bearing a number and, if the munber is drawn,
lle receiv'es ~1 IJrOportioJlate share of t11e prize
offered. ~1oreo'ler, in. policy, as InallY l?la.y·ers
CH,n '\Vill as select tIle ,~villning nllll1l)er. In lottery',
110\Veved, only 0118 person in ~ class can sllare ill

tIle prize or prizes distributed.
.1\.Jlother el1£lrtJ.,eteristie 1)eel11i,1l* to I)olie)~ ,vas

,judicially recognized hy this court in People v.
.Ll(la,n18~_ 17G K. ,'" ~ i);) 1., \vllerl it stli<l, ill referrillt~'

to Section. 344a, (}f tIle l)eIlal (~~o(le, 110\V Se.etioll
H74 of tIle l)ellul I-Ju,v:

"8eeticHl :j-1-~a ill:11l1e(li(ltel\~ follo\vs a sec­
tion dealing with keeping betting and galll­
illg esta1)1i8 hIllell ts, all (1 is all HIX1}!lificcltiol1

.of tIle Itt \v 1()()}\:illg· to tIle SllJJI)re~sjo},l of
g'tllll1)ling., it }lPillg- ailll(\(1 (It tIle grtllle of
'}JolicJ" so-ralle(l, 'Vllicll offere<l ~111 {)}J})or­
tnnity to t!H' poorer ela~~ps of making tri­
Jlil1g- l)et~ H.ll(l 'V}lO e0111(1 ill ~lffor(l t(> ](}se
t}.l efr s111a,11 en rll ill gs. " (1).. :i;)~))

~rhe ~al11e elIn l'u("tpri:-,tie--- t hel t IJolie;: \Yll~ (1

poor man's g-nmp alHl involved hets of trifling
~lllll~--\\"aH l'PI)('~ntp<lly stre:s~(~(l lJ~· tIlt) l)rOS(~ell­

tor npon the trial of this ('as(~ (fois. 36H, (52).
]~lt lL~<t i t i~ lllun i re~t tlUlt tIlere \vas ~1111iciellt

gronnd for nIP l.egislature to differentiate he­
twepl1 poli('~- and lottpl'Y and to ,justify it in ,1('--

(~or(lil1g "Ii r)olie:~J' ~ J)ee.ittl legisl~lti\re treatlllellt~

\\-rlu.ltp\~er reaSOll nln.~~ IH1\~e rl1oti'''ftt0(] tile I4egis=
](It11 re, thp fit,et t 11 (1tit (1i <1 e11~1Ct (1 sttlt tItere1at­
ing specifieally to ., policy" indi('ates clearly that
it <li<1 llot i I1ten (1 t hat "flO} iej] ,,' :--;110\11(1 l)e
en tE~{1 llll(l(lr th,e existing "lottery"" s1:rttll te ..

]~'llrther eV'jflellee ()f the illtelit of tIle
tllre to clifferel'ltin.te IJet\VeeIl r)()lies' (1J1<1 l()tter~~

111(:1)7 l)e fo tIn <1 ill the frlet t}lat
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polie~y', lil{e lotter)T, ,,;ras a feloJ'i,y. 111 tll~lt :STear,
1)J:~ H.lIlell<:llllellt to Sectioll 974, tILe I.Jeg'islElture
reclucecl tIle crinle to a rllisdelIleanor, l)llt lllEtcle

110 ellullge \VlU:lte\ler ill tIle IJt~Il(:ilt~y }JreserilJetl
b)!" SectiOl'l 1~3'72 for contri'7il1g~, !Jl'0IJosirlg· Ulltl

Clr,l,\virlg' lotteries.· 'l'}le IJlll"l)ose of tlle tl111eIl<l­
lllellt, as I)ointed out b)t Jll(lg~e I)eeora in ]lis
clecision ov"'errlllillg tIle '(lelllllrrer llereiIl (f()l.
l'7G) 'VelS to l)rillg policy' '\7iolatiorls i t tvith,£.,,~ til e
j'1.t-risdictioJ"z of th.e CO'l.tris of Sl)ccial /3e~\sions

(lJl(l tlbereb!J ren(Zer prOSCCl,tt-ions 81Dilter a-Nfl

-;n,a].ce con,<victions ea,sier b.y Jual...'in/l the }Jeua.lties
le~)\,; drastic j

" •• ~r]le f<lct th:1t tIle l"pg·isltltllre (Ji(l
110t Silllil<:lrl~y uIllerld Section 1372 is fllrtller 1)1'oof
t.ll<'lt tlu:1.t seetion 'VtlS 11e\~er illteJlflp{l to ar)]JI~'

_to l)olie)-, as, otller,vise, tIle Hl11eJl<llnellt of See­
tiOIl ~)74- ,volllrl 11::lV"e IJeell H.Il iclle g'estllre <:111(1
eOlllcl rIot 11tl"Vl~ <lecol111)li811(:~(1 the l)Ul'IJOSp"ror

\Vl1icll it \vas ellaete(l.
l\S t111 thorit;- for the eOlltQn tiOll th,lt 1)0] ie~"

1IHl)". be eonstrlle(]- ~lS lotter)- 110t\vithstcll1dillg th,e
(lxi stener' of a sl)ecitll s ttl tlltp l'pJ a tin(go to l)oliey',
the I)eo IJ Ie reI ~- 1i 1a i 111 ~- 11T)0 11 ll:' iIA: in8 0 lI- v.. (i ill,
7~t N.. , .... G:3, \\"lIPre tlIP ('~Ollrt I)(~l'lHitte(l ,1 reeov'­
er~y of 11lo11ey~ ]OHt ill }Jolie)" l)laying~, l111(ler t!.

sta,lllte l-)ro\~i(lil1g for ,1 ei,"il· IJPn(llt~- ()f (IOllllle
tll.e HIUOllnt I)tl.i(1 for t1 Sll(lr(~ or irlt(:trest ill <Ill

"illeg'(ll lottery"~ .l\ reacling of the rleeisiOll ill

thclt ease reu{li ]~" (lelllOllstrates that the J.)rilleir>le
11I)()11 ,vllieh it \V,18 (leclclecl JU1S 1'1 () <lIlI?liefl.tioll
]le.re~

,Ill the lJlill~,'inson~ etlS(~ tll(~ (;ourt \\~tlS 110t (ltllle(l
11.1J011 tt) <leei(le ,vlH:~tlH~r l)()liey' Hu(l 1otter}! ~\'re r(~

(lifferellt t,?ll}et)~ of g'tllnJ)lil'lg-~for

fleterlllilling' \vlriell. of t\VO erilulllnlsttltlltes (lI)~"

I)liecl. j\ S tl'l(~ (;ollrt I}oillte<l Ollt, tllf:~ statllt.e
tIlore Sll(~(l 111JOJ1 I)ro,ri(l(~(l tll(lt 1;' lotter)~,
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fJa/oz.c or (le'vice of ella·nee -i:n, the ·Jl(l,f'u.,re ot a~

lot ler~y otller tllH.ll sllell a.s lla\~e lJeel1. clutllorizecl
l)~," lu\v, S}l~lll l)e cleell10<-l llI11a,\rfll1," aJlcl it I)er­
ll"littccl a reco\~er)~ solel~~ llI)Oll tIle lH:1Sis tllUt
I)olie'y 11a<1 tlle sallIe e~selltial fea,tnres as [1 lot­
tery i111<.1 \V,lS, tIle l'f\fo re, \vi tlliIl tIle lJroacl l)ur-
I)oses of tlle statllte~

TIle (~ollrt ill(lieatp(l ele:lrl~" tllil t its I'llling
\\'"0111<1 110t (11)I)ly ill a erillli11~11 etlSe--t1 f (let \\'11iell
\r~l~ tll~o reeognizP(l 1")~~ tJll('lg'e (~~1~~110r ill In, re
1) lC!/e r" ~r1.{[)ra-8 "\'Yhpl1 tIle <lefpTI<lullt ill tIle
TTl illl~ inso n e~lse eIail nC(l tllat t lIe f-«eg"isla tll re 11acl
efPH te<l a (listilletion lH:t\\"eel1 lJolic:" an(} latter:v
b~'" tIle ellaetulell t () f (~11{lI)ter j()-!. l.ia \\'"S of 1851
( t 11 (! 0 ri gi11(11 ~ tat II tel i U:l killg' 1)01ie'}~ cl e rill1i!l·al
offellse), tll(~ (~Ollrt (lxl)ref.~l~~ lH~It1 tha t, \\~llile

t liP (li~ti]letion ,1I)'l)Ii f.:lfl to cri 1Jl inol' l)rOSee1:1 tiOllS,

it (li(l 110t (lffeet t h(-\ reeo\"er~'" of ci l'il I)ellalties.
IJl rpfprrillg" to tllP eiy"il l)el1~llt~~ statlltellIlOl1
\\·hiell tlle ~11it ,\-n~ l)a~pcl~ thp ("Ollrt :,ai(l:

"rl'll~lt 6eeti 011 i~ gel1e 1"<11 ~ 1)11t \'"er\'" ("()111..·

prehensin" and alth~ugh th<:' partietllar dE'­
,"'iee ~l(lol)te(1 ·hy t hp <lefell(la.llt 111(1~'" Jl0t tlle'!l
ha \~P lJPP11 1) l"<lC"t iee(t:'"et if its eOllll)rellellsi,;e

terlllS ellllJraepd it~ the Slll)seCI1IPnt IJasStlge
of (111 {let Inal~ ill!:2.· ~ llell (1P\~iee crillliIlal eH.ll­
not affect it~ p{·oYi:.::ions. The~'e is 110 au­
t1',0 rl~t.y /0 r Ii 01(1 iNfl tha t a criHf, inal
bu one act 8u))rr another
c ~~Yr il re)} I e(1 ,y" ~ -::

"fh (l 1)1a1 n i lH llo 1't 0 r tlli ~ lilJlg'llag'p is tIl,l t, if
the ~tatl1t() thpl'p ili\-olYPtl \,"pre n criJuinal st~ltute

l'>1'()hibiting Inttpry_ thp ~lll)~e(

~tntntp r~?lating· to polie~' lfOU!(1

thn t eriluillnJ IJPIHllty
ie~- ~tntlltp \\'"()lll{l thell aIJr}J~~

nne l>rffvi<le(l 1);.-' e(lrlier
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lotter:v. Tll£lt is E~xH.,ctl:y· ,v11Ht the H'.!)};>ellall t
elai1118 in tllis ease. Instea<l of sllpporting the
I?eOIJle '8 COIl tell tj 011, tIle fTfill·tinson, etlSe is (lirect
(lllthorit~y to tllP eontr::lr~r.

Anotller ease llpon \Vllicll tIle I)rOSeclltioll
SE~elllS to pltlCe g'retlt relitlnCe a.s alltllorit~y for its
eOlltentioll is 1~1o'rte v. lJ-tvited ~S'ttates., 83 l~e(l.

(2n(1) 612. TIl tllut case tIle opertltors of <1
"nllln11ers galile" SilIlilttr to tJlat il1V'ol~"e(1 ill tJle
illstapt action \vere e()n\tiete(l 1111{1(::r a st~ltllte of
tIle District of ('~OI11111bia 'Vllicll IJfo'vicle(l ~lS fo1­
10"\\78 :

"If (ln~v perSOll sllall ,\~itJlill the Di~triet
l{eer), set IIp, or l)rOll1Qte, or lle eOllCerJlefl HR
o\v'ner, ·ag~ent, or elerl\:, OJ' ill :11)";'· otllPr 111<111­

11er ill IH <1 Tl(l o'in O' [In\T 'l'JolieY·· lott(lr\.. · or, t'"l h .. " ,

l)olic:v shOl)~ or f;}ulll sell or transfpl' fl11Y'

tiel~et, (~erti fletl tp, ])ill, tokell or of11 er (le,"'ire
l)llrporting or il1tPJ}(lPcl to g11nrnnt(Jp or ~lS­

~llre to tln~~ rH~r~oll or entitle hilll to ,1 ehanee
of ora\vin,g· or Ol)t~linillg ;:1 TJri~e, t() he
<lra'Vll in anY' 1ott(hr\~ 0rill thp O'<l111€ or (I€:-, . , ........'
,!ie(~ eOlllll10111:," 1~110\Vn <IS I)olie~~ lotter~"'" or

r)oIie~v· :«- * * 11P ~11tl11 l)p fil1(?fl not Inore
thaI} ft,re hlll1Clre(l <lo11ar8 or l)p illlT)risol1e<1
not 11101'(1 than t]lre~ ~"ears, or l)otlL"

It ,viJl l>e 0bser'verl tllUt tlI is 8tattlte Irrol1il)it~
both l)olic;lj and lotter,ll an<l l)reserjl)e~ eXtlrtl~~

tIle sa in e E)ena It.?! for pitll(!r" Tllll~~ tll'(J sttltlltor:"
~itllatioll \\Va~ e-lltirel~· (lifferpnt fro}rl that ,\~lliell

{l,xists in tllis St~lt(~, \vhere thp (~011tri,-rinp:, pro­
llosing,· an<.l (lra\ving' of ~l lottery' i~ tl felon:r,
\vllile th e e()]11111i8Siol1 of offel18Ps relatillg to
J)Olic.'S· a r(~ OIl} ~r lrlis(lpl11eall0rs~

rnl .' .. ] 1· } t .'1. ·l(~ (111(~stl()ll In\io,reCl, In t H1 CilSP ,vas ,:not
\vhptllPl" pnlie:" ,\~a~ lottpry"\ l'>llt \vhethpr the l)rn·~

hihition of tllP ~t(ltl1te extpl1clrd to tllP "·1111111­

l) (~ r ~ p:a 111P. ' '\ th p r1 p f~P11d tl11 teo11 t (~n (1 i n,R t 11 H t t 11 P

"nll1111)ers g'~llnp '!, '\~as llnl,no\\~ll at t:hp til11e tIle
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statl1te ,vas enacte(lo ~T'lle COllrt rejected tJlat
COIltentioIl a,:nd sa-id:

." j\})pellan't '8 eon tell tiOIl tll<lt tl1f: I)rollihi­
tiOll of tllc~ stH.tute, iH lil11ite(] to tIle ~o enl1efl
'lJolie)T g"1.111C' eallJlot lJC Sllsta-ille<l."

rph (l q tIes tiOll \\'11ieh \\~~tS i 11 \'-01 \Te<l ill th{~ 11
" 0 'ft e

(J~lS0-" Is tIl (~ 'Ill11nIJP rs g'allle' H '})01ic~~ g~tlllle' J? "

---i~ :not f~\~eIl in isslle ill t.he ease at l)~lr0' .:\1)-
I)ell,lnt eOTIretIes th:lt ~'Illl1TllJers g'a,111es" are.
"IJoliey· g'tlllles' '.' J-Ie eontell<ls, llO'Ve\rer, tllHt,
l)pillf,~' "}Jolie)7" g'[llneS", the~:" llillst lJe l)rO~ecllte(l

llIlcler tllO st(ltllte reIn tillg' to "I)olie~" g'Hlnes"
tlncl 110 t llncle r tl1Q S t~l tll te l)e rt<:lillil1g' to "lot­
tel''}''''.

III tlle F'orte etlSP, l)~~\\"a~? of rlietll111, the (;o11rt
stat.es that even if l)f>1ie~~ \Y(~rt~ not }Jroll'illitpcl b,lJ

'}lan',e ill the T)i~tl'iet of ('olnUl1)in ~tatllt(\ it eOlll(]

1)(1 etH1strlle(1 a~ lottpl":- for tl1e I)11rpOSe {yf eriTl1­
j 11al l)rOSeclltioIL l y l1ql1P8tiollal)I~~, ill t 110 n.l)SPJ1C(~

of fl sl)cei ell ~t~l ttl to reIn till go to l)oli{~~~, fila t ,\·olll{I
l)e trlleo If tllere \\'"PfP 110 I)ellHl statllte iTl the
State of Xe\v l~orl, ~I)peine(lll~y fPIH.t.illg to J)oIic;:-,
tJlerl, lln<lol11)ted.ly·, t hp 0lJertltor of :1 polie~? g'<:11110

\\'0111(1 llP Slll)jeet to 1)]'oseelltiQl1 1111{Ier tIle lottery·
1~1\vs. IJ.'ut, ! ....tinc(~ the l~ell i~,,'l(llu,re en,(!.cfe(l a lau;
(7 ireef e(l }J(1Fticula rl,!/ an(l e.relu,sivelll (l!la,i:ns't
IJolje,l/" tlJ,ere is no bo.,,·;....,· for confenrliu,q iliat
})olic// }}lO,ll bf? }Jrosecuf(>(l u}l(lf~r tlt() lotter,'(1 latr.'-",
rather than, zlu(ler the ~~'talule e~{'1)retS'8l.~1 it ...
iJl,fl l)olje.u.

It is trll0 that .ill ef:\ftt-lln otll(~r st[ttp~~ I)olie~"

f~'alnes lHl\~(~ 1)(1pn hp1(1 to l)p Slll)jeet to
tioTl llnd,(?r Rt:l tllt(\~ 1) rohll)i ting lottprip~~~ n~

like P'V~ 11n,\"()Y'(\r~ tllose sf.'ntps (10 11

11~lY(~ {t SOJ)<lr(l.to ~t~ltUt(1 flireetetl a,!;H,jn~t 110]1
Ifl tl1n~e stH.teR th P Olll~~ ~ta,tll te a'~Hi Inl)lp fen°
tlH~ 11rnseel1tion f)f J)olif~Y gaInes is :1
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statllte, Ul1<.1 tllere is 110 statlltory 11asis for any
d.istinctioll l)et-,veeIl IJolie)T ancl lotterJ~ ~ lIenee,
t.he COllrts ill those st:.l tes }lre 11 ot cOl1'frolltE~(l

,vitll the qtlf~stion clt i~slle llere, nHlnQl~y, call
1)oliC)7 g'Hl11es l)e I) i o;-)eell tefl llIl(le r tbe lotter)·
1a"v8 'llfotzoithstau(l in fJ th e e.ri.stence of a SlJC­

cial stclt:ute rela,ti'n/J to [Jol ic..y?
TIle cleeisioll of the eOllrt })elo\v rests 111)on

aJl errOI1POllS ~lRS1IIn})tion t lU:1t (( })ol ie,?} 'ita s 0 rl.(j­

iina-l(y erJibr(lCecl 'l,oith.in the lotter,lf sect.io'n/·' (fol.
11576). 1\8 cL lnH ttf~l' of ftlet, l)oliey <111(1 l)olic)~

IJla.}7ing 11<1(1 llot 8'l€11· l>eel1. he~lr(l of1vhell tl1e
orig~il1nl lotter}· ~ ta.tll t(~ \\~a~ (~llnet(~(l. T.;o t te rjJ~s

,vere I)1'(>hi11itef} in this ~ta.te "lR parl~- a:_ ] 721,
clllring the e()1011 ia1 {ln~~~~ \\~11Pl"PHS the nrs.. la \Y

a,gtlil1st ])oIie~· \yas 110t el1Hete(1 lIn til lS51 (( lal)­
tel' ;)04). l)olie,· '\~as ne\Ter ta]\:el1 orrt of le

lottery· statlltp, IH!eau~r it \\"tlS np'.:er in it ~ F'rorn
its inceI)tio.n, the l)olir)- statllt0 ,vas intpll(1ecl
to~ apply' exell1Si'l(:\1:~ to tlle ]Jarticll1ar ~ehpll1e or
111etll0<.1 of l)ettinp\~ on ~e]eet0(1 nllll11)~r~ en11(1<1
clTI(1 l\:nO'Vll as "1)01 ic~· ", a 11(1 it lIB. ~ a1'\~a~~s
})een 111ClllClc(1 ',vithi 11 the 11ro'lisio11S of the a rtiele
or the Penal I.-Ia,v (lenlil1g~ ,,,,it]l t> (Beft£'u/7 o17(l
Ga,}lLi'fl..q". The lottery' ~tatlltes, 011 the otller
JIH.I1CI, \vere tllvv'a,)~s ille1llfle(1 ill a sel)Hrrtte anrl
(listil1Ct nrticlH en titled <111(1 fle,"'otefl 0xrlnsi ,.p ly~

to "I--Jotteries", HllC1 ,vere l1e'7er i(le11tifle(1 ,\~j tIl
or intender} to apl)l~" to an~" of th,e otll(:r forll1s
of g'alIlblillg })rohilJi ted it1 tl1l~ "Ijptting (In(l

O·a.rninp;" a,rticle. (PeolJle e,r' fel~ ,La?rrence y~

]?a11on., 8·U1Jrar.~· !Jl re Dlo,ljer, 8'('(})1"0 ).

Tll(: eOllrt 11elo\v is a.1so in error \Y1'1P11 it
g~ests, in its Per ('iuriall1 011i11ifH1" tlint:

"Been.lIRe (1ifficnlt,,·· in securing rOlly"jr­

tiOI1S for feIo]l\'" \\"as' ene()l111t()red. th(~ I,A:~"1g"j8­
1:1 tllre 111ade l)olit\v~ origin!lll~~ iI1Cll1(led~' in
tIle crill1e of' lotter)~, H. l11isclclllean()1\ 13;~

JJlII DR ! !f1Z!!2! ;!1!"'~



Y.

18

) .

Sf) floin(~'1 tlH:~re ,\\7t18 110 iI1telltiol1 p\Tid.Pl1ep(1

to r(~lJeal, ;alt(~r 01' n.nl(~n(l the ()l'ig'il1al lot­
terY SP(~tioIL l'llP DQ\V st~etion 11eitller 'px~

:plic-it.Jy' r(~ferr(~(l to tlJ(~ 01\1, I}01' <li<l it <1i-­
ref-tl:,/ reI)eal or HlnenJi it (~.,eetion 2;,,",)OO~

,1>p,Hal Ij(l\V)."

It i~ :1 I)IH!l'eil t tllH t t ll(~ COlI rt eonrllSC~(l the
P 11,1et111 P 11 tor the 0 rig'i.nall )('~di (' ~. ~ tat: 11 te in 1z-()1
\v"itJl th(-~ ~nlJSeqlle]lt redll(Jtion of l)en.alt~v 111
lH2G, ~eY'ent~v-fi,re 'yPH,rs la,tel'~ ]~here is no e,"j­
(1eIi Ce {}fan ~~ "<Iiffiell1 t ~ ~ i n ~een r in~ e() 11 yo ittion ~ ~ ,
of lot tef/l rio I(l t i () n~~', e i tllera t t 11e t iJll P 0 f t 11e
H11aetlnp]) t 0 f the 0 ri g;in ~~ I pol ie~. ~tat 11teo r nt
n,n:,'" otl1er tilllP. .1 t i~ truE'. tliat ,vhell l)oJie:·
g·tllHPS lleealHe l)r(l\~alent~ in 1~)2G~ th(~. 1,,,pp:i~In­

tll re~ in 0 l'fle r to f(leili ta te eon,~ietio:ns, rf.1(.llleef.l
tlla! Cri}}le frol}} (1, f(~]Oll~· to a llris{lftlllPHJ1or. l~ut

tl1H t r(~{lu('tion ill I)Pl1a.lt~~ hafl no eonlleetio11 \Y}ltlt­

~oe\.'"pr -\ri t 1l t11e l{)ttp r~~ ~tH t 11 tp or \\'"1 tIl lotteri(l~.

~rhe rule np;aillst rPI}ea] 1}~' iU1l)lieatioll (I 'ellal
I.lH\y ~ Speti 011 2;')O()) 11tl~ no 1)(1~'1 ri ng n IJOll thp q 11(i~­

tiOIl ill\"nl\~().(l in tlli~ C(l~P. ~·\'prH~llant <lop-s not
el(lilll tl Hlt tIle- pn netlnen t 0 f tJIP l'()1ie~~ stelotl! tp 0 r
its ~lI1)Se({llPnt HII1PIHIIHPIlt in ID2,G '\"{l~ intp-n{l(\fl
to "rPl)pal~ aI1'(11' or t.lHlel1tl" thp lot t p r.J! sect i0 J( ~

()11 thp eo11t ra ry, a1) l1P 11ant c() ntp 11(Is t]1at in r1 (1H.l~

il1g \yith l)olie~~ HJ1{1 lottpr~'~ thp f.Jp§.risl;ltllre \Y·n.~

<lpnl· \\-ith t,yO fl~ l'(Ant . of (irilninnl
l)rO~p(»lJt1 on, HI1<1 that it~ Pl1He{ H1P?1 t or a nlen<llHPll t
of tll(~ ~ta trd,:ps rela nnp~ di<:l in
\\~isp a ffpct t lIP statlltp~ 1'pIn ti H,g: tr; t IlP

l ....ntil the nfllrnlanep or
or tlH~ H I')l)p!1 eon
eOll rti}(i 10\\".. rp(iog.n

th.(" t\rn

l;le Y'~
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TJIC Corlrt }Jelo,,,'" also eites tIle fallliliar Ilrln­
eil)le of la\v that:

"1)el1i.ll sttltlltps e(rVeri11g Sl11)stallti<lllv tIle
SHlll(~ off(~11~eS lU.fty' Stcl.11Cl tl(;g·etllel' (l)eOI)IE~ L,'.

"I)\\'.r \ .. .l~l··_ ')1....) N-T ,r 4'(-')" !'")~) ) (11"1 (1 t I, ~') t:. \v'Ii (--~ .~. (:I.
- , .} '-., , ......... (, .J..,,, .1.. , , l'. _ C. ,U:.t . I. .'

there (ire 8e'ler~11 seetiollS 'tIle ])i strict ..t\t­
tor:ne)'" Ilia)' IJrOSeellte for the felul1)~ or Inis­
(lellleaJ10r, <:18 lIe e}100~es' (}>POI)le F .. ,F~Ol'{l'l
),.) N-"'" ".,. "'"' <)- _. t)('~) "
~--rt) 1'.. .I: .. ~)~.: ~), at ),."

j\J]I)ellant.has J10 fllltlrrel ,vitl1 thtlt rule, })llt

eo:ntelH.ls tllut it has 110 (11)1)li<'ation ulHlpl' tIle
ftlets of tllis crts(J. It is IJerfeetl):r trlle t hn t \v!lP rp
tllere clre t\\:--o seetiol1S 1)rollil)itil1g the /.;(l JJl e
Crl.fJle., Olle ciS [1, fplony cll1(1 tIle otller (l~ luis(le­
Ine[lnOr, tllt~ I)istr-iet i\..ttorl1e~:-- l11a~· :pro~pelltp

1111(ler eitller seetion. ~rhus, ill tlle 110ft/' ea~(l, it
a,I)!JPtlre<1 tlUlt tIle erillle of illcest, llll(lPl' the
1)el1al IJH\\T, ,\~as il fploll~;. rrhe 1)()llle~tie J{elcl-
tiOl1S I.Ju,""v, h()\ve\'(~r, ripeInre(l the SUlllfi (~rinlP to
bc~ <1 Inis(1(~111e(11101\ ~ln(l this (iol1rt \7pr~· l)rol)(lrl~·

11(\}<1 tli,lt tIle (ipfen(ltlllt eOllltl he l}ro~ecut(l(llln{lpr

pltJI(.lr ~t£ltllt(~ (l~, undpr those eirell1u:·danep.~,\ it
\VH~ not l)Ossihlp to dptc'-rlHille \\~hether thp 1
islatllre inte11(le(1 ine(lst to lJe <.1. lHisflp1l1f1UI10r or
,1 felon~~. III tl1(~, e(l~(l H,t lnlr, ,011 thp othpl" hnn(l~

tllere i~ 110 il1eOIl~istene)- 1)pt'VPP11 tllP

lltc~s, flS tJ H:~:Y rel::ltr" to t\yO <lifferpl1t suhjp(·t~'l 1Jot 11
l)~~ (~XIJrpss Il!"ov'isiol1 {l!Hl llH(ler

ru1i on ~~'. r [' () } H)1(1 t 1-1 at 1)01 ie~~ is a
<Ii reet.l~~ e011tl·a.r)~ t.o tIle (leel<lrp<l
l.l(:\~i~,l(l t nrf\ in ill{) j t
(ie/lIeu llor.

\\~hilp ther(~ enn l)p 110 rl()lil>t rl~

t\VO ill to t] )(~

eOlll111ittetl lJ~l flef'en(ll1nt'l
(l'vpn \\'"11ert}
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resolved ill fil'\70r of tIle cleferlch·lnt. III all an~tlo­

gous sitlla.tioIl, tllis COllrt s,ticl tiS follo\vs:.

"I~~\!t~n if tllere \vtlS (lOltbt \vitIl res!Jeet to
tIle (lllestioIl clS to \Vllicl1 of tlle;:;e t\VO ~ee­

tiOI1S alJI)lit:s to tIle \Vrol1g"fllI (let \vit]l \VIlie] 1

tlJe (lefell(l~lllt \VllS ellar{~'e(l, \ve \\'"0111(], .1
tlli11l\:, 11ncler ~lll tllO IJl"iJ1Ci IJles £1.11<1 tlnalog'ie~

(}f the crill1iIl£11 la Vv~, lJe reqllire(l to 1101(1 thu.t
it \V,1::; it 111is(lellleUl10r r(lther t}Ul11 (1 feIol}\,.
(;Ollrt:s clre :not Jl18tifie(1 ill g'i\Tillg ,1 strail1e(1
or extreille eOI1S tl'ltetiol1 to eriluinal ~tatlltes

in ord(~r to brillg' ~OU1U 1H.l rtiC'l11cll" aet ,vitllill
tlleir seOI)e, \yllCll it is l)lai.ll th<lt tIle stll11f~

~lct ·is cO\lerc(1 b~y Hl10tllPr ~tat.llte (1(~1"i11i11g~

offellS(~S of tlJl i11ferior g'l'(1(le." "

Pe01JZe ·V.~I('lZ(.ltt, 156 1\"-. Y. 3()2, 305.

.ils fllrtJler e\~i(le]lee(ll)y it~ 1~)(~1' C·t llricllll O!Jillion,
tIle (:ollrt }Jclo1v a(lOl)te(1 thefaJln.ei()llS tlleory
tlu-lt tJle ~I)eeific {le~igl'Hltiol1 of I->olie)T (lb n, 111is­
(lel11etlll0r eOlllrl be clisreg,ll"\le(l, b)· 1"pa8011 of tIle
f~tet tlu:lt IJolic:y' is "<:1 sellen.le for tIle clistril)lltiol1
of l)rOI)ertJ~ bJ:" elu1Ilce" <111(,1 thcrefore f<.1118 \""itllill
thp general (lefirli tioTl of ~ a~ . in
SeetioJl 1:37() of tl1e l?ellal I-I(l \\~. .;:\s <:llreafl:y iIl­

(lie.ateel alJo\7p" tll(~ s ttitl.lto r:~ (Ie fini ti011 ()f 1()tt(l r)·
J~n't:D j-Q t111 f\YPl11 Q ()f frn In1)Ii "'11 o~ It is th p", I"{)C.)t of
'1....,'-1 .. 'e'''' "'.; ,-".I....,L .... '.~.,L .,L~ ""..-' .....~..l.. n ...... ~-Lli.."'·, .... -&. ... "'b '" ~ ,

tll(:~ trpe frOlll \Vlliel1 all galllbliJlg,* gro\vs, jyut t}H~

tree 111(111~~ lJr(lneJles~ are
1~'l!' 1°n III ':1'11 ,.. .. ~ () ~I->' f), .... },-4"~ \~ (.1; 4,'.
, (. '. (, te. .1 \,,'''.' }t,t, lk' '"' ,l

illflivj(1 11tlI el1HrH,et(~ristie

1»)'" tllE~I-Jpg~islt1. t'ure as
otllE~r+ r.rllat
g~(lr(lp(1 \,. i tll 0 II t
rogtttiv(~ of tlle _.."., ...",_ .. "'"..'.... .,..-

04..:.~.tl

It is
f~lile(l
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tllose cases involv""ed ,1 t)Tpe of ga111blil1g~ otller
tllall IJolic)r" Bllt tIle tYI)e of g·aIllil1g~ ill"VoI-vecl
is \vlloll)T ill1111aterial llnder tIle prilleiI)le 1111011

,v.hie11 tIle eases \vere decicled.. Tlle C\)llrt SIJeeif­
ically lilIli tee} tIle a PI)liccltioll of tIle lottery' In \\r

to "certclin ,veIl kll0'Vll offpIlses \Vl1icll 11:1(1 ex­
istecl Hlld. been reg~lr(le(l clS erill1es l)efore tIle ell­

~lctlnellt of tllU,t la\v' '" (People e~r rel. l~{{lDre'1tce

v'" F(lllo'n" S~tpra., at 1).. 17.) III e::1C}1 illstaJ1Ce, tIle
(;Ollrt 11e1c} tllat 11011e of the ()ffenses eov'erecl b~y

tIle (I: Bettill-g a-nod Ga.1J'~in·£I··~ 1)l"Ov-isions C01I](1 lJe
1)rOllgl1t \VitI-liIl tIle lotter)" stcl tllte, 110t\vitl1stancl­
iIlg tllat tlle~y' ,vere "sc}lellles for tlle clistrilJl1tion
of }JroI)erty· bJ~ C}ulllce". Ob\!iouslS~, tllat rllling

. alJplies to l)olie)"", sillee poliey, elIso, is OIle of tIle
offensps SI)ecifieall~\{ eo\;ered ill tIle" Bettillg al1t1

(}al11iIlg" I)ro\Tisio11S of tllO l:Jpnal IJa\v.
1~he ralion·ale of tll()Se (lecisiol18 is (lisclosp<:l by'

t.he ff)1Io\ril1g~ exCerI)t frolll tIle 0lJil1i()11 ill tlle
I1-u'lje r etlSE~, at l)a!re 208:

~,. ~ 1. (... j

"r-fhe legis.latllre }uT\"ing' sl)E}eificHIJ~~ sillg'lefl
out raeillgo ff>r stal\:(l~, Hl1fl IllH<le it [1 clistillCt
eril1le't <111(1 IJreserihe<1 a J)u}]i~11111ellt for it~ it
cannot l)e eaJlp<1 SOllle othE?r erilll(l, Hll{-'l f)l]J1­

islletl as slle}l."

~rllf) T1urticll1ar t~"l)(l of ~nnling 8ol1g1rt to be
IJrnSeell tpcl l111<ler the lntt~r~· la\ys ill the[)u"/Ie r
ease hHl..)I)ene(1 to l)e "r::leing for sttll~es''. 13ut

'-.,-

thEA ~Hlne l)-rineil)}p \rCHl1 rl aI)l)l:~ if t.h(:~(:l.llle ot~

l)o,liey harllJPPll ill\"ol,~~~(1 in~tpH(l, sil1ce tIle legi~-

1 {., l' , · ~ 17 . I J t .. " '}- "lHture n so ~ 0 ;s'peCl/fC(lu.,lJ ,"ill/Iff?(! Oli,·, ,. -- 1](1 le-~:"' Hn(!

.' ~}Jla(l e it a (1 istinct crinl e, aurl }.)re.scribet'l a l)'ltn~·

i.~·h IJI eJl t to r it.' ~ 1'7})011 t he S~l111(~ tlleor:', lJolie-y'
,'( can,:}{ot be calle(l /)'OJne other cri,Jne tlJl(t 1,11(ll'

I "as 81lC I.,,' ,

~[llle 0I)ini 011 of the (;ollrt l)(~lo\v re'ie~lls 11 seri­
OllS Jnista.l\:E; of ftlet cone(~r:nillg tIle iSSlle in'vol\;e<l

~,""'-
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in jJeOlJle "l. TVeber, 245 ~\Pl). Di\r~ 827, wllere
tIle con,rietion of el, polic)r gUlne OIJera.tor lln(ler
HJl inclictllleIlt e11al1g~ing· llilll \vi th. eOlltri'vi11g, '1)}'0­

IJOs'ing' arl(l <lr£l\villg H, lottery', \VtlS reverse<.l by~

tIle 1:\.I)1)ellt1te Division of t11e Secon(l I)ep(:l.rtlllent.
III COllllllenting llI)on tlltlt clecisioll, tIle (;ourt
helo\,! in its I~er (;11rial11 OpiXlioll, SilY:S:

, , 111 1>e0 IJ1e 'v. \\Tel)er (243 .t\})IJ. I)i 'v. 827)
tIle f}11estiol1 \vas 110t \Vl}et}l~:~r l)olie~'" is lot­
tery', })11t \Vllctller l)ossessioll of lottery· slips
\vas slltneiE:ll t to jrlstif)" ::1 e<Hl\rietioll for eon­
tri\7illg", I)r~)I)Osi11g' ()r clr<l'Yillg' (1 lotte!");."

j\. lllere re~l(lirlg of tll{~ clecisiol1 ill tIle TT'eber
ease SllO\VS that tllis stutelllPllt is ,\~llolly' ill-
correet.

In holding tha.t the defendant'8 eonvi('tion or'
eontri\Yillg', l)I"0I)Osillg a.TI(l <lra\vin§.; a lott(~ry~ ,vas
ill11)rolJPr, tl1P -.t\I)I)ell~lte l)ivv isioll of tIle SeC()llCI

I)el)Urtlllell t eXI)l'essl)T tlssll111e(1 that tllP proof
'VtlS Sllffiei(l,11t to SllO\V thtlt 11e \V::1S tIle 0 fJff'ator

of tIle gallle <111f1 sa.iel:

"'~l~lle I>roof is e}f:tlr th[t t a !:)})el1ant ,vnB
g·llil.t)~ crr tl V'iO}clti()11 of ~petions 974 clJl(l n73
ill ojJera.f inll a · po1iC.lJ tIll In eJ

hl1t Sll("ll "viol!l­
tiOll eOllHtitllte~ tl crillle \\~h ieh lllllst he (li~­

tinglli ~lle(l f rOlll t liP \Ti (J!il ti (n} ()f tll(~· erilllillill

8tatllte~ res]JPetillg' 10tt(~.rips. " (ItaJies ollrs.)

In tl1e ligh t of tllis (~le~lr H.nd, Ilnlllistnl,nl)l()
laIlglla.g{~, it is flillielllt to llnflerst,lIl<:l 111)011 'Vl1:1 t
theOI'tJ7 th(~ (~Ollrt l)el{}\v fin(ls tll~lt the isslle \V(l~

Il0t "\yl1etller T>oliey' is l{)tt(·r:~~ 1lllt \yh{~tller I)O~­

SPSSiOl1 of lottery' ~li1)8 \\~a.s sllfl-ieiE?lTt to jllstif~~

a, eOllv'ieticHl ;.for eO!'ltri\7'ing" IJr<yriosing or (IrH.\v-
irlg ~l lotter~v.' ~ l\J tIlollg-l1 it is g-,o
lJollillfl tIle 0I-)inioll ill tJle en.se tf> H.srer-
ta.i11 tll(~ l)asis 11}]on \\'tlliel1 tIle e(}u\iietiou. \vas
r(~'verse(l, ree011 rSt~ to tll{~ fHl



SllO\VS tll2:1t it \vas not pv'en COlltend~(l tllat tll(~

proof shO\Vf.~(1 OJ1I~y "I)OSsession of lottery slips"
a,TIc} not" olJeration' '. Tllat tIle only isslle in tIle
ease \VclS \vJletller 110lies" etll1 be })r()Sec-llted l111(1(~r

t.Ile lott(~l'Y' l~l\VS, is SI10'V]1 l)~l tIle follo\ving ex··
CeI])t froTH the J{ecorcl on ~\I)I)eal in tIle TVebe'1'~

case:
.i\.,t folio (i89:

"l\fr. !{ea,n (~F~or the T~eol}le): I asl;: ~V011r

J~ronor to ellarg'e tllilt lJolic}T is OI1~~ of other
gtlI11t~S tllat COllIes ,vitlliIl tllP IJl'o\risiOI1S of
Seetion 1B70 of t.h(~ l?ellcll lj~l\v as to lotter\-~

'I'lle (;ollrt: I cllarg'e th~lt; pr(Yvi(lecl t};e
tIllry" finel tlUlt tIle testiI110ny given l)~v tlle
officers t:1S to ,vIlat poliey' is ::111(1 110\V it is
pl~~ed. ~s trl1e ~n(l eorreet~

l\lr. I\..ean: No otller reqllests ..
l\.fr. l1,:van (l)efeIl(laJlt's COllnsel): T ex­

eeI)t to t]l~lt part of tlll~ ell~lrge, jf )~Ollr

IIollor IJletlSe, 311(1 I a,sl:: ~~Olll~' lIonor to
cll~lrge tlle l!Jllr~/ th~lt tIle, ~t~ltl1tes and tll(~

(~o(le recog~lli~o ~l (Ii Rtinctioll l)et,veen p{)lie'y'
~lnd ]otter~y, as l)eirlg' flist.i11et ~111(1 sep::1ra te
erirnes, ill tll~lt the I>eol)le, or tl1e Stllte of
Ne\v '):7() r 1~ ll~l\re t() !Trf}'\"'e t11~lt (1 isti11eti 011

l)efore tlle jl1r:r ertn tIle (lefcll<laJlt as
cl'l<lrp;ecl ill tIl is ill(lietIllel1t ..

~rlle (1011rt: No, I (lpcljJ1(~ to ellarge tJ-lat.
~-r r. lil:Tan: ExCeT)tioll. "

'1~he ease at l)tl r· '''Tts ~111)lni tte<l to tIle Jl1 r:,"
111)011 t11e ~nllle prrOl1(10l1 ~ tllPOl":'"+
ellarp:t~fl as follo\\-s (fol. 11162):

"I \vil1 ellarge :VOll tlle lil\\" that tJ1P
oppraJion 1'110'Vl'l tIS 18 ~1
sort of a lotter:v~,,"

It is futile .. tller(~for(~,

the r (~ru~e

idpnti(~al flllP~tioll \\"~lS

of a l)oli('~"g'nl11P

or (1 r,l'\rillg a, lottery r
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The clisposition of tIle case at bar illvolves n1uch
1110re tllan tIle lllere (illestioll of 'V1H:~tller }Jolie)!"
is to IJe COllstrllecl its lottery'. It in,rolves tlle
llroa.(ler cll1estioll of \Vlletller tIle Distriet 1\ ttor­
11 e)'" or tIle ]~eg~isla.tllre sllall I-)rQt;eril)e the
.IJella.lt~y for l.JrollilJite(1 ("Lets. rrllcre ilre 111~1]lY"

instctllCes ill 'Vllicll 1)artiell1~lr acts (leelare{l to l)e
11.1isclel11eallors 111igllt l)e eOllstrllecl as f elOllies
llllcler stutlltes ,vlliel..- \vere ne"vel' i11 tt:l1(le(1 to
(1111)I)T to Sllell aets. J l1st SllCll a sitllatiO}l \VetS

l)reSeIlt in Peoj)le V". !(,n,a..tt, S1.ljJra, \vllere this
COllrt said:

"COllrts (lr{~ llot jtlstifie<l ill ~IVln,~ a
strai11ecl or extrellle constrlletioll to erill1i­
nal statlltes ill or(ler to l)ri llg~ SOllIe l)~lr­

tielliar '-let ,vithiIl tlleir seoI)e, \vllcn it is
l)lain that the sallIe ::lct is eov"ere(l l)~~

ilDotller st~ltu t(~ clef111ing offerlscs of all ill­
ferior gr~l(le."

I~[pre, the IJegisltltllre, 1)~" 8ectioJl !l7 -+ of th(~

I l enal 1..1<-1\\7, ]1:18 SI)ecifieall~~ (lpelarc(l th<lt
offerlses relcltinp; t() ·'l}olic.y'~ ~lltl]I eonstitlltr
Illi$(lelllP<1110rs~ 1'"et, i11 oreler to (l\~oi(l tlle effeet
of tIle sttltllte of Jirnitatiorls, the J)istriet ..i\ttor­
Jle~T 'h::18 1)ee11 ])<:,rlllitte{l to !JrOSpel1te ~nell
offeJ1SeS (18 f(llonie~~ uil(ler an parI ier stcltllte
1)r011i1Ji t i 11g ., · lot t (? r ie,l-\ ~', \rll iell \ynS J1 P yrP r in­
tellCle(! to c1l)fJly to the g'a.llle cOlnl110111~· 1\110'\~11 a~

" l)oliey" " ~111(1 the .. J.)la in l)u..'rl)O.~·(~ of if1l jehu'as
to lJunislt certain. lfell-lt"1lo'u,~n, ojTense8 lthJch, ha(l
cJ'is,'terl (fn(l been, f"f?llar(le(l as crinles before the
ellaclrne'u1 of that l{llC ~ J (l)eople c.r r(.~l. .l~a,lcre'nce

'''. 1~~"'al1o n,1 8l11Jra.) ~ rro lll:1hol<l Slleha(~tioll \\"0111(1

110 t Olll)~ bp eon t rn r~~ to t h(~ IHost fllndrtl11(~11tnJ
.' ,.: -~... 1p'" 'f~ 1-: '\ \"' l' t '" -- It1 11< -- ""l ') --~ I\.':) ,.~ · - .}lJl1Il(JJ1'H"'~ 0,. (1 't. , 111 _ \.011.. C{1l1~t, (l~...O~ (111 (

eonfllsioJl ill tlle fntllre <lcll11illistrati()Jl of the
erilllillH.1 }'l\V.



POINT II

The proof fails to establish that the defend­
ant Hines "assisted in contriving, proposing
or drawing a lottery", within the mea.ning of
Section 1372~f the Penal Law@

~rhe criIIle of \Vl1iell tIle clefeIH1aJlt Jlines lItIS

been con\ricte(] llI1(1(~r eOllIlts 2 to 1:3 of tIle iIl­

(lictn1eIlt is flefl11ecl 1))~ Seetioll 1:372 of tIle Penal

La,v, <18 follo\vs:

"-L:\ person 'VI10 contri\Tes, proposes or
(lrcl'Vs (1, lottery·, or clssists ill eOlltri'liIlg,
prOI)osiIlg or (Ira\yillg tIle Stl111e, is 1)11nisll­
able b:.y il11})risoTIllleJ1t for llot 111ore· tllurl
t\VO y"ears, or l))T a fine of 110t 1110re tl1~lIl
Olle tllOllS,lIl<l (lo11ars_, or l)otlL"

~rl'le seolJe of tlle statllte, it '\viII l!e ol)ser,re<:l,
is eXI)ressl~" lilnited. to thrpt? sl)eclfie aets or jll~

eitiellts illvol'vefl ill tlle 0I)erclti OIl of <:1 lotterJ"
~111(1 tIle ~lIJIJliration of the statllt(~ is l11arle (1<:­
IJeTl('1erl t II1)011 the eOlll111iss in!'l of OIle or 1110rQ

of tIle t 11ree prohi1)i te(l nets. i\ siIIIila<J~ sttlt11te
,vas eo:nstrlle(l 1):--'" this eOl1rt in IJe01J!e e.:r reZ ..
I~iich,'te'n.,steiJ;t v. I.Ja/n,~qa'nJ lOG X~ '}~.. 2(3(), 2{i7,
\Vllere (~llipf (;u.11f)JL,
eOllrt,

""lllile ill reH.lit,'" statl1te is <lirectecl
a,gtlil1st gaIlll)li11g, ilot its inci(le:nts,
t11P }1<1S laiclllol(l of eertt'lil1 inei<le:nts 011

tlle tl1POr\~ tll~lt tllose
e'lil itself~ \vi]l
i 111I)raetie ~ll)~,litY' ()11. ,,.,.,. '''''"'''' ~.i<, "'-,}' ,,,- "" .Ji,"~"~
a. l,lrge vritllOllt SOllie of
(lell0l1Jlee(! tll(~ o'"'<"i~ .."", -+-"" ... 'Ie '"

ha,s



:111(1 \ve eallnot hold thHt t11e n(~ tor the l'e~

lat()r e(}11Htitl1te~ a erillle lrnlQ~s it falls
\vi tIli 11 the tern1S 0 f the stat 11tP. ' ,

rr 0 hr iII g' t h(~ (1 ere nda 11 t } [ i11 {' ~ , , \\Yl t 11 in t 11 e
tprlll~ of tIle staJrt tp ~ ~ i t \\~H:-, not ~~ 11 ffi<"j pn t~.
.Ill preIy , to ~h0 \V t1H1t It p a i(1P(lor ~l ~ ~ i ~ t t \( I 111 thp

//f)ueJoal ()1)pl'atio11 ()f tll(l nl]e;~~p(l l{)ttp}·'i(l~. ·1 t
'\\.as i11 etil nhell t ' 1.11) 011 t hp 1)POr)1(~ t 0 ~ 11 0 \r t} !nt 11 P

IHlrtieil)[tt'ec] ill one or lHorf' of thp th l'P(' ~J)(\('ifi­

ea]l~~ l)rollihitp{l (let~ of · ~ con-iririJlfJ, })!"o/io,"'iJl,fl

()r (lralrl~llIJ_·' ()ther,\'i~(\ he eonl(l not hC' ]l{·'hl
gOll i1t : ~ 0 f the el'i1ilP (1e'fl n(.(1 h~~ the ~ tat II t t' Under
\\~hiell lle \\YHS ill(lietp(l~

~rhe III P <111 i n~' 0 f t hp t (. l' n1 ., eo11 t r i \.. i 11 g\ 1) r 0 1) 0 ~ ­

i np.: () r (1 I'a \yil1,g; a lottery ~, i~ rpn:~o11~_t'hl:- })] a ill :

rro eOl1tl11et a. l()ttpr~·~ it i~ fil'~t np\·p~;':-,~,ll':· to
e l' ( ~a tP 0 r (IP-\t i :-: (' a I) Ian () r opp rat i0 11 . r r!If i >.: (> \ \' h0

("l 0 ~ (), "e0 11 t r iyp 'I. t 11 (~ In t t e r .'- .. r I' II p n p \. t ~ t p r)
i ~ to lrt1111eh the ('1) tC) 1'1)ri ~p 0 r ~pt it on funt.
rrJHl t net eonstit Ii tp ~ th (i '~l)r011n ~~ ill g ,4 n r t 11 C, 1nt ..
ter.\<-. r'rh(l "(lra\ril1,~''i'l, ol)y'-iollsl,\~~ i~ tlHl 1 lnnl·
cal net 1)~~\Yld,ell t1H~ \r th (~ 1) r iz{' () r '1' r i ?~ ( , :-~

j n t }l P lot t fA rY' i ~ ('1 (' t {q'nIi np (1 ~ l~:a f~'h (d" t1H •S (~

n('t~ 'i~ nn intp,~~ral Ilurt tlH~lottf\r~- lt~f·lr, ~1~

(Ii ~ f'i nglli~ hpil frOB) ('(d 1n tp rnl net~ \\' 11 lcJ I 1Hrq<t··I.\~

(11(1 in tliP ,~~pnprnl of thr" lnt l'y or
f 1'1 r t1HI r t1}p i 11 tp r p ~ t ~ n f

"'\~ nrJt1y ~tat(\d l}:~ ).11'. ~Tn~tlep I q';l in thro
opininn rpl)(tp1'P(t b~~ hinl on th<: o\+prr1din,!!." of 1'h(\
(l(~lHUrl'pr hpl'pin<t titp lH~r~oll :-.: In ("on"·
't ~'l' \~ 11) {}' 'I) l't') 1)P~·I'l! n', {P~ s,l j"',' 1 hB. t
~ 1 ,J I .:---~ ".1', 1 .\ '. !._ \, l. ,,1., (1. 'I • f'

n ~. .r(? Ct (1/1 (!utin eftei'f! f f "
1'{ i-~ )and, a11 ~'~ e.t.,l .':e if t . /H (I Ii f (j {'

(foL 1(9).

In thp ea~f\ tl1' 1\ it \r-·n~ llnt- 'that'
t I

(' r n t1f) 11 n f

I F Ilf I 311t_lIf '"nmrr E'1 TI II 1J111MiIIllilt]@I}IIlmMli J[[! t2 BS Ea.;_tU£Dr 1m1111_



l)tlrtieiI)tlt~~(l ill ~lrl)" \vay· 111 t.he COlltrivi11g., l)ro­
IH)sillg or (lrcl\virlg'. tllere()f. It \\'as elulrge<l only·
tllat IH:' aifle<.l ill the g'elleral sell.ellle, by· IJrotect­
illg' tIle 0I)crator~ ~111(1 their Plnl)loJ~ees froIll
a,l·rpst H11<1 lJl'ttSOelltion. ~1~11ose aets C0111(1 llot
e(nl~titrlte a \~.iolatiol1 of Seetioll 1:372 of tl1G
l)elltll 1..(1 \V, :.18 tl1Pj-: \\"ere lI0t a (:onstit-ue'ni: lJart
of'" eOlltri \rillg', }) rOIJosillg~ 0r (ira \\-i11g' a lotte r}:' '.
N () ll1H ttor ho\\~ hellJfnl h i~ ~e r\"iep~ 111tl~~ 11as7e
beell 111 the p;enpl'nl ~ehellle~ he \\~as Ileither "(1

(lirect {lgent ill the .lottery 11l(1(lhi11(?r~·' '" nor ~111

"e88,Pll tinl e}PIllPnt" tllereil1.
J)(\~I)it(~ the ~ppcitie lilllitcltion eontninr(l ill the

~ta.tl1tp, th(l trictl jll<Ig'e refllsec! to atta.ell <lIly

s ig'lli iieallee tot hQ tr·l rlll "('lOlltri y·illg~, I) r0l-)OSiJlg'

or (Ira \ring' '.', nnel -Sllblllittp(1 the ea~e to the jlll'~"

lltH)]l tlHl theory tl!tlt JJroot' of an~~ acts of as~is­

taIl(*fl or eoop{~rfttiol1 ill tl1(l g"ellPrtll 14Ull11il1g of
the l)ol.ie~~ ~~'(ll11e~ \rn~ suffieiell t to eOJrviet~ I Ie
ehtlrg'e(l tIle .iu r:~ as rol10\\~~ (1'01. 11144) :

"I f t.hp ;,eIH\lllP \ras ~l gelleral 011P <.'111(1 the\"
all \\"Pl1tlllto it to e(.lrry ~)ut thi~ g'ener<ll 1-)U1:­
I-)O~P of a eOlldrinatiOll that \ra~ rll11 the
Inttpl'Y hH~in(·s~, then (ltleh of thPlll, no ina/­
ter wiwt part he plalJed, so long' as the part
° 1

4

(1{·}1 I ·lh(·)t,ti'-.l(l (}l~ :ls,Sl"":}fl il in +ll-·lIt {)4ic~1'-ll)1~"--:-f 1('l -....~ <.. ' .. -" t .-, "... ,.. "', ......_,'".\.' .. .lJ;l l-l.t:t h'" \, <4.,1.

~~(~1Iel1H\ i~ linblp for p,"'er\- oeea~jol1 (Hi ,rlllell
a lott(~r)' l)nli(~y \rns rUTl" 1111(lPf that sehelue
on any {lay i t \\'a~ rll1L" ( ours~)

;
j
1

I
I
j

I

I
II .11II.11I111II tiillnJ• r [ 1111111111111101 If nBIIJlt_iIIIlFUJff' iPIIIIU"if n RURI

[n n(1()r)tin,~4 thi~ theor)~, the
111 tprl)l'pt(){.l tllP lan\~'lHlp;e U11(}

~p(·tion 1 , (lnp~ not J)rohihit
ningt or (4onflu(~t of <1 ]ottp1'\·. 1t

'- . '" .

the net~ 'pruldbited tl}Pl'ph~~

r)()~ing' or (ll'u,\\-j of ]
b~" (.~hipf ~JlHlge C\ll1en
sl ein, V<t l~antl(l It (

ee rllP<l '\+ itl\. t liP

_ .. , ,
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) :t } 1''''1''11;ne \.1 (,<. .j

Legislature m limiting the statute to certain
"illei(leIlts ~ ~ of tIle lottery', illstea(l of lIla.king it
applicable to the lottery itself. It must take the
statllte. as it stal1cls, a::n.cl, 11nle.ss tIle defe:n{]~lllt 's
a,et.s fall ,vitI1 its SI)eeifie terrllS, lIe cannot r)e llelcl
guilty of the crime defined thereby.

1'1'118 fact tl1~lt tIle st::l tllte eXl!ressl)~ prollilrits
.~' <1ssisti'tZIJ'" .ill tIle COl1tri\¥illg, l)rOI)Osi:ng or (lra'\~­

ing of a lottery does not in anywise enlarge .
scope so as to make it applicable to acts ·which do
Ilot relate clireetl)V to eOlltri'viJlg, rJrOpO~i11g or
(lra\\~ing. It is not (lispl1tecl tl1at, lillcler fSeetioIl
:2 of tllP I?ell~ll I ..a,'v, on.e \\~ll() Lli(ls, <:11)ets or assists
ill the ~tolrUl1i~sioIl (~f tl erilllc i~ j11st ,1S gllilty· as
the person ....dlO commits the ('rime. In order to
in\~ok,e tlle !)ru,"isioI1S of t11<1 t seetiol1 ill this e(J:,E\
howen:l', it was not sufficient merely to show
th~lt the (l(~fell(lallt aitlp(l~ (].l)ettetl or tl,ssi~te(1 ill

the general conduct or running of a lottf'ry, ,.:.in('('
tllat i~ not tIle crillle \let1netllJ)W tIle sttltllte 1111tler

\\~hitl1 he \\~as ill(liete(l.. ()11 eOl1trar~~~ to
llilll \\'itllill tIle terl11~ uf statllte. it \\~a~

JleCe~~al')' to 8110\\"' t}H.lt ]lP

as~i~ tetl ill either of tIle ~1)eeific(111:\~ I)!'ob
aet:3 of COIl triVillg, l)rOl)O:3illg or (lra\\-jng~

1n rlllin~ (11)U11 ~ di
t he in clietl11PIl t, ~ ~ c"u:,p ~
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alreltcly (leu1onstra,ted, 111}(ler SectiO'Il 1372 t11e­
(lllestion is riot ,vlletller a def(~!lClant aids or
tlssists tIle operators of cl lottery in the g~elleral

l"llllIlill,g of tIle b11silless. rrl1e C011trollil1g' (ltle~­

tiOl'l is \VlletJ'1er ]l(~ assists ill tIle co'utr·i'v-l"n"q, lJro­

IJosin..g or (Zr(ll,vin,g of the lotter)~. His c:tSSistallce
in an:y otller pa,rt of tile 1lllsilless 'VOlll(l llot
a,llcl could llot bring' llinl \vitllill tIle terllls of the
statute. "..LL\cts ill conneetioll \\.. itll tIle jll(licia,r~y

-i-tncl poliee", being ill the IlH.tllre of OlJstrllctioll
of jll::;tiee, 1111qnebtiol1abl)·~ eOllstitlltc~ tl ~rill1c~.

j~hey' (10 110t, 110\Ve"Vrr, eOllstitrlte the erilIlt~ of
\Vllic]l the def(~ll(lallt I.-lille~ \VtlS tlceuse(l b.y tIle
in(1ietlllellt ill thi~ ease.

~rJl(~ theory' that an)· ~lctH of ~lS8istaJlee ill tlle
gtYl'tl:l\'tll 0l)era. ti.on o}~ a, 'l()tterJ~ COIlstitntr: a 'vjola,­
tiOIl of Seetioll 1~ri~ is f\lrtller eOlltrfl<li.ete<l l)J·
t.h(~ f~let th~l t \?H l'ious nets, otller th~lrl ," COll-

t .. .. .. .. J · It ~

]"IV] JIg', I)rOlJOSlng; 01' . rtl\Vlllg' - rtre SPI)ara.t(~l~"

l'>l"ollibite<1 ,lll(} IIHl(le lJUllishabl0 a,s 111isde­
Ineallor~, ill tll(~ ~llee(~(\(lil1g secti()llS of i\rtiele
1:3l) ()f tlle 1?el1,11 J.J(1 \r. 11

J1118, IJJ- Sectj()Il 137:3,
tile H<.dlillg of Iott(\ry tiel\:ets is ~l)eciilea]ls~ pro­
hil)i tp(l Hll{l (~1n8:-)ine(1 as n, Init;(I(~111tHl11 01\ If
IJro\~j(.ljl1g~ l)rote(~tion "Ht-;sists tIle clrtl\vers, COll­
tri\~"ers (1}}(1 IJrOI)ose rs of the lott(-!rj·" '., tlJeJl,
obviollSls', sellillg' tieket~ ill the lotter)i <loes lil~e­

,v:i~e. If all~ytlrillg'~ the spl1il1g' of th£:~ tickets is
illfillit(~ly 11101'0 \"ital Hl1(l PSS(~lltial thUl1 tIle }Jro­
'Tiflillg of }Joliee l)r"ot(')etioll. I.Jotteri()s e~lll ~111(:1

lU:l.-\le fll11etiolle<1 ,vi t hOllt I)r()teeti()ll. 13lIt the
\'~er ~. Ii fe HJ1cl ex i ::' tp nee () f t.I1e ]()t t (: J'~~ (I (ll)en (1S

111)011 tllP s(l,IJillg· of the tipkpts~

'~rl'le e{)lll't l)P.lo,\~" i 11 .i is ()J)iniol'l anirnltll1e(~,

eites eertaill (lietionar~y defirlitions ill HJl effort
to SllO\V thllt fhe \v()r(l "eolltri\~E~" eneOlll})<lsses
:not Ollly' those \vho eretlte or (le\~jse tl1C lott.erJ',
bllt lllso those '\VI1() IHlrtieil)~lte ill the 1llil11<lge-

-.U.II·UII··i
...•...
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Illellt .an(l COllCluct tllereof.. If tl1at ,vere the in­
teIldecl 111l~aning of "Colltri\Tc", it, ,vould 11~lve

been entirely unnecessary for the Legislature to
separately prohibit "proposing" and "draw­
ing' ,, since both of those acts are necessarily
iIl\Tol\re(l in tIle COllClllCt of tIle lotter:r-. :Jlore­
over, such a construction of the term "contrive"
\V0111<1 1)8 \vllolly incOllsistent \vitIl tIle enaetll1811t
of th,e seetion,s rel~ltillg to the ~vtlriolls otl1er ~lets

also lleeest)clril)~ i11"vol\Te(1 ill tjl(~ eondllC't of lot­
terieH( 1)ell~11 I.Jtl\v, S(~etiol1S 1~37:~-1386)-

\\:'"lUlte\;er 111~lY' l)e tIle I)reeise 111e~111ing of tlle
terl11 "Colltriv'e", llo,vp'ver, it is lllunifest tlUlt it
'V~lH llot ill te11<le(1 to elleOllll)(lS~ l)ersons \VllO

·,vere llot (lireet tlgell ts 'i 11 tIle lottery' Illtleh i11rry'
alIt} ,,,110 ,,"ere llot iIl\:ol\"(\<1 ill tlle iletll[ll irl~ti­

tuting or administering of the lottery. That
tlleory is 1)Orl1e Ollt 1})'" the VT~rJ~ <.leeision eitp(l
by the court below (S'tate Y. lVo}/!l Took, ].1:7
\\"nsh~ IDO; 2G5 l?ae. 43D). l:n tlu:lt e,lse tIle (le­
fen<lallts ~OlJgllt a re,~er~nl of tt eOll\"ieticnl for
a::5t-\i::;ting in contriving, propo:::;ing" and drawing
a l()ttery, 111)011 the g~rol1n(1 tllclt tlle:,~ h<1<1 110

l>rol) riet~lr:: i ntc're~t ill the lottery· <111(1 \yere lllerp
elll] lloye('s. rrllP trial eorlrt }l~H.l {~hrlrg(\(l the j it r~~

that if they be!ipved tlH' pyideHC{\, which .,·/;o/fed
thaf tIle (tetc.u(ian!'s l/,f"'re eH in the
ruuuiu.tJ of the lott(·i'.l!.~ it \ra~ il11111<lterial 'Y]letIH:)r

thpy \\-erp the })I'0lJrietors or only' "
s(:'l'\"'~l';lf..~. (1 tri'n'" {.~ () 1" 0.

1
t:lo I"'}'" C "! " I'll

'.".' (. 1 l ~ . , t: 0. ,".1.';: t. \- ~ .' ...... Is", \. ",---,.. !

npon the eharge. the ..:\pppllate Court said as
t'011 ()\\~~ :'

"r.fhn in~t l'lletion \vas ('11tir(~1\~
H1Hl eorrpet 1111fler th(\ fHet~ ni"

-, - . ' '

til p e ffpet t 11H.t tIle H.l)})(~ 11a]1ts
PHterI>rise ill thn lJilel~ rOOlll of i1 store llrdlrl­
in~~ anfl ill {10illt~ so, th.eJ", frO)}l tilllP to tirne
tlll(l int(~rellrlllge(ll)l:·'I ~pr\r{)(l ill



Ctlpclcities of <'loorkoeIJer, lrlar]~ing~ ticl\:ets
aIlcl (luplieatf~s aIlcl t,ll(iJlg' ill cln(l 1)(l)liIlg otl t
rnOllev.' ,..,.

It, \viII l)e Jlotecl that tl18 (;ou,rt plaees the elll­

I)llHSis of its rllIiI1P; llI)on tIle fact tl1~lt tlle <le­
felldclnts ,vere eng'ag'ec1 ill tIle ph~lJsical (lClJJl-i·'f{,·il)'­

trat£O'll, a·}'l.(l Ol)eratio'JI of tIle lotter~y~ 1~11at

COlltrollillg'ftletor is eonSl)icll'ollsly· al)Sel1 t iTl t ll(~

et:lse· at llar, ,vl1ere the flefell(l(ll~t'8 a(~ts ,vere
[1(lrlli ttefl137 Tlerf()rl11Pcl i:n ·e()Illlection ,vitll 111atters
,vl101Iy'' olltsid.e of thp lotte!":,; lllaelli!)0r~:~ flis
(:lets \vere 110t tl eOl1stitllfll1t l)art of "Colltri\1"in,g"
rrro110sing or (I rtl\ving' a lottery"', irresf>eetiy"e of
110\V l)ellt~neiHJ 01· aflv'antngeolls tl1e~;'" 111~lY· ha\7p

l)et~ll to tllose \yllO <li(l eon tri-v"e, I,roIJose ()r nra,,\"
tIle lotterJ~.

POINT III

Prejudicial error ,.vas committed by the
Court

( 1) In receIvIng illto evidence the testi­
mony adduced before ~agi rates Capshaw
and. Erwin upon the llearing of c,ertain
charges against employees of the s~called

£$policy combination",

(2) In submitting to jury for detennieg
nation as a que3tion of fact \vhether the
Magistrates were or wrong in di3miss~

ing the charges.

J~.h (~ ehlirl1 tl1f,tt
tiOl1 erilxliIla]
of

J
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eert,lirl eases 1.11 tl'le jfag'ist ret tes' C~Ollrt of tlte
(,1it)~ of Ne'v )~orl\:. ~\s tll)l)pnr8 1.'1'0111 tIle e\ri~

<lellee, the I)olice ~ll'reste(l C(~ rtaill elnI)lo~~ees of
the e () III hi nat i ()11 cln(1 e11~l r g'e (I t hl"} 11 \ \ ~i t 11 I)0 S~e ~ s­
:il1g' rH)lie.y ~li1)8. 811bsetflleIl tl~~ \ after IJl"elilll­
il](lr~~ henrillg'S ill tIle ?\lag:i~trates' t\)urt, the:
ehnrg'ps \vere (lislniHse(l for lack of ey·i(lellep~

rrhere \yc're thre(~ e~lses ill all, t\\'"o of \Y}liell \\·(~re

(ii~lJO~e{l of h~~ :\lllg'istr~ltt~ lIlllol'l (1a }}sha\Y, tllHl
tIle thil'cl b~' tIle ltlte :Jrag'i~trate 1~:r\yill. ~rll(~

l)eo1)1e elaiuH?(1 th~lt t.Ile (lefen{lal1t 11(1<.} "f1.xe<l- ~

tllP CH~('~, al1<l t\\'"o of its \\Yit~l('l~~e~-fTf l1iellul'(1
.I)tl\~is n11<{ (leo rg'e \\~ejIll)erg"-te~tifle(l tl1H t, at
thpir l'e(11.1e~t, tlH~ clpft\llflallt hn(l eOlllllll111ieatp{l

'rith the .:\Iag·istrates ill H<ly'unep of thp l1(,~aring'~

arltlhtl<1 ~lrrang'p(l for the (1 i~ll1 i~~al of the
,eIHlrg·(:l~ .

..:\ftr~r In'()\~int~' thp tll're~t~ an(l the l)(lll<l(\ney of
the\ ella 1',!2,'P~, t hp I)POl)lp \\"prp 'pc- l'luitt(ld, (Y\"P1' nh­
~jeet i 011 antI pxePl)ti()ll~ to 1'p:1<1 into P\~i(lpl1ep n
~ tell og' 1'a1)11 ie t 1'(111 t-;e ri I) t () f (~n("} 1 of the h ~?a 1'1 n~~;--:

(f01~. SST. ;)!1:32'4 G-t(i"}) ~ 11n11l{1(1in tel~" a t"tp r t hc'
rl~a(1i ng" 0 i' t 11(\ Ii r~t trn llseri 111', tllP l)i:, triet -'\ t to r,­
nPY· rP q11(:A ~, t (\ ("1 t Il (~ ('1 (n1r t toeha r g'(~ th(' j 11 r ~~ t hat ,
111)011 tl!P p'''1(lp11('P l)efore hiHl~ t11P :\1 af.,;i~lratp \ya:~

1.1]1r1 p r a 0; ~ 1ep:n1 (III t ~. ~ , t () h0 1(1 t h(~ dp f (~11{la 11 t ~
nn(l that h(~ hn(l aete<l il11r)rnpt~rl~~ ill {li;-:'lni~~iHp:

th(\ ehnr~'p (foL 11 :17). 'rile (\H1rt dPH tlH 1

rpqnp~t, hut :-:l11nn,ittetl tflP qHP~t to thp jnr}'
fn r (lptpl'l ni nat iOll a~ (111 i~:'11P 0 r ra(~t. rrh(1 fo 1­
10\\' ing' a 1'P excp r}lts froBl t lip (\)11rt \~ ("h~l rg'(" t ()

tllp ju r~~ :
~,\t folio ] lInn:

'~r slut}] tpl1 YOU \\'}lat: I~ a~ tn
l)n~~p~~ion nlH1 tJIP}l nrp ln~_~rH,HrH'
\\- hpl. he I' t hf~ JIn~;:i~t rn tp \\,'H~· riJ.!:ht (Ii~"

eharginu< tho~p 'H1Pn or \\- l(lr IHlI \\'~l.~
, , ~ iir!, * ~.,,\'rong"

t



l:\.t folio 11204:

"An(} tIle qllestioll tllerefore is: (lid th,ese
t"\V'"o I\Iclgistr::l tes, irl (lisl11issing tllese t11ree
cases, flaV(~ Sllff1ci pn t eH11se to 1J0 Ii e"\Te tllH t
tIle tlefe11tl<:lnts eOlnlllitted the act~?"

;~~

11t folio 1121.1:

"Tllerefore, it is for 'Y'Oll to S(lS~ \Vlletllcr
tlle l\Iagistrclte 11(\(1 pv"i(lenee IJefore 11i11'1 on
011 \Vlliell 11e 1l1ig'11t ll(:;lY{~ forIlled. a. reaSOllal)le
belief tlltl"t tIle,! ,ye r(~ cOll11ectecl'l tllH t they"
\vere eOl1111~itting tlli~ cril11e,,,"·' -

At folio 11213:

"It is for :'"'011 tl1erefore to sa)~ \vb.ether
1-111"\ "\[ 0'" "'t l~ t' '). .. ;;... .., ..:: - ..~J..':'f·,·1 ,.'" iI' 1, ,'!
Lin.; J..'t. aDl~ I Lt, t \\ dS ".1 ll~ l.l let l111(.ie1. '[ le la",
or not in cliscll(lrging tlult 11l1111ber of (le­
fenda.llts, I tllink it ,va,s t\\~el}t:y"-six,,"

I
I

I
I'

, ;j

lJIlfler tllese il1strlletions, tlle jllr)7 \vas olJvi­
OllSI)i re{111ire(1 t.o P<}SS l11)Oll tlle legal l)rOl)riet~~

() f tIle rlisIl1issal of the ella rges, l)tls€(1 II IJ 011 tl1e
evi(l(~nee l)efore the l\[ag-istrntes. "Tlletll(~r tIle
1\fc1.gistre:ltes ,VQre "ri,a'}1 t or ,\~roIlg~" \\'~as rnacle
a direet isslle of felet to 1)<: eOllsiclprerl 1);~ tlle
jllr:v as tlJl ~elerl'le11till (ieeiclil1g '\Vllf:ther t lle dt'l.-
f'() 1"1 (·1 () 1''1 1- ; "n'"'l .."'.,., ¥')PP.I"11 \"' 11"1 fl r"l t). ""'1''''1 (~{,,1 r1

-At'-]'1 0 '7'\ 't- ·:1' ()'l'~ s i- viI' f C··)~
. '-,-l.l\..L(,.C..LJ.l< .LJ.l.llJ.l \. v ft, /44 . '<.. '- "-.",1 ,,\... -<b., .t, c":'! "0'l~ L ,L ,'.,,",

r\1)I)eIIa.Il t rpspeet f tIll Y StIl')n) its tlltlt t IIe eor­
rectl1ess of the l\ftlgistrates' rnli.llg 'V::1S not a
rele'vant isslle il1 tlliE\ ensp* If tlle (lef(~11(Ia.Ilt

~lrra,ng'e(l ill C:l(lv·aI1ef.~ the (lisl11issa.1 of tll(~

c]l(lrg(~S, as t;estifiE:(l to l)~j 1)a'\718 tlll<l ,\"'"P'illl)pl"f!,
lIe \Vt:1S gllilty' of jnlI)rOl)€~·r e0l1(111ct, ,rllether or
rIot tlle l\Iagist..rates '\~ere legHl1~y' In.stifl-(~(l in, flis­
IIlissing the clll1rges lll1("ler the
tllelrL ()Jl tJ10 ot.h(~r .11a.11(1, jf h(:~ '\~as 11

I11enta,1 ill ea.llsing t]'1e d.isrniSStll.s, Jlf~ -\,'"as
ellar,gcallle ,vit}1 th(=.rn, no 11 ()'\V

a,Jlcl in.(lefeJlsil)l(~ tlll~Y' \ye re frOlll (1.,



point. Consecillently', ,vllet11er t11e disnlissa.Is'
\vere legaJI)T correct or ineorreet ]lacl 110 bearirlg
or probative 'litille llPOll tIle Cillestioll of \VlletlLer
tIle (lefelld.t:lnt al)proaclled tIle i\lag'istr~ltes, ::1S

elaillled.
j\.. Silllil::l.r fll1estion \V(lS preSetl te(1 ill tIle reCeJlt

proseelltion of 1fartill T. l\lU.l1tOll, forlner (~llief

~Juclge of tIle (jircuit C()llrt of -r\l)l)eals~ III tll~lt
e~lse J n(lg~e 1\fal1ton !lttellllJtecl to d.efcllcl JIlIn.self
clgtlillst ~1 clulr6\.~ of cOrrl11)tioIl in cOll11eetioll
,vitIl tlle renclitioll of certclil1 (lecisions, l)~" sho,v­
illg tllut t11e cleeisl011S \vere legnll~" eorr(~et. IJotll
tIle trial (~Ollrt nne} tll(:~ a I}pella te eOllrt llel<l, ho\\,"­
ever, tlltlt it '\?~lS \vll0IJ~v' illllllaterial tll~lt <1 (lpei­
siO!l rendere<l 11l1rSllallt to (1 eorrUI)t H\greelllellt

\vas legc11ly· SOllIld. ([1. S. \'". Jla.n ton", 107 l~""'e{].

(2ncl) 8:)4, 845.) .i\ltll011gI1 tlle SitlltltiOJl ill the
case ~lt 1),lr i~ re'vprse<l .. tllP Sflll1fl l)rilleiI)le Ul)­

I)]ies~ ()lrv-iolls1y', tllP fnet tlltlt <1 ~J llflge rpr}(1(~1'8

<l11 ineorreet deeision is ll() ill(liea tiOll tIla t he is
clisll011est or tllat S0111e 011t~ iflflll€llC-e(l Illln to
111a]{e it_ It ,,"as ,vlloll~; ill11)rOl)(?r~ tllerf:fore, for
tIle (~ollrt t() (lirect t]l(~ jl11"~" to enllsi<ler tl1fA 1p­
gtl.1ity· of t lIe ~r~lgistr~l tes' tlctions in {1t~terllljl1 i llJr
tl1e <.lefellrlan t 's gllilt~ aI1(1 to instrllet tIle ;jllr~-
+-1"l~"l+;4- 1'\n(3 "(n.. ;(~ll""-"'",+~"''""I'l''-'' "''0'..,1,.,1'>. ; ..." t'l'l:r'o. ()ltl"(' (+'l)l".~
lllCt.l, ~L' 11<..,(, I 'l1 tCJ.lll({ll' \'<.tlli\,- III Jl\:'" ~'- ...,,":. \1\ 1:".

1.1218-11219) ~

It is tl'llP thtlt~ llllfler ~Tll(lsre Nott's ellarge to
, ~""

tIle 5l1r~l, tIle legfll correetJleSS of tIle Jrnpj~~-

tra.tes' (:1eeisions \vas 110t tl'l~~ sole iSSll(~ 11}1011

'Vllicll tlle (lefC'Jl<lant '8 g'llilt (lpI)en(le(l~ It iR trn(~

that th(~ jllry' \VH.S alRo illstrnet('(l to {lptpl"lHil'H"\

'Vll(~ther thf~ f10fen(1~illt IIilleseause<1 t11e allegerl
inlIJroJ)er (liBhlisRUJR. ~rJle effeet of t.Jlatinstrue­
tion 'V~lS nllllifi()(l" 110'V(~'Ter, ly:~' ,Tllflge Nott'8 r(l~

fl1S111 to CllHJ-gP, a,s rl~ql1(lstp(1 'h~" (1 ()f(~Jl(lnJl t ~ ~

eOllllRel, tllH t tIle jll1'y' eOll]<1 'llnt 11ne1 that lrillP~

eallS(Hl tl'lp (iisllllssals llJl1ess it l}plie'lp(l tl1e testi,'"
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lllony' of tIle ,vitliesses l)avis anci \Veinl)erg (fol.
112Gl). It 11111St 1)8 borrle ill lllilld tllut tIle onl:y
t(~Still1011)! ,vlliell in cln:l\vise cOUllected Hirlcs
\vi tIl tIle tl1ree l\I~lgistrates' C~onrt CtlSes in fllles­
tiOll, eallle frolll tlle 1i1)8 of });l,ris Ulld ,,:--eill1)ergo

•

'~['lle OIlly· illferellce tl1:1t t.he jllr)' c-olll<:l reaSOll­

ttbl~; ({ret\v frO!11 J"llclgoe Nott's refllSfll to ehc.trg·e
as l'e(ll:teste(l, tllerefore, \vas tllat, e"Vell if it
IJlaee(1 110 ere(I(~llee in the tp~tillH)ll)T of l)a.\~is or
\ \~eillberg, it eOll}rl s ti Ii lbH.1 l-I.illes ,gotlil ty· 111)011

tll(~ basis of tIle Ipgal illlIJrOprit~t)~ of tIle (li8111i~­

s[ll of tlle cllclrg~{~S ill the .JLag·istr<:ltes' (,:ollrt.
It eal1110t be 1)1°01)erl~y <':011 tE'~Il(le(l tllHt 01l1~'

h(ll'lllless error'VH.s eOl11111ittpcl ill reeei\iing tlle
:\ r:1 ftl- ~t l"ot,e;,;.:' (··~O'l'll·t tEl~tl·l n n,n ,. i ,)1.tf'\ e--: ·u·l·(le~lll('~e ql1(-i,;" ---"'0' k .. - U, ~,J , " ...., .lJ.\.111

0
" .J,l,r '/ ," 1 ~'.> l.,~

ill nskillp; the jury' to <leterll1ille tl1erefrcHll
\vJletller tIle ~lHg'istr(ttes \rerp riglltor \Vrollg ill

(lisellarg-illg" the <lefell(lan L~t l)tl\!is (111(} \\:ein­
herg', the 0111j" ,vitl1essp~ \\" ho te~tifie(l tlg~l.inst

Jlines \vitIl resJ)eet to thosp ea.ses. ,vere (lisrel)ll­
tnlJ!p untler\rorltl ehara(~ter~. l)clVis \V~lS a.
<lislHlrrefl la"v}Oer, Hl1(l '\~pinb(Jrg \V(lS ,1 eOll\Tietp<1
t hip{ (rot 2H 12) ~ l~ot 11 adn 1i tt(J(l thnt the~~ hntl
I)erjnre(l tllel11~pl\ips on lllclll J'~ }Jrior oeeasiOllS

(fobs. 2D14, 5145). ~rore(r\""er, lHJtll I)c:rvis <111(1

-,\Teill berg Ilt1fl I)leu(lefl g'lli It~~ t() the illClictlHfl llt
11er(~jll HJ1(1 "\vere olJv·jons.I:· testif:villg <:1gaj:nst
Rilles, ill tllt? eXl>eetntion of reeei"vil1g eonsi<:lera­
t.iOl} for tll(~111Splv·ps. l~n(l(lr thpsp eirelllllst<111e{tS,

it 'V~lS Inost ill1]JOrtal1t that 110 extr<lIleOfl.S or
il'r(~le\~(111t lnatter lJP IJerlHittp(l tf) beelo11fl th(~

JllrY'8 eOllSi(lPfatioll of the fpal isslle, to ,,'"it:
I)i (1 t]l (~ (lpfP11ClnJlt eOlll1111111 iea,tp \\~i tl1 ~I[lg-is tr(lt(~8

(~~tlI)sha.\v Hl1(] I~~r\\~ill'l (l.S t.esti fierI to 1):;" Da\7is HI1fl

\\7eilll)prg ¥
rn~tpa(l of lilnitingo tll(~ (l,~idpncp to tlltlt qnes­

tion, tllP (i()Ulot 1n(1(le tllP allp,~'efl .l(~gal i111l)}'O­

I)riet~v of the flislnissalsi 11 tlle 1\IagistrH.tes ~



(,~Ollrt tlle (10111irlt111t iS~lle ill tIle e~1se~ r~rl1rougll­

011t tIle trial, g'reaJ stre~s ,vtt8 Ini(1 11l-)On tIle
\)'iolrltiOll of (Ill ty· 011 t]l(~ I)~lrt of t]H~ l\lagis trfltes
ill (lisHlissil1g' the el1(lrg~es, ill tIle ligllt of tlle
,lI)I)flrel1 t stlffieiene).~ of tIle e 1/icleJlcelJefol'e tllCl11,

~110\villg' eOI1~tl'11cti,~e l)OSBCSsioll ()f I)olie~" sliJ)sv
,Jllclg'e N·ott 1)el'~o11tll1)- eross-exHlllin.p(l l\ragi~­

tra.tt~ (;aT)sha\v ::111<1 l)ltlil11)i i11(li(~ate(1 t}l~lt lie
(lisag're(~{l \\~it.ll the .Jl.llg'istrtlte ::lS to his theor~~

of tIle 1(1\V of eOll~tl'llttiv'e ]Joss(~ssi 011. 'rhe sallle
Slll)jeet \YHS reI)etlte{.11~~ re f(~rre(l to, hotl1 il1 tllC
S lJlHllltl tiOll of the ])istriet i\ttor11ej- alltl ill ~Juclge
,Kott ~s ell(:ll'g't~ to tll{~ jlll'~~" III ~llort, tlle (IlleS­

t ion 0 f \\~ 11 () t II P l' t 11p (1efelHJall t 11 (1<.1 (111 ythi11g to

cl0 ,vi til t lie ~ Iag'istrate~' C.\)llrt ea:,p~ \YUS e()111·~

1-) Ie tel y R11lH)r (Ii 11 ate(1 tot11 P i 8 t3l1 P () f ,\-h P t II P r () r
llot the e\:i<lellee hpfn rp t lie .Jrtlp;i~ t ra tps \\~::lS

1eg'ally ~uffieillH t to ~ho\\V eOJ1~:;t rlleti Ytt l)OS~p~~ioIl

of })oliey ~li I)~ H1l(1 \yhet.her they p rretl in (1 is­
1ni :s ;:; i 11g' t bet11a r ,g'e8 ~

1~>- n~kil1g the jl.lry' to l)~l~~ 111HHl t
I,) r ().1 )rip t ~~ 0 f t Jie ~rag'i z.;: t 1'at p~ , (1p(" .i ~ i {}11 ~" , the
C\)llrt l11n(I(~ t}H,~ {lci fpIH1<111t a]ls\\~c~rnhl(1 'for an~~

lllistak(~~ t IHi .:, I (,1 ~'i:,trH t(,l~ Iflig'h t lin \~e IlHl< Ip l:llH1'.' '(, .

I)}aeetl 111Jon tIlt, {!(1{P1Hla:nt thp lIn i1' lnlr(lpl1 of
(1 ttPllI IJtillg' to j u~ti f~- their fl(~ei:",i.on~ fro] n a lp,t;al
~tan(lIH)iHt. le~t th(\ jllr~~ (if guilt
frollL 1"'nd{~r tlHl (~on \~

n0 t11 t (~ rnnt i \" (\ hn t to fill <I
I)p P 11 i III IJ l' 0 I)(" 1,1 ~"

thp :--:HllHl tn
\\Uat,; (11'
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slla"v aIlC} Er\vil1 ]la(l !)rOI)erl)r clisIllissecl tIle
. Cl]~lrg'e$ l)efore tllelll, cUl1:not l)e ll11clerestill1ate(1.

r.e11e constaJlt. referellee to tIle t1lJI)llrellt suiIi­
eiellC)~ of tIle (~,ri(lellee, HJlfl the eOllfliet l)ct,veell
Jll<.lg'e Nott tlll(l i\i<:lg'istratl~ C;al)~h~l\V clS. to Itl\V

of eon~trlleti·ve IJOSsessio.ll, lUlquestionftl)ly ex­
a,.g'g'ertlte(l t.he illl.portal1ce of tliat qUPstiOll ill the
lllill(l of tlle jur:~. ~rhe log;ieal ()ffeet of slllHnit­
tiIlg to tll ~~ j IIry r()r i t~ (1e te 1'1 nin ;1 t i011 the qII (~s­
tiOll of \\'ll(~tJlPr the 1\J,lg'it)tratrs \rere 4' rig'IIt or
'VrO.llg~" ill dislllissing tJle eJ lurg'es, \vas to 111a.l\"e
tIle j 11r)~ 's \~er("l i (it (1e1)P 11(I (i1'1 t 1I} )0 n j t s fill (1.i 11 ,g ill

tl Ul t re~lJe.(~t. L~11(Ip r t liP (1() II rt ·~ ell~lrg'e, if t 11('
j ur~" 1'OU11<1 that t hp :Jraf2j~ t 1'a tps ' (leeiBiollS \\"(} re
leg'all \- i nen!' reet, tlrf)\" \re re at 1i b(~rt\.. to infp.l"

'_... ' II. • ..

llot 0111~" tll::lt t IIp .:\1 Hg'i~tra tps \\~P re <lishc1llest,
lrut th<lt the (leei~iollS ,;'pre tll(~ r(~~lIIt of eOrrlllJt
illlhlel1c'0 OJl tJle IJart n·r the tlefell(lilllt. rl~hu~,

the lpg'aI ~lltliej(~lle\~ of t he p,~i(lenep l>ef(}re the
l... . ..

jtag'istra tes \ras IHtltle an (\~sC'n1'1:11 elPl]l(~n t in
the (lc~terlllin(ltion of tlHl (lpl\)ndnl1t '8 g'llilt, a1­
thOl1g'h it \vas a ei rellln~ tanep <#1 P(l 1'1:," IH.~).~\~()n(l hj~

eOJltr()I .

.l.~"l his eha.rg'p to tIle jnr~~, ,] urlg-p X'ott ]1}(111Igps

ill a.. Ipngthy' (li~sertation upon tiie f,lllihility of
tJrHlg'p~ antI thE~ (ltlllg'er of a.ttr-ilnlting- ilnlJfOl)pr
111()ti\~e~ to tll(~ :111tllor of an Ull~OUll(l (1eei~ion

(fols. 1121G-l122())o ~.Jll(lge ~Tott~~ netiC}ll ill this
etlSP\raS di reetl~' eont.l'H ry to tJ'lP th()o}")~ \\~Jliel1

11(; eXl)(HI1Hls" l""IHlprtljat thpor~~, tJ1E~ ra,(~t thtlt
,).,[ag'j st rat P:--:, (~H lJ~ h~l \\.. n11{1 }: r\\' i 11 (1eei f1 (o(1 1J1 eor­
reetl~~ eoulfl IH1\7€ 110 "evi(lpHtinr~- \'r(lllle" ill (Ie­
terulilli llg' \vh.eth(q· the) \~ \\'p re eo rru lJtJ y' inJlll~

, .. .I, '. . ,.

eIlee<l (roL 1121B). Jn rpff\rrin,~' to thejr<lgis~

tr<'ltes ~ (1our t testilllon~~, tlllfl\g'c\ .::;ott H.sks ll.jlll~'

s(~lf "'\~h~" \Vn,R it ::1]1 let ]llf ~, (fo!. '1121G). r.['lle

(Illestioll is <Illite [ll)l)l-OI)rinf.e, .in J.ip:llt or ]lis

eOl1eessio:n tlltl t :11'1 errOlleo us deei siOJ1 (l(Jes

JII'- III I InIiUt mE
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inlpl~l disll0nesty·. If tllat l)e so, \Vll)T was the
leg·al correctness of tlle d.ecisioI1S of j\ftlgistrates
C€.lIls11a,v anc! F~r\vill 111a{le an issue in tJlis case
e:ll1Cl 'Vlljt ,vas tIle jl1ry instrueted to deterlnirle
\Vlletller tIle ~.Iagistrates \vere "rig·llt or \vrong",
ill cliseJtarg-illg· tllO clefell(l£lllts, 1l1)O'J'~ tJte e'viclefnce
before tJz,e'n1..?

rI'lle 11clrll1fll1 effeet of t.T11dge Nott '8 action
111ig'11t l:la\re IJeeJl leSSelle(l to SOl11e extellt, if lIe
1U.lcl qllLlrg"ecl, ::18 re(ll1este(1 bS" (lefen(1~111 t' s c-oun­
sel, tllat in orcler to arriv-re at a, C011CltlSiol1 tllat
tllt~ eOlllplaillts in tIle ~r~lgistrates' COllrt lvere
(lislrlissecl tllfOllgll clefellclant '8 eOrrUI)t iIIHuenee,
tIle jllry' lI1ll~t clt leclst believ"e tIle t(~still10Il)r of
l)tl'vis ~tll<.l \\!eil1bel'g'--ihe 0111\:" ,vitllesses \Vl10 llcld

l_, '"-"

g'ive11 tlll)! clireet testilllOJlyr 011 tIle Slll)jeet. TIle
j llr):> Illig-I1t tIlerl 11(:1v'e 1111clerstoocl tlU~l t, e"Vel1 if
the (lecisioIlS of tIle l\Iagistr~ltes \vere \VTt)11g, it
eOII}<l 110t illfe,r th~lt tIle (lefell(l~lllt '\iH.S resIJons­
ible tll(~r(~for, iun1ess ])(lL;is {l,)'lt."Z lJl'eitlber,r1 'loere
tellill-.O f,}z,e t t"uth,. \\711eIl J 11flge Nott (~Jill1iIlate(1

the lleeessity' of 1)elievi11g tIle testilll()ll):' of I)a,~is

Ull<.l \\7einb(~rg', by refl1sillg t() ellarge a,s re­
clllesto(l, he eOll\:e)~e(i the 1111111istal~al)lH illl11res­
sioll to t]le Jllr)~ thclt it eC}llld illfer the <lefellcl­
U.llt '8 gllilt frOl11 tllC ·111Hre fact tllclt· tile ellarg(:~s

hatl l)eell ilnl)roI)erI)~ (li~lllis8ed, l)~y thp ~l.a.,gis­

trates, Sille(~ there \VclS 110 otller testilll(11)· ill tIle
e<lse U!JOll \rllicll tJle jur~i eOllld COllle to SllCl1 ~t

eOllc.}llSioll"

'''I.nei(lel'lt(lll)~; ~.t SllOl11(1 IJe llote(l tlU:lt, in refl1S-
1° 11 (r t r ) C·}'] '11" tri') .)" }'(l ("'1 1'1t), ~ t'E::l ("'1 '\"tl" t'll !"'(,),'S"P'ec~ t, 't' (") ]") ~") "t'jl'" 't"'<!o ,\." -, .. (. b ,,! {4o~ ". '. '\:" ..._,~ . '"', .'. C~I.,."'. 0," , "u.. \> ~

al1c1 \\Teillberg, ~Jll(lge N'ott Pll(l()rse<:1 aIltl Hc10I)te<1
tIle I)ositiOll tHl~ell l);y tIle IJistrict .l\...t:toJ"Jle}t ill

s ll.ll1111~lti ()Jl, tlla. t tIle ~jlll·~)": eOlll(l C()llv"jet ITillE~S

111)011 tllC:~ reeofcls of tIle i\I::lgistr~lt(~S' (;()urt
lletlrillgs ~llolle, 2111(1 t.htlt ~" (; ltO'll. llo'n/t e ~,:,~er8t ll,t~e(l

the testim.ony of Davis an~d H1einberg..') (1'01.



39

, hr-rp,in ...
Jllr)~

10853). ':rllut statel11ellt 1))' tIle District Attor­
:ney· lila,de tlle cJla,rg~e re<llles teel b)T clefenclant's
eOl1nsel particlliarly apIJropriate and necessary,
tlllCI lllacle tIle refllsal to so cllarg'f~ iIlfillitelj'! lllore
ti.alllag~i~ng all<l l)rejll(lieia.l to tIle (lef(~ndallt.

III tIle COllrtllelo,v, tlle I)istriet ilttornesr COll­

ten(lecl tlltlt tIle ~.1ag·i8t.rcltes' C:;ollrt testil110n.y
\V,lS not illtrodlleecl for the I)llrlJose of S110\villg

tll~lt the (lispositiol1 of th(~ ell~lrg'es 'VtlS leg~al1)~

illcorrect, l)llt -olllyfor thp }H1rIJose of SllO\ving,
frolll tlleir (lllesti(H1S, th<l t ~lap;is trtl tE,~S (~~lp811(1\V

(lllel l£r,vin 11(1(1 (:1 I]rpeOlleei\~pcl {1(~ter]11illatioll to
(liSlIliss tIle elulrg'cs.. 1t ·i~ (lifHelllt to see 110\" ~1

jtlry eOlll(l, \Vit.ll (111)~ (leg'r~)e or acellrae~y, (le­
terllline tile 111eIltnl ])1"oeesses () f n ~lll(lg~e, frolll
tIle qIlestiollS 'Vl1icll lle rtsk~ in tht~ eOllrse ()f a~

jllclieia.l lll"OCep<lillg\ r.rhp l'peo!'(l ill this etlS("l is
clear, 110\Ve,"er, tllat th<.: ~oIe IJHl'lJOSe for \vlliell
tlle te~tilll0n)· \r,lS intrt ..HJuee(l HJ1(1 reeei,:e(l, \Yi:1S

to €~~t(ll)lisll 1'h::1 t tlle e\·it!ence. IJefol'e the~lagis­

tr,lte~ \vtlS Sllflieiel1 t t() IJ}nee t h(-\111 1111(ler tl le.gal
(llltv to llo}<l the(lf"fe11(lHllt~ aJl<.l that they· cletf\(l
('ontl'ary to law in di~mi~~illg tlu; charge~'.

rJ'll(~ ])istrict ..:\tt()rl1P~~ reyealecl 11i8 l)llrllOsP

il11111e<liately <1fte r tllP rea(ling' of tlle first tr~111S-
pri 1\t ]-). \:" III q 1"'1" 1} tr t" h (') f',. ~ 11 J ,~'\\'; ..,." .f:· " ....'.. i'- • .. '...',}, " ...~,4., t .. ~ i~ tll (....
....'.... .-- 1:" ..', M .: "' i. " ( " l \ .t. b t .l ,.-1 \ J 1 .l' , " J. Itt) 1. t, t j II t ~ L \ J 1 ,.I .. ,

COllrt (foJ. 11;·:j7):

"l\rr~ IJe\ve\7: ) ....onr lfnnorl; solel\- 111 ~lie\v

()f tIle etlrliel: (leei~ioll of the (~Olli~t, \Vlliel1
I tllillI\: lllight ]ea\7e SOlue JllisH})J)rehellS1011
ill tIle lllill(ls of th(~ jllr:~, J asl{ the (~~()llrt t(J

illstrl1et the ~jllry· l!()'V that the lllilllltes 11~lVl~

l)eell r('(lfl on thp raid on til() I~011 hn]11\~ thai
fro n/ the 'In in"utes it i!,,1 allJ)(( rent illal tht,:~
l1fa,qistratf?' tfa,S ~ltn(ler a le.flo!. (lut';l to hol<l
tli e t?l)ent.lJ-si,~:. de!eurZal1 ts Uu' ~'e auel
chrl,ftJc the}n~ ,-" (Itnl.lf:S Oll r~. J

1\lort}over, HS nlr(~~l(ly' l)oi 11 tp(l
l;\f~r()rp 111(1 f .•.rp Nott pXI.)rp·s~I\.~ (Ii" . j' 1!:••... b " ..J. ,. •.. -.",~.. -,' ,,,.,I--.•. ~.,, "'. .

,·W' I I II II nlll
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to <.lete l"lniI1P, \Vlietller the ':\fag'istr£ltt~ \vas "rig'll t
ill clise,harg'illg~ tllOSf~ 111en or \Vlletller lle \V:1S

\\~roIlg'" (fol. I11D9). ~r,he jllf)T COlll(l only- rle­
terlllille tl1(~lt fa.et l))~ (1- COI1Si{lertltioIl of tlle tes­
tilllOllY of tIle \Vitl1esses. ..:\t 110 til11e (ll1rillg tIle
trial (liel· the «~ollrt a ttenlIJt to lilllit tlle JllrJ~ to
.the qrle~tiol1 of \Vllether the nttitll(le or clcl11eanOl'
of tl1e .Jl(lgi~trates illflie,ltetl tlHl t tlle)~ 11<1(1 beeIl
i n11J l'0IJP 1'1 Y t1l)IJrOtlc}led.. ().ll the eOllt ra l'y, lJy 1lis
ell.a l'g'P, ,} ll(lg'l~Xott eOl1S titlltP<.{ the jl1r)~ all HI)­
l)cllate, triblilltli to ~it ill l'(\"vi(:\\v of the l<:lg'al
l)!"oI)rie t~.. of. tIH.~ :Jrag'i~tI'Lltes' eOllcll1SiollS as to
tIle ~llffi(·ieI1<:Y of the C'\-~i(lentP lJefore thelll. r]~11e

is~ lle ~ ltlnlli tte(l to the j ul'y' \\~<.lS 110t \yhether the
:\ [ng'i ~ t l'(1 t P t~ :'1(. t (:\(J 8 II ~1)ie i () u~1~ ¥ , bu l ..s' 0 Ie1if
1L'll ethe r the,u It {{ (I (I eci(1e(I tIt e C(l Sesc0 r r ecf (y .

rJ'he eOllte11tiol1 that the lllilllltes \\"ere re{1-(}

illto pvi(lel1ee for tllP l)llrl)o~e ~ll~.rg·cste(l l.r~· tJle
.1) i ~ t. r iet ..:\ t t () 1'11e ~ ¥ i ~ 11 0 ton1~. "\\. it] 1011t t 11 e s Ii__~'ll t -

e::-;thnsis i 1'1 f n(" t,Inl t II 1<1 n ire~ t1: ~ a1J~ 11 r(1. r[' 0

even fornl all opinion a~ to \rlult :1 ~Tll(lt;'e ha~

ill 1111n<{ in n~king' eertail1 qnc\~tion8 \YOlII(1 require
at leH,st (1 kno\yledp:p (.d' the lu\\:- (111(1 SfHl1e ex­

1)(}ripll(t(), in the trinl of ea~e~'1 11(litller of \\"'11ic"h
~l .i II r~' 0 f layl11cn i~ ])}"()Slllne<l to IJosse8s~ }::\"Qn

~lleh an 0l)lnicnl ("(,H11(1 not IJe aeell.rntp~ a11tl

\\'oul{t (lc1l)Pl1(1 In rp;el~" llIHJl1 ho\\~ \yell 011e kno\v:s
tilt' IHll'tienlar ~Jlldg'e in\~ol\"p{l. \T(~r~· oftpll, us
tllis C~()lll't \\'('lli kl}()\\·~.. a tlll(lg~e tlsI~~ (111P~ti(H1S

rr01l1 t 11(\ hellel1 \\'ld eit i n<1 ien tp a lJllr})()::::e PI} tirp1~~

d i fC p r (l 11 t rl'0 n1 t11 a tin tp n(1e(1. 1~0 rIni t the
j n r ~~ to ~ })(1(,111n te 111')0.11 \\'hn t \\~ns ill tl1P 1.n inds
j rH g' i~ t rat ('t (~ ( ~ n1)~.:ll (1 \ \. t.llH I 1~j r \\' in in 11ski 11 ,[(' (" c~ r­
tHIn qU(l~tio]1s npppnrin,~~~ ill the rpeoftl or th(~

j1('{l r iug':: hp fn rp t}1 PH 1 \\' nul d ~ tl Hq·(lf()r()~ 'I HI \~e

\y'llnlly illlproppr in nny (\ypnt~

trhc· (l(hni~~ifHl into p"i(lpBCP or thp
(') r t J1(i \ \ ' it11 P ~ ~v~ \\~ 11 () ~·1 I )'I )()2l1' P (1 IIef (} 1· (~ :\rn ~, '.,
tl·at,(·~s (~(ll)s]la\V H.11(1 ]'I~l'\\"iIl ,\~as ill1!)fOlJer for
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arlot11er eCIUall)T sOllncl tlIlCI forrrlidable rea­
SOIl. 'l'}le (,:i\7j.l I\igllt~ I.JU \V (Sec. 12) aIlc} tIle
Cocle of (;rirrlinal Procedure (See. 8) 1)otl1 1)1'0­
,ricle tliat a (l(~fen(lallt in a crilninaJ action is
elltitle(l to 1)6 cOIlfrollt(~(l l;y-- tll(~ \VitIlesses al)­
IJen.l'iIlg tlg~l.i.llSt Ilil}l.. ~rllese st~ltlltes \vere
fla.g"raJltl:y 'lioltl t.etl 1))-- tl1e re[lclil1g' into e"viclence
of testil11011~Y H(l(llleefl OIl IlPflrin.g'8 to \vIll.cll tIle
(Iefell{lal}t 'VtlS 110t :'1 l)~lrt ~'", goi'Ve nl>;r" \vi tll esses
\Vl101Xl tlle <.lefe11clant h::1(1 110 (1)1)Ortllllit)~ to cross- '
eXclll1111e ..

It is futile t() c.lrglle thtlt th~~ ,~eraeits'- of tlle
\Vitllesses \V]10 ~l I)l)e~lre<.l before the :JJagistr::ltes
\\"tlS Ilot ill i~sue ill this case. '['he fact relllaills

tllfl.t, l111(ler ~Jll(lge Nt)tt '8 ellarg'e, the jllrJ~ ,ytlS

r e(Illire(1 toe0 Ii S i (Ier t IH~ t (is t i 1110ny 0 f tIl0 S (~ '\vi t ­
llesses ill ol'(ler to (leeitle \\~llether or Ilot the
l\·.Iclg'istrtl tes ]ulcl eorreet l~" <1islnissecl the Cl1tlrg~es

IJefore tll€lll. rl~hp jlll':· cOll1rl not I)rOI)erl~'" (l{~ei(le

tllHt i~Slle l1111ess it Jl(~l(l tllt~ SillUP ()l)l)OrtnllitJ~ to
observ"e Hl1(1 lle,l r tJ l(~ \\"i tne:ss(\s .111 l)prSOll, :15 tlle
.Jlag~i~trrttes IH:1(I. ·:\roreo''"()l\ ~:.ine(,~ it '\YHS :111
iSSlle \vhiell the jn l"Y ,\~as (Iireete(l to take il1tO

, t~ .' .. -

e011 s i (Ie r <1t i 0 11, as 0 11 {~ 0 r t11e pIpI}1(i11 tsi 11 f1 pterl1'11 n-

i11g' tIle tl(~fell(ln.nt'~ g'uilt, he \Y'a~ Ip{!2.·:'111~~ entitlp(l
4- r... ~'~"Ur. r' C'i _":lX.t"ll .... -.. .... ].111:).. +} }110 ........ ; .f.. ...,.,. ",) '--' ...~ ...--.}. ~ .........~ ,~,.. ~.~ ~ 1, (...... ,~. t.i. t- o .·'-' t':
l \} \..:·1 \.).:)~ \:,. (.loU 1 'C, t '", \\j t J 1t. ;"'h '" t ~ U i ,J t' 11 \\ 11 "~c.~. ~ 1-

lllf)ll)~ tlUl t isslle \\'<1 ~ to l)e (1 eei{I ()(L ,]~11nt I}ri 11­

eiI)le is not H '.lllerp teehnienlit:~, lH.1t in,"ol\~es a
111 OS t flll1rlul11Pn ta I ri~dl t (Jla tie)' ()I (i fee Ji-ella H fit

1)' .I '. '. ':)(~) 1 " t' '- ., ")-} q q ~ ...,. )
V,,) rnlJ 1a111., ~.... i \ . ..1. ~) 'd ~ d 1" I . ~

]~'or tl1(~ reHSOll~ tl1)oY'p ~pt fn rth. al)l')(~] Inllt re­
~l)eetf-nlly ~11l}ln it~ thn t the ,lthn i :-3~iOll of th(~

·)l:ag'istra.tes' ('onrt t():still1()nynn{1 tll{) ~UlH}ijs~iol1

to tIle jUI'~· of t]lP i~~ll(l I)H~(\(l tllPJ'(l()!l a~ to
1(1p:a1 }'>fOl)l'ipty ()f 1'l1P :\r(l,f1;j~t l'U t(-·~' (leei~iollS.~

\vn.~ \\*holl~· t illllJrol)p r :.1,T1fl 11 igh l~· l)l'pj u(li(·ial
t1]f~ .(l ()f (~11 (} tlll t (;1n<1 :~ (1} )a ]~t f I.' (' ,) 11 ) ~11"1 : •. (,J t 11 () r e(J11­

~i(lel'atio11, \\·al·1·nl1t~ :l rp\~el~:,al of tl}(\ jll(l,Q'l'll(~llt

of eOllv'ietioll ]1 ereiIl.

!I .m I!lil JfI11l1 i !II' . 'iii.
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POINT IV

The conspiracy count is fatally defective,
it appea.ring front the face of the indictment
that no overt act in furtherance of the cona

spiracjt occurred withill the statutory period
of limitationsll

. ~rll(~ el'illlG of COllS1)iraey', beiIlg tl 111is(I(~111earlor,

is sllbjpet to tt t\VO )~'(~tlr l)(~rio(l of lilllitati()ll
(See. 1..!2, C\)cle ()f (~ril}li11{ll l>roceclllre).

~F'rol11 tIle frtee of tIle iJl(lie.tlllellt ill tllis CclSC,
it ~lI)l)etlrS tllftt tl1(~ It!st o\r(~rt <:let ill fllrtllerallee
of the eOl1SI)ir~le,Y ella-rge(l Oetllrre.d 011 .L'11Jril :!{;'tl/.,

193(;',-'--lllore tlU1Il t\VO )~e(lrS IJrior to tlle tiling of
t1] e j Tl(lietll1el1t.

-f\.1)IJella11t COl1tends therefore tlHlt, lln(ler tIle
1)rovi~ion8 of Seetio]l ~)8a of tIle l>e11,11 1.J[1'\~, tlS

SllIJI)lelllelltecl IJ)v Seetioll :_3~)S of tIle (~iJ(le (yf
(~ri.lllillal 1>r()ep{ll11'P, tIle e()nSIlirtleJ1 eOtlllt is 1n­
'T(lIifl 011 its fa,ce.

~petion ;)~:'3 of tIle 1>el1n.I .IJn\\~ l)ro,"i{lp~ as
follo\\"s :

,1\~ 0 :lg"rpPlllel1t, (1Xe(\}>t to eOIlllllit tl feIo]1~"

upon the IH~r~Oll of annthpl\ or to eOH1111it

ar~oH or bnl'g-'lar\~'i HH10llntH to n efHliSlJirney",
UIi Ip~:, ~n) 11P 'net ~lH)~.d{lp~ ~ueh a~~r('}{ilHf~llt f)p \:o>-,i',

(Ion p top ff (~et t hp n1rjpet tIlPr(~of IJ\~ nn(~ 0 r
Hlul'C· of the IHlrtip~ t~') ~llell agreelliplrt.~'

8pctioH ;'sD8 of the
l)rOv"jcles:

6' l'l""pnn a trial 'i~nr n '! a en:~f~

\\' hp rp a 11 0\'1(\ 1'1' {U~t i ~ 'n(I.('·p~S<lr\" to (~on~ti tl1tr~

t liP eriUH\ 1'h(\ <l(\fpndnnt (tanlH;t
unlp~~ Ol1P or 11101'P oY(irt (let~

IIDln.· ... ··111111I1·[[ .] ., .•11 IIUlini ·11 D111 FE arn Iru r lll~ , i I Till i mi

I
j

I
I
1
1

-, -- JllldftifliiU [.~



aII(~g"e(l in tIle- illt1ictlllellt, nor l1111(~ss OIle or
1110re of tIle nets fllleg'e(l bf~ I)!'ov-('(l ~ Inlt ~lny­

otller (yvert aet- not nlleg'e("! in tIle il1ciictlner1t
llla)r 1)8 gi\;ell' ill p 1li(leI1Ce_ ' ,

n
In,\~ 11pep~sn ri ly~ :Ull-

~rllese pro"visiOllS, ol)\7iol1S1y, 111ah:0 t h(~ (:loing of
all o\7"ert clct ~111 psselltiul irlg're(lit~nt of file crilllC
of COl1SI)iritey". Si nCf~ 110 agrE~elrleIlt t(J eOllllJli t ~l

eri1.ne t:;; aJu,o'u.'f'l:fs to a, CO"lt"~JJir(tc,'lJ ,t', 11Il1ess SOIne

net l)e (l011(~ to. effprt tlH:~ (1)jpct thpl"Pof, thp eriIllo

is not eOl11I)Iete tIll til tIle o'Tert net i~ (10IlP. '1'11118"

tIle COll1111ission of tIle eriIlle d"eJ)en(l~ 11 l)on tIle
overt act, alla'th(:l l111lfl\vfll1 agrp€lllpnt or eOlll­
IJiTlatioTI, ,,~i tllOllt th e o\rert aet, is i11s11ffieien t tf}

constitllte the erlln0.
rrh(~ l)eol)}e fi~S("l,rt'l 11o\ve,ler, tllat~ \vhile Sec~

tinn ;{D8 IJrovi(1P8 tllat one or l110re o'~(:trt aetR

11rnst l)e H.lIegeft in t11(~i Jl (1i (~tlnPIl t~ it <1 npsn0t
e)·l)rps~...:.l.l/ l)l"n\Ticl~~' that nn~~ of sllel1 ()"'\,Yert a(~t~

1H1.18t oeellr ,vi tlllll thp ~ta tlltor;'" l1pri 0(1 of lillli­
tn.tiol1S. TTT-)OIl t11tlt p:rnrll1 fl. tlIP T)()o})10 (}OJlt(\Il<l

thnt the inrlietJn011t ill thi~ (*(l~('1 Illt.'e-t:, re-
qnirPlnpnts of Spetioll :)n~, a~ it fift(~ell

o\,"prt aet~, ,)\:(\11 tllo11p:h none of openrrPfl

\\~ithin, tlH? lH·~riod of lill11tatirnl~~

«l~\t th0 o11t~pt, it ~hnl11fl 1)() l1nt(i(1 tllat thp l)o~i-

tin 1'1 "\\"ldell t11 p T)r 0 }')Iptakp i ~ ine()11 ~~i rr11ft~~

e()nerl.~1p tllP n(:le(\~;:,dt\" of nrori an (y\'"pr't
. .• I

\\"i t11 inthe Rtatnt f\ () f Ti in1it:}tin11~ '{ n1th() n,!t11
t i 011 ;'JD~ (<lon tn i'tl~ no p,r/)rf):<'s rpq ni r(lln~1n t t11(1]"P-

for~ l)ut~ 111)011 that '70r~:r ~rnun(l.. thc~~" flpn~'~ an~"

nl)li.~·ntinl1 to }Ilear7 it~ ..,\n analy~is rlPrti-
1'1 Pll t ~tatlltp~ Hnfl n (~nn ~i('1 (~r·ntif)11 ()f t 1)111·~rlf}~f}.~

thrr(iOf, hn'VP\~()l\ rpclfl'il;.y (lPlnnn~trn that thp
1)(-)OT)Ip'8 T)n~itinJ'li~ l111t(')nn.l)lp~

Sjn{~r} 1'hpr(1I en.l'l liP I1f) '4~"n]ifl

nf f~nn~ l1 i r'a p~~ 11nI(1:"\~ ;1n
p:ff(\et tllP nl)~IP(lt tl1Pl'()()r~ 1
r),11P~ that Sll(~h net lnu~t hp dnn~' 'H"lthin
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8ta tlltOI"~~ ])erio(l of lirnita tiOllS. ()tller\vise, tIle
St~1 tll te of .l..lillli ttl ti011S \VOlllfl l)e COlnI)letE~ly nlll]]­

flecl, \ri th rpSI)pet to tl1(~ erilnp of eOr18I)ir~le)~ ~ 1~)~

tl"le sallle tol\:en, \Vhell the r.Jeg·i~.h1tllre, l))~ S(~etiOJl

a~)8, cleelarecl that J10 (lefen(lant IlIa.); IJe ("011­

'vietecl (rV eq11S}Jiraey' llllless 011C or lllore O'lert
nets bt·~ jJlc(l(lecl al1c1 IJfO'Ve(Z., it 11ee(~SS!lrily- il11­

I)lie(1 also, tll~lt one 01' 1110re of s11ell (lets to 1)(~

so 1)1eo(!e(l all(l }J'to've(l, In lIst l)e \vitIlill tIle l)e ri ocl
of lill1it~ltiolIS*

If t llQ the()r:y llrg'(~(l 1Jy t be T)eoIJle ,vere to lJe
~l(lolJte(l, it \,~oldcl pl'ocluee ,1 reSlllt clireetly" .CC)H,­

tr(lr~r to the 111tlnifest l)llrl)OSt~ of tlle sta.tllte.
l~n(I()r tIle 1)1a.i11 lallg'llH.g"e of ~petion :i~)S, a (le­
fel1tlant ("all bp eOll,~ietp(l IllJOll l)roof of 011e or
1110rp of t!lose orert act.~\ alle!Jerl ill the ineZicl­
JJ/cut. ()b,!i()11~1~~, tlterpfol'P, ilt least "o11e or
11101'"(1 "~, of the' o\~prt tlet~ aIIe/le(! in, tli e inel ict}}l en t
lllll~~ t 1)f~ \vi tIl in t hp !)(-; l'i (HI 0 f 1i III ittltiOllS.. ()tlH) r­
,ri~e~ if all of the o,"ert clet~ allpp;e(l ill tIle ilH'liet~

lHeYl t \\'Q 1'(1 :11 rpa(l~~ l)a 1"1'(\<} h~~ the 8tH.fll tp of
:r,;i III ita t i ()11 :' ~ t11 e er i111e '\r 0 ri1(1 1)e f 1111;~(ls t:~llJ Ii f·d 1P (1
0)" tn.'nor of "one or .luore" lho~'3e barrerl

~rhe {liffi("lllt~,. \\,.itll thp theor~- llrge{l th(~

I)poIllp i~ th}lt it reliQ~ ll}H)n rt. 1)ril1(;oi!)le \\~llieh

'l\'Pll'l;",~)';l(lil 111'1("'11)1. t·L,{\ r"L·l .. ~n'l"l'lY\."'~"·'''' l.,fl. ......... 1 .......... 4. ,:c. Y"{".t 1 1. \, " (t 1 1 \. \ l L J C 1 III 't,::: ~,} I U, \. ( 1.1 U I \}J 1 1(t \, ! 0 UtI .~ J j j

long'f\!' in fore(~, ~inep tll(~ pnaetJJleJlt ()f tIle
11tp~ 1nakinfr al1 o\-'"(~rt aet an r~spntitll illg-rPfli Pllt

or t hp (: ri HlP nt~ (~OJ1~1)irae~~, an(l' I)ro\~iflill,g

tIie (1 n in,U' 0 f ~ 11eh net 111 11 ~ t hel

as a eOH(lition IJreco(1cle-nt t<> e(Hl\Tietioll~

thp 01(1 COllnnon In\\"~ th(l lln]U\\..rlll cn'
eOl uhi na ti Oll i t~eIf eon ·tll t(~(l the erillle..rrh(-i
() V{l r t a (' t~ \\~ere ('n11~ i ('1e III P r () I-:~
t11p ag'1't'('lHPn t. f"rha t rll1f~, (l~ ~hO'Yll

. l' . 1" .. . -1 J 1 l' ,,'t
S'lon~~, Hl~ 'lP()l1 pnlllTllPrpj~~ rdSear(lpri

.illl·is(li(~ti()l"~~ \\*'Jl(?l~(~ ~t(ltllte~. \\"pre {~~tl'l"·

tni}) i llg' ~l)(~ei-ne l'e(111irf.\Il1PB a~ t()

l'.ariIlTI] 1;'r-'l'I[," iT'll]" [ 01 TR!I! I J --J[' r-iI]
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The precise (ll1estiol1 in,/ol'~le(l llere \vas Pilss€cl
111)011 l)y tIle lTllitpcl Stcltes Sllprelne (,~Ollrt 011

se\lerlll oe-e<lsioI1S. rl~llose cleeisiol1S (lrE~ a I)T)1.1 r,al)le
'lll<.l eOlltrolling ill tllis State, a.s tIle I~~e(leraJ eOl1­

sl)irae~v sta,tlltes eorlt~li:n Sl11)stt1JltiaJJy" tl"le saIne
r}rO"Ti8ioll~lS Ollrs \vith r(~Sl)eet to the neeessit~C'

for (fVert acts. Section 544~O of tIle IT. Sa I~e­

\.risecl Statlltes (ll<Y\V lJ. S. Crilll. (;oflc, S(~e~ ;37),
pro\i.. j(les a,s £0110'\""8:

"If t\VO or lllore I)erSOI1S eOl1S1)ire either to
COllllllit allY" offeIlse a.g~lil1st tlle 1:tli teel Sin tes,
or to (lefr~lll(l the l~.llite(l State~ ill an\'­
111all1.1er or for elll)! 1)11I])OS8, and oue or ;;Io{"'e
of 8tiCJI,. l)(trtie,")' ([0 aJt..?! act to elfcct tit e ob­
ject ()f the con slJirac,l/t (~tlell of the r)~,l rtip8 to
Sllell eOllSI)irn,ey' Shelll l)e f'iJle<l 110t Inore thclll
$lC),()OO, or iIllI)risonecl :not lllore tllnn t\\"O

y"e~=trs, or lJotll .. "

TIl ll,ijde v. rTnite(! States, 225 1T4 S. :3;)7, th(~

SUl.ll'Pllle (~ollrt, \\"riti11g tllrol1g11 :J[r. fJll~tie(l :\1'e­
I~PI1nt-l, e0118i(lercrl e,YerJ~ r)lla~e of the (lllPStioll

antI sa1.(l:

"It is eOIl ten(lpfl b\" the (l(lff'Hclan t~ t
the eOlli5I)iraey-~the 11111(Hl in ~ln llnla\\"fuI
IJllrJ)OSp-eOJlstitlltes t he (il'inl(~ a,IHl thn t the
POI j 11 i l"()l)')()'l'lt nf ',) ") n,"l't'()'l·f- 4) 1" ..+ If 1 r'l.(")'''; "1 ~--)t n'; ..'.... ,h. 41) '"',"... , '1 ~U,,A"'~ ... .l'\.. \11, (.<1,,11 'l' ". l. n.\ t. \l\lt::~ H\. ;_,1 \ t tId,

offp11se eril11iIlill qllnli t~~ or pxtpnt l\ h11 t tlIn t
t h(~ 1) r 0 \~ isi 0 11 or the ~t fl t 11 te i 11 r egoa r (1 to
net 111prel)' tlfforfls HJ} 0TIlHlrtull i \r i t11-
d r (1\ \ ~ > fro III t h (~ (1 (:~ ig'n '\vi tIl 011 t iU{·lrr r in~~

el'ilnil1,nlit~~ (eill I()d in the eases a 1.-

teutiae). * * *
"111(lp(~(1't it IHll~t ~a1(1 tha t (la~ps

(ll>OlIIHl \vi th 8ta tPII1Pn t~ thil t th(~

i~ the '~.rif't' of the off(~nsp or
of i t't ;:l'nfl '\"'e rPH1iz() the- ~tr~n gtlt
n r',g'll111pnt l)Hsp(1 l11l0 n t11Pl1l.. '\\~C'

tht,~ H.rgll111Put i.n~i~ts too (lxaetly on

eipnt ia"v of eOll~l)irac~~" an(l (l~')f'~ n
p ffeet t() t 11e e11aJ1 g'P ll'} nrl {0 in i t
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£)44(1. s.ul')ra~ It i~ trl1(:l thn t the e()ns:pira(~y·­

the 11111a \\~fnl eOl'nbilla ti on-·~--llas l)een. saicl to
l)p the e rilllP, (l11(1 th~l tnt (:0111111011 Ia'\,. it
",vas llot neC-eSSill"Y to il \-e r 0 r l)I'o,"'"e all o\"ert
act: ])11 t S(~eti on 54-!() lUl~ [~:onp be,'"oncl Sllell
rigicl a.l)s t l'H.et jon an<l r)r('~'eri lH.~~'1 ~ as Ileces­
~tlr\" to the (}ffpn~p. llnt orl1 \.- tl1e u111a\vflll
eon·~l)jra(·Y; hllt tllat ()n(~ oi· 1110re of tlle
})art.{(1S In'll~t (10 <lIl 'net to effeet' its ol.)jeet~
nIlcl l)ro\~i(l(-\~ t 11 at \\' hPH ~11e11 act is (lOlle 'a]1
the IJartip:-; to ~n(~11 e()Jl~l)irn("~·~ IJeeOl11e lial)le.
IIIterr) rp t i rl',g tIl P l)ro\"i ~ i ()11 ~ i t \\~n s (1 rci(le(l ] 11

ll~·{le l'" Shine, 1!H) 1.... S. (!2~ 7G~ GO I.1. 0(1.

HO, 9-.:1-. 2~1 Sur>. ('t. l~eJl. 7GO, thi:lt an o\~ert

net i~ np(dpssnl'~' to C()1111)}pte thp offellse....~\n(l
so it \Ya~ :sai(l in l-llite(l ~tatQ~ t. I-lir~el1~
100 1~. ~. 3:i~ 2;') I~. eel. :).ff), reco~nizi11g tbnt
"\'\~11 i let he (0 {) 1111 )ina t ion 0 f III i n (1 ~ i~1 n11 l~:£1 1a\v­
fll1 I)urI)ose \ya~ the founcla tion of tJle
offel1se. all n\~ert net \\,(1;-: npep~sary to eOl11-

lJletp it. 4

·'Tt S0P111S like a enntradietioll to sa\'" tlInt
a t11 ing' i ~ 11 pep ~ ~a ry t() eill n1)1(~ t1(1 [11

4

10 t11P r
thi 11 g: ~ an (1 ~~ (' t t h~1 t (l t11('} L' t hing i ~ e0111 J)1et e
\vi thOl1t it. It ;-':(lPln s Iik'e n l)aru(lox t() ~ny
thn t nn~~thingot to (I11ot(.l the ~nlieitor fi-t?Ilpra 1"
, ean he a er i n1(1 0 f \\~1d(-h n d ('011 rt ea II t n1,e
('Og~11i znnep. ~ ]"h e e{) u ....']); ra {'/I. the re fo re, ca fl­

1Z0t alolle (:oJl,..,-titu!e tll(' () en,,",'e. It 'nee(ls
t h, e a (1(/ it i0 fl 0 l t l! P t) r er t act" SHe71, act -i ~~.

SO}net II i11 /1 }Jl (I /:e. t 11 ere for e. than er i(1e11 ce 0 f
(l. ('onsjJirac,lJ. If con,....,fitflf()." the e.recution
or j)(lrf C,r()('ulion of the ('0 'ra(~3l 011,(1 all
incur ,fJ ui1t 1) /1 it., 0 r ro{her con? 1)1ete the ir
,1 If i1/ h/lit, COJl ,'.: U )}! }n (/ t i }l ,II a. cr i j}1 e b,1/ i t
(' () (I Ji it (l h1e Ihe H ,) I! the ju (1 icia1 t rib uno18 ,
t\'" ({ ~.~h t rihU f [(1 !:..: () nI;J t lu~;; it > { rt ~ ~ .
t ion, _~ "' (Tt n1ieS 011i·s. )

rr'hCo re hIt in Ii :'1tip 0 f t hP (1 \' ( \ r t t1H: (0nn··
s, r' i rne ~. and t! Ipi r t I IT r~et j n d(I ter J n ,t~ t 11 p arq)1i -.
(~ntioll of 1:11('\ ~ttltl1t0 of Tjlnitntinn~ '\~{lS ~l}pci

ea 11~~ eon ~ id (1 l'P (} i 11 ]i r (Jl r n· y . 0 t I, 22-l1 T'....
:1n2~ -ln1~ \\-II (> r f' t Ii p ~111 )rp Ine ( ~ 0 nr theI(I S(I'llar (~] :'~
tl.l(lt the rllnsfroT11 th(~ the

III 'II' IE flWlIUMI ··ll
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overt a·ct a.lleged in tlle i'n{lict'7'l~e·n,t. '.rllle C~ourt

tllere said, ill part:
"I' L bITT Q 11"""0}:1 1 4-Gl 1.11 ona,·allg1'V. l..i. k'., Iv ~e(. '~., ,tIe

(;ircuit COllrt of l\IJpeals for tllf~ l~iglltll C~ir­
cuit COI1Si{lerccl tIle rela,tioll of tIle (}v(~rt aets
to tIle COllspirtlc)r tllld tlleir pffect in tleter­
lIlillillg' tIle aPIJlicatiOIl of tIle statllte of
lill1itcltions. rl~ll.e t~otlrt sfii(1 (p. 478) l).y
i\Jl'. J llstiee \Tall DeV'(llltf.~r, tIle11 C.;irellit
~Tlld.ge: '\\Tl1ile tIle grtlValllcll of tIle. offell~e
is tIle consIlirtlc'Y', tIle terlllS of See.. ;}4~·()
tl.re SllCll tl1~lt tllf:l'e 111l1St clls() l)(~ all O\iert

clet to lllal\:e tIle offellse COIIIIJlete' (l-Iyder.
C} · 1()() TT Ci "-.~J ""'6") "1 tI' · 1~J lille, .. ,: lJ. ~J. 0.;.., " ; :lIlt so le T>erlO(
of lilllit~ltion lllllst l)e COl 11'1)11tefl frOIll tlI e
(l<l.1e 0 f tlle (),rert act.. rtltl 1er tlUl11 the f 0 1'11 Hl­

tiOll of tIle eonSl)ii~a'e~~. ~-ln{l '-lchere {lurin/I
tlte e.riste'll,Ce ot the COu,slJirac.lJ tlt..c(e (l rc
~'rl.Iccessit.ie()'Vef·t acts, the /Jcrio{l of liJJlita­
t£on. J}'l,1.tst be COJfl..jJulc(l f rOJlt t11 e (loi e ,0f tIl (:
lO$,t of then~ of 'lchich. tbere i,/,' aj)j))'oj)ri((te
allcl7fttio'l'l) a,n,(l proof, Hllfl tllis ::llt110ng·h SOlllt~
of tIle ertrlier, ~lcts IntlV- ll<l\:-e oeCl1rre(] lllore
tll<lll tllree \:eH.fS l)efoi~e the il1(lietlnent \\·ns
fC)llll(l." (It<'11ies Ollrs.)

fro t 11{~ SHllle effeet, ser:
[rnite(l ·.Sta,tes ,r. }I!cElrain" 272 1"7. s. n:'1:1't

,vhere all 111(]ictlllP11t ,for eOll~l)ir(le~" '\Y,l~ di~­

llriss(~(l l)re~lllse it f<lile<l to allege tll(~ r'loiJlp: of
n11 O\7ert H.ct ,vitllill tIle sttltlltor~~ l)priofl .
. .:\lRo, !fe(ic!erl,l/ \~ .. [T~nite(l A.9tat-es, 1D;~ If'e(l~ :l81.

TIl Hl10tller easel! llnilecl ~9tate/'~~' \~. JlilntJf. ;)G
I~'e(l. SDO, tIle COllrt s~li(l :

" ..:\ 11 net topffpet t1H~ n1:)j (") et of t h(~ con ~

~l)i ra(~, ~r t11ftr(}forp l)P('OlllPS (1 111:1tpri HI 111H t t(i r ~

n11 d i t 111 1.1 St 1)(~ a1/e,'I e(7 «u(1 ].J r0 ir .i th th(,
If.''''ual (~ej~faini,ll T(:t(lu.ire(l in CJ-i')lil1al lilearl ..,
i JllIS. See 1. (-~]li tt~'~ (i rill1 in:ll ]"4rt \\~, 1')a2,~e 1f)~·)" ~ ,

(Ita1ies ollrs.)

rl'hese (leeis] O}lS Hre (lirp(itl~~in 1)01 nt nJ1d.

S(111arel)~ (YVerrl1le tIle tlleor57 tht.lt the tllte

11111111· . emu ."j
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r(~(lS()Il~lt)le
')~'~

)

t:, 1~11e rig'ht t(J offer ev~i(lellee of (Jv"ert <lets
Iiot IJ!eclcle.(.l ill tIle illclietlUe.Il t tf) est<ll)lisll
the erilile of eOl'lSl)i.rae~v "\vitllill tlle IJeritHl
of lil11it~ltioJ1S is ft (IE~IJataJ)I(~ Olle. '\T}lil(~
." I' 0 1", ...... 't.' ",4:- ; ,.. ~,.,1 ....... , ~ "~'" .. J..~ I ~'), ~- ~- ~1 ~~ -,.,~ -) ,')..1, •. -- °00
~,)U\.,ilJ. 1)10f/I 10 tltllll.lS;sl.JlC.· uIltleI s-ecrl()ll tj~}o

of tI1P (iocle of (:rill1inal l>roee(lllre, it is
l)rolHllJle tllat, as SEli(l in "t\Jlited Sttltes
r. IJosier, I). (~~ ~j() ]~-'e(L 2nfl H71 j SllCll ])ro(}f
is 0}11v· eorrOl)Or(lti\~e of t]le (}\j(~rt acts
el1tll'g'e(1 ill the ill(lietll.lerlt~ It \rOll1d se,ell1
tll(lt if (rvert <lets a.Ileg'ecl ill thE~ ill(li(~tll1ellt

are l)arred, the esttllJlislllll(lllt of ~111 o'vert ,act
not so nl1eg'erL~ p'vell tllOllgll it oeellrs ,vitllil1
the ]Jeriod of liluitations, is illeolllr1etellt
est~ll)lisll t]le l)roof ()f eon8pir<leJ~."

(l~~x:('el'I)t frO]}l (lpei~i011 of
g'ranting- eprtifle(lte
<l,ouht, '~eport('d at
( ~)1--'1 "1) 4' ")4-- . [) n,(") 1")1('). ~.";"; .. .1(. "..,"t." .__ .>n_",~ .. \:' ..... '•. " L ...
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rll11S froIll the (iEtte of tIle },lst o,rert act p'forved,
r<:ltller tJlan frolfl tIle la.st ov1'ert act pleadecl in
tIle indictlllellt.

III its !-'er Cllriarrl Opil1ion of affirrrlance in the
case at IJar tlle (~Ollrt llelo,v eontends that a,n
ill(lictrllellt for eOnsl)irac)T lleed not allege an
overt tlct \vitllil1 tIle statutory~ periocl {)f lilnita­
tiOll, }))7 'virtlle of tIle fact t}l~lt:

"Se(~tit}J1 i.398, (;Ot1e of C(rilllill;11 I)roeedllre
IJl"o\.ricles thelt O\rert (lets 110t aJI(~ge(l in, tIle
illClictIl'lell t 111(1). l){~ gi"V"ell ill e,\:ri(lellce."

'l'lle .illClll~ioll of tllat lJer'in.z.88£·ve clause, 110\V­

e\rel', (IOt~S 110t (lestroy" tJle 'J}la,''J'l(l(ltor~lJ re(lllire­
111ent tllclt clt least one <rvert ~let 111USt be plea,(ZecZ
ttllcl l)rOL~e(l.. ('o11eefle(11y", tIle l?eOI)le 111aJ~ offer
IJ!"oof of ~l(l(litiOllcll (}v"ert <lets not pleacle<l ill tlle
i11(lictllleJl t. 1311t tlle~y lrlust stclrt ,vitIl a valid
cllarg'(~ ill tlle first i:nste:l11ee.. '1~11ey' 111::1)" corrobo­
rate tIle ov"ert (let~ ~lliegetl ill tIle ill(lictlllent bJ~

IJroof of t1dcli tion~ll t:l.cts llot clilege<l. Bllt tlley
Cttll110t esf-ablislt. tIle crill1e in tllilt 11Hlll11(~r:
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III tIle C~lse eite(l 1)):' ~Tll(lge ,SClllllllCl\: ([Tn,il'f(l

States v. lIosierr) 50 ]'ed. (2nd) 971, tIle (;ollrt

said:

"TIle proseclltiol1 V\tvill, of eourse, be e11­

title(l to offer ,I)l'oof of ~111); of tIle t\velv"(~

ov"ert (lets illleg·eJ, clncl I11)r ~lI!preciatioll or
tlle la,v is tllat otllers lrH~lY l)e 8J10\v.n, lnlt
0111)1 as corrol)orativ'e of tllose cl1t'lrge(1~ IJllt
tIle clefelldants eOlll(l Il0t IJe C-OI1\rict(~(1 llIlless
tIle prosecutioll sucees~rfllily' estul)lisllecl at
leas t one of tIle tlct::; Hl1eg'ecL"

~rlle clecision of tIle COl.ll't of ~;\IJI)eals ill j)eo j)l e
'11 • ') - ,~ N '\ r ') f· t 1~ 11v. . CLi)O;'UI'lYt,(l., :"a, 1 ',. J.~. S-:t, IS 110 HI)l) leil J e

to the clllestioIl (It i8;;lle ill this etlSe aJ1c1 cloe;..;
llot, ill tlll~/ sellse, eonflict \yi tIl tIle I-t'etlel'cll (le­
cisiollS. III tlUlt CtlSe tllP (_~ou.rt \VtlS 110t C()llepl"llP<1

\vitll th(~ sufliciellC)T of tlle illtlietlllell t or the
Statllte of I..;iIllitatiollt;, ,111(1 tIle illfere11et~ \\~11iel1

tIle l)~oI)le seel\. to (Ira \v fl'Olll tIle l<lllgllag'e of
tlult tleei~ioll is 11Il\\"arralltccl. ~r'lle sole (lllestic)ll
there ill\'o!,,'ecl \\'tlS \\~lletller tIle eOllS}Jiraey
111(; rge:s i 11 tIle Slll)s in11ti \T(\ erilue CCHTlllli tte<.l 1)111'­

snant to the eOllSI)il'ae~"~ III re~lellil1g~ his eoncl1l­
sio.n that tjt(~ eOnSI)iraey ancl tlle sul)st:"lntiYt~

crilue a l'e ~eJ)(lr(;lte <111(1 (Iist~rlct erirllPS, ~] llClg'c

11 n1)1):5 ubser\~e(l tlltlt:

"rrlle Crill'le of COllSr)irae~v (loes 110t eOllS1 s t
of IJoth tIle conSl)irae~T anti thp n_et~ ('rtl'ry-
illg it 011t, 1)1,1 t ()f t 11 (~ eo 11 S1Ji I"ne):~l.l0 J1e. ~ ,

S ta.l1(1 il1g' ell one) t.h'l t ~ tatf1 lllellt n!iglrt 1)1,-

"\\~1))1\1~~\~ U? )) ll)11i)~ "\)11{t \))~ 'fl)l\ll~\:ll)) ·tlgl~~1!­

lllellt in (111(1 of itself<~ eOllstitlltes the erjl11E~~

I I t I f~ t-} L ~ ~.. • 1 t"tl eOllS1C erfl. -lOll Of -1e (~llllre (1)1111011, 111 re ,ll 10,n

to t;lrQ (!U(1t)t:iOII iII\rolv'ecl, ,j t' .f.jQ(,(Jl11eS t(~H(iil~~'

}}UreIlt thttt 1:) llclge lIlll)bS (li(! nut illtPll(1 tJ) rllle
that oyc)rt aet~\vere Jl0t eS~f)ntiHJ in,-gr(':·!d,iplJt.~

0:1 tlle erjJflG of COllSI)irtle)~,
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If tIle sta ternen t Yv(~re so (Jo11strllPcI, llis rilling'
\VOlllc! be flireetly eOl1trilJ'):' to the IJl"<Y\lisiollS or
tIH:~ l?el1.al J..JU \V tllat ~'No ag'reelUcllt * :;i; ~:~:

UIllOlll1tS to n, cOnsl)irae~~ ll!lle;s~ bOllH~ (let besi(.1es
slIr}l ag'l'eellH:~11tbe (tOIle to effeet tIle olJjPct
t11ere(yf ' ,. 1t \V ()111(1 a.1sol)P i 11 eon f1 iet "\vi t}l t Iie
IJlll])OSe o·r t lie Ijeg'i~,b-ltl1re ill J)rQseri l)illg, <lS

~l l)roep{Jnrill 1*(\(illireluc~n t~ tha t .;, the (lefen<ltlllt
etl11110t l,e convietc)(l llnlesg one, or IHore o\yert
<lets be pXl)r,-ls~I)'" n.llpg'cl(l ill tllP in(.1i(~tl1H!11t, 'l-u)r
llllle~s one or IHore of the att~ (111eg'pcl l)e
I)l·ov·ecl' '.

rl~llP e~ll'lje r dpei ~ iOl1~ (lr'ei<lp{1 1111( l()l' theeOln­
1110n lu\y., un(l thf~ ca~(l~ in otflQl" juris(lietioJl~

J)(1 v"i 11 g' ]1{} ~ t <.1 t11 tor 'Y l' ('(I uire1np nt s ~ i 1nilar to (ru r, , . . ~

0\\"11, arp :not H!>plieal>l{)a rrll(~ Intel' (lpeisionH
(li.~l)pl nIl (lOllbt on thp ~ld)jeet and (lelllOllstr:lte
eoneIII~ i \ ~ p1~ .. t hat ~ i 11 (; r l. h~ r to (40 n~ titntea "VIi1i (1.

, (l11a rg'(~ of (~(Hl~I)il'"U':"" aflea sl () Ne 0(f) rl {l ct 'ltilhin
tIi e (\'t([ tn tor I! ve ri(){1 (/ f Ii)}! i t{f f i () n,\' HZ u,~' t be

, . ~ j

le.qc(l in. tIle iJl(liclnl()llt:~

rrhe final tlH)or.\" ;J.(l\~ane{ld hy tht, IlpoIJle-·-that
P\~Pl1 t houg'J~ ttHl ind * t fa il;, to
(1() in f~' 0 r a II 0 Y P l' t net \r i t hinthp . 0 d, 11.111 i­
t«'ltiol}~, })l'OOr or ~U('}l {1<"1.' lna~' 'he ~llf)J-']i(~(l at thf~

tl'ial----i:-'i ll~ftlundpd* rrlH1 ttl \\~ 1:-:; \\"pil ~()ttlp(l

t1) at n, (1 (~ i \~ (\ in\liet 11 1P H t (~11r p (1 1)~~

)r. J)eUj,J!e Y. J~a11 ." rc

POINT,

The
tence of the ~'%'l!!~€!''t'.... ''.ltI>.'''''<N~_¥';''

an
the oU'i\,. ..............~l>.'''--U...

inn~ it
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Sl)irac~y eJlt\r{~~e(l ill tllO i]l(lictlllell t expirecl 11I)On

tlle cle~ltll of I)lltell SClllll tz, ill ()ctol)(~r, in:35.
SCllUI tz eOllec(le(ll),~ ere;1tetl tl18 IJoliC)T cOInl)in~l­

tiOll lllJOIl \Vl1iell tIle elulrg'e is fOllTI(lecl all(l lIe
(lOlllil1cltetl all<1 eOllt'rolle<l it lllltir" tIle (la:'f of hi~

(leclth. Ife \VelS the Sll f}rellle ov"el'lor(l of tlle eorll­

lJinatiorl aIle! it \VtlS his rel)llt<l tiOll as a notoriOll~

g~::tl1g~ster aIlcl gTlllllltlll tha t \\~as t.he eohE~sive foree
'Vlli(~ll llel(l it togetller.

~rhe .tpstilllOn)~ further ~ho\YS tlul t t~ehlllt~ rlie­
tntecl all tllP IJolieies of the ceBllbilleltio]1 al1c1
(lir(~cte(l a.ll its H,etivities. lIe t11)r}l'0I)ri::l tetl a~

lllllCl1 of the IJrofits (leriv"e(l frolll tllP lJllf:dness of
tIle eOllll)ina,tioll as he (lesir(~(l. H'(~ thretlte11ecl,
orclerorl, (lirE:etefl-in s11ort-it ,\"as jllstanother
of llis 111an~'- erillllnal "rtlel,ets' '.

It ~lP1Jearsfnrth(iI" fr<Hn tlle 1111<lisJ-)11tp(1 e\~i­

(lC1llee, t11a t. illllll(i(liat() Iy" Hftr r SehllIth'~ ('lpnth, a
11e\v "Ill 0 1) ~, () f Ttn.1 i H11 er i 111 i 11 n1s to()I\: 0 '7Pr hi ~
J)olj('~· I)nsinc~~s <111(1 th(~r(1aftpr OI)pr~lt(:t(i it fronl
~(~'V ,T() r~(l>· (fols. 4G!1G-..J-7():1): thtl t I),rvi ~~

Se11 III t z '!:--; elli er (1i{le £1.11 (1 n(tvi se1\ flefl t() Np \r
l\rexieo (fo L~)O;);3) : (111ft that "Tpinl)erg~~ tlle 111<111­

ag'er of the e(Hnl)illation~ ::lIICl SehoellllH1lS, ]li~

H.ssis ttl n t~ l..)()en "tHe ~al::lrip(l PIn r)ln~~eps ()f tllP IlP\\"

O'\~ller~ (fo1. ~702).

Tt i~ l](')t eOl1tPll<'1p<1 for H BIOII1Pllt. tlint l)o]ie~~

111(1~vi:ng' epa ~P(1 el1ti rpl~w 111)on Selll11t% '8 (len t lL
~nnlP of tl1epoli(~~:- lHlnl~pr;:; "\yho \Y(\re forcP(lil1to
th(~ 0 ri,i~'i nnl eOndliJHltioll l)~· ~(·11 uI tz (lit} eonti nnp
to 01')(\ l'tl tp t hpr(~n ftc r ~ l)llt tho~e l)ank(~rs ()l)eratfld
infl(\l)pndpnt!~'", not a~ n eOlnl)jnation~ and fhprr~

,vas 110 lonp,"(\r an~w (~elltrn I orp:nnizntinn or })()ol ..
illg or T)l'nflts~ 'H~ tl10rptc)fol"P..

J\lo reo \" (y! \ 'v11 i Je it iRe1a j In (\(1 inthp

tllH t :1, l)lle1Jn.n t rPll(le l~(~{l eel'tai IlBf1r\~.i (l(\$ f}H 1')(I~­

11 HIf' nf the ])f) 'I i (;. ~. eo1111)i 11a t ion }')] ~i 0 1~ t()Se]lui ~ ~

(lt~Htl1, fhe reeorfl i8 l)B.rren of nn)- e\~i(Iellee cd~
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SllC11 serVIces after SCllll1tz (liec1. SCllllltz ,vas
tIle mall 'V}lO allegedl)T enlployed apIJellant a.lld
(lppellaJlt '8 .conIlectioll ,vitIl tIle l)olie~v eOIYI1Jine
\va,s based entirely' IIIJOll ]lis l)erSOJlill relcltioJl­
Sllip ,vitll SCllllltz. OlyviollSI~T, tll<:lt relations11iI)
o11(letl llI)on SClll11tz 's (lea,tIL

It is cOlleei·val)l(~, of eOtlrse, tllat (lft(~r Sellll1 tz
(lied, somt.) of llis forlner associ~ltes COllI(1 l'lav'e
g~ottell tog·e,tller (111(1 clgreed. alll011g- tlle:rl1sel,~es to
eOlltil1l1e 0lleratil1g' tIle 1)0lic:,,~ g·(1111es (lS <1 eOlll­

l).inatioll, <:111(l tlUlt t.hey" eOll1(.l 11~lV'e rerle,\iecl tl1e
<lgreelllellt alleged.ly· 111u.d.e\vit.l1 a I)!Jellant l)y"
Rclll1ltz. Bllt tllere is not {1, ,yore} of (?\ij(]ellee in
t lle reeorcl SllO\v'inp; all:'· roneerte(l a(~tion of aJl~·

k:ind ,vitIl resI)Cet to tlle 0l)prtltioll of l')olie~w

(g'HlllPS clfter Relrnltz; (lip(l. 011 tlH? eOl1trnr:~~ tl1P
e\ri(l(~llCe clenrl)' iH(l ieat(~8 tllat \\·11P11 SChl11 t% (1 ie<l~

the eOll11Jil1lltioll rliefl \\"itll 11irll, £111<1 tll)l)p]lclllt'~

eOll11ectioll \vitll it, if (lny-~ l)erllltlnentl)- (·ea~e<.l..
~rn l)rillg' the eOllSI)ir~le~\7 c}ulrge \vitllill tIle

StH tl1te of I~jlnita tions, 110\,,'p,:-er, t}l(~ I)rOSeelltioIl
(1ttCll1lJtefl t(l sI1o,\~ that ITlolley's \"'ere p~li(l to
tll)lJelln11t lOllg' <lftpr Relrultz '8 (lert.th, (l'·Cl1 tllOllgll
tlle })olic:¥ e(1111)i ne 11 f) l()nger existefl <In(l e'vell

thOllg11 t:l-!)}Jellallt \YHS 11t?\1pr eH.lle<'l 111)011 tCl reu<ler
an,~~ serv'icPR of aJl:~ kinfl in eOll11eetioll tllere,vitll~

nftpr Selrnlt~ fliefl~ ~r\ro \\·itnesses 'ver(~ llse<] for
tllat 1)11rI)ose: \\:einl)er,g\ H confesse(] 11!11)itllal
l)Crjllrer, arl(l Sehoenh'lllf., 11is clssistallt and tllP
forll10r l')oo]{koPller of tllf\ eC)lnllilltltiol1¥ Ill~()fflr

tlR "7cd nlH~rf.; is (ionclprnPfl, tllC tlttelll})t 1)l'O,7efl
:ll)orti,re, a,s. hi~ tpStill1011;" f(~11 far sl10rt of t]l(~

1)11rl)OS(~ fnr\vh iell i t \rH_~ olJ\l'iollsI~vin ten(le(l.
i\t folios 281:5 to 281D of thp I~peor(l, \\TeiJll>erg;

testi fipfl tJ1Ht, nt n ll)(,:eting l.)et'\V(iPll S(~llllltz~

J)~l\ii~, tll)11cllaJ1t ilIld hinlself~ llel<1 in {lun;e" Jg/l/;~

ilt the Stratforfl l-lotpJ. ill I3.ri(lg(~J)()rt, ('Ol111peti­

ell t, SeIll11 tz r(~(111ee(1 a 1)1)(;\,11Ull t 's sa.1Hr~v- to $25t)~~)(}

Ii
. ~... .;.,,;};L};, <".< . .... ,<. <. >'

"1 [ Ilrl
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a "reek. TIle (~ollrt tllerl asl\:e(l tIle follo\ving
questions ~rld ,\reil111erg g·a've tIle following an­
swers, folio 2820:

"Q.. ,,,rell, on 110'V 111aIlj! oecasiolls l:lfter tllis
Bridgeport eOIl'versation tllat :lOll lla"Ve jllSt
tolel 118 aJ)Ollt, fli(l you perSOIH11ly gi\re el11)'

1110lle')" ,t.o IIines~ l\m '\\T ~~ll-, not 111a]1>~,t
fp~4~,#7~~~~~«,cj$ ,/?f7cW'k,,~

"t~~(\~~~~l"\.'\~~" ~,t rt.~~~~~~~~~~~~~,~
Th,a1l. t,u;o tZ'iH.es.

"Q,. 1)0 JlOll rOlllenllJol' ]lO\V }11l1ell' '~()ll
ga\Te llirrl on eilell of tllose t\ro OCCtlsio-ns ~
....1\.. 1\T0 J .l dO'l1J't renzelrtber.. ·"

II.tf'IT'"
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\\TeinlJerg"s te·stj1110Jl~~, '\vllicll \\~as gi-t;len on tllfl

IniRtrial. be fore ~Tll(lg'e l)eeo ra" \\'(.18 ret1ft ill to e~/.i­

clellee on t lle IJreSell t triaJ, "\\T"ei rll}prg~ h,l\iing~ eOlll­

lui t t(lcl S11iei<.le in tIle lll(~an ti llle .

.1'\ :PI)art?11t1Y" r e<'ll izi 11 g~ til e i 11 S 11flie iP11C~y () f '\\Te i11­

l)Q rg' 's testilll011}'", tIle I)is f riet .i\ttor11e~y attel111Jtecl
to IJolsterit 11}J tllronp)l SelloerlhullSa ()n (1 ireet
e x a ll'ti Yla t i0 11 ( f 0 I. 44!."l2) Seh()ell h(111 S t l' i e (l t ()
111H,kp it (1PI)ea,r tllH t Sell111 tz'~ (lea. tIl ea11Se(1 110

C] Ul ng'e in the 0 IJP ra t i {) 11 ~ () f t11e 1)0 lie ~~ eo llilJ ina ~

t i () II an(I i 11 tin1a t(\c{ t h(1 t 1HI H]1(I , \ T ei II bp l'g' ('011­

tilll1c<1 to fllll (1 poliey' birnk jll~t as l)efore. llQ
(:lls() s\vore th<lt "tlllOllt P\~ery' four \\""Ppl~s" hc~,

Sehoell11tlllS~ g'u:ve '\.~pilllJPl'g' $1'1000 to p:iY'P to
ilIJI)()lInnt, <111(1 tlltlt the 1)[1 ~"nlC11 ts l)~~ hill1 f (]
If'ein l) errJ e011til111C(} 1111 til Oeto 1)(~ r, 1. D~3G.

() 11 er 0 ~8 - PxHJ11i11a tinn ~ 11 () \Y (~,;"er ~ t h0 f HI :3it:.. 0 f
l)otll Sel1001111allS '8 <111<1 -\\Tpin l)(,~rg 'Is testilllon ~~

,vas install tl:,'" re\T(~ale{i ..

, ~ r~~" .Jrr . S t r yl~ r r ~ f 0 l i 0 .-f (j' ,tJh1

:

,,(J · R0, it 1s a f net ~ i ~n 'I tit 't i 11 at r i ,~!.. ht
aftP1" Nchnlth ':; df'nth~ tlul '1 ttl linn~ 1l1oyed ]]1

antI took: elH.1rg·p of tlli~ 1)011<':- l)ll~in()~i::?

l
T

es. "

,,4t folio /1-70.2:

"(~ .. Tn oth01' \Yord~~ S('hn(lllhn11~1\ frorn thp
ti 111P of Re11111 tz '~ (1 (i ~1t 11 t() t 11 p t i 11 '1 P f) f \"nn1~

indie t111 p nt 't tIle Tt n1in11:' n1{} Y f~{1 inan (1 (~ 'np r -
·1 t' {) (,1 t- 1 I ( ) ~ () '1) ~''"ll''', 1~ ~. I- ~ t''1 )·,1 l' ~t ,; \)~1,t .i) .\ ,r A') t..:;l ....::. ~ II'{'\ ' if, • (..'\ ~ ~ • ,I I. "'- ... a.;o-, ~ ,l. ... ". 1 'I., • ~ ~ I; 1 ~

"CJ.l\nfl (luring' thnt 11pri()(1 :~nll {l11fl

\':pinl)(ll·~ '\"0r(~ l11tll'(\1~- ~::1";11'ip(1 f)1111)1():-cJ(~S

() f t 11 e8 p Tt n1ian er i 11'1111 n1~? __\. .\~-p s .. ' ·

1~h 118, <1, llriIlg t1H? "vpr~T l)(Q'l O(1 tha t Relloell11h.l18
,vas al1p~'e(11\~ Q:i\Ting- '\T"pl111)(;)rg 111nn(~\~- f()r HI)l,)(1]-

~ .:r • l .... . ~ ~ t

1ant. 1)0 th lH~ an (1 "lein lH? r g \\"pre ill fh (l ("\ lIlT>10 ~~

of l)ersnnR ,v11o lInd not 1)(1pll eonl1petp<l in an!'"
,yay· '\vith tl]c orig'iJlnl eOl'111)lnntiol1 illlfl \\"11() ('lir]
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llot a,PI)ear OIl tIle seene ill1til a.fter Scl1ultz \vas
l(illo(l.. Sel10ell11atlS '8 testil)lOll)~ is defi:nite 11roof
tl1::1t tIle orig·in:.ll COIlspirac')T (lied ,vifIl SCll1UtZ..
~Tu.st clS SC:llllltz, ill 1931, lU:l(l taJ~el1 o~ver tIle
IJolicy lJllSirless lJ~Y force f1'0111 otllers, so. too, a
ne,v "11101:>" of Italitl11 crirniJlttls stel)I)e(1 in anci
tool~ it over H.,t llis dea,tll. SclloeIl}ull18 Gt(1111itte,~J

t11u,t Ilei ther' lie !lOr \\T('~irlberg lla<.1 tlll:'l fiJl<:lllCitll

ill terest ill tlle bllsilless ::lfter Sellllltz '8 <leatil, lJe­
ing~ sal~lrie(l e111lllo:yees Ol11:y, "\\TpiIl1)erg~ reeei'7il~g

(1 sclltlr-;'7 of $2()() H. ,veel\:, tlJltl SelloellllilllS ·$'75 tl

\veel~. N eitller Selloelllu:ll1S, Il0r \\Teil11)erg, llor

an~T Otll(~r \VitIless clailllt~{l tl1clt t1l)I)el1tlll t 11~1,(l

PIl te1'0(} illto all J:~ tlrl~tl11geIll(~11t \\~i tIl tIle "It~ll ~

-icl11S", [111Cl 110 ,\~it:npss C"lPll sllg'g'estecl that alJpel­
lc.lllt 1\:11C'V \\"}lO tIley· \vere.

III tile lig'h t of Scl1oe:n]latlS '5 t(~Stilll011):, tl1ere
\VtlS 110 l),lSis ll})Oll ,\~hiell tIle jllry" eoul(l fine} tllclt
tllC COJlsl)ir{le~r clltlrgefl ill tlle ill(lictlliellt eOI1­

tinl1ec} lJP}"OIHl Sel1l11tz'8 (lea tIL fPll(l stor'~Y ill)Ol1t

pa:YJ.11Qnts to a l1IH:l1all t after Selll11 tz (lie{l '\\7"::18 ~lIl

olJv'iollS tlt.tel111)t to iIljeet lif(~ illto <1 (IE~tl(l eorI)se,
[or the- IHlfl)ose of re\"i\~i.llg a elulrge 1(~g'~111:r

})(11"1'(1(1 f)'OIll l)rOSeelltioll. (111j~ tllose
1)U)~1!lel1t~ eoul{l 11(Jt eOllstitllte ()\Ver't <lets ill fllr­
tltertlllee of the ernls]Jirne):, cll::1rg~e(1 ill the il1Clict­
IllPllt" in \~ic~\\" of tlle
eOl1s1Ji 11 0 ] tllPY'

. ,\VC 1'(\ n 11 P,~·(·{l j~' 1n(1<1(\ tIle l,n} i hn~in(~~s 1ul\-i11g'

l.H:e:n tal:el1 n\~er l}~~ elltir(·]~~ 11e'v ,yjfh
\\"1) 01 '~1' ~') 1YlI'\{J.l 1q 1'1 t l}~) rl 1} {'.JI ... , ..1. ,t I" 1J·.." J.("~;1,. 0,.' A lI:'l ..~ -J. "I-

rrh (:k thp() r~" 111)on ,vhiel~

the 111 th(\
jtlry ha~ no
hy t}H~ f'yi{

for
) :
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"If a conspiracJf is Ollce pro'v'ed to exist,
~lnd a, clefendant is pro'/ed to 11a,re l)artici­
patecl in tllat conspir[tc)r,tllen lIe is l)r(~­

sUIlled to remaill in tIle conSI)irac)!, unless
tllere is evitience SllO\villg' that lIe \vitlldre'v
froIrl tIle COI1Spirac)7 a,Ilcl diStlSHociate(l llirl1­
self fronl it al1d left .it."

UnCl11estionabl);, a COllSrJir~lc~y onee 'establislletl,
is presuIllecl to continlle. IIere, 110\VeV'er, tllat
IJreSlllllption \vas COIIlpletely' clestro)Tecl l)~y the
positive proof tllat tIle bllsilless of tIle COllSI)ir~le)~

IJassed illtO otller llands llPOll tIle (lecltl1 of tIle
Ill~lill conspi~~ator. .4.\.fter SCllllltz clied, tllere \vas
nolQng~er cln)· cons11irtlc)" ill existel1ce frOlll \\:11iell
(:lppell~lllt COlllel ,vitllclr::l.\v or rlisclssociate 11i111self.
COIlce<lecl1y', if 'notlling held ]1~11)1)e11ed to clisrll1)t
tIle ConSI)ira.cs", ~lI)pell!lI1 t ,rou}(l lHl\7t~ IlPen ol)lig~e(l

to S]10\V tll,lt 11{~ ,vith<.lre,v befor(~ tlH? t\\"'o ~vear

periocls of lilllitatiolls. Sel1l1ltz '8 (lentIl al1cl the
tflk.illg (rver of tIle 1)llSil1e~~ l)~~ tIle 11e'v Ino1J of
]:talitlJ1S, 110\Ve\rer, lI0t o:nl:~ (l~~rlll)te(l the COIl­

SPiraC)i, 1)11t e11 (1 (~(l it., ins0 rar a s a I) IJe11 all t \Vn s

cOI1Cerll(~(I.

lJ1)011 rea<iillg tlUlt }JOrtioll of ~Tlldge X ott's
clla.rge ,vlliell relates to the flll€:;stioll of tJl(~

~tn tntt':} nf' 1,1 n1 i t~ ti ()11 ~ ~ t ll(),f'llll)) (.H.:' l~h ~lrl i ly- l) }}l"\q"p
' "'''.............. '.''', .A- I..~""' '.1 -i: ~~, .I- '- 1,1 """,'-. '-.1.1,J.. 1.'-,,0..) -L \:.0<, ,,{ i .~' (,1.:_ 1/< l..1. -

eXit tli<lt, in SU1)lllitting' the (Illestioll to the jlrr:,-,
lle actecl l1H(lcr n lllistn.ke of faet as to tIle teBtj­

1110ny-. lrt~ ella rgp<.l tIle ,)11 r~~ us foIl (y\VS (f()J.
11145) :

"I-Jet 111e say' 11erp'! IH)\\~P\~(,kr~ tllere is OIle
flllestioll that, eornes in in the eOllSrri:rae~~

eOllllt t.llftt is llot l).l·esent in 'tl,e felonJ~

COllnt, <'111(1 tllat is t}l(~ Statllte (d~ -I~ilrlittltioJl~.

]:]le 'StatlIte ()f I.J'illlitrtti(}HS for
llloa,llorsis t,vo )~ea,r.s. ~rJ H~ i n(lietlnent \vas
"folll1(l nJ>ollt 1\Ia)i' 27tll or 2f3tll, .1 nB8. ;~"rllerr:~

fOfP, there hllS to be ~OllH.~ l)roof of tlle exis-,
terlee of the eOl1S!)irtley anfl tl:H~ o\"'eJ"t
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Itltpl' tl1an :\ra)~ 2:3, 1n3o, thH t is to 8:1)''', ,vitlli11
tll,e t\yO-)'ear lilni tatiOll. ~rha t is a <f ne~tiO]l
(or )'Oll to (leeicleo ~r'llult it~ C1. tlisIYutecl IJoint.
,]~lle <.lefen(larlt '8 c-ol1telltioll is that SOOJ1 after
tIle 111lll'c!er 0 f l)ll tell He-lllll tz tl1is eCH'lSl)iracy'
e\:a!JOl"<-L teel, ea..ll1e to all t~ll(l; tIla t \vll.ile 801110

of tl1ese IJeol)le COl1tilltle<1 to l)l~l)" or l)~lrtici­

IJttte ill tltis lottery' l?olie)" l)llSiIle~:-), tIle):, {li<1
l}ot (10 so 1111(1er the orig"ina.l eOllll)ilultion or
eOl18IJiraey elJ a rg'p(l ill tIle inrlictlnellt. ()11
tIle otlier httllf!, - tlle .!)eOl)!e's eC)lltelltiol1 is
tlU-.lt the~y cliff eOlltilllle t~Yell aftpr the clpath
of Schll1.t% to l)ctrtieiIJa.te in tl1H.t eOllSIJiracy·,
<'llltl thtlt tIle <lefell(lallt, a,eeor(l~ng to tll(~

t(~~tilllOlly of Olle \vi tll(}S~, I thin k Selloell­
11,111S, ,\~t~s IHl i <.1 h.y Be}loel;lull1~ for 111.s ser~
··viee;:;, tIle ~tlllle ::serv'iep~ h(~, 11(1(1 l>ePll rel1<.ler­
illg, cls Int(~ us ()etoher, 1~}:·;(i, '\\~lliell \\·011}(11)('

\vitllill tl1() ~tatute of lJilnittltiollS.
"It is Yo r \~Ol.l to, <leterlll.ine eOllf1ictil1g

clajllls. ]'he (l~ fell< 1~111t~ eIn i III t h<l t tIle eo]~~
~l)ira.e)~ ellflp(l \rJlell tlle~" tool{ 11e\V IH)sitiollS
llll<.lel' a 11(1\\" an~l)i(;e~ \\~ith other eHIIJlo)·er~Q

~'rlle J.-)eordv- \~ elailil is tlUlt tlie urit!-'ill<ll (~Oll­

S1)i r:1ey (ti(I })e r ~ i ~ t {ln{l t hilt the (1 p fen{1elll t
,YHS l)aicl 1'0 r h i~ sery·i<tp~ \\·i thill tlle Stcltllte
of 1..Jill1itation~G XO\\· that i~ for '~Oll to tlp­
te,rllline. I f YO u iil1fl tlia t the St,l tute of
l.Jillli ta tiollS }l{l~ 1'1111 ('lgcli:n~t the eO]l~IJil"(lCY ~
t11e llli~(lplHPH1l0r eOllllt~ ~'·Oll \rill <let!llit 011

tlUlt, (111(1 )'OU \rill thpl1 take ilIJ tllP (!.u(~stion.

of tIle felonies .. '.'

I t \ri L1 ))p oh~e i'YPt I l' htl t tJ u< 19'p ::\'ott\\'(l~ 1111(1(11'

t 11 p (\ r rOll P () U~ iuq n'p .'~ ion t Iia t Se11 O{ ~ rll HIllS 1U1(1
tp~tin(~(l that liP l)l~r~nnHlly HHltle IH1YH1C"11ts to
aI) IJP 11 ~lnt:' , H:--; 1a tp a ~ ()(' t Ubtl rlD:iG'l '" ~ rter t]Ie
j nry IUJ ( I l'Vt i r(I ( I and itat I (1<? Ii IHi1'atp( I r(H' ~<H 11P

t j nH\ ~J u\:\~' () t t r ('~ ali zp (I j ~ i~ 11 i a !h I r f~ ­

(·hnrg'p(l tIl(' jury (l~ rnnO'Y~ (foJ. 1'I~S--t-):

.. to 1 1U ii.;~ Jl t ;-.: t1 \' hp t~ (~ , p xalldni
(h ~lH'(~q I' 1nndvp\rt (-~nt 1\" ]Htl<lp nue
to von 1hat \\' H~ i n (<<~o r r ('(9 t ~ I.

, ""
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,Se110enl1UllS testified tll[tt lIe 1)erSontl1Iy~ ])ai(l
the d.efen(laJl t 111011e)~~) as la te ~lS ()etolJer,
1~)3G. I fin(l 111)011 lool\:ing tIle 111atter l11)

tllH,t 11~ testiJ1e(l thtlt he IJai(l ,yreill1Jerg" the
nlOlle)T to I)a~'- th i~ clefenrlttnt. "\\.T einl)erg
testifiecl tllut lIP Ila.irl the (lefell(lant SeY"el1 01'

eig·l1t titHes in 1D;·~(j, l)ut l1P (licl llot state 110\V

late ill 1936 tllose I)ayTnents pxteJl{le(l~"

,J"llclg'e Nott llla(l(~ Jl() 111(:)11ticIl1 of \\TpinlJcrg's
testill1011:~ ill lJis 0rig·j na1 ella l'f.!:e. ~rha t faet,
CO111)1eel \\~i t h. t Iie, fact t 11 at" \r 11 Pn 11ere-elUlrg e< 1
tIle jllr)"~ hp acllllitt.(l(l tli~lt \\"pinl)prg· (lie} Il0t

st<lte ,.• hO'/f late in 198G tlt 08e l)a~ll}nent8 f.X'­

teurle(l"', iI1(lie(lte~ \7ery (lpfinitt)l~" that ~Jll(lge

N ott clifl not ronsi(ler '\~'einl)erp:~~ testil11011)ie\Tl.­

(lpnCt~ of an o\:--prt H.et \vitlli11 tl1P lH:rio(l of lilllita-
. tiOllS. In Ids orig"i11nJ ell:1rg'p~ lie ~llhillitte(l the
q11esti 011 t() thE? jl1 r~" .~o1(i 1~" 111 )011 t1l.e t11E.~ory'
that Sehopnhan~ 11(1<'1 t0~tifl(\(1 that ])p 1)erSo11aIly
ha (1 ]Jui<.l 111011P~"~ t () a ]1})0lIn n t a;.: In tp a,~ ()rtolJPr
lD:iG.. If, at that tiHIP" "Tndp:p :\ntt h~l(l rpalizerl
t }1a t Seh() ()n11 n11~ d i ~1 not ~o te~ t i r~'" itis 1'(\ ,1S0 11­

a 1.)1 P t0 n~ ~ UIII P t hat 11 f\ \ r 0 ul (1 11 0 t hnY· P S 11 hIll itt(' (1
t.he qlle~tion to thp jllry at nIL a~ the onl~"

other testilnOn)~ \\-ith rp~!)f"et to 1-)a~~111PJlt~~ ,Ya~

\,:reinl)(irg '~\ \\pllir-ll t(\~tilll()11~· 11P H<:lIl1itte<lly'
(1 epll1 (~(l in ~ lIllieien t.

rrh() 11nePftnintyin ~T1Hlg'p 'Xott~;.: 111in(1~ ,18 to
t 11 p qu(~~t ion 0 f the S tat nt f" n r T.t i111 i tnt ion ~ '\ i ~
{) 1 '~1 J:. Jl . 1 •i urtlPr nr}]larent i rorn trH,l 10 !O\rlng nn~er\"'nt.1on

\yhieh 11(\ lUH(lp ill ruling llpnn a luotioll to (li~­

rnisB the eon~l)irae:' e-IHlrg'p, at tliP (111<.1 of the
'1~) ()(')1....)1(':\ 's ('~"1~,0 ('" "1"·(,) '11 tIl~ i)) (",. '.) •..." _.' "..' .' ( ~, \." . ~ t l...t, ' " •

,,:\()\\.. , a~ to 1'hp lll:i~dpnlPnn(n·

In Y In1nf1 t h(\rcJ ]:--~ n 1ron h1('~nn 1(\

th(,~re OJl tllP ~~tn tntp n f ]) 1111 i tn t 1011~? rr'lH\
ev· i (1 P11 ep to 111 \.. ] 11 ind j ~ 1'1 ntel (~n r nJHi rn nrp
or less eordTiet~in,g- on thn t nt. ~ ~

t nUIED If. - I] Jillll1J1mm
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~rlle tes tilllOn)· of ,\-reinlJerg and Sell0ell]lallS
as to tIle I)a:'·'111el1t of 1110ney's to clppellal1t after
Sellllltz (lie(.l is 1111(ILlestionalJl~" ill C011fiic.t ,,'"it}1
the 11 II (1 iSjJU t eel eV'j(lence ill tIle recor(l tllat tlle
l)oliey' cOln})illatiol1 "·<:18 not e\""en ill existenee
at tJIH t tinle. 1311t l1eitller \\,.ein l)erg '8 1101'
SehOt!1111Hl1S 's testil11011:~~ e'''€ll' if assll111ecl to l)e
trne.~ I)re~.ente(I flll~'7 qll€Stiol1 of fact 11fJO}l ,vIlle]]
the aI)})lication of th.e Strttllte of r~il11jtatioI1S

(I t)IJPII(leel.
C~ertail1Iy' \\-'"eill1)er,g '8 testilllon:- raise(l r10 811C]1

i~slle~ since hE} {.'lit} 110t tEiRtif}' tl1~lt ]1P IJaicl Hn)~

rnone~~ fo aI)rJP11ant aftpr )[a:" 26th. 1936_ or
at an~- tjllle ,\~itIl ill t lH: statll tor:y l)eriocl. Xor

(loes SeIl<Jel1hnlIS 'l~ te~till1011~~ rai~e Fl1el1 j~~lle~

for t\\~O rp(lS{)ll~: }'1ir,~t~ H!)}Jellnnt ,\"n~ 110t e011­

neet(1cl in al1~- \\"a~~ \\Vith tht~ l)a!-l11ent~ al1p,gpdl)­
111H<'le to ,,-einlJerg\; <l11(1 tllPr(\ '\-a~ 110 e,~i(l(lllep

:--:h0"\r ing' that the 111011e~- f' \"" (tr rearhe(1 a1)!)e11 ant.
iSYecnilr!., ~llell r)a~"lnf··nt~ eUll110t l}(l eon~trlle(l n~

n\-ert aets in fllrthprallC*p of the eOl1~1)irae~"

("IHlrg~e(l ill tllp in(lietl11(111t_ in an~~ (1\Ve11t. H~ tlH~

., eOlnl)111ati{JTI " l111n11 \\-h1e11 flUl.t e]ulrJ:tp is I)redi­
eated \\~as no I011,?:er ill eXlstel1ee ,\"llPll the I)H:'''­
III PI} t:s ,Yt1 rt~ aIIef!.'eflly~ IIIH.(1().

Sl11J}10SP Sehnenlullls (lid ~.riY·e In(rn~:" to 1\:f:?il1­
hprg~ for n])l)plln 11 t nftp r ~ell111 tz <11('(1. '\lIB t
\\"(. rro t host) Innn(\~~~ tn he fHlifl for on \\""11 n~e

11(~h a1f '\\v (
1 rp t 11 (1 ~ ~ t (l h(\ 11a i (I ? '\\.,..(l in1·,p rg H n (1

~('hoP111lHn~ \Y'f>r(~ lln Inng'0l" il1t(1r0~te,(1 In :1n)-
, , (~. (.) 1") 11\ ~ II 51 t i ( i 11 '* " "1'11 {}, "t T n v t").l·~ (,,~ ~ ill ill l' ~ i.~ ~.1

II!.. .. ~. A..•.~ <. l 1 $ 'i.: • \ " \ , ( It. ! A't. 't

of I)pr~Oll~ \\"ho hnt I 11p,-pr llPPH

tIle () rigi nnI (~OllSl)i rne~~. ~y 0 rel~lfinn::,]} i r)
hC't'\~P(~ll thelll allfl H111")ellant '\vhieh
\ ~\ tll-l· 1''1 0~ 0 i'~ ~'l n' .1') q '\" l'P i.'~ 'f) +~
! ! 1t 1\ . 1 : ,....., ,t ~ .1 ! •\ t (~.. l ~ 1\ .J 1. t.. ~

Hlpni's" 11nlr~~ 11H1(lp fnr ~()r,"-ieps

·r11r' '·n'·"'· irlr::trllll,!tJj , r IHID UII1UItlfi if·· ., ' !IIUIUlnl



III rpSl)OIlS(~ to thiR <ll!pst.i 01'1 ,1 u(l.g'e Xott llla.fle
the ol)Ser'vcltioll C{llotecl cllJ(Yv'o (f01. 1128;3) tlu:lt:

"If a eOllSlJirclC)" is OJlep lJrO\terl to exist,
H11(1 f1. <lefpJ1(1<111t is I)rO,~()(l tohn,,""e l)artiei-
l),lte<l ill that eOllSI)irae)T; thPJl h(~ is l1reSllrne(1
to relIUliIl ill the e()TIsI.li fcle\", l111] e~s th,er(~ is
p'\/i<le11ee sho\ving' tlla.t 11P \\:itlHlre\v frOlll tlle
eOllHl)]ra,ey a,Jl<l <lisfl.ssoei:ltecl llilllS-elf frolll
.i t H.ll(l .1 eft i t ~ , ,

61.

"If it ,vere fOlln<l ·that (lpfen(1allt partici­
pftte(1 ill tIle COllspiraey· l)rior to l\rtl:'~ 26tl1,
In:3G, (lIle} althollp;ll the eOnsI)irae~~ eontilll1P(1
rtfter t l1at (1:1te, th,e ([efeJlrlau t 1ftlS '1lot sh OU'iL

to h.{tl'e been, lJ'uilt.lJ of OJ?,!I () re rt act 0 r to
ha,re recerue(Z }-nOl1:C.Y ther('!rOJJl) ,Yolllci tIle
st,ltllte of lilllitcltiol1S al)I)1~7."

cannot constitllte o\rert acts 'l'n· l'u:rth,era,nce of
th,at COtnSp-i.TaC:lJ_

1Vllile, tllert\,f()re, tIle clailIl tJ1Ut. 1)a~Yll1ents ,vere
lllade to' ::11)I)ell~lrlt [lfter SClll11t7.; <lied er(~ate(l ~l

eonflict in tIle testilll011V", in tIle seIlse tllGlt it eOl1­

flicte<i ,vitll tIle ObV-iOlls trlltll, it (lie} II0t creat(~

iln"y conflict ill reSI)ect to tIle aIlplictllJilit:r of tIle
st~ltute. rrllftt Cltlilll, I)alpably~ 1)erjllrtol1S as it
\va,s, die} not }Jro"re tl1H,t tIle eOnsI)i rac~r ellurged
in t11e i11(lietlllent \vas in existellee aftel:- n'fa:v
26tll, 1936, or tllclt t-llly' O'lE~rt net in fllrt11era,ne(~

of tllat eOnSI)irac)7 \vas (I011e aft(~r" tlU:lt (late. .
Tlltlt t~le jllr'~! diclll0t }Jeliev"'e eitller "Teillberg '8

or SC}loen}lalls'8 st.ory· is apIJarellt froll1 tIle f01­
lo\ving (Illestion ,vIlie}1 tIle:\" Sl11Hllltte(1 to ~Jllilg'e
N ott t:lftel" (lelilJeratiI1P; :for SOlllC tilllP:

~ .-

It is olJ\dnus, th(~rerore, t.hat, (l)tholl(g~h

<li(l not l)p]i(),~e thilt (:lnYI1H}!lP~~~ hnrt 1)('f1n

to or for il!"lllPlltlllt n.fteJ· '.:\ra~~ th~ '1 tlle~~

\vere, ne'lPrthplp~~, iIll l)pllp(l to <l()e"i<-lp
tio]) of tIle St:.ltllte ()t' l.Ji.lllitnti(}ns

f'r

t,~",· •.. ,,", "-
- -- . uC-l-ltitIitOlUEtt- .,. ItL I ... Li .. Im.lilt n ·"RfulfX 1 .' " ," .£.- ftJinwrrr - -f! I QPII .fltt"·"ol
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lliln, on the tJlcor'y' tlHlt affirli1ative e,ri(lenee of
Ilis \vjtll(ll'(;t\V~ll 'vaH Ileeessar~.r. ']~]l(lt tJleOr)r, as
alrPtt<l~r iIl(lie,lte<l, ,vlriJp sonnel l~l\V, llas 110 rele­
'''HIle;~ in tltis eclse. I-fere tIle t(~stilnony- SllO'VS

tllH t t lIe I)ol.ic~v (~Ol111Jlna til)Il \V~1S <1 estroy'e(l l))~

the <te,ltll of the,ehjef eonSI)ircltor all(l tllut tIle
lYusiIless, of tllc eOlnl)i:ntltion \vas ta]~en o·ver l)y
otlle-rs \vi tIl \V}10111 a 1]I}ell~111 t eon.ee(le(ll~" }lcl<1 no
eOllneetiol1: ~l~lle rlestrlletioll of the e()l))l)illcltion
ol)\Ti!lt(:\(l tllP ]leees~it:v of ,vitlHll'H,\ving flIHl tllere
,~ras Jlothil1g- left to ,\~itll(lra\v froIlL rj~11e OI11:y
\va.y· ill '\Vllicll a r)l)pll~lll t cOllIel il·tfi-r'Jna.tivel.lJ 'lV'; tIt­
dra-'lC,-·-HS fT11<lge Nott ellarg'(~(l ,vas n(~C(~S8~lry·,--­

'V011h1 l)e 11),0" ll1111tillg' 111) tl1c lllellll.>ers of tlle
orip)nrtl eOllll)iJlclti on \\TllO rell1aine(1 aJi··vP after
Sell u1 tz <lip<l'1 ~ln(l ()11 te ri ng' ill to ~l forll1al ngl'C'e­
lnpnt of (litS~ollltion '\vitll thPIU.

1t i~ ,1J)I)[lrell t, the rpfo l"P, t lIn t tllC j llry~ ~ S \Ter­
(] iet on thp'CIIIPf'; ti on of t It t~ Sta tllte of T.ii uli ta tions
\vas ba~e(l 1111011 <In (~rr011POll~ a }11)lieu.tioll of tIle
1fl.'\'". rrh e~· ele~lrI~~ i 11(1 i (~at(1(I, l)~¥ their (1110S tiOll to
tIle (:ollrt, tllClt they (Iishelip"vecl tl1(~ teRtil11011~'" of
"/ei nlH~rg' aIHl ~cl1oell 11a 11~ ,18 to r}(l~~lllellis to
c1"I)IH.lIIHJ1 t flfter Se}l'ultz (Ii ()(l. rl:11e only· I)1~111Sil)le

(~XI)ltlrl(1tiol1 for their \T0r(11et is tll~lt tl1e~v lrn(ler­
stoo{l~ fl'Olll ~llHlg'p Nott ~~ ell[lrg-e, tllut it ,\-as
i11 e111111)('nt 111,)011 clf>r)el1 rlll t to Siglli f~; llis,vitll­
(Ira \\ral b~~ HOIHP a ff 1'1Uati'vP ~let~ e,r(~ll tllOllg11 tlle
evOi(lene(~ S}lO\\'"(l( l tllnt no l)olie~- g',1111P8 ,\-pre 0lH?r­

at{\(l un(lf~r tl1P nrig:inal (iolnhillfttioll or (~f)llFr}irHey'

ehnr}.~(\rl ill th(\ inflietIUPl1t <1ft(~r Helll11tz (lip(l~ or
(It any tinlC ,\~i thill the sttltlltor:'r r>eri()(l of lil:li~

teltinll~.
~l'}lHt no J)()lie~.~ \R'HII1PS '\"'(\1"(:

(#01111 li 11 (1 ti (")11 aftp r ~(·11111 tz (1 i (if1
(l(~nep(1 1}~~ thp faet that thp :h:1~t l'\"P

off(~n~p <l,n.eg'()(l in th(~jn{lietlllellt Oe{~llrr(~(l on

"Ill T Ill·;'·· :MlJII FE !i N,-. 31!iiH~jl!!nIll! ',flOC .r t .. l'lf
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()ctober 2/2n.d, 193.5, at or abollt the tilIle of IIi'S
(letltll. It 111llSt lJe borne ill 111iIICI. th[tt, tlecor(ling
t() tIle tlleOr)~ of tlle I)l'OSeclltjo11, etlell (la~y '8

0l)ertltioll of the polie)·" g·C1.l11eS eOllstitllte(l a sepa­
rate contri'vil1g~, IJl'OIJosing; uncI (lrtl\v.iJllg~ ,of a
lott(~r~l. ~l"'lle I)istrict .1\ttorlle~y fl(1111i tte{1 tIlllt 118
IJiel\:e(l tIle elates Ollt at rilll<.10rll ftn(l tliat, eXceI)t
for. the. felet tha t lie (litl 110t ,visIl to lllcll\:e tIle
irHlictlllent llll\\ripldy", h(~ e()ll]Jl lta\'rcehal'gecl a
Ser)~lr[lte Sl11Jsta!1ti ve ,;rioltltioll for ev"ery' <la)'" 011

\Vllicll tIle gtlllle ·\V~l8 OI)er~lte(l. ~rl1clt lleillg' 80,

the (lllestion IJrespnts it~e]f: "'''"}lY" (10 all the
811bstul1ti-ve <.yffe11Hes tlileg'erl in tlle jn(ljctlllellt

fall ,\~itllin the }JC'rioc! IJrior to Sellultz's (letltll;?
~Illle arlS\Ver is olrviolls-tl1ere \vere 110 I)olic~"

g'c.1111es 0l)ertltcrl 1)~" the eOIIIIJillnti()11 after Sellll1t~

die(l.

POINT VI

The Court erred in permitting the testi~

many of the deceased witness einberg-to
be read into evidence, and in :refusing to
permit any inquiry into the circumstances of
his suicide•

.J.~\t tIle illeOl11T)lpt(~(1 trial of tlli~ {leferHlant
re~111til1g" in a 11)i~trial 11rHHl tlH:\,~ith(lrH',\~<ll of
<I juror lH}ean~p of iHl1)rol)pr ern:..;:.::·~pxalnillation

h)7 tIl() J)i~triet ""·\tt()rnp~", C;P<}l"g'P ·\\"'pinhergo, Hll

irnrH.notant \vitnes~ for tlH~ l'>po}11p, \yn;-; ("il.llt1(·L
p X~11l1 j n('10 ( I" ttl) {{ (~1"( )~~'~p Xal} 1ill {~(l 1)~'" <le f (ill rlclllt ..

;\ftPf thp eOllllnel1('PlllPnt of thp trial
,in, tIle .jUf.)g'!;')(:llt of eon\"i(~tj(}n HIll
(1)<] l)pfor(}. hp \rH~ eHll(~(l a~ a \\~itn(~~~

1)eOI)l(~,! \ \feinhelog (~Olillni tte(l ~ niei(lf"~

In relianep llJ)on ('1 o{lt: of (iri lninal r)rfH~(}{'!nrp~

Seetion, S, his testinlon~~ the 1 \\'Us:

J
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off(~re(l in, c"vi<lenee. ()hj(~etio]l anc1 eXCeI)tioll
\vas ta,kell to its (1tlluissibilit)Y g'enerally' (fol.
1!}71) . ]~'llrtller, tl1e .(lefencla.llt s0l1gl1t to IJ!'()VP

tb (~ elrerllllst}lIleeS 0r ",.eillberg~ 's Sllici(le.. It is
uIl(lerstoo<l tl1a.t "leinIJerg~ I)lea,de<1 guilty to all
COlin ts of tIle in(lictI11el1t before tIle lllistrial UI1(1

tllut lie tlleIl, ,vitI} otller .\\ritllesses in tIle e~lse,

<111 C011victcci felolls !l,vaiting sente:nee, 'V~lS perM'
llli tted lTy all orcler of H. jllstice of tIle SllIJrellle
(;o11rt to l)e relllo·veci frOl11 tIle (~it~1" I?rison ,UllCl

Il011Se(1 ill tl r<:~si{lence ill tIle COllnt~y of \Vest­
cllester, \vhere tl1(~~" \vere ~llPI)OSe(lly· llilder IJoliee
g'llurfl. ~rllrollg~]l tIle lleg'lig'elle(~, it 'VB,S elailllecl,
of 011(~ of tllese g'tlar(l~~ \\Teil11)erg 'VtlS elltllJle(l
to I)rOellre tIle oflieer's IJistol ~111(1 \vitll it 110,

Sllot ClJ1CI ],il}ecl Ilil11S{:lf. .~C]l(~ (;ourt, 110'Ve\rer,
refllSe(l to I)erlllit rtIl)'- inqllirj7 into tIle eirelllll­

stanees of "reillberg '8 Slliei(l(l, to ,vlliell olJjectioll
\vtlS (lnl~y 111itcle (fols~ 19G2, 211D). TIle testi­
lllon~~ of \\TeilllJPrg' ,vas therelll)Oll r(~a(l to tll(\
jllr}'". ~rh~lt testilnon~~ is tlle 0111~" SOllree of
l)roof of SOl11e of tIle 1110S t i111lJortullt <111(1 e~BPI1­

tial elelnents of the l?e()I)I(~ '8 ease ~lg::liJlst tllC
<lI)])elltlnt.

«. ~r\VO seriOllS errors, tIle aI)I}ellallt co'nt(~ll(ls,

,vere tl1erelJY~ COI1IIJlitte{1:
(:0(1e of C'rill1inal I?rnec(111re'l Seetioll 8, so

tlS 111H_tpriv..l, rea(ls as foJlo,\~s :

, ,~pet i (')11 86 ] '1 i .tr11 t S 0 f d(1f e11(}il11tIll tt
erilllinal (1.(ittion.

l n (l erilHinal
titl(\<l * * *.~

;--;. tr 0 1) r ()(111ep \\. i in Ii i~ IH)1-HIlJ an(J
tn hp eonfrnntpd tIl t'hp \\~itn(\~~()8

llilnin thp l)rp~ene(h or tliP t'onrt, eX<:PIJtthut
>Ro '*' ;~ ({I) 'Y'l 1(:> lOP t Ii (.1 (I {~f~,~ 11<la,ll t
«iOll,\'I,U beeJl tri(~(l lllH-,n (in il1(lietlll(~l.lt or
fC)fl11ati()J) ellllJrnei tliP f'U.llle

iiil 'Il1m---·-~1i1 _. an- __ &



testill10D)T of any ,vitness \VI10 has testified
upon such prior trial may be read in evi­
(felICe UpOll any Slll)se<lllept trial of tl1t~ 8<:11118

indictll1e11t or inforlilatioll, lll)on it l.)eillg sa"t­
isfactorily sllo'\vn to tIle court tllat tIle \vit~
ness is dea(l or iIlsane, or C[lIl Ilot \vitll (lile

clilig·ence be fOll11Cl ill tIle st~lte."
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Fflle italicized \vorcls, "lIas pre\riousl); been
tried" fllrnisll tIle groll11ds for tIle first· a.ssign­
lilent of error"vllicll is, tll~lt, \Vllere ,111 tlttell1ptetl
trial restllts ill tIle \\ritll(lra\val of a~ jlll'Or and
tl1erefore a l11istria1 becallse of llliseo11<111et 011 tIle
part of a prosecutor, the defendant has not been
trr·"i.ed in tIle sense ill \vllicIl tlltlt l:lllrase is llsec} in
Section 8, Sllbdivisioll 3-D.

It does not appeal· tllat tl1is eX~let (ll18Stioll lIas
e,Ter conle before tIle COllrts of t11e State of N (~\\T

Yorl\:. \la.rious sitllatiollS lla\Te IJeell IJreScllted.,
fallil1g to Olle side or tIle otl1er of tIle l)rolJlellL

III Taft v. Li,ttle, 178 N. Y. 127, tIle (:ollrt of
Appeals held that, where there had been a hear­
ing before a referee at ·which a witness had tes­
tifiecl; tIle trial or lle~lril1g ]l(~\Ter 11~1,Ji!lg forn~1al1J~

terlll.in::lted becallse or tIle de,ltll of tllE~ referee
l>efore tIle evi(lellCe \vas fincll13~ Sllbl11ittp(1 to l1illl,

although both sides had rested; and the witness
l-lil11self ll~lving tllereafter clietl; 11})011 ,1 SllllS(:)­

flllellt Ilea.ring before a, 11e\V

111011:,l of tIle clecease(l \VitlleSs llligllt 1)rOl)erl~7 be

rCfld ill evidellef~p

It lla,s <11so l)(~ell Jlelcl l))~ tIle C,1 011rt
ill .l~)eOl)le \:. E}lliott, 1.·72 N.. 1~. 14(i,
seeoIl<l trial of ::111 in(lietllleJlt, ::1 eOJ1,,~

\rietioJl o1)tnillCcl at tJl(~ Jlrst tri~ll lUl\:rin g'

re\Tersecl, tlle tnstill1011j~ of H ,\"it11ess
tricll, (leeea.-se(l at tIle tilll~~ of
lIltlY l)e l?rol)erl;r" reatl ill e'vi(lellee~

I.....Is; - -. lfille. Ill!li.IiIS
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rI'hl~se rases seeln to l)rOeeecl nIl tIle theory t}lat
.::111 of tIle e'liderlce ,vas before the trier of f::1Ct,
\vitI:! (1 filII all(l COIlll)lete 0lJI)ortll11ity for cross­
eXftl11inn,ti 011.

l311t in other eclbes \Vllere tllis Or)IJOrtllllity· for
erosS-PXHltlil1ation \vas illterfer(~(l \vitll or \vJlere
tIle lIn t.ilnel)T terll1iJ1H.tioIl of tIle tri~ll \vas the
falilt or the I)tlrt:f see]\:illg' to renel into e"vi(lQllee
the tPstil110n)'" of a. \\'"itnes~ ~inee cleeease(l, the
rig>ht to I'pac} snell (~\!i(lpneE~ has heen eOllsid.er­
al)1y· cllrbecL

Sllell a e,lse '\'"HS 1~1or!p,lJ \'". Ca,s·tor, 6:i j\l)P.
Iliv·. ;'38. rrhere tIle IJlnintiff f-:Ollg~ht to reeo\~er

a ~lUlr(\ of r(~nts <111(1 l)rofits. ~rhe rase eall1e 011

fo r triaL (111(1 after the 1)lail1ti ff 11a(1 reste(l, the
rlefendant '\~as ea11(\(1. [1'1 th(~ eonr~e of hi~ Cl'OSS­

exall1illHtinn, a, "~(1I'ia11ee ""(l:-; (lpv·plol1e(1 1)et\VeeI1
llis teHtilllon~~ all{l tIlE: rdleg'u tions of llis allS\Ver ..
al1(1 H Inotion to eOllforln the nns\\'pr to tIle 11roof
\vns Ina(lp. ])I~lillt-iff '8 eOl111sel I)Ie~l(le(l SllrIlrisp,\
[111 (1 t hp ('1 011 r t 1)(1I(1 t1HIt 11 P \ \.as t:nt i t Ip(l to a n a (1­
jOlll'l1111()nt .. n~ the an~'\~er onp,;ht to lle al11el1(le(~L

rl'11(\ }Jlail1ti iT ~s r()qllP~t for all a(lj01.1rll111()11t \\'n;:;

th,Pl'()11}){)]) p;ral'ltefl; thpl'pafter thp nllS'\"{~r \Ya~

illlleJl<.1e<l (111<1 the aetiol1 taUle 011 ag'~lill to 11('

trie<l. ~rpnn\\'"11iIe, hn\re\~er. th,p '\y'itllf\SS ,v11nsf~

cros~-exn lllinnti 011 ,va ~ ill terrul)t{)(l n11(1 left in­
eOlur>lptp h(1(l flie<L lJ" }H')!l the rptrin.l, ]lis f)re­

~/iou;) te:,.tiln()11\~ \\~H~ adn 1i ttp(I lllldpr olr.·J· Qetion. .
HJl (I exePI) t ion. It \\'nN 11 (i1(1 that t h.1 s '\'"as (\ r r 0 1\

]~he {\ H.l rt ::S~ti(l (1J. 40) :

'~lt 1;': eOlltpntlp(l~ ll0\\'P\~(,I\ that a~ thp ,rit~

llP:--:~ had nf,t eOllilllptp(l hi~~ tp~til11nll\" and
til (l r {I II H (I n{) t }H ~ () 11 -~a t r inL hut: n 1H i~ t ri -~lL the
tp~tinlOn\O \\"n~ inndnll hl(~. rr'hi~ eon
t ion~ \\"p' til1n k~ ~hou l( I bel ~ n~ taill p(l~ 1t.\\'H ~
J1 ot tp~t iH10ll~' g:j YPll on (1 t ri(ll, for \\"'n~

n () 1'1 (\ I-~e~ idp s.. t 11(~\ P x n111 inn't jon 0 r a \r i tn p~:,

eonsibts nut nJone or t IIct eli brrt a

, .. R "
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!)eoj)le v.SereranCf\ {it lInn 1,82~ 22
N~ '\~e 8. DIt

I t iuu~t bp eOJl(*(ltip(l III t l!p llrp:,pnt en.se that
\\~pinhpl'g"~ ero~~-pxHlninHtion. ~o far as (lesirpd
tlo\\"n to the tiH1P or tllp dpe]nr;ltion of tIHl lui:: ..
~ ria L 11(1<.1 hppn (*oln plptp(L It i~ pnti rpl~- T)(}i'~i1)1t?1I

110\rpVer'l tha t hpfnr(\ the (inn("Ill~iol1 ()f tlle tn l.:inf!
(tf (~\~i(l()n(~P'l fllrthpl" ("rn~~-(iXall1illntit)n 1·il1,:..:.:11t
IIH \~P ;)(\()lll'entlf\r()('( Hfl \~j ~a :,Ip a11(1 11u(1 it llPen
rp( t11(,~ tpd~ the (1 011 rt \\'"Ollhl no (loul'.Jt ha,-p h('(~n

j U~ t.i ned'l if :n ot (i{nlll)pll(~rL t() grrtnt j t.

;p, ";'"'''''.

tIle cross, ~lnd a IJa,rf.y· cannot be clellri,;red of
tile rig'11t t(} cross-exaIlline 11is aclversar)1' '8
'\vi tnesses&

fIe ITla)i' \v·ai\re the l)rivilege as 1))1' (ief~1111t­

i11g~ 011 the trial, or he lIla,y' forfeit it throl1g'll
11 i s fa,111tor })~y 110t ttlki 11g~ a(} \"'~l n tag·e 0 f t 11e
OI)porttlI1ity', IJllt he eaJlnot lJe (le!).ri·ve(l of or
lU~l,re sllel1 right taken H.,vay'.

It is llere (-ollee(lerl tJlclt 011 the el'OSS-f~X­

Hll1inttti()11 of (,ihC-trles S. ~~orle~·; the \yitJleS~

\V::1S i11 terrlll)terl l)~,~ the (liHco\7cr)T that the
ev"i(lence -,rarie<l frolll tIle (leferlsf~ IJ1e,-t(10<1,

.H.11(1 tIle COllrt \V<:lS a 11t}-lorizt~(1 llI){)ll tIle l)lclill­
tiff's COllllsel sttl till,g' tlJel t lIe \vas Slll])l'ise(l~

. to g·r'111t n.n tlfljol1rnlllel1 t, as lle (liel, for tllP
IJllf!)OSe of elluhlillg' (lefell(lallts to H.lllenrl
their IJIl~cl(lillg\ 11he eOl1telltioll of the de­
fe.11flal1ts t.ha t the I-")laill titl\ Iltl(l lIe ~o (le­
sirpfl, lllig~llt Jltl,'-e C(Hlll-)I(~tpd the cross-exHllli­
llatioll <1J1(1, thel'f'for(~, it is llis O,\Vll faldt
thtlt it \vas Ilot eOlnl)~(~te(1, is ,yitllOll t lllC ri t~

~rll(~ tl'ie;ll ,vas interl"llIJte(1 to en:l1)le (lef~lnd­

ant to ~11)])1)" for the aH1E~n(11l1ellt~ aurl Ul1ti 1
thtlt ,yas g:rnnterl or flpnip(l HIlt! a np\f trial
hntl~ it \\¥rts plltir<:)ly rig'lIt to stISl)(::11(1 furtllcQ'
exal11in~ltioll of tlle\\·itne~~. ]~]lererore\ tliP
(,l'o~S-eXall1il1a.tion \rH~ IJre\:elltefl H11(1 1'en­
(!erec! ineOll1I)lptf~ h:~ no fi:llll.t of the }}Inin­
tiff."
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lJntil tll(~ (~,yi(lenee 011 }Jot.h si(les is COIIlpletecl
UJ1(1 tIle C~lS0 fina].l~v Slll)lllitted. to tIle- jllr)'", tlle
l~ossibility" al\vftys exists tllut cirelllnstances lI1H,y

~lrise rell(leriIlg fllrfhpr ero~s-exall1illatio]1 not
only· .l.lrOl)er l)llt il}lI)pr~ltive .. rpIIC aI)pf~Ilant l1Hfl
110t l)eel1 trie{l theretofore: lle l1UC} IJeen 111is­

triecl; tllis fa-lIlt \Y::18 110ne of llis, all(} the lleces­

S~lr:y eOll(litions for an (l(llnissioll of '\Teilll)erg'~

testiIllon~", as laicl (lo\vn b~~ ('i()(le of (;rill1illHI
I)roce(1111'(~, ~petion 8, Sl11)fli'vlsioll 3-d, tllerefore
(liet 110t exist, <1J1(1 the aclrllissioll of tlle t(~stilnOll);

\V<:18 t~rror. It 1'1l11st l>e hOrll,(~ ill lflil1d tlltlt ,\re (lre
fleali11g \y{th ft eriI11inal ~ttltllte~ of \\:"llicll t11e a11­
l){:~ll~lnt is enti tl (l(l to :1 striet eon strlletion ..

j\ fllrthrr Hll(l <:~qlltl11~" ~lll)~tHntial errnr, ]10,\Y­

eV'{lr, \YtlS eOHllni ttp<1i n the r(~fu8nl of the (;Olll"t

to l)erln i t inq II i r~.~ jnto tlle ('1 relll H~ t<111ePR of "ipjn­

l}prg-'s (lpath.
~r11e r1 pf (\11 (1 a 11 t s () 11g.'h t toplieits1.1e] 1 eire11111­

stnncps, HIH1 fl'(nl1 tlle rp('or(l it t1])l)pars thnt it
'\",18 eOlltelltlP(l antl i~~ n.~ a ruatter of ftlct~ Illorp
(Jr les~ p:en er('ll ]\no,\·lp(1p:(J·~ tllHt nftp-I" tlle <le(dl<lr­
illg- of th(~ Ini~tl"inL in tl1i~ ease tl11 ()r(lE~r \\-'~lS

111(1(1(~ l)~,·· "JI'r...Tnsti(:p IJpeorn at tll~~ instnllee o{~

thp I)istr]et :\.ttornp:~ l)~~ \rhie11 \\Tei111lPrg H11(1

otlleI· 1")e01)lp'~ \\'"i tllPS~()S ,r110 h(1(1 also plell(]p<l
g·llilt~ .. to tllP inrlictlnpl1t \\~prp rel11{)\~e(1 frOl11 tl1(~

(~it~" T)ri~nn tl.l1< 1 lo{lg'p<l (}utsl(l(":\ of tIle eit:,~- ill ~l

T)](le(~ 1~110\rn on l~" to t lip '_Oi st riet ..:\ ttorl1e~"" <1J)(1
his rel)rp:sen ta ti ''"P~, anrl that \\'11 ile the)~' ,vpre ill

t 11 is 1()dg'i 11 ,£!" an r1 ~nr) J10 ~P<-11 : ~. 11 Il(10r 1)01. iee ()r
ntJler niliein1 gun. r(-l .. ' \""(~i nl)er~~ t11ro11g-11 tl1P 11(~,g'­

]ip:cllep (d
t on () or lli ~ J.:p{\pprs nr,g'll:lr(ls~,ras (111­

nl)lecl to r)1'oeu rp thf: nfTiepr'~ rp,·ol,~pr anrl ~llont

llilllS~~lf '\vitl1 ,it~

l)roof ()f tlH~~(~ f:':let::'ll it 1~ 81Jl))11ittefl~ \\"'011](1

ha\'"'o IlPep~~it-ntf'(I th(~ pxeJl't~i011 of \'j'(~iJll)er~'ls

stllt(~Illent ..

,····-n·· .. ...



· G~)

ll.totes· 'V~ [rl'l-l~te(l ~CJtate8, J:78 TT. s. ~t58, I)reSeIlts
H ~triking'l~y Silllil~lr situr~tjoll. l.~l)On, ~111 HI11)Qal
frOl11 :1 j11flg111eIlt of eon\rirtioll, it c1f'I)e,ttfP<1 tllat
0110 rra~~lor \vas all illlIJort,lnt \vitness ap;LllJ1st thp
(1 E.~ f E~n (1 a II t.~ . ~rH,'Ylor \\" (lS 0 rigi:n n11 y e11 a r g'e(1 "\\r i t 11

tllP Hnl11(~ offelu:;e jOil1tl~~ \\·itl1 tIle UJ)1)cl1allts, lnlt
bee{lnlo rt ,vitll(~SS for the (iOV"ernlIlel1t HJ1<1 testi­
fle(l an<l 'VEtS cross-eXHllli ne<l at a 1)fPlil1li n(lry'
11eHrin,g~ It tllen cl11pearE~d froln, tl1e tpstil11()11~"

of all ng\'\Ilt of tll(~ '"[i"e(lera] (~O\TPl'Jl111Pl1t:

, , ~[,htl t ~rll\'-Ior an(l tIle other tIl rf~e <1 efel1(1­
HIlts 011 tr{lll \vitll J1illl \vel:e 11elfl for trial l)~r
the eOllllni~sioller ;111(1 COllllllitt0(1 to jail \vitll­
Ot1 t IHlil to a,'Vfll t tricl1, allel tlltlt sinee that
tllne the sal<l rl~a,~l()r lIas llPPll eOl1Hlle(1 ill tl1e
I'TeffersOJl (:Ol1]lt)~, j\]n.lHllnall j::lill1H(ler enrl1­
lnitll1ellt i~SlIP(11)\~ s:lid cOlnlni~sioner: that
after the hep:innilig- of tlIP present tri'al on
thp 20th of tSel.>telHl)(Q·.. 1S!t~~ hp \YPJlt to the
jai L tool{ }~ni{l ':1"'<1 \"10 ri nto ltis ell~tO(1y ruo rc'
tlin 11 t\ro (In\~S 1)(:fol'p S~li(1 rrn.,~lor 4,

HIi( 1 t hat s ai ~ I r 11 a ~'1 11 () t ·
~ine(~_ hut thflt he h<1({ IJltlcecl 111111 ill

o r nIl e l~~ (1. {1. \ •. 't :1 \ \~ i t 1:1 P SS

l11Pll t in this .t~lSP'! ~trlletp{l
re n \-10 r s t i.1Y' :1t t IIP 11 0 tel 11i g:}lt \\'i t 11 11 iB

rHl}lil~~~ H11;l thtltil1 1)llrSllfil1ee""" SH.H:t 111~
~t flleti 011 1~a~~10r l"Pl1l-nirlPfl tllP 110tel rJ~11es­

rIll \~ 11 i g-11 t allfl \ \'e(111P~(1~1\"'
a,l)~{lnn;lp( 1 011 rrlll1rsfln.\~: tlltlt
in tlH:~ eorri(lors .,
i' P ~('~ i i) e 1::: ~) ~ p q'1n 11" ~d1~) \ ~1\ ~.. • (",~,..," t. .... l, A. l,.I..i. ... ,\ ({:t.• ~

{l~ (1 \\~itness .. al )()llt
nIH1 tl Hl t \yll(\Il'

lip Ina(lp n, ~p{lr(i'h

In in tl,'ha 1nil (1JH1

nnd\ cOlllel
1 tl~ to

T""
S110\\"11,

t rin.l~ thp f
(:.~.( )11 r t.

&iitZl'."C·.·;I11U···'tlH 1'1 1!ll
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l"'ft-l~"lol~ 011 the lrrp]il11i11ar~· E'lxal11irtfltion to l)e
1'eo.(1 ill eyri(lpnee ,ig'ai!l st t ll(J (]efeIl(larl t~.. rrll e
SllI)rfilJle (~011rt cd~ t11e 1~'nj ted Sta tp~ )lel(] t l1at
tl1is \'.(1$ (~rror~ l1pe,p~:sittltjnp: tllP re,-e,rsal of. tIle
(·oJl\~ictiorl -ag'ain :<t tllP (1 Pi·Pll°(1n.l1 t~ t Jlere 1)~- !)rejll­

llif"e(l (1)1(i \y rnt() Hi' 1'011()\\' ~ :

"""""e arC' of (1)1.111011 t11at t]le H.xII11isF-io]1 in
(~,~i(leneE.~ of l~aylor'~ staterrlPllt or (ler)os'itio11
ta]~(111 at t Jl~ (~Xalrlil1i11g trial \\~as 111 \~iolation,

of the ("nI1~ti trrtoioIla.l 1:1 g11 t of tlIP (IefPllflan ts
to, 1J(~ e(J 11'f l'nnte{] '\,.. i t11 't11 E~ \ \ ~i tIl PS~es agoai 11 St
tllPl11. It ('11{1 1'10t HI}T,ear that rr·a~-Joi· \ya:s
a1)sPJ1t frolll the trial. l)~~ t l1e :'llgg'pstio'Jl; ]Jro­
ellrE,ilnent or aet of thp aC(,,11~e(1~()n thp e011­
tra r~-, lli ~ a l',SPll ee \\~tl~ 111(111 j f f~S t1:- (111~ to t l1e
11~~}:rli~()ne(1 of tllP ofli('ers of tllP (;o,"prnlHP11t*
l'a"~~]or '\~~l~ a \yitl1f~~:' for tlH1 T)l"OSeel1tinn"
J-Ip }lad l)(lPll cfnnllllttPfl to jail \\-itll011t l)ail.
0\\'"e 11(1\"(1 ~et~n t11n t the ollie} al tltr(l}lt of tIle
l--J1ite<1 St[ltP:, 1J1 ,~iolat)on of la.~\- tnol~ ]lllll
frol11 jail aft pr tl·1() trial of t 11i~ e(l~p C(tl11­

11'}(llle(lcl, nIHl ~.trrll1p;(:s1~-- e11cnlg'h~ T)lae(1(111il11 irl
e}large 110t of 2111 ofnepI" 1n1t of ~lnotller \\-it­
l1ess for t.he· (lO\"~rl}11H?nt \\~ith i:nstrllcticfllS
to 'tll~~ ]attpr to allo\\" 111111 to ~ta\"(lt ~l ]lotpl
(1 t l1i gll t \'-1 t 11 lli s fall1.i I\- ~ ~\ 11 <'1 (H1 tll€\ ,"e r\~
(la'\';' ~\-]1eJl l"a,-lor \\~as ·cHJle(l as a. ,\·itness~
~lIl~l \\"itltiJ1 ~ln 110llr ()f l){~inJ.~ (tnJlefl., lIe \\~'<lS
ill tl1P enrri(lnr of tlH? eOl1rt ll()ll~<:. \\11<;:n
eal1(?{1 to testif~- liP (li(l 110t aI)l)par .. ~,

If it lH,} ec)nt(1n(lp(1 thtrt in ill~?

J1oles ca~p tlH:) ~11r)rPlnp \Ya~ lJ011Ji(1 l)~<oc t}le

11roy' i ::3 i (')11 0 f tl"l P J~~ t:~ (1 (~ ra I (~n11 F- tit l11 11 (1epssitHt·..
in g' eOll fr()ll ta ti ()11 il erilllil,1~lI

trial, tbp rpl)l~- j~ that t1118 rigJlt
i~ no 1(,)~~ n rH1 rt 1
1his r
lJil10f
[~~t,\"..

(~rilllillnl

; , , E' rli:zr::.' --"@i
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SlllJI)ose that tllf~ ~lllsellee or <len tIl of tht~ \VitIless
\VllOSe I)re\"'iollS testilllOl1)T is SOllg'11t to IJe 11Se(1
s}lull be il1 .I10 \v(.l)~ tl1e f<'lllit of tIle })eo};>le.

~l'lle a'I)lJ(~11rlnt ~,;tal1(1~ COll\'-ictecl lllJOll tIle tes­
tilllOllY of \\:'eil1t)(:l'g, fl eOllY'ietecl feloll an(l u(l-­
1.11 itte(i 1)el' j 11.1'er , HIl({ t 11e eredi biIi tY 0 f \ \.7ein­
})erg"iS te;~tilllOll::/ ill thit; t.ritll 11(18 11ev"(~r been
l)a.~t)ecl lIl-lOll l)y tlIl)-y jllr)~ \\yll.iell ~(l\V ]lili1 011 t.he
stal1d nIH} h(~(:lr(l hilll t(S;stif~~. ~I'lii~ i;s 110t the
UTJ1J()11(111 t '~ fa ui t. 'J~ liP 1111 S trial \r~l~ eallSPtl b)~

tl.le l)eol)le thrOl.lg'll tlle lll.i~cOl1(luet of tIH~·ir rer)­
resen ttl ti \7e~ tl iP l)i~tl'iet ...:\ttor1-1e~-. .i\ t the in­
~t{lllee of the .1 )PGllle'~ oflieer, tilt: l)i:-3triet ..:\ttor­
11e~¥, anc!, it \rOlll<.l al)lJear frolu the recol\l, SOlllP­

\\"11[lt ng'ain:st the hetter jUflg'l11el1t of thp tJll~tjC(l

of the ~ulrrPlne t\HJrt \Y]lO 111(lfle the or(Jpr~

'\\'"e in hprg' \\:(1 ~ tuken frO!ll the (1ity 1) riS()}l alH 1
lotlg'(1{1 in a (!\\-tdlil1g' 11ol1~e ,ill the (~ll;)t.o(ly of
~11'111 t~ (1 g' iI(l I' ( I~ . ~1 ~ .11 r (.> ngO}l tIl e 11e.~'Iig'(} J1t (: () f ()11 ( •

nr thp~e gTHlr(I~~ t hp l)(}o!)le'i'J ;.:,eryrUllt, '\\'" (-}in 1,)(1

"vas ellah!{,(l ll) I) roellre t h(~ g'11ar{1"~ \\~ea]JOJl alH l
kiJ 1 11 ilUSt,ll f \\' i th i t ~ .sOl!l(~ til i llg' \\' hi.ell etorta in1~~
\r () u] (1 not ha Y·(.~ hnI) r)(~n (l{J i11 ( 1i t y I)r i ~ 01 L

rr'hroH~rh no fault of his n\rn, thpJ'(jfol'(i'l l.,llt... ' , .'

;,nl(·} ~- t111'0 ug'h a ~eries of eft rt? lp::.~ (lnt] 1111-

})l'oppr net~ nn the part of the 1 Ij:-~

tHtiyp~, tilt' ~ll)ppnant ]}a~ tjH,~

ill\"alnnJdu and i lIable or tOH-

i" r ()11 t (~d \\~ i t Ji t II (~ "\Yi tn (\~ ;-::.(:~ ap:a in ~ t hi ]n ]n t JH~

1) r \) ~~ (\1H"pur 1hp (,j ()11r t lly \Y11 ieh
(1()1'l,"'i<'tpi 1. rrll(l r(~-rll~tll of
PPl'J nit :rn y inq ni rs' \\~hi{th

hilu to rntp
rpe()J'd- nrHl
tlip JI n I i'"-' eu{,;(\ (111\1 tltp
thp tp~tiHlon~~, a,rp prr(rr~

t1li~ j t~
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POINT VII

The judgment of conviction should be
reverse'd.

Respectfully Sllbmitted,

LITTLETON & LEVY,

.A.4ttor'n,ey~ for Defettdan·t-L1ppella1tt,
Office and Post Office Address,

149 Broadw'"ay,
Ne\y York City.

IRVING GOLDBERG,

RIeRA.RD H. BRO'VN 01

Of CO~('ltsel.


