 SEQ CHAPTER \h \r 1JUDICIAL NOTICE 
MODERATOR: The presentation this evening will focus on Judicial Notice.  We will present the topic through small portions of  two Court of Appeals arguments.  Judicial notice can be taken of what are referred to in legal literature as adjudicative facts and legislative facts.  Adjudicative facts are facts that relate directly to the parties.  Normally these are the type of facts that are introduced in evidence at trial.  Rule 201 of the Federal Rules of Evidence governs judicial notice of adjudicative facts.  Under the Rule, a judicially noticed fact must be one not subject to reasonable dispute because it is generally known within the territorial jurisdiction of the trial court or capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.  Legislative facts, on the other hand, do not relate only to the case being litigated.  They are the facts that a judge wrestles with when a question of law or policy is being determined that will affect many parties in addition to those who brought the case.  No rule of evidence governs legislative facts.   The first Court of Appeals argument will relate to adjudicative facts; the second legislative facts.

CHIEF JUDGE - We’ll hear arguments now on number 10-123, Dash Farms versus Commissioner. Mr./Ms. Attorney. 

T/P COUNSEL #1 - Mr./Ms. Chief Judge, your honors, may it please the court.  My clients, the Dashes, claimed deductions for losses they sustained on Dash Farm, their family farm. The Tax Court disallowed those deductions, holding that my clients had no profit objective and failed to meet the requirements of section 183... 

1. The Rigor of the Judicial Process
CHIEF JUDGE - (interrupting) Rarely have we seen on appeal a dispute that claims a trial judge erred by refusing to take judicial notice of a fact. How did such an issue make it here to the court of appeals?

T/P COUNSEL #1 - The Taxpayer asked the Court to take judicial notice that a Bask-bred horse can run 55 mph - a racehorse speed.  Taxpayer offered two articles from the Kentucky Horse Journal “Your Manure.” The articles confirmed that Bask-bred horses attain that speed.

JUDGE #1 - Counsel, our Judicial Process embraces a tradition that rigorously tests evidence, requires accuracy and completeness, and rejects bias, exaggeration, and hearsay. Only experts can state opinions. So, why should a trial Judge ever just proclaim such a fact? 

T/P COUNSEL #1 - According to Rule 201, a Judge must take Judicial Notice [quote] “if requested by a party and supplied with the necessary information”. Taxpayer’s counsel requested it and provided the information.

2.      How Clear is Clear? 

JUDGE #2 - But it must be a fact so clear that it’s “accuracy cannot reasonably be questioned.”  Can there really be such a fact when the opposing party refuses to agree it is true? 

T/P COUNSEL #1- Sometimes we overdo the Adversary System. We don’t have to subject everything to time consuming debate.  There should be much more Judicial Notice taken so the Court’s precious time is spent on points that are really the subject of rational debate.

MODERATOR - Can a court take judicial notice of something even when the other side has a witness (perhaps even an expert witness) ready to refute the fact?  Is this going to be consistent with Rule 201(b)’s requirement that a judicially noticed fact cannot be subject to reasonable dispute? Perhaps the audience can weigh in on whether they agree that judicial notice should be used more frequently.

3.      Authentication of Evidence 

CHIEF JUDGE - But articles from “Your Manure” are not evidence. Only a few types of records are even self-authenticating. How can you ask a judge to take judicial notice with no authenticating evidence and without subjecting the articles to the slightest scrutiny? 

T/P COUNSEL #2 - But, your honor, the Government has not actually raised a factual dispute to the speed question. The Government’s only serious objection was to relevance. They never tried to rebut the accuracy of Bask-bred horses’ speed of 55 MPH.

JUDGE #2 - But the Government is only engaged in objecting to evidence. It has no obligation to make a proffer of contrary evidence.

T/P COUNSEL #2 - But this is an appeal from the Tax Court. There is the Branerton rule. Unless they have a good faith basis, they should stipulate.  And in this posture, in the same spirit, they should not be heard to object unless in good faith they intend to offer contrary evidence.

MODERATOR - This would be a good opportunity to ask the audience about the Branerton rule and Judicial Notice. Does T/P Counsel correctly imply that opposing counsel is violating the Branerton rule if he objects to judicial notice here? 

4.      Judicial Restraint for Judicial Notice 

JUDGE #3 - If there is an objection to taking Judicial Notice, shouldn’t Judicial Notice be taken only when there is no objection to the truth of the fact? 

T/P COUNSEL #2 - Your honor, generally I would agree with you. But when the objection to the truth of the fact is unreasonable, then judicial notice may still be appropriate. 

5.      Sua Sponte Judicial Notice 

JUDGE #4 - Let me ask Government Counsel a question - Counsel, you object to the Tax Court taking judicial notice sua sponte of a Wikipedia article stating that Bask-bred horses are Arabian horses from the Bask line. This is incontrovertible. Wasn’t it appropriate for the Tax Court to take judicial notice of this fact?

GOV’T COUNSEL # 1- With all due respect your honor, I disagree. It is not just that the fact must be true, but the source must be valid.  Anyone can write or edit most Wikipedia entries. Many Wikipedia articles state facts without providing any source. Wikipedia is simply unreliable. 

MODERATOR - This might be a good opportunity to ask the audience, particularly the judges in the audience, what their opinions of Wikipedia are. The Tax Court has cited Wikipedia in some cases, but also rejected a Wikipedia definition in at least one other case.  Is it possible a judge might be more willing to take judicial notice of a Wikipedia article in certain circumstances rather than others, e.g. when the fact is not one upon which the case will turn?  Should all Wikipedia articles be rejected as not being in conformity with the requirements of Rule 201(b) because any Wikipedia article is subject to reasonable dispute? Perhaps this would also be a good time to get into a discussion of when it is appropriate for a judge to take judicial notice of something based on his or her own experience or personal knowledge. A judge’s personal knowledge may vary depending upon where the judge is sitting-- what effect, if any, does this have on Tax Court Judges who hear cases throughout the country?  

6.      Is Taking Judicial Notice on Appeal Appropriate? 

CHIEF JUDGE - Counsel, assuming that we agree the Wikipedia is not a reliable source, what if my colleagues and I want to take judicial notice that Bask-bred horses are Arabian horses from the Bask line now? If we rely on a source that is legitimate, can we do this?

GOV’T COUNSEL # 1 -    Yes, your honor. You may take judicial notice of facts even on appeal so long as it is not unfair to a party and does not undermine the trial court’s fact-finding authority. 

MODERATOR: May wish to highlight that judicial notice can be taken at any time during the proceedings. 

7.      What’s the Big Deal? 

CHIEF JUDGE - I understand your objection to the Wikipedia article. But I must ask, why have you objected to the Tax Court’s taking judicial notice of the speed of the horse?  

GOV’T COUNSEL #2 - It’s this - when the judge takes Judicial Notice, the fact becomes conclusive.  If there is a jury, the jury is instructed that it is conclusive. R. 201 (g). 

JUDGE #5 - But documents, court records and land records are often admitted under Judicial Notice, and the parties fight over title and over the meaning of the entries in court records, don’t they?

GOV’T COUNSEL #2 - That’s different under the rule. An adjudicative fact that is judicially noticed becomes binding.  It cannot be noticed unless the Judge finds it “cannot reasonably be questioned.” So, if it can be reasonable questioned, it should not be judicially noticed in the first place.  On the other hand, when Judicial Notice is taken to admit a document, the effect is that the document merely enters the record. The facts contained in the document can still be disputed.  Here, if the trial court took Judicial Notice of how fast these horses run, we all would be bound by the 55 mph speed of a Bask-bred horse. Speaking on behalf of the IRS, we just do not know if that is true, nor do we know all the ramifications of that fact. We would want to cross examine an expert about that fact and many related facts -- Are they all that fast? Is that the average speed?  Is it only a short spurt, or could a Bask horse last long enough at that speed to win the Belmont Stakes? Does anyone raise Bask horses just for kicks? These are questions for a real expert, not for a Peter, Paul and Mary, Stewball wannabee.  And certainly not a matter for Judicial Notice.

MODERATOR: Does counsel have a legitimate objection?
The Trial Court’s Obligation Regarding Expert Witness

MODERATOR: The following is an argument before the 12th Circuit on an appeal from a Tax Court decision concerning the proper valuation of stock.  Taxpayer is the appellant having lost the valuation issue below when the Tax Court judge accepted the expert testimony of the government’s witness and rejected that of the taxpayer.

CHIEF JUDGE : We’ll hear arguments now on number 10-122, Net v. Commissioner. Mr. Attorney.

TAXPAYER COUNSEL: Mr. Chief Judge, your honors, may it please the court. My client, the Nets, made gifts to their children of shares of stock in Dudsi Cola, a closely held soft-drink bottling corporation. This case concerns the proper valuation of those shares for gift tax purposes.  The Nets filed gift tax returns which valued their 1992 gifts of stock at $5,000 per share, a value based on a report by their appraiser.  On audit, the Commissioner of Internal Revenue determined that the proper value for gift tax purposes was $20,000 per share. The Tax Court found that the value of a share of stock on the date of the gifts was $20,000, as advocated by the Commissioner.

CHIEF JUDGE: The taxpayer here alleges that the Tax Court did not follow proper procedures in admitting testimony. Can you please explain the basis upon which the taxpayer rests this claim?

TAXPAYER COUNSEL:  The Tax Court did not follow proper procedures in admitting certain aspects of the testimony of the Commissioner’s witness, Mr. Drinker. The Tax Court should have dismissed the testimony of Mr. Drinker as unreliable because it was based on an improper analysis and unreliable foundation. 

JUDGE #1: Counsel, what do you suggest is the obligation of trial court judges regarding expert testimony?  

TAXPAYER COUNSEL: According to the Supreme Court’s ruling in Daubert v. Merrill Dow, trial court judges have a special obligation to ensure that “an expert’s testimony rests on a reliable foundation and is relevant to the task at hand.” The Tax Court erred in allowing expert testimony on behalf of the Commissioner, which failed to take into account Dudsi Cola’s hypothetical soft drink tax obligation and was thus scientifically unreliable. The trial judge is to be the gatekeeper to keep “junk science” out of the courtroom, which did not occur in this case. The Commissioner’s expert witness concluded that the hypothetical soft drink tax had no application to the valuation of the business yet as shown by petitioner’s expert and the resources relied upon by him this was a critical valuation factor. 

The Extent of This Obligation

CHIEF JUDGE: Don’t the Federal Rules of Evidence state that if specialized knowledge will assist the court in understanding a fact at issue, an expert may testify that knowledge?

TAXPAYER COUNSEL: Yes, your honor, the rules provide that an expert may testify with respect to his specialized knowledge. The rules also provide, however, that trial judges have an obligation to ensure that an expert’s testimony rests on a reliable foundation.  In this case however, Mr. Drinker valued the stock using an erroneous method and the trial judge had an obligation to identify the incorrectness of this testimony.

JUDGE #2 (interrupting): Counsel, you are suggesting that the court should exclude expert testimony concerning the valuation of a close corporation based on the fact that Mr. Drinker failed to take into account a hypothetical tax.  How can you ask a Tax Court judge to know and appreciate the appropriate methodology concerned in valuing the stock of a major corporation?

TAXPAYER COUNSEL: Tax Court judges, your honors, are expected to ensure that testimony is reliable.  This does not necessarily mean that they have to research the intricacies of valuation methodologies. The Commissioner’s only witness in this case, Mr. Drinker, had minimal business valuation experience, and no experience on valuation methods concerning the interplay of taxes and corporate value for the year in question. It is the Tax Court’s responsibility to discard this kind of unreliable expert testimony.  Furthermore, Mr. Glass, the taxpayer’s expert witness, had used a method which reflected the commonly accepted methodology of appraisers for the year in question.

CHIEF JUDGE: The obligation that Daubert confers upon trial judges has not been held to confine their discretion. Rather, trial courts should enjoy latitude in deciding how to test an expert’s reliability.  Your suggestion that the Tax Court be forced to exclude expert testimony based on a particular methodology seems to strip the trial court of this latitude.

MODERATOR: The Tax Court held that the Commissioner’s expert employed a reliable methodology, while rejecting the methodology used by the taxpayer’s expert. The judge, well-versed in corporate finance, had specialized knowledge of the valuation of business enterprises because of his experience as a lawyer who tried several of these cases before joining the bench and because of his experience as an educator who co-taught a class in valuation.  Is it appropriate for such a judge to rely on this specialized knowledge when hearing a case? It is appropriate for him to consult textbooks or other personal information in connection with such a case?

JUDGE #1: One question for the government’s counsel.  The Tax Court cited no legal authority in concluding that the Commissioner’s expert, Mr. Drinker, did not err in choosing his methodology, but the judge did state that he relied in part on his own extensive valuation experience and his own research.  Was it appropriate for the judge to conclude that this was the preferred method, and that the testimony of the taxpayer’s expert, Mr. Glass, was not a suitable valuation method as a matter of economic theory?

GOVERNMENT COUNSEL: The Tax Court considered carefully the testimonies of both parties’ experts, and found Mr. Drinker’s method to be the more convincing. In determining which expert testimony to rely upon in its opinion, the Tax Court should be allowed to supplement the given testimonies with any personal knowledge and/or research performed that is relevant to the case at hand.

JUDGE #2: What sort of legal authority governs whether a judge may supplement testimony with personal knowledge or information gained from outside experts? 

GOVERNMENT COUNSEL: The Code of Conduct for United States Judges states that a judge may obtain the advice of a disinterested expert on the law applicable to a proceeding if the judge gives notice to the parties of the person consulted and the substance of the advice, and affords the parties reasonable opportunity to respond . . . 

CHIEF JUDGE: But doesn’t the ABA Model Code provide that a judge should not initiate or consider ex parte communications?

GOVERNMENT COUNSEL: There is authority to suggest that this restriction on considering ex parte communications applies only to adjudicative, as opposed to legislative, facts.  Legislative facts inform the court concerning a question of law or policy.   As a matter of policy, there should not be a complete bar to considering facts outside of the record. Judges should not be compelled to ignore prior knowledge or be forced to recuse themselves when faced with issues on which they do have specialized knowledge. In the case at hand, the Tax Court judge’s expertise in corporate finance should be viewed as a positive supplementation to both parties’ expert testimony.

MODERATOR:  How far could the trial judge go in relying on his specialized knowledge of the valuation issues even though no testimony was presented on certain aspects of the valuation methods used by the experts in the case? How far must the judge go in determining that the valuation methods are correct? In researching the issue must the judge rely only on law and reported opinions or can the judge read business and other non-legal texts in order to come to a conclusion?
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