


















UNITED STATES TAX COURT

LARRY E . TUCKER,

WASHINGTON , DC 2021 7

Petitioner,

v. ) Docket No. 3165-06L .

COMMISSIONER OF INTERNAL REVENUE ,

Respondent,

O R D E R

This case is an appeal, pursuant to section 6330(d)(1), of a

Supplemental Notice . of Determination issued by the Office .of

Appeals of the Internal Revenue Service (IRS) . By order dated

January 16, 2009, the Court ordered the parties to file
supplemental memoranda on February 27, 2009, and reply memoranda
on March 20, 2009 . On Friday, February 20, 2009, the Court

received a "Motion for Leave to File [Memorandum'] as Amicus

Curiae" from A . Lavar Taylor, Esquire, as the director of the
"Center for the Fair Administration of Taxes" (CFAT) . CFAT asks
to file a memorandum addressing the motion to remand that is now

pending in this case . Respondent served an objection on

February 23, 2009 . CFAT served its memorandum on February 26,
and it arrived at Court on February 27, 2009 .

By the time the motion (received on February 20) was
actually delivered to the chambers of the undersigned Judge, he
was in Philadelphia presiding at a calendar of cases . He did not
see the motion until his return on Thursday, February 26--the
same day that CFAT was serving its memorandum . Thus, CFAT's
delay in moving,for leave put the Judge in the position either of
denying the motion and, rendering futile the work of CFAT's
students and attorneys, or of avoiding that circumstance but
thereby in effect rewarding the delay . CFAT explains that it was
created for the purpose of participating as an amicus, and the
Court therefore urges its personnel to adopt a practice of giving
courts .more than a few days to rule on motions for leave and t o

'.Under Tax Court Rule 151, a "brief" is a post-trial filing ;

and equivalent pretrial filings are customarily referred to as
memoranda .

W
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refrain from substantial work on a . memorandum until it has been

informed that its memorandum may be filed .

Notwithstanding CFAT's delay, the Court will grant the
motion in an exercise of its discretion . Of course, neither CFAT

nor Mr . Taylor will become a party in the case . The Clerk will

be directed to serve this order on the amicus, but no similar

instructions will be given as to future orders in this case .

Respondent now apparently has two opponents whose positions

he must address in. the 20-page supplemental memorandum that he
may file on or before March 20, 2009, pursuant to the Court's
order of January 16, 2009. If, as respondent argued in his

objection, the amicus cannot add much to the argument in the

case, then the additional memorandum by the amicus may not affect

respondent's own argument . However, if, after review of the

amicus's memorandum, respondent perceives that the current 20-
page limitation is unreasonable, counsel may initiate a telephone
conference call to request leave to file a longer memorandum .

The undersigned judge expects to be in his chambers the week of

March 9-13, 2009 .

In view of the foregoing, it i s

ORDERED that the motion for leave submitted by A . Lavar

Taylor, Esquire, for CFAT on February 20, 2009, shall be filed

and is granted . The amicus curiae memorandum submitted on

February 27, 2009, shall be filed as of this date . It is furthe r

ORDERED that, in addition to regular service of this order
on the parties, the Clerk shall also serve this order on the
following :

A . Lavar Taylor, Esquire
Center for the Fair Administration of Taxes

6 Hutton Centre, Suite 88 0

Santa Ana, CA 9270 7

I (Signed ) David Gustafson
Judg e

Dated: March 5, 2009
Washington, D .C .



UNITED STATES TAX COURT

WASHINGTON , DC 2021 7

,LARRY E . TUCKER,

Petitioner ,

v. ) Docket No. 3165-06L .

COMMISSIONER OF INTERNAL REVENUE ,

Respondent,

O R D E R

This case is an appeal, pursuant to section 6330(d)(1), of a
Supplemental Notice'bf Determination issued by the Office of
Appeals of the Internal Revenue Service (IRS) . By order of

December 1, 2009, the Court ordered the parties _to file supple-
mental memoranda on "Finality Issues" and "Other Issues", with
respondent to file by January 15, 2010, and petitioner to file by

February 15, 2010 . On January 5, 2010, the Court received a

"Motion for Leave to File Supplemental Memorandum as Amicus

Curiae" from A . Lavar Taylor, Esquire, as the director of the

"Center for the Fair Administration of Taxes" (CFAT) . CFAT asks

to file a memorandum addressing the "Finality Issues" . The

motion advises that neither petitioner nor respondent objects to

the motion for leave to file .

The Court will grant the motion, but neither CFAT no r

Mr . Taylor will become a party in the case . The Clerk will be

directed to serve this order on the amicus, but no similar

instructions will be given as to future orders in this case .

In view of the foregoing, it i s

ORDERED that the January 5, 2010,'motion for leave to file

is granted . By no later than February 15, 2010, the amicus

curiae may submit a memorandum of no more than 20 pages

addressing the "Finality Issues" . It is furthe r

ORDERED that, in addition to regular service of this order
on the parties, the Clerk shall also serve this order on the

following :

&Mn-D JAN 8 201,0
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A . Lavar Taylor, Esquire
Center for the Fair Administration of Taxes
6 Hutton Centre, Suite 880 ,
Santa Ana, CA 9270 7

It is furthe r

ORDERED that, in addition to regular service of his
supplemental memorandum on the petitioner, respondent shall serve

his supplemental memorandum on the amicus curiae at that same
address given above .

(Signed ) David Gustafson
Judge

Dated: January 7, 2010
Washington, D .C .



UNITED STATES TAX COURT
WASHINGTON, DC 20217

KEITH & ENA DUNFORD, ) KVC
)

Petitioner, )
)

v. ) Docket No. 30200-09.
)

COMMISSIONER OF INTERNAL REVENUE, )
)

Respondent )

ORD E R

Trial of this case was conducted on February 28, 2012, in Chicago, Illinois. This case is
currently submitted to the Court for decision. This order will direct the parties to file
supplemental briefs.

At issue in this case are several deductions claimed by petitioners Keith and Ena Dunford
as travel expenses under section 162. Section 162(a)(2) allows taxpayers to deduct travel
expenses paid or incurred "while away from home in the pursuit of a trade or business". In order
to claim a travel expense deduction, a taxpayer must show that his expenses are ordinary and
necessary, that he was away from home when he incurred the expense, and that the expense was
incurred in pursuit of a trade or business. Commissioner v. Flowers, 326 U.S. 465, 470 (1946).

In respondent's Opening Brief, he seems to assert (at 38) that the Dunfords may not
deduct travel expenses under section 162(a)(2) because their recreational vehicle (RV) was their
"tax home" for all or part of the tax years at issue--2005 and 2006--so that they were not "away
from home" when they lived in the RV. As best we can tell, the Dunfords have not addressed
this issue in their briefing. As a result, the Court would benefit from additional briefing on this
issue. It is therefore

ORDERED that on or before October 18, 2012, each party shall file a supplemental brief
stating its position regarding petitioner's "tax home" for tax years 2005 and 2006, and shall cite
any record evidence and legal authority in support thereof. It is further

ORDERED that on or before November 8, 2012, each party may (but is not required to)
file a supplemental reply brief responding to the opposing party's supplemental brief.

(Signed) David Gustafson
Judge

Dated. Washington, D.C.
September 27, 2012

SERVED Sep 28 2012
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UNITED STATES TAX COURT
WASHINGTON , DC 2021 7

KARL L . & DEBORAH MATTHIES,

Petitioners,

v. ) Docket No . 22196-07 .

COMMISSIONER OF INTERNAL REVENUE,

Respondent

O R D E R

The amended regulations under section 402(a), as made final
on August 29, 2005, provide that if a qualified plan transfers a

life insurance contract (among various other types of property)
to a plan participant or beneficiary before August 29, 2005, the

excess of the fair market value of the contract over the value
of the consideration received by the trust is "includible in the

gross income of the participant or beneficiary under section 61 .

However, such a transfer of a life insurance contract * * *
occurring before that date is not treated as a distribution for

purposes of applying the requirements subchapter D of chapter 1
of subtitle A of the Internal Revenue Code" . Sec . 1 .402(a)-

1(a)(1)(iii), Income Tax Regs . The parties agree that the

Bellagio Partners, Inc ., profit-sharing plan transferred
ownership of the insurance policy to petitioner Karl L . Matthies

on December 29, 2000 . Notwithstanding the aforementioned

regulatory provision, however, respondent argues that the
purported bargain element in the sale of the life insurance

contract to Mr . Matthies should be treated as a distribution
taxable under section 402(a) of the Internal Revenue Code . In a

footnote and without elaboration respondent's brief states :
"The new rules [in the amended section 402(a) regulations] do

not apply in this case ." Petitioners have not addressed the

applicability of the amended regulations .

For cause, it i s

ORDERED that on or before January 8, 2010, the parties

shall file supplemental briefs stating their views as to th e

SERVED Dec 09 2009
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applicability of the above-cited provision of section 1 .402(a)-

l(a)(1)(iii), Income Tax Regulations .

(Signed ) Michael B . Thornton
Judge

Dated : Washington, D .C .

December 9, 2009
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UNITED STATES TAX COURT
WASHINGTON, DC 20217

WHITEHOUSE HOTEL LIMITED
PARTNERSHIP, QHR HOLDINGS-NEW

ORLEANS, LTD., TAX MATTERS
PARTNER,

Petitioner,

v. ) Docket No. 12104-03.

COMMISSIONER OF INTERNAL REVENUE,

Respondent

O R D E R

Our decision in this case was vacated and the cause
remanded for further proceedings in accordance with the opinion
of the U.S. Court of Appeals for the Fifth Circuit. Whitehouse
Hotel Ltd. Pship. v. Commissioner, 615 F.3d 321 (5th Cir. 2010),
revg. and remanding 131 T.C. 112 (2008). The Court has
identified several issues for reconsideration and wishes the
parties to submit supplemental briefs addressing those issues
and suggesting, and addressing, other issues each believes the
Court should consider.

Valuation Methods

On appeal, petitioner claimed that "the tax court erred by
ignoring the income and replacement-cost valuation methods in
favor of relying solely on the comparable-sales method." Id. at

333. The Court of Appeals stated: "On remand, the tax court
should consider all three methods, including which may be

applicable, in determining the easement's value." Id. at 335.
The parties shall advise the Court as to how it erred, or did
not err, in relying solely on the comparable-sales approach.

Highest and Best Use

On appeal, petitioner claimed that "the tax court
miscomprehended the highest and best use of the Maison Blanche
and Kress buildings". Id. at 335. Petitioner's expert,
Mr. Roddewig had testified that the highest and best us of the
Maison Blanche and Kress Buildings (the buildings) was as a
Ritz-Carlton (luxury) hotel. Id. The Court of Appeals stated:

"[0]n this issue, the tax court's decision can be construed in
two ways: even if the highest and best use was as a Ritz-

SERVED Dec 16 2010
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Carlton, that had no effect on the property's value; or, a non-
luxury hotel was the highest and best use." Id. at 335-336.

The Court of Appeals continued: "[B]ecause we must remand for
re-valuation, this highest-and-best-use issue necessarily comes

into play and must be reconsidered." Id. at 336.

Specifically, the Court of Appeals stated, "to be
reconsidered on remand is the tax court's rejecting the idea
that luxury-hotel developers operate in a national marketplace--
this is the theory upon which Roddewig relied to justify his
price-point adjustments." Id. The court stated: "The tax
court disagreed that luxury-hotel developers would pay more than

local market price: "Without evidence of th[is] phenomenon more
convincing that Mr. Roddewig's testimony, we will not take the

risk of inaccuracy that those adjustments carry." Id. The
court added that our "reasoning for rejecting this national-
marketplace basis would seem to extend to * * * [our] decision

not to consider the nonlocal comparables utilized by Roddewig",
which decision, also, it directed we reconsider. Id.

Also, the Court of Appeals posed the question of whether
there was a reasonable possibility that the buildings would be
developed into a non-luxury hotel. Id.

The Court of Appeals stated that, on remand, we would have
the opportunity to make additional, subsidiary findings or, if
necessary, to modify our conclusions. Id. at 337.

In light of the Court of Appeals' various charges, we
require from the parties the following.

The parties shall advise the Court how, in each's argument
addressing the value of the servitude (as that term is used in
the Tax Court's report), the concept of highest and best use is
relevant. The parties shall be specific; for instance,
petitioner no doubt will advise the Court that the concept is
relevant to Mr. Roddewig's price-point adjustments under the
comparable sales approach. The parties shall identify any error
in considering highest and best use that the Court made in
disposing of each's arguments.

The parties shall provide the Court with specific
references to the record or to authority on which the Court may
rely supporting or contradicting Mr. Roddewig's opinion that
luxury-hotel developers are willing to pay more for a piece of
property than the local market demands. The parties shall
provide similar references or authority addressing whether, if
it exists, such practice is the norm and, in particular, whether
a luxury-hotel developer of the buildings would pay more than
the local, New Orleans market would demand.



- 3 -

The parties shall provide the Court with specific
references to the record or to authority on which the Court may
rely supporting or contradicting our decision not to rely on
non-local sales in evaluating Mr. Roddewig's price-per-room and
price-per-square-foot analysis.

The parties shall advise the Court, with specific
references to the record, whether (or not) the record would
support a finding that there was a reasonable possibility that
the property would be developed into a non-luxury hotel.

The parties shall provide the Court with specific
references to the record contradicting or supporting Mr.
Roddewig's testimony that, in the absence of the claimed
restriction on building atop the Kress Building, the highest and
best use of that building (as part of the Ritz-Carlton
development) would have included the addition of 60 rooms on top
thereof. The issues to be addressed (with references to the
record) include the following. Would it have been legally
possible under either the City's or the historic district's
rules to build atop the Kress Building? Was the addition
physically possible and practicable? Would Ritz-Carlton have
approved the addition? What would have happened to the air
conditioning and other equipment located on the roof of the
Kress Building? Would the net present value of the costs and
revenues from the addition of those 60 rooms above the Kress
Building been positive?

Kress Building

On appeal, petitioner claimed that the Tax Court "erred in
failing to consider the effect of the historic-preservation
facade easement on the contiguous Kress Building." Id. The
Court of Appeals stated that we

erred in declining to consider the Maison Blanche and
Kress buildings' highest and best use in the light of
both the reasonable and probable condominium regime
and the reasonable and probable combination of those
buildings into a single functional unit, both of which
foreclosed the realistic possibility, for valuation
purposes, that the Kress and Maison Blanche buildings
could come under separate ownership. This combination
affected the buildings' fair market value.

The Court of Appeals vacated our valuation and remanded for
reconsideration of the servitude's value. Id. The Court of
Appeals stated: "Louisiana law is applied for determining the
rights transferred by the easement at issue." Id. at 329.



The parties shall address any change in the highest and
best use of the buildings resulting from the condominium regime
and the legal combination of the buildings into a single
functional unit (together, the combination). The Court wishes
to determine the expected economic consequence of the
combination to an owner of the two buildings. The parties shall
direct the Court to those portions of the record, if any, that
indicate an expected change in the highest and best use of the
buildings on account of the combination. If the record does
indicate a change in the expected highest and best use of the
buildings on account of the combination, the parties shall
direct the Court to those portions of the record, if any, that
show any expected change (positive or negative) in the fair
market value of the buildings on account of the combination.
The parties shall compare any claimed change in the value of the
buildings on account of the expected combination to any claimed
loss in value attributable to the Kress Building on account of
the servitude. The Court wishes to determine whether it was to
the economic advantage of an owner of the buildings to enter
into the combination, thus, as contemplated by the Court of
Appeals, foreclosing selling the Kress Building to an owner who,
not also owning the Maison Blanche Building, would not be
burdened by the servitude. In other words, did the combination
increase the value of the buildings more than the claimed loss
in value of the Kress Building on account of the servitude?

The parties shall set forth verbatim any language in the
conveyance creating the servitude that either claims prohibits
the owner of the Maison Blanche Building from building atop the
Kress Building or otherwise obscuring a view of the Maison
Blanche Building (the claimed prohibitions). A party advocating
such language shall state whether they rely on evidence
extrinsic to the conveyance to make clear the claimed
prohibitions and, if so, shall identify any such evidence in the
record. The parties shall address whether, if extrinsic
evidence is helpful or necessary to clarify the conveyance, it
is appropriate and permissible for the Court to rely on such
evidence to do so.

Section 1.170A-14 (b) (2), Income Tax Regs., provides in

pertinent part: "A 'perpetual conservation restriction' is a
restriction granted in perpetuity on the use which may be made
of real property--including, an easement or other interest in
real property that under state law has attributes similar to an

The conveyance is the Act of Donation of Perpetual Real
Rights * * *, which is an appendix to the Tax Court report
underlying this case.
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easement (e.g., a restrictive covenant or equitable servitude)."
With respect to any language in the conveyance that a party
believes creates the claimed prohibitions, the party shall set
forth the authority under Louisiana law for considering the
claimed prohibitions an interest in real property (rather than
simply a contractual obligation not constituting an interest in
real property), identifying in which property (the Maison
Blanche Building or the Kress Building) the interest is created.
The party shall also address the authority under Louisiana law
that would allow the prohibitions to be enforced in perpetuity,
particularly with respect to a subsequent owner of the Maison
Blanche Building not a party to the conveyance.

Petitioner described the claimed prohibitions "as granting
PRC a 'servitude of view'", which it further described as "'a
servitude of the view of [the] Facade, including that visible
from and above the former Kress Building side of the Facade.'"
Whitehouse Hotel Ltd. Pship. v. Commissioner, 131 T.C. at 132.
The parties shall inform the Court of any authority recognizing
a servitude of view (as petitioner describes it) as a perpetual
conservation restriction.

Gross Undervaluation Penalty

On appeal, petitioner claimed that the Tax Court "erred in
upholding the gross undervaluation penalty." Whitehouse Hotel
Ltd. Pship. v. Commissioner, 615 F.3d at 340-341. We had upheld
the penalty on the ground that petitioner failed to prove that
the partnership made a good faith investigation of the value of
the servitude, thereby failing to satisfy the conditions of
I.R.C. sec. 6664(c) (2). Whitehouse Hotel Ltd. Pship. v.
Commissioner, 131 T.C. at 175. In particular, petitioner
claimed that we erred by discrediting Mr. Drawbridge's
testimony. Whitehouse Hotel Ltd. Pship. v. Commissioner, 615
F.3d at 342. The Court of Appeals stated:

Under our court's precedent, Drawbridge may have been
competent and credible as Whitehouse's representative
to testify to facts within the limited partnership's
knowledge. Such facts include whether Whitehouse
relied on professional advice in filing its 1997 Form
1065. Drawbridge testified that it did.

The parties shall provide the Court with specific
references to the record of testimony (or other evidence), if
any, demonstrating a good faith investigation of the value of
the servitude. To the extent a party relies on Mr. Drawbridge's
knowledge of the relevant facts, the party shall refer us not
only to his testimony evidencing that knowledge but also to that
portion of the record that establishes the basis of his
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knowledge; e.g., to whom he spoke, or what records he consulted,
to establish his knowledge.

Among the facts to be determined is whether the partnership
relied on professional advice in filing its 1997 Form 1065. The
Court of Appeals stated that Mr. Drawbridge testified that it
did. Id. We wish the parties to address Mr. Drawbridge's basis
for that testimony. We further wish the parties to direct us to
anything in the record that establishes the content of that
advice. In particular, is there evidence that the professional
advisors, on behalf of the partnership, made a good faith
investigation of the value of the servitude and conveyed the
result of that investigation to the partnership.

With respect to the partnership's 1997 Form 1065, the Court
of Appeals stated:

That form, which was admitted into evidence, states
that it was prepared by Whitehouse's financial
auditors. It may be that this is direct evidence
Whitehouse relied on professional advice in the
preparation of the tax form, and such preparation
required evaluation of the reasonableness of the
stated value of the easement. * * *

The parties shall advise the Court whether there is evidence in
the record or other authority establishing that it was the duty
of the financial auditor preparing Whitehouse's 1997 Form 1065
to evaluate the reasonableness of the stated value of a
charitable contribution, and, if so, what that duty entailed (in
other words, how did the auditor, or how should the auditor,
have evaluated the reasonableness of the stated value).

Miscellaneous

The Court of Appeals stated: "When questioned at oral
argument here, counsel for Whitehouse explained the condominium
regime was recorded after the facade donation to comply with
'other provisions in the applicable treasury regulations' that
required 'the facade donation actually be recorded in order to
prime the construction mortgage'." Id. at 339. Petitioner
shall identify the applicable treasury regulations that required
that the conveyance actually be recorded in order to prime the
construction mortgage.

In addition

The parties shall inform the Court of anything else
relevant to our compliance with the mandate of the Court of
Appeals.



The Court may order additional briefing and may order oral
argument of the issues on remand.

It is therefore,

ORDERED that each party shall, on or before February 4,
2011, file with the Court, and serve on the other party, a
supplemental brief addressing the issues set forth above.

(Signed) James S. Halpern
Judge

Dated: Washington, D.C.
December 16, 2010
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