JUDGES

Oor THE

Supreme Gourt of the State of Oregon

AARON E. WAIT, elected 1859, Chicf Justice, resigned May 1, 1862.
MATTIEW P. DEADY, elected 1859, resigned.

REUBEN P. BOISE, elected 1859, Chief Justice, May 1st, 1862,
RILEY E. STRATTON, elected 1859,

PAINE P. PRIM, appointed 1859, (vice DEADY.)

PAINE P. PRIM. elected 1860.

WILLIAM W. PAGE, appointed 1862, (wice WArT,)

Salary—%$2,000,
J. G. WILSON, Clerk, Fees.

Constitutional provision in reference to the Supreme Court
of Oregon, article Tth, section 2d.

“Tur Supreme Court shall consist of four justices, to be
chosen in districts, by the eclectors thercof, who shall be citi-
zens of the United States, and who shall have resided in the
State at least three years next preceding their election, and
after their election to reside in their respective districts. The
number of justices and districts may be increased, but shall
not exceed five, until the white population of the State shall
amount to one hundred thousand; and shall never exceed
seven,” &ec.

Secrron 3. The judges first chosen under this constitution

[1 Oregon] (239)




240 TerMs or SuprEME AND Circuit Courts. [1 Oregon

shall allot among themselves their terms of office, so that the
term of one of them shall expire in two years, one in four
years, and two in six years; and thereafter, one or more shall
be chosen every two years, to serve for the term of six years.

Section 4. Every vacancy in the office of judge of the Su-
preme Court shall be filled by election for the remainder of
the vacant term, unless it would expire at the next election;
and until so filled, or when it would so expire, the governor
shall fill the vacancy by appointment.

Secrron 5. The judge who has the shortest term to serve,
or the oldest of several having such shortest term, and not
holding by appointment, shall be Chief-Justice.

“An Act to fix the times and places of holding the Terms of
the Supreme and Circust Courts,” passed June 3d, 1859.

Secrion 1. Be it enacted by the Legislative Assembly of
the State of Oregon, That a term of the Supreme Court shall
be held at the seat of government, on the first Monday of
December next, and thereafter, at the seat of government,
on the second Monday in December; and at Portland, in the
county of Multnomah, on the second Monday in July, annu-
ally.
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CASES

ARGUED AND DETERMINED

IN THE

Supreme Court of the State of Oregon

DecemBer Tery, A. D. 1850,

AARON E. WAIT, Chief Justice.
REUBEN P, BOISE, ]
RILEY E. STRATTON, Adssociafe Justices.

PAINE P. PRIM, |
J. G. WILSON, Clerk.

Drcemser TErRM, 1859, }
Supreme Court of the State of Oregon.

Ordered,—that the clerk be authorized to tax, as a part of
the costs against the losing party, the sum of three dollars in
cach cause, as fees for recording the opinion of the court
therein.

PLEASANT HOWELL, Plaintiff in Error, v. STATE OF
OREGON, Defendant in Error.

Error to Marton.

1. Under the statute, it is not necessary for the jury to assess, in their
verdict the value of the property stolen, when the property is al-
leged to be of a specific value.

9. Under the statute, “in every case in which punishment in the pen-
jtentiary is awarded, &c., the form of the sentence shall be, that

[1 Oregon]

(241)




264 TFrISBIE V. STATE. [1 Oregon

on account of moneys received by Kargo, nor is any issue
found by the “answers and reply,” to which the testimony
would be pertinent; nor could an uncertified tax-list be given
in evidence, to prove a breach of a bond, for not returning
a certified tax-list. An uncertified tax-list is not proof of a
certified tax-list.

The evidence ought not to have been admitted ; and, hav-
ing been objected to, and the ruling of the court excepted to,
the judgment should be reversed, and a new trial granted.

Judgment reversed, and a new trial granted.

HENRY M. FRISBIE, Plaintiff in Frror, v. STATE OF
OREGON, Defendant in Error.

Error to Polk.

1. A pack of playing-cards is a “gambling device” within the mean-
ing of the statute.

9. The terms, “suffering such gambling device to be set up and used,”
&c., are properly used in charging said offence.

PrarnTIFF in error, at the November term of the Circuit
Court of Polk County, 1859, was indicted for suffering a
gambling device to be set up and used, in a certain house
then occupied by him, for the purpose of gaming.

There was a trial and conviction for the offence as charged.

G. H. Williams, for plaintiff in error.

J. G. Wilson, for State.

Strarron, J. The instructions of the court upon the trial
of this case, to which exceptions were taken, were founded
wholly upon the construetion of our gaming act; and the
question now is, was the interpretation of those statutes given
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actions of the court upon the trial
ptions were taken, were founded
ion of our gaming act; and the
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the bill of exceptions, are, “that witness and others met at
defendant’s (below) grocery in the after part of the day;
made up a game of what is familiarly known as poker; half
a dollar ante; played with common playing-cards on a card |
table; played all might. Defendant was in the game; he
sometimes won and sometimes lost. Used several packs of /G.ﬂ(’a'ﬁg i
cards; they were paid for out of the common fund.” W‘W ’

The indictment substantially charges the plaintiff in error
with suffering a gambling device to be set up and used for
the purpose of gaming, &c. With this state of facts, and
under the indictment, the counsel for plaintiff in error asked

the court to charge, substantially:
{st. That a pack of playing-cards was not a gambling de-
vice, as described in the indictment.
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9d. That such a pack of cards-wes-Lobiegiauang
within the meaning of the statute.

Qeveral other instructions were asked and refused, as being
too general, and not applying to the case.

The court did instruct the jury, that “if they believed
from the evidence, that the defendant suffered gambling with
cards in his house, it was a sufficient setting up of a gambling
device to warrant a conviction. Also, that evidence show-
ing that the defendant engaged in, and suffered gambling
with cards in his house, all of one night, 1t would be a suffi-
cient setting up and using a gambling device, to warrant a
conviction.”
~ To the refusal to charge as requested, and to the charge as
“civen, exceptions were taken. Two questions arise in this
case:

1st. “Ts gaming with cards, in the manner as the evidence
here tends to disclose, a gambling device to bring the game

within the description of a gambling device, as set forth in |

the indictment.
9d. “Tf so. was there sufficient evidence of such a setting

up and use, as warranted the judge in charging the jury in i
manner as set forth in the bill of exceptions.” ’
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To both of these questions, we answer in the affirmative.
As to the first point, chapter 10, section 1st, of the Statutes
of 1885, p. 231, enumerates certain games, which are by that
act prohibited, closing such enumeration by the words, “or
gambling devices whatever,” evidently intending to include,
in this general term “device,” every game that had been
specified before, or any modification of them, which by fair
interpretation could be brought within these definitions.
The act of February 1st, 1858, (Session Laws of ’57 and
’58,) section 1st, amendatory of the above act, is still more
explicit, prohibiting “all gambling with cards, and all gam-
bling devices,” clearly intending the term “devices” to cover
the entire catalogue, against which the statute is framed. It
must mean this, or it really means nothing; for it would not
be pretended, that the law would be effective to punish for

s T i I L. ot AR IR 2
ﬁn}' gﬂme not emumeratea o e sratate™e TAANy wner VieW

would make the law insensible; and while the courts are
bound to construe eriminal statutes strictly, the courts are
cqually bound to make them effective, when it can be done

without infraction of settled principles of interpretation. It
is difficult to perceive, in this case, how the legislature could
more distinetly have pointed out what was intended by the

term “device.”

(1

As to the second point. The indictment charges the “set-
ting up and using,” in the exact language of the statute, as

)

applicable to this game, The prosecutor might have added
the words “played,” “dealt” and “practiced,” words of the
statute, and it is not perceived that the indictment would
have been better or worse for such words. THere it was the
“user” which was the gist of the offence, and that is alleged
definitely enough.

In the argument, much stress was laid on the words “set
up,” used in the indictment, as applied to a game of cards.
This is a phrase of very wide latitude of meaning it is true,
but quite capable of being generally understood. Tt docs
not necessarily and exclusively apply to the construction or
setting up of some physical object or design, as billiard or
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roulette tables, as counsel would insist; but it may, and in-
deed is more frequently used in a figurative sense. Thus, it
is said, that a man has “‘set up” the business of a merchant,
or the trade of a carpenter; or, that he has “set up” in life
with fair prospects; and in this we think there was good rea-
son of saying, that the plaintiff in error had set up the occu-
pation of a gambler. This form of expression is too common
to be misunderstood ; and being used in the statute as deserip-
tive of the manner in which such offences are put in practice,
is deemed to have been properly used.
Judgment is affirmed.

SAMUEL HORNER, Plaintiff in Error, v. STATE OF

OREGON, Defendant in BErroms e osiosaes

BError to Lane.

1. Under the statute, imposing, in certain offences, a punishment by
“imprisnnmcnt not more than one year,” &e., which is silent as to
the place of imprisonment, a sentence, inflicting punishment by
“imprisonment in the penitentiary for one year,” is error, and must
be reversed.

9. Criminal statutes are to be strietly construed; and mot beyond their
literal and obvious meaning.

Turs was a prosecution for malicious threatening, with in-
tent to extort money, under the 34th section of the third
chapter of the statute defining crimes and regulating criminal
proceedings. A verdict of guilty was rendered in the court
below, and the prisoner sentenced to imprisonment in the
penitentiary for one year.

J. Kelsay, for plaintiff in error.

G. H. Williams, for State.
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This document is a draft version of the Oregon State Constitution’s preamble and bill of rights. It was written in
1857, .

After defeating motions to organize a state constitutional convention in 1854, 1855, and 1856 due to fears that
statehood would bring higher taxes, the electorate of Oregon Territory shifted direction in 1857 and voted
overwhelmingly in favor of drawing up a state constitution. This change in attitude stemmed from growing
concerns over the slavery question, which Chief Justice of the Oregon Territory George H. Williams called the
“paramount issue” in Oregon at that time. Democrats hoped to consolidate their power despite splits in the party
over slavery, while anti-Democrats sought to avoid having slavery forced upon them by the federal government in
the wake of the disturbing events in “Bleeding Kansas” and the U.S. Supreme Court’s Dred Scott decision.

In August 1857 delegates from across the territory met in Salem to draw up a new state constitution. The draft of
the constitution reproduced here, modeled on the constitution of Indiana, does not address slavery or the
exclusion of free blacks from the state. Rather than let slavery and “negro exclusion” dominate the discussion and
paralyze the convention, the delegates decided to submit these questions directly to the voters. The delegates did
agree to vote against extending suffrage rights to women and non-white men, however. The suffrage committee
recommended language stating that “No negro or mulatto shall have the right of suffrage:” the delegates later
added “Chinaman” to this list. Women of all races were also denied voting rights.

The constitution, together with the slavery and free black exclusion clauses, was submitted to the voters of Oregon
on November 9, 1857. The territory’s electorate, consisting of white men over the age of twenty-one, voted in favor
of the constitution 7,195 to 3,195. An even larger majority voted against slavery, and a still larger majority voted

against allowing free blacks to reside in the state. Justice Williams later wrote that although many who voted in
favor of the negro exclusion clause were actually against it, “it was considered necessary to throw this tub to the

whale of the proslavery party to secure the success of the free state clause of the constitution.”

The U.S. Senate quickly ratified Oregon's constitution, but the U.S. House of Representatives was split. After a
bitter debate, they voted to accept it by a close vote on February 12, 1859. Two days later President James
Buchanan signed the law that made Oregon the thirty-third state in the union.

Further Reading: . _ '
Carey, Charles Henry, ed. The Oregon Constitution and Proceedings and Debates of the Constitutional
Convention of 1857, Salem, Oreg., 1926. '

Johnson, David Alan, Founding the Far West: Cdlg"omia, Oregon, and Nevada, 1840-1890. Berkeley, Calif.,
1902. : . .
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1n 1912, Oregen women won the right to vote; for the first time, they could also serve as members of a jury. Dr. Marie Equi—to the right of
Mrs. Henry W Coe, who is sitting under the light bulb—a well-known suffragist and advocate of & woman's right to use birth cont rol, was
ameng the first group of women in Oregon to register for jury duty.

“This marked the beginning of Oregon women's full participation in the legal system. Not only were women now able to own property, sue and
be sued, vote in school elections, and be admitted to the bar — all rights they had won earlier — they were also able to vote in primary and
general elections and help decide cases as members of a jury.

In adddition to woman suffrage, the controversial Dr. Equi was notable for her other causes as well. Decorated by the ULS. Army for
humanitatian work, she also was targeted by her opponents for offering birth control and abortions to bat h working class and wealthy
women — one of only a few Portland doctors who would do so — and for her anti-war stance and condemnation of capitatism,

She was arrested several times in association with her political work, onee, in 1916, with Margaret Sanger and again in 1920 when she was

sentenced to serve three vears in San Quentin for her autspoken anti-war views. Afterwa rd, she returned to Portland. Equi raised a daughter
there and on the Oregon coast and continued to support the TWW, Egui died in 1952.
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