Some Consequences of Mediation Confidentiality

By O. Meredith (Met) Wilson, Jr.

The Oregon statutes governing mediation confidentiality are ORS 36.220 and 36.222. Terms used in the statutes are defined in ORS 36.110. Generally mediation communications are confidential and may not be disclosed to any other person and they may not be disclosed or used in evidence in any subsequent adjudicatory proceeding. Mediation communications include all communications made in the course of or connected with a mediation. They expressly include materials prepared for or submitted in the course of a mediation and that includes any draft of a mediation agreement. The terms of a mediated agreement, on the other hand, are not confidential and may be disclosed, unless and to the extent the parties agree otherwise. Special rules apply if state agencies or public bodies are involved in a mediation, ORS 36.224 to 36.230. Those rules are not considered further here.

Some exceptions to the general rule are:

1. A party may disclose if all parties to the mediation agree in writing.
2. A mediator may disclose if the mediator and all parties and the mediation program, if there is one, agree in writing.
3. In a proceeding to enforce, modify or set aside a mediation agreement, mediation communications and agreements may be disclosed to the extent necessary to prosecute or defend the matter.

Except in a proceeding to enforce, modify or set aside a mediation agreement, there can be no lawful disclosure unless all parties agree in writing. Most Oregon mediators use a Confidentiality Agreement, which is signed by all parties and participants. Since it is, by definition, a written agreement of the parties, it can modify the statutory confidentiality rules. Counsel should consider incorporating in it a solution for any special concerns the parties may have about the statutory confidentiality scheme.

Note that the mediator cannot be compelled to discuss the mediation communications by the parties’ written agreement permitting disclosure. The mediator must also agree in writing. It is an open question whether the mediator’s testimony could be compelled in a proceeding to enforce, modify or set aside a mediation agreement. Mediators are understandably reluctant to testify about mediation communications.

The mediation confidentiality rules may conflict with the legitimate expectations of the parties to a mediation. Parties understandably expect each other to participate in mediation in a good faith effort to resolve the pending dispute. The Chief Justice Order of the Oregon Supreme Court, effective August 1, 2005, which applies to all court-connected mediators, expressly requires them to inform the parties about: “The commitment of the participants to participate fully and to negotiate in good faith.” The mediation confidentiality rules make enforcement of any such requirement impossible. There is no Oregon case, but a California case, applying similar confidentiality rules, makes the point.

In Foxgate Homeowners’ v. Bramalea, 26 Cal. 4th 1 (2001), the California Supreme Court accepted review in order to consider the interaction between the confidentiality of court-ordered mediation and the power of a court to control the proceedings before it by imposing sanctions. The conduct of defendant’s counsel in the trial court mediation was egregious. Five days of mediation were scheduled and rescheduled more than once to accommodate defense counsel. The parties were ordered to bring their experts to the mediation. Plaintiff brought nine experts at considerable expense and defendant’s counsel brought none and showed up 30 minutes late. The court appointed mediator terminated the mediation and filed a report with the trial court indicating the termination was because of “the obstructive bad faith tactics” of defendant’s counsel. Plaintiff moved for sanctions, seeking an award reimbursing it for expenses incurred in the aborted mediation. The trial court entered an award of more than $30,000 in sanctions. Defendant appealed. The Court of Appeal reversed the sanctions award because the mediator’s report contained information concerning the mediation that was confidential under the California statutes. The Court of Appeal went on to say that the mediator could report a party’s failure to comply with an order of the mediator and the party’s failure to participate in the mediation in good faith. The mediator could also reveal information necessary to place the sanctionable conduct in context, including mediation communications. The Supreme Court granted review. It affirmed the Court of Appeal’s reversal of the sanctions award. It rejected the notions that the mediator could report concerning the conduct of a party in mediation and mediation communications necessary to put the conduct in context. The statutory confidentiality rules applicable to mediation communications were absolute and admitted of no judicially determined exceptions.

The mediation confidentiality rules may make it impossible to prove a claim arising out of conduct at a mediation. In Fehr v. Kennedy, Civil Case No. 08-1102-KI in the United States District Court for the District of Oregon (Opinion and Order filed July 24, 2009), plaintiffs sued defendant, their former attorney, for legal malpractice. The claim arose from Defendant’s representation of plaintiffs in the mediation of a claim against plaintiffs. Plaintiffs alleged that defendant failed to assess and advise them of the risks of going to trial and the consequences of a loss at trial. Relying on defendant’s advice, plaintiffs rejected a settlement offer that was much more favorable than the result at trial. Defendant moved for summary judgment on the ground that the mediation confidentiality statutes precluded plaintiff from proving the terms of the rejected settlement offer among other things. Judge King granted summary judgment on that basis.

The mediation confidentiality rules raise some interesting questions for a lawyer mediator. When must a lawyer mediator report misconduct by counsel in mediation to the bar? When must misrepresentation or misconduct be reported to the court? When must the mediator resign? The interaction of mediation confidentiality with other obligations is complex and sometimes troubling.
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