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74 OCTOBER TERM, 1904. 

HoLllll:S, J., dissenting. 198 U. S. 

The preservation of the just powers of the States is quite as 
vital as the preservation of the powers of the General Govern
ment. 

When this court had before it the question of the constitu
tionality of a statute of Kansas making it a criminal offense 
for a contractor for public work to permit or require his em
ployes to perform labor upon such work in excess of eight hours 
each day, it was contended that the statute was in derogation 
of the liberty both of employes and employer. It was further 
contended that the Kansas statute was mischievous in its 
tendencies. This court, while disposing of the question only 
as it affected public work, held that the Kansas statute was 
not void under the Fourteenth Amendment. But it took 
occasion to say what may well be here repeated: "The re
sponsibility therefor rests upon legislators, not upon the courts. 
No evils arising from such legislation could be more far
reaching than those that might come to our system of gov
ernment if the judiciary, abandoning the sphere assigned to 
it by the fundamental law, shoUld enter the domain of legisla
tion, and 'upon grounds merely of justice or reason or wisdom 
annul statutes that had received the sanction of the people's 
representatives. We are reminded by counsel that it is the 
solemn duty of the courts in cases before them to guard the 
constitutional rights of the citizen against merely arbitrary 
power. That is unquestionably true. But it is equally true 
-indeed, the public interests imperatively demand-that 
legislative enactments should be recognized and enforced by 
the courts as embodying the will of the people, unless they are 
plainly and palpably, beyond all question, in violation of the 
fundamental law of the Constitution." Atkin v. Kansas, 191 
U. S. 207, 223. 

The judgment in my opinion should be affirmed. 

MR. JUSTICE HOLMES dissenting. 

I regret sincerely that I am unable to agree with the judg-
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ment in this case, and that I think it my duty to express my 
dissent. 

This case is decided upon an economic theory which a large 
part of the country does not entertain. If it were a question 
whether I agreed with that theory, I should desire to study it 
further and long before making up my mind. <f3ut I do not 
conceive that to be my duty, because I strongly believe that 
my agreement or disagreement has nothing to do with the 
right of a majority to embody their opinions in laW":) It is 
settled by various decisions of this court that state constitu
tions and state laws may regulate life in many ways which we 
as legislators might think as injudicious or if you like 88 

tyrannical as this, and which equally with this interfere with 
the liberty to contract. Sunday laws and usury laws are 
ancient examples. A more modem one is the prohibition of 
lotteries. <'the liberty of the citizen to do as he likes so long 
as he does not interfere with the liberty of others to do the same, 
which has been a IJIUhhgleth for ~me well-known writers, is 
interfered with by school laws, by the Post Office, by every 
state or municipal institution which takes his money for pur
poses thought desirable, whether he likes it or not.? The· 
Fourteenth Amendment does not enact Mr. Herbert Spencer's 
Social Statics. The other day we sustained the Massachu
setts vaccination law. Jacobson v. MassachuseUs, 197 U. S: -
11. United States and state statutes and decisions cutting 
down the liberty to contract by way of combination are fa
mlliar to this court. Northern Securities Co. v. United States, 
193 U. S. 197. Two years ago we upheld the prohibition of 
sales of stock on margins or for future delivery in the con
stitution of California. Otis v. Parker, 187 U. S. 606. The 
decision sustaining an eight hour law for miners is still recent. 
Holden v. Hardy, 169 U. S. 366. Some of these laws embody 
convictions or prejudices which judges are likely to share. 
Some may not. But a constitution is not inte~ded to embody 
a particular economic theory, whether of paternalism and the 
organic relation of the citizen to the State or of laissez taire. 
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HOLMES, J., dissenting. 198 U.S. 

It is made for people of fundamentally differing views, and the 
accident of our finding certain opinions natural and familiar 
or novel and even shocking ought not to conclude our judg
ment upon the question whether statutes embodying them 
conflict with the Constitution of the United States. 

General propositions do not decide concrete cases'.p The 
decision will depend on a judgment or intuition more subtle 
than any articulate major premise. But I think that the 
proposition just stated, if it is accepted, will carry us far toward 
the end. <Every opinion tends to become a law. I think that 
the word liberty in the Fourteenth Am('ndment is perverted 
when it is held to prevent the natural outeome of a dominant 
opinion, unless it can be said that a rational and fair man 
necessarily would admit that the statute proposed would in
fringe fundamental principles as they have been understood 
by the traditions of our people and our law. It does not need 
research to show that no such sweeping condemnation can be 
passed upon the statute before us. A reasonable man might 
think it a proper measure on the score of health. Men whom 
I certainly could not pronounce unreasonable would uphold 
it as a first instalment of a general regulation of the hours of 
work < Whether in the latter aspect it would be open to the 
charge of ineqUality I think it unnecessary to discuss.> 
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2IOU.B. . . 
of our government into contempt and disrepute, and laD
pap of Uke character and· intended to produce like re
sults directed aiaiust the. President and Congress, the 
agencies through which that form of government must 

. function in time of. war. But it is not necesaarY to a de
cision of this case to consider whether 811Ch distinction is 
vital or merely formal, for the language of these cirCuJars 
was obviously intended to provoke and to encourage re
sistance to the U.Dited States in the war, as the third oount 
runs, and, the defendants, in terms, plainly urged and ad
vocated a reBOrt to a general strike of workers in ammuni
tion factories for the purpose of curtailing the production 
of ordnance and munitions necessary and essential to the 
pI'OIeCUtion of the war as is cbarpd in the fourth count. 
Thus it is clear not only that some evidence but that much 
persuaaive evidence:was before the jury tending to prove 
that the defendants were guilty 88 chaqed in both the 
third and fourth counts of the indictmeUt and under the 
long established rule of law hereinbefore'etated the judg-' 
ment of the District Court must be 

Ma. JlJBTICB BoUDS dissentiDg. 

This indictment is founded wholly upon the publication 
of two leaBets which I sbalI describe in a moment. The 
first count charges a conspiracy pending the war with Ger
ID&1lY to publish abusive language about the form of gOv
emment of the United States, laying the preparation and 
publishiDg of the first leaflet 88 overt acts. The second. 
. count charps a conspiracy pending .the war to publish 
language intended to briAg the form of government into 
contempt, laying the preparation and publishing of the 
two leaflets 88 overt acts. The third count alleges a con
spiracy to encourage resistance to the United StatAlS in the 
same W¥ and to attempt to efiectuate'the purpose by pub
Jishing the same leaflets. The fourth count lays a con-
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118. BOLKll8, J., di888otiq. 

apirIIcy to inciu,' curtailment of production of thiDp nee
eEII&lY. to the prosecution of the war and to attempt to 
accompUah it by publishing the second leaflet to which I 
have referred. 

The first of these leaflets says that the President's cow
ardly silence about tht" intervention in Russia reveals the 
hypOcrisy of the plutocratic gang in W Mbjngton. It 
intimates that U German militarism combined with allied 
capitalism to crush the Russian revolution" -goes on that 
the tyraUts of the world fight each other until they see a 
common enemy-working class enlightenment, when t-hey 
combine to crush it; and that now militarism and capital
ism combined, though not openly, to crush the Ruasiali 
revolution. It says that there is only one enemy of the 
workers of the world and that is ~italism; that it is a 
erime for workers of America, &c., to fight the workers' 
npublic of RuSsia, and ends" Awake I Awake, you Work
ers of the World I Revolutionists." A note adds "It is 
absurd to call us pro-German. We hate and despise Ger
man militarism more than do you hypocritical tyran~. 
We have more reasons for denouncing German militarism 
than has the coward of the White House." 

The other leaflet, headed "Workers-Wake Up," with 
abusive 1anguage says that America together with the 
Allies will march for Russia to help the Czeeko-Slovaks 
in their struggle against the Bolsheviki, and that this time 
the hypocrites shall not fool the Russian emigrants and 
friead$ of Russia in America. It tells the Russian cmi
(ilants that they now must spit in the face of the false 
military pl'OpagLollda by which their sympathy and help 
to the prosecution of the war have been called forth and 
says that with the money they have lent or are going to 
lend -" they will make bullets not only for the Germans but 
also for the Workers Soviets of Russia," and further, 
"Workers in the ammunition factories, you are producing 
bullets, bayonets; cannon, to murder not only the Qer.. 
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mans, but also your dearest, best, who are in Russia and 
are fighting lor freedom." It then appeals to the same 
Russian emigrants at some length not to consent to the 
"inquisitionary expedition to Russia," and says that the 
destruction of the Russian revolution is II the politics 
of the march to Russia." The leaflet winds up by 
saying "Workers, our reply to this barbaric intervention 
has to be a general strike!," and after a few words on 
the spirit of revolution, exhortations not to be afraid, 
and some usual tall talk ends "Woe unto those who 
will be in the way of progress. Let solidarity live! The 
Rebels." 

No argument seems to me necessary to show that these 
pronunciamentos in no way attack the form of government 
of. the United Stata, or that they do not support either 
of the first two counts. What little I have to say abo~t 
the third count may be postponed until I have considered 
the fourth. With regard to that it seems too plain to be 
denied that the suggestion to workers in the ammunition 
factories that they are producing bullets to murder their 
dearest, and the further advocacy of a general strike, both 
in the second leaflet, do urge curtailment of production 
of things necessary to the prosecution of the war within 
the meaning of the Act of May 16, 1918, c.75, 40 Stat. 
553, ~ending § 3 of the earlier Act of 1917. But to make 
the conduct criminal that statute requires that it should 
be "with jntent by sucb curtailment to cripple or hinder 
the United Stata in the prosecution of the war." It seems 
to me that no such intent is proved. 

I am aware of course that the word intent as vaguely 
used in ordinary legal discussion means no mora than 
knowledge at the time of the act that the consequences 
said to be intended will ensue. Even less than that wiD 
satisfy the general principle of civil and crimina1liability. 
A man may have to pay damages, may be sent to priscn, 
at common law might be hanged, if at the. time of JUs act 
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he knew facts from whieh common experienae showed that 
the eonsequences would follow. whether he individually 

. could foresee them or not. But, when words are used ex
actly, a deed is not done with intent to produce a COJl8&o 

quence 1Dlless thai consequence is the aim of the deed. It 
may be obvious, and obvious to the gctor, that the conse
quence will follow, and he may be liable for it even if he 
regrets it, but he does not do the act .with ·intent to Pl"()oo 
duoe it unless the aim to produce it is the proximate motive 
·of . the specific act, although there may be some deeper 
motive behind. 

It seems to me that this statute must be taken to use ita 
words in a strict and accurate sense. They would be ab
surd in any other. A patriot might think that we were 
wasting money on aeroplanes, or makjng more cannon of a 
Qet'tain kind than ",e needed, and might advocate curtail
ment with success, yet even if it ~umed out that the cur
tailment hindered and was thought by other minds to have 
been obviously likely to hinder the United States in the 
proSecution of the war, no one would hold such conduct a 

. crime~ I adniit that my illustration does not SD8WeI' all 
that might be said but it is enough to show what I think: 
and to let me pass to a more important aspect of the case. 
I refer to the First Amendment to the Constitution, that 
Congress sba1l make no law abridging the freedom of 
speech. 

I never have seen any reason to doubt that the questions 
. of law that alone were before this Court in the cues of 
&Iwndc, Frohwerk and Debs, 24:9 U. S. 47, 204. 211, were 
rightly decided. I do not doubt for a moment that by the 
same reaso~ that would justify punjshing persuasion 
to munier, the United States constittltionally may punish 
speech that prQduces or is intended to produce a clear and 
imminent danger that it will bring about forthwith cer
tain substantive evils that the United States constitution
ally may seek to prevent. The power undoubtedly ia . . . 
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..-ta in time of war than in time of peace becauae war 
opens dangers that do not exist at other times. 

But as against dangers peculiar to war, 88 against others, 
the principle of the right to free speech is always the same. 
n'is only the present ~ of immediate evil or an in
tent to bring it about that warrants Congress in setting a 
limit to the ~ression of opinion where privat.e rights are 
not concerned. Congress certainly eannot forbid all effort 

" to change the mind of the CO\Dltry. Now nobody can sup
poee that the surreptitious publishing of a silly leaflet by 
an unknown man, without more, would present any im
Jnediaw, danger that its opinions would hinder the SUCOO8$ 

of the government arms or have any appreCiable tendency 
to do, so. Publishing those opiniOlll for the very purpose 
of obstructing however, might indioate a greata danger . 
and at any rate would have the quality of an attempt. So 
I assume, that the second leaflet if published for the pUl'
poaes alleged in the fourth count might be punishable. But, 
it seems pretty clear to me that nothing less than that 
would bring these papers within the scope of this law • 
.An actual intent in the sense that 1 have explained is nec
es&ary to constitute an attempt, where a furt.her act of the 
same individual is required to complete the substantive 
crime, for reasons given in 8tDiJt d: Co. v. UfIIiIed Bt.aIu, 
196 U. S. 375t 396. It is necessary where the succees of the 
attempt depends upon others because if that intent is not 
present the actor's aim may be a.cco.q)lished without 
bringina about the 'evils BOught to be checked. ,.An intent 
to prevent interference with the revolution in Russia might 
have ~ satisfied without' any hindrance to carrying on 
the war in which we 'Yet'e engaged~ 

I do not see how anyone can find the intent required by 
the statute ~ any of the defendants' words. The second 
leaflet is the only one that affords even a foundation for 
the charge, and there, without invoking the hatred of . 
German militarism expressed in the former one, it is evi-
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dent ,from the ~Ding to the end that the only object 
of the paper is to help Russia and stQp American inter
vention there' apinst the popular governmeni-not to 
imlMde the United States in the war. that it was carrying 
on. 'ro say that two phrases taken liwally might import 
a suggestion Of conduct that would have interference with 
the war as an indirect and probably undesired effect seems 
to me by no means enough to show an attempt to produce 
that effect. 

. I return for a moment to the third count. That.charges 
an intent to provoke resistance to the United States in its 
war with Germany •. Taking the clause in the statute that 
deals with that in connection With the other elabOrate 
provisions of the act, I think that resi!$ance to the United 
States means some f~rcib1e act of oppOsition to some pro
ceeding of the United States in pursuance of. the war. . I 
think the intent must be the specific intent that I have 

. described and for the reasons that I bJ're given I think 
that no Such intent .waS proved or existed in fact. I also 
think that there is no hint at resistance to the United 
States as I construe the phrase. . 

In this case sentences of twenty years imprisonment 
have been imposed for the publishing of two leaflets that I 
. believe the defendants had as much right to publish ·as the " 
Government haS to publish the Constitution of the United 
States now vainly invoked by them., Even if I am techni~ " " 
cally Wrong and enoligh can be $queezed from these poor 
and puny anonymities to tunithe color of legal litmus 
paper; I will add, even if what I think the necessary bitent. 
were shown; the most nominal punishment seems to me all 
that possib~ could be mflicted, unless the defendants are 
to be made to sutTer not for what the indictment alleges 
but for the creed that they: avow-a creed that I believe 
to be the" creed of ignorance and" ~turity when hon~tly 
held, as I see no reason to doubt that it was held here, but 
which, although mad~ the subject of examination at the 
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trial, no one has a riPt even to CODSider in deelmg with 
the charps before the Court. 

Persecution for the expression of opinions seems to me 
perfectly logical. H)tOu have no doubt of your premiaes 
or your power and want a certain result with all your heart 
you naturally express your wishes in law and sweep away 
all opposition. To ~ow opposition by speech seems to 
indicate that you think the speech impotent, as when a 
man says ~t he has squared th~ circle, or that you do not 
care" whole-heaIUdIy for the result, or that you doubt 
either your power or your premises. But when men have 
realized that time has upset many fighting faiths, they may 
come to believe even more than they believe the very . 
foundations of their own conduct that the ultimate good 
desired is better reached by free trade in ideas-that the 
best test of truth is the power of the thought to get itself 
.ooepted in the competition of the market, and that truth 
is the only ground upon which their wishes safely can be 
carried out. That at any rate is the theOry of our Con
stitution. It is an experiment, as all life is an experiment. . 
Every year if not every day we have to wager our salva
tion upon some prophecy baaed upon imperfect knowledge. 
While that experiment is part of our system I think that 
we should be eternally vigilant agalnst attempts to check 
the expression of opinions that we loathe and believe to be 
fraught with death, Unless they so imminently threaten· 
immediate interference with the lawful and pressing pur
poses of the law that an immediate check is required to save 
the country. I wholly disagree With the argUment of the 
Government that the ~t Amendment left the common 
law as to seditious libel in· force. History seems to me 
against the' notion. I had conceived that the. United 
States through many years had shown its repentance for 
the Sedition Act of 1798, by repaying fines that it imposed. 
Only the emergency that lnakes it immediately dangerous 
to leave the correction of evil counsels to time warrants 

Digitized by Google 



ABRAMS t. UNITED. BTATm. 631 

618. HOLIDB, J., dianting. 

making any exception to the sweeping command, II Con
gress shall make no law • •... abridging the freedom of 
speech." Of course I am speaking only of expressions of 
opinion and exhortations, which were all that were uttered 
here, but I regret that I cannot put into more impressive 
words my belief ~t in their conviction upon this in
dictment the defendants were deprived of their rights 
under· the Constitution of the United States. 

'MB. JWTICII BBAHDIII8 concurs with the foregoing 
opinion. 
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