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1. Why Should You Care about the OTCA?

A. Marion/Polk/Yamhill Counties are a Public Employee Rich Environment.

	Employment and Wages by Industry - Region 3
	 

	

	 2011 COVERED EMPLOYMENT AND WAGES
	
	
	

	 
	Firms
	Empl.
	Payroll
	
	
	
	

	TOTAL
	13,612
	178,375
	$6,497,849,961
	
	
	
	

	Natural Resources & Mining 
	736
	13,450
	$350,512,559
	
	
	
	

	Construction 
	1,498
	7,329
	$314,917,018
	
	
	
	

	Manufacturing 
	698
	17,484
	$674,555,767
	
	
	
	

	Trade, Transportation. & Utilities 
	2,276
	27,337
	$831,380,628
	
	
	
	

	Information 
	143
	1,285
	$58,422,216
	
	
	
	

	Financial Activities 
	1,210
	7,175
	$296,131,710
	
	
	
	

	Professional & Business Services 
	1,721
	12,290
	$460,709,478
	
	
	
	

	Education & Health Services 
	1,483
	26,457
	$1,098,382,707
	
	
	
	

	Leisure & Hospitality 
	1,090
	14,838
	$219,706,632
	
	
	
	

	Other Services 
	1,933
	6,704
	$152,756,496
	
	
	
	

	Private Non-Classified 
	69
	62
	$2,198,665
	
	
	
	

	Government
	760
	43,966
	$2,038,176,085
	
	
	
	

	Source:  Oregon Employment Department
	
	
	
	


B. Malpractice Pitfalls Abound!!!
1. Strict time limitations

2. Strict notice requirements
Special service requirements 

3. Examples of Commonly-Filed Tort Claims
A. Traditional, common law torts.

1. Negligence.

2. False Imprisonment.

3. Wrongful Discharge.

4. Defamation.

5. Malicious Prosecution.

B. Statutory torts, based on State law.

1. Wrongful Death.  ORS 30.020.

2. Strict liability for intentional torts of foster children residing in foster care.  ORS 30.297.

3. Unlawful employment discrimination:

a. Based on race, religion, color, sex, national origin, marital status or age.  ORS 659A.030.

b. Against injured workers.  ORS 659A040-052.

c. Against disabled persons.  ORS 659A100-145.

d. Against whistleblowers.  ORS 659A200-236.

4. Abuse of Vulnerable Persons. ORS 124.100

C. Statutory torts, based on Federal law.

1. Civil Rights Violations - 42 U.S.C. §1983 (See extensive discussion, below).

2. Workplace Discrimination 

a. Title VII

b. Title IX

c. ADA

2. The Oregon Tort Claims Act. ORS 30.260 et. seq.
A. Partial statutory waiver of sovereign immunity.  Jenson v. Whitlow, 334 Or. 412, 416 (2002).  

B. Makes “public bodies” subject to suit for “its torts and those of its officers, employees and agents acting within the scope of their employment or duties.”  ORS 30.265(1). 

1. “Torts” is defined in the classic “Prosser” way. 

a. ORS 30.260(8) (breach of a duty that is imposed by law, other than a duty arising from contract or quasi-contract, the breach of which results in injury to a specific person or persons for which the law provides a civil right of action for damages or a protective remedy).  

2. “Public Body” is defined as Public body means:

a. as used in the statutes of this state public body means state government bodies, local government bodies and special government bodies;

b. Any nonprofit corporation that is organized and existing under ORS chapter 65 and that has only political subdivisions or municipal, quasi-municipal or public corporations in this state as members;

c. A private child-caring agency, as defined in ORS 418.205 (Definitions for ORS 418.205 to 418.310 and 418.992 to 418.998), that meets the criteria specified in ORS 278.322 (Child care facility liability insurance coverage) (1)(a) and that receives more than 50 percent of its funding from the state for the purpose of providing residential treatment to children who have been placed in the care and custody of the state or that provides residential treatment to children more than half of whom have been placed in the care and custody of the state; or

d. A private, nonprofit organization that provides public transportation services if more than 50 percent of the organizations funding for the purpose of providing public transportation services is received from governmental bodies 
3. OTCA (including its damage limits, notice provisions, and statute of limitations) does not apply to Federal Civil Rights claims.  Sanok v. Grimes, 306 Or. 267, 760 P2d 232 (1988); Rogers v. Saylor, 306 Or. 267, 760 P2d 232 (1988); Finney v. Branson, 326 Or. 472, 953 P2d 377 (1998); Wilson v. Garcia, 471 U.S. 261 (1985); Cooper v. City of Ashland, 871 F.2d 104, 105 (9th Cir. 1989).

C. Plaintiff must proceed against the public body, only, when alleging torts based on State law except in those cases in which seek damages in excess of the caps.  If an action under ORS 30.260 to 30.300 alleges damages in an amount greater than the damages allowed under ORS 30.271, 30.272 or 30.273, the action may be brought and maintained against an officer, employee or agent of a public body, whether or not the public body is also named as a defendant. ORS 30.265(1). The new amendment, which became effective in January of 2012, applies to causes of action that accrue after this date.
D. The liability of the state, and the liability of the stats officers, employees and agents acting within the scope of their employment or duties, to any single claimant for claims may not exceed:

1. $1.5 million, for causes of action arising on or after December 28, 2007 and before July 1, 2010.

2. $1.6 million, for causes of action arising on or after July 1, 2010 and before July 1, 2011.

3. $1.7 million, for causes of action arising on or after July 1, 2011 and before July 1, 2012.

4. $1.8 million, for causes of action arising on or after July 1, 2012 and before July 1, 2013.

5. $1.9 million, for causes of action arising on or after July 1, 2013 and before July 1, 2014.

6. $2.0 million, for causes of action arising on or after July 1, 2014 and before July 1, 2015.

7. Annually adjusted thereafter by State Court Administrator.

E. The liability of the state, and the liability of the state officers, employees and agents acting within the scope of their employment or duties, to all claimants for claims may not exceed:

1. $3 million, for causes of action arising on or after December 28, 2007 and before July 1, 2010.

2. $3.2 million, for causes of action arising on or after July 1, 2010 and before July 1, 2011.

3. $3.4 million, for causes of action arising on or after July 1, 2011 and before July 1, 2012.

4. $3.6 million, for causes of action arising on or after July 1, 2012 and before July 1, 2013.

5. $3.8 million, for causes of action arising on or after July 1, 2013 and before July 1, 2014.

6. $4.0 million, for causes of action arising on or after July 1, 2014 and before July 1, 2015.

7. Annually adjusted thereafter by State Court Administrator.

F. The liability of a local public body, and the liability of the public bodies officers, employees and agents acting within the scope of their employment or duties, to any single claimant for claims may not exceed:

1. $500,000, for causes of action arising on or after July 1, 2009, and before July 1, 2010.

2. $533,300, for causes of action arising on or after July 1, 2010, and before July 1, 2011.

3. $566,700, for causes of action arising on or after July 1, 2011, and before July 1, 2012.

4. $600,000, for causes of action arising on or after July 1, 2012, and before July 1, 2013.

5. $633,300, for causes of action arising on or after July 1, 2013, and before July 1, 2014.

6. $666,700, for causes of action arising on or after July 1, 2014, and before July 1, 2015.

7. Annually adjusted thereafter by State Court Administrator.

G. The liability of a local public body, and the liability of the public bodies officers, employees and agents acting within the scope of their employment or duties, to all claimants for claims may not exceed:

1. $1 million, for causes of action arising on or after July 1, 2009, and before July 1, 2010.

2. $1,066,700, for causes of action arising on or after July 1, 2010, and before July 1, 2011.

3. $1,133,300, for causes of action arising on or after July 1, 2011, and before July 1, 2012.

4. $1,200,000, for causes of action arising on or after July 1, 2012, and before July 1, 2013.

5. $1,266,700, for causes of action arising on or after July 1, 2013, and before July 1, 2014.

6. $1,333,300, for causes of action arising on or after July 1, 2014, and before July 1, 2015.

7. Annually adjusted thereafter by State Court Administrator.

H. Caps do not apply to a claim arising in connection with a nuclear incident covered by an insurance or indemnity agreement under 42 U.S.C 2210.

I. Clarke v. OHSU
1. Individual state agents and employees may not be dismissed in a civil case where the effect of the dismissal would emasculate a remedy that was available at common law.

2. What remedies were available at common law becomes crucial.

a. Remedies at common law

i. “Absolute” rights

ii. Negligence - remedy

iii. Wrongful Death – no remedy

iv. Worker’s Compensation – no remedy

b. Effect of common law defenses

i. Assumption of Risk

ii. Civil Death upon Conviction of a Felony

3. What constitutes emasculation?

4. Who is an “agent” of the State of Oregon has greater importance.

a. Common law “right to control” test is used to determine if an individual or entity is an agent. Vaughn v. First Transit, Inc., 346 Or. 128 (2009).

5. In reaction to the Supreme Court’s decision in Clarke v. OHSU, 343 Or 581, 586 (2007), which effectively rendered individual state employees liable for damages in excess of the OTCA damages caps, the 2011 Legislature amended ORS 30.265, attempting to codify the Clarke decision.  
J. Timely tort claim notice is normally a prerequisite of a claim based on State law. 

1. Written or actual notice of claim usually required to be received within 180 days of injury or loss. ORS 30.275(2).  This is a jurisdictional requirement. Orr v. City of Eugene, 151 Or. App. 541, 543, 950 P2d 397 (1997), citing Tyree v. Tyree, 116 Or. App. 317, 320, 840 P2d 1378 (1992), rev den. 315 Or. 644, 849 P2d 525 (1993); Urban Renewal Agency v. Lackey, 275 Or. 35, 40-41, 549 P2d 657(1976). 

2. Notice may be formal (i.e. sent to the office of the Director of Oregon Department of Administrative Services) or actual notice.

a. Formal notice of claim shall be given by mail or personal delivery:

(1) If the claim is against the state or an officer, employee or agent thereof, to the office of the Director of the Oregon Department of Administrative Service.

(2) If the claim is against a local public body or an officer, employee or agent thereof, to the public body at its principal administrative office, to any member of the governing body of the public body, or to an attorney designated by the governing body as its general counsel.

b. Actual notice is any communication by which any individual to whom notice may be given (the office of the Director of Oregon Department of Administrative Services) or any person responsible for administering tort claims on behalf of the public body acquires actual knowledge of the time, place and circumstances giving rise to the claim, where the communication  is such that a reasonable person would conclude that a particular person intends to assert a claim against the public body or an officer, employee or agent of the public body.  ORS 30.275(6).

c. Commencement of an action within the tort claim notice period is sufficient notice (BOLI complaint is not sufficient notice.)
d. Payment of all or any part of the claim by or on behalf of the public body at any time.

3. Special rules on tort claim notice and its timing:

a. One year notice period for wrongful death claims.  ORS 30.275(2)(a).

b. 270 days for minors and incompetent claimants. ORS 30.275(2).

c. Notice not required for claims on behalf of minors who were in custody of DHS or OYA when the tort occurred and the claim is against DHS or OYA. ORS 30.275(8).

d. Notice not required for claims against a private, nonprofit organization that provides public transportation services described under ORS 30.260.

e. The discovery rule applies to tort claim notice.

4.
Malpractice Avoidance Tips!

a.   Serve your tort claim notice early and often!!!!  

b.
Best Practice is to send the Tort Claim Notice immediately upon undertaking representation.

c.
Send a supplemental tort claim notice upon discovery of new facts or claims which could be deemed outside the scope of your original tort claim notice.

ERR ON THE SIDE OF CAUTION!!!!!

The purpose of the OTCA notice requirement is to give the public body timely notice of the tort claim to allow its officers an opportunity to investigate matters promptly, ascertain all the facts, and settle meritorious claims without litigation.  Robinson v. Shipley, 64 Or App 794, 797, 669 P2d 1169 (1983). 

To satisfy the notice requirement of ORS 30.275(6) for actual notice, “although a plaintiff must provide a defendant with the facts (i.e., time, place, and circumstances) that relate to the specific claim or claims that a plaintiff ultimately asserts, the plaintiff need convey an intent to assert a claim only in general terms.”  Flug v. University of Oregon, 335 Or 540, 553, 73 P3d 917 (2003) (emphasis added).

The sufficiency of the tort claim notice given must be determined with the object of the statute in mind and technically deficient claims should not be barred where the purpose of the statute is served.  Brown v. Portland School District No. 1, 291 Or 77, 81, 628 P2d 1183 (1981).  

K. Two year statute of limitations for claims brought pursuant to the OTCA, “notwithstanding any other provision in ORS chapter 12 or other statute providing a limitation on the commencement of an action,” except as provided in ORS 12.120, ORS 12.135, and ORS 659A.875.  See, ORS 30.275(9). 

1. This provision has been interpreted by the Supreme Court to preempt only those provisions of ORS Chapter 12 that are limitations on the commencement of an action. Baker v. City of Lakeside, 343 Or 70, 164 P3d 259 (2007).

a. Plaintiffs get the 60 day after a timely filing to perfect service and relate back to filing. ORS 12.020(2).

b. Plaintiffs probably do not get tolling for minors. ORS 12.160. 

c. 12.117 Child Abuse provision does not apply to OTCA cases. [See Doe v. Lake Oswego, 242 Or App 605, 259 P3d 27 (2011)]

d. Discovery rule applies to statute of limitations under the OTCA

L. OTCA establishes (retains?) various immunities.  Public body is immune:

1. To the same extent that the state tortfeasor would otherwise be immune. ORS 30.265(2).  For example, if a prosecutor is sued for malicious prosecution, he/she would have enjoyed prosecutorial immunity; after substitution of the State as the sole party defendant, the State is entitled to prosecutorial immunity.

2. For any claim in connection with the assessment and collection of taxes. ORS 30.265(3)(b).

3. For any claim for injury to or death of a person covered by any workers’ compensation law. ORS 30.265(3)(a).  Storm v. McClung, 334 Or. 210, 47 P3d 476 (2002).

4. For any claim based upon the performance of a discretionary function or duty, whether or not the discretion is abused.  ORS 30.265(3)(c).

a. One of the more important immunities.

b. See extensive discussion, below.

5. For any claim which is limited or barred by the provisions of any other statute, including but not limited to any statute of ultimate repose.  ORS 30.265(3)(d).

6. For any claim arising out of a riot, civil commotion or mob action or out of any act or omission in connection with the prevention of any of the foregoing.  ORS 30.265(3)(e).

7. For any claim arising out of an act done under apparent authority of law, resolution, rule or regulation which is unconstitutional, invalid or inapplicable, except to the extent they would have been liable had it been valid, unless such act was done or omitted in bad faith or with malice.  ORS 30.265(3)(f).

8. Recreational Immunity applies to public lands so long as no fee is charged for its use. ORS 105.682.

3. Roles of the various State actors

A. Risk Management Division

1. The Oregon Risk Management Division’s Claim Management Section investigates, evaluates, and resolves claims for damage to state property and for loss or injury to the Public arising out of state activities.

2. Receives and evaluates formal tort claim notices, as required by ORS 30.275(5)(a).

3. Further information: http://egov.oregon.gov/DAS/Risk/ClaimsManagement.shtml
B. General Counsel

1. Provides day-to-day legal advice to client agencies.

2. Often the first DOJ person to learn of potential claims, or sensitive problems/investigations that could end up as claims.

C. Trial Division

1. Makes recommendations to the Attorney General whether to defend and indemnify state agents and employees. ORS 30.285.

2. Currently the decision is assigned to the Chief Trial Counsel.

3. Defends the State, its agents and employees against most tort claims filed in State or Federal Courts.

4. Discretionary Immunity

A. ORS 30.265(3)(c) provides:  “Every public body and its officers, employees and agents acting within the scope of their employment or duties * * * are immune from liability for: * * * Any claim based upon the performance of or the failure to exercise or perform a discretionary function or duty, whether or not the discretion is abused.”

B. It is the policy itself that is at issue.  One is not immune if one negligently implements the policy decision.  Hawkins v. City of LaGrande, 315 Or. 57 (1992). 

C. In general, to qualify for discretionary immunity, an act or omission must conform with a policy decision that meets these criteria: 
1. The decision must rise to the level of a policy judgment;

2. The decision must have been made by a policy maker, that is, a person to whom authority for such judgment has been delegated;

3. The decision must involve the assessment and ranking of the policy objectives explicit or implicit in a statute; and

4. The decision was a result of the official’s judgment that one or more of the policy objectives will be served by a given action.

D. Policy Judgments
1. Discretionary function immunity extends to decisions for which there is evidence that a policy judgment has been made by a person or body with governmental discretion.  Little v. Wimmer, 303 Or. at 588; Stevenson v. State Dept. of Transportation, 290 Or. at 14.  Generally, decisions entitled to discretionary function immunity are made by a supervisor or a policy-making body. Moseley v. Portland School Dist. No. 1J, 315 Or. 85, 92 (1992) (holding that the school district had discretionary function immunity regarding its decisions about the number and allocation of security personnel).

2. Such decisions involve “‘room for policy judgment’ or the responsibility for deciding ‘the adoption of means to an end, and discretion in determining how or whether the act shall be done in the course pursued.’”  McBride v. Magnuson, 282 Or. 433, 437 (1978) (citations omitted) (involving immunity of policy in placing a child in protective custody).

3. The exercise of governmental discretion entails, “the assessment of costs and benefits, the evaluation of relative effectiveness and risks, and a choice among competing goals and priorities.”  Id.
4. If a public body fails to undertake a duty required by law, it is not entitled to discretionary function immunity, but the public body does have discretionary function immunity regarding the methods it uses to comply with its duties. 

5. “[A] governmental official or body that makes a discretionary policy decision must, in making the decision, consider the risks to public safety inherent in the decision and include a consideration of those risk in the overall assessment of costs and benefits of the competing choices.”  Garrison v. Deschutes County, 162 Or. App. at 167 (holding that county and county officers were entitled to discretionary function immunity regarding their design and operation of a transfer station).  As long as the official or body considers the relevant issues, it is entitled “to choose between competing policy objectives in the face of various risks.”  Id.  See also, Bakr v. City of Eugene, 125 Or. App. 1; 864 P.2d 1340 (1993). 

6. If the government body is not required to take action, a policy decision not to take any action is entitled to discretionary function immunity.  See, Piper v. Scott, 164 Or. App. 1, 4 (1999).  (The state’s policy of not posting open range warning signs in a given area unless it received complaints or accident reports indicating possible dangers posed by livestock crossing the highway was based on the nature of open range areas and the lack of information where livestock are likely to cross a highway.  Thus, the state’s policy cannot fairly be characterized as mere inaction, because it has been shown to be a product of discretionary decision making.)

7. However, if there is a legal duty to act, the choice of means may be discretionary, but one cannot be immune for the failure to act.  Miller v. Grants Pass Irrigation Dist., 297 Or. 312, 320 (1984) (“If there is a legal duty to protect the public by warning of a danger or by taking preventing measures, or both, the choice of means may be discretionary, but the decision whether to or not to do so at all is, by definition, not discretionary.”).

E. Policy Makers

1. The policy must be adopted by a policy maker.

2. The practical difficulty is often tracing the origination of the policy as well as the fact that the policy was carried out in a manner consistent with the policy.  Stevenson v. State of Oregon, 290 Or. 3 (1980); Hall v. Dotter, 129 Or. App. 486 (1994) (Deits, P.J., concurring).

F. Discretionary Action Not Covered by ORS 30.265(3)(c). 

1. The immunity is as against claims for money damages. 

2. Discretionary immunity does not preclude injunctive relief.  See Mark v. Dept. Fish and Wildlife, 158 Or. App. 355, 366-367 (1999) (agency decision is immune per se, but injunctive relief is still available); Penland v. Redwood Sanitary Sewer Service Dist., 146 Or. App. 225 (1997).
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