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For over thirty years, Oregon’s rules regarding eyewitness identification were set out in State v. Classen, 285 Or 221 (1979).  In State v. Lawson and State v. James, 352 Or 724 (2012), a consolidated-case opinion by the Oregon Supreme Court, the Court revised the Classen test.  In doing so, the Court created a more flexible approach to determining the admissibility of eyewitness identification evidence.

FACTS OF THE CASES

In Lawson, a woman and her husband were shot while camping.  The husband died of his wounds, but the woman survived the attack.  Within days of the incident, the police asked the victim to make an identification of her attacker from a photo lineup.  At the time, the woman was hospitalized, medicated, and sedated.  During that interview, the police presented the woman a photo lineup and asked her to identify her attacker.  The woman indicated that she did not see her attacker in the photo lineup.  

Approximately two weeks later in a second interview with police, while the woman was still in the hospital and in fragile medical condition, she told police that during the attack she could not see the perpetrator because it was dark and the perpetrator had put a pillow over her face.  

Several weeks later, the woman told police that she had briefly seen the perpetrator before he put a pillow over her face, but was unable to pick out the perpetrator from a photo lineup.  A week later, the woman told police that her attacker as a man she met previously that day (indicating Lawson), but did not pick his picture out of a photo lineup.  The woman then saw a picture of Lawson several times prior to trial and identified Lawson as her attacker at trial.  She testified at trial that she would “never forget his face as long as I live.”  

On appeal, the Court of Appeals held that although suggestive procedures had been used leading up to the identification, that the trial court correctly determined that the reliability of the woman’s identification was a question properly left to the jury.

In the companion case, James, a grocery store employee discovered two men stuffing beer bottles into a backpack.  After an altercation with two employees, the employees called police.  Later that day, a police officer saw two inebriated men generally matching the descriptions of the perpetrators.  The officer questioned the men and searched a backpack one of the men had with him, finding beer in it.   The officer handcuffed both men and took the men to the grocery store for identification by the employees.  The employees identified the two handcuffed men while they were still sitting in the backseat of the police car.  The Court of Appeals affirmed admitting the eyewitness identification evidence at trial under Classen.

THE CLASSEN TEST

The Classen test provided guidance on when to admit evidence of an eyewitness identification.  The test was “designed to protect the reliability of the verdict, i.e., to minimize the danger of convicting the innocent on the basis of unreliable information.”  Id. at 746 (quoting State v. Johanesen, 319 Or 128, 134 (1994).

Classen sets out a two-step process where the trial court must first “determine whether the process leading to the offered identification was suggestive or needlessly departed from procedures prescribed to avoid such suggestiveness.”  Classen, 285 Or at 232.  If the identification process was suggestive, the party proffering the evidence must demonstrate that the witness has knowledge of the identity of the individual apart from the suggestive procedure.  Id.

Classen suggests that trial courts should conduct a number of inquiries to determine whether the witness’s identification was reliable independent of the suggestive procedures.   For example inquires would include: Did the witness clearly see the individual identified?  What description did the witness give of the person identified?  How certain was the witness of the description given?  How much time passed between the original observation and the subsequent identification?

THE LAWSON TEST

In setting out a new test, the Court recognized that there has been substantial advances in our understanding of eyewitness perception and memory since Classen.  The Court recognized that the Classen test was not meeting the stated goal of minimizing the danger of convicting an innocent person by “ensuring that only sufficiently reliable identifications are admitted into evidence.“ Lawson, 352 Or at 746.  

In formulating this new test, the Court listed a number of factors that affect the reliability of eyewitness identification evidence.  Those factors are generally grouped into either system variables or estimator variables.  System variables are those things that are in the control of the questioner, such as instructing the witness that a perpetrator may or may not be in a lineup; picking lineup fillers based on physical similarity with the description of the perpetrator; and the manner in which a witness is questioned.   

Estimator variables include characteristics of the witness, alleged perpetrator, and environmental conditions.  Examples of estimator variables include witness attention; duration of exposure to the alleged perpetrator; viewing conditions (i.e., lighting, viewing a person through a foggy window, etc.); and distinctiveness of the perpetrator characteristics.

Lawson sets out a new a new burden-shifting test intended to address these questions of reliability when a party challenges the admissibility of eyewitness identification evidence in a pretrial motion.  Of course, this situation is most likely to occur in a criminal case where the defendant files a pretrial motion to exclude such evidence.  The remainder of this article will generally refer to parties in such a context.  However, the test has wider application than just in the criminal context and should be used for other cases involving a challenge to eyewitness identification evidence.  

	Proffer’s Burden of Proof

Once a defendant challenges the admissibility of an eyewitness identification in a pretrial motion, the burden belongs to the prosecution to show that it has facts necessary to establish the admissibility of the evidence.  The Court discusses that the prosecution must prove by a preponderance of the evidence that it has met a number of evidentiary hurdles, which include:
1. The person has qualifications to be a witness (OEC 104);
2. The burden of producing evidence is on the party with the burden of persuasion as to that issue (OEC 307);
3. Proof that the person offered as an eyewitness to identify someone has personal knowledge of the matters to which the person will testify (OEC 602); and
4. The identification is rationally based on the witness’s first-hand perceptions and is also helpful to the trier of fact (OEC 701).

The Court acknowledges that generally the first two points will not be significant hurdles for the prosecution.  However, the Court discussed OEC 602 and 701 in more detail.  In eyewitness identification cases, OEC 602 requires that the prosecution offer evidence that shows that the witness “had an adequate opportunity to observe or otherwise personally perceive the facts to which the witness will testify, and did, in fact, observe or perceive them.”  Lawson 352 Or at 754.  In the Lawson case, for example, there is some question about what the victim saw, as she had told police early on in the case that she could not see the perpetrator because of the dim lighting and then the pillow over her face.  Her statements that she could not see the perpetrator would obviously implicate OEC 602 when she later identified Lawson as the perpetrator. 

Next, prosecutors must establish by a preponderance of the evidence that the perception by the witness is rationally based under OEC 701.  Generally, that burden can be met by a witness’s observation of an individual’s facial features and based a subsequent identification on a comparison of facial features.  However, the witness’s identification must be based on his or her own perception, rather than on an impermissible basis, such as suggestive police procedures.  The trial court must determine at the pre-trial motion whether a witness’s identification is likely based on his or her own perceptions rather than another source. 

Finally, the prosecution has the burden to demonstrate that the identification evidence will be helpful to the trier of fact.  Again, the Court recognized that this burden is likely easily satisfied in most cases.

Defendant’s Burden of Proof

Once the prosecution has satisfied its burden, the criminal defendant has the burden of showing that the evidence is unduly prejudicial under OEC 403.  Therefore, the trial court must weigh the probative value of the evidence as prescribed in OEC 403.  

In conducting its OEC 403 analysis, the Court stated that “[t]he persuasive force of eyewitness testimony is directly linked to its reliability.” Lawson, 352 Or at 758.  “Consequently, in cases in which an eyewitness has been exposed to suggestive police procedures, trial courts have a heightened role as an evidentiary gatekeeper because ‘traditional’ methods of testing reliability – like cross-examination – can be ineffective at discrediting unreliable or inaccurate eyewitness identification evidence.”  Id. 

The Court noted that trial courts may decide not to exclude the entire eyewitness identification, but rather opt to limit the prejudicial aspects of a witness’s testimony.  For example, trial courts may admit the identification itself, but limit testimony on the witness’s level of certainty about that identification.

PRACTICAL REALITIES OF THE NEW TEST

The Court recognized that this new test may be unlikely to result in the exclusion of a large number of eyewitness identifications.  Rather, defendants will be more likely to challenge the reliability of the eyewitness’s identification at trial through cross examination and expert testimony.

It seems that the Court does not expect trial courts will be frequently invoking its power to exclude eyewitness identification evidence from the jury.  However, the opinion opens the door to allow defense attorneys to proffer more evidence about the reliability of that evidence and allow juries to make better informed decisions about the reliability of that evidence.  




