Risks and Remedies for Spousal Interception of Electronic
Communications or Wrongfully Accessing Computers and Other
Electronic Devices

By Michael P. Sampson

“The home computer is just sitting here. Copying my
husband’s files would be a cinch.”

“I could forward his text messages to myself and he’ll
never find out.”

“All T have to do is guess the password to her account
and voila! I'm in!”

“This spyware is great...I'll know everything he’s doing
online.”

Tempting. But a spouse must avoid intercepting or otherwise
capturing communications between the other spouse and his or her “love
interest,” business contacts, attorneys or anyone else. One spouse must
avoid accessing or copying the other’s password protected laptops, hard
drives, smart phones or other devices and files on such devices.

Wrongfully intercepting electronic communications or invading and
copying a spouse’s electronic devices risk both criminal and civil liability.
Beyond exposure to such claims, a divorcing spouse who engages in such
conduct may find a court will exclude the wrongfully obtained material
from evidence.

Ethical Considerations

When a client wrongfully obtains privileged and confidential
materials, the client faces multiple risks of claims under various acts and

civil claims, such as for invasion of privacy. Some of those statutes and
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case materials are collected at the end of this discussion.

When the client gives materials the client improperly obtained to his
or her attorney, and the attorney reviews and uses them, the attorney risks
disqualification and sanctions for ethical violations for having engaged in
improper and inequitable conduct designed to obtain an unfair tactical
advantage in the litigation.

Disqualification may also be required if the attorney

e Refuses to return or notify opposing counsel of his obtaining
such wrongfully obtained documents.

e Reviews and uses documents protected by the attorney-client,
work product, or other recognized privileges.

e Reviews and uses documents that invade protected privacy
rights.

The Court should set a prompt hearing, upon motion, so that the
Court may set parameters regarding necessary discovery to determine
additional facts supporting what should be done regarding the wrongfully

obtained materials and possible disqualification of counsel.

25699234.1



A. All Copies of Privileged Documents Must Be Returned
The standard for return of privileged documents that have been
inadvertently disclosed is clear: Where there has been an inadvertent
disclosure of privileged documents to a party the trial court is required to
order the return of the documents, including copies thereof, and to

foreclose the use of the documents for any purpose. Marcus & Marcus, P.A.

v. Sinclair, 731 So.2d 845 (Fla. 3d DCA 1999).

In Abamar Housing and Development, Inc. v. Lisa Lady Décor, Inc., 698

So.2d 276 (Fla. 3d DCA 1997)(Abamar I), where one party inadvertently

receives privileged documents and refuses to return them to the other
party the trial court was required to order the return of all copies of the
privileged documents, strike the use of the documents for any purpose,
and forbid any further use of, reference to, or reliance on the privileged
documents.

It is more egregious when a party wrongfully and unlawfully gains
access to privileged and confidential materials and gives them to the

attorney to attempt to obtain to obtain a tactical advantage in the case.
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B. Disqualification

Disqualification is justified when the attorney has accessed and used
privileged and confidential documents that the client has wrongfully
provided the attorney, to obtain an unfair informational or tactical
advantage. Although disqualification of a party’s chosen counsel is an
extraordinary remedy, when a party’s attorney has had access to privileged
and confidential documents the appearance of justice and integrity of the

judicial process demand disqualification. See General Accident Insurance

Company v. Borg-Warner Acceptance Corp., 483 So.2d 505 (Fla. 4th DCA

1986).

The Fifth District Court of Appeal, in an Orange County, Florida
paternity action, affirmed the order of the Honorable George A. Sprinkel,
1V, disqualifying a Mother’s attorney, whom the Court disqualified based
upon the attorney’s receipt, review, and use of the father’s USB flash drive.
The flash drive contained electronic files, including confidential attorney

client communications, client litigation notes and attorney work product.

Castellano v. Winthrop, 27 So. 3d 134 (Fla. 5t DCA 2010). After conducting a

lengthy evidentiary hearing, Judge Sprinkel found that disqualification of
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the Mother’s law firm was required because it had obtained an
“informational advantage.” Id. at 136. The trial court further ordered the
firm and the Mother to provide, by affidavit, the identity of all persons
who had reviewed, received, or been provided with the confidential and
privileged information and to indemnify the Father for any damages he
might suffer from the improper use thereof. The trial court further enjoined
the Mother from using any of the information illegally obtained. The trial
court further ordered the Mother and her law firm to return the USB drive
and any and all copies that were in their possession or control and to
remove from their computers all of the Father’s confidential and privileged
information and to make their computers available for third party
inspection to confirm the deletion of this information, all at the law firm’s
expense. Lastly, the trial court reserved jurisdiction to determine whether
the Father was entitled to an award of attorney's fees.

Rejecting the Mother’s argument that her attorneys should not be
disqualified and that other remedies were sufficient, the Fifth District held:
“Given the nature of the information obtained by the Firm from the USB
drive, it cannot be reasonably disputed that an informational and tactical

advantage was obtained by the Mother.” Id. at 137.
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The Fifth District advised:

For the benefit of other attorneys facing a similar
dilemma, we note that the Florida Bar Commission on
Professional Ethics has opined that when an attorney
receives confidential documents he or she knows or
reasonably should know were wrongtully obtained by his
client, he or she is ethically obligated to advise the client
that the materials cannot be retained, reviewed, or used
without first informing the opposing party that the
attorney and/or client have the documents at issue. If the
client refuses to consent to disclosure, the attorney must
withdraw from further representation. Fla. Bar Prof'l
Ethics Comm., Formal Op. 07-1.

Id. at 137 (footnote omitted).

According to the Professional Ethics Of The Florida Bar Opinion 07-1

(September 7, 2007), a lawyer whose client provides them with documents

that were wrongfully obtained by the client may need to consult with a
criminal defense lawyer to determine if the client has committed a crime.
The lawyer must advise the client that:

the materials cannot be retained, reviewed, or used
without informing the opposing party that the inquiring
attorney and client have the documents at issue. See The
Florida Bar v. Hmielewski, 702 So. 2d 218 (Fla. 1997) . If the
client refuses to consent to disclosure, the inquiring attorney
must withdraw from the representation.”

Id.
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In Abamar Housing and Development, Inc. v. Lisa Lady Decor, Inc., 724

So.2d 572, 573-74 (Fla. 3d DCA 1998)(Abamar II), the Third District Court of

Appeal held that an inadvertent disclosure of privileged documents coupled
with a refusal to return said documents requires disqualification to remedy
the unfair tactical advantage gained and there is no requirement to
demonstrate prejudice.

Regarding the obligations of an attorney who has come into
possession of inadvertently disclosed privileged documents, Abamar II
reiterated the admonition in Abamar I at 279, quoting The Florida Bar
Comm. on Professional Ethics, Op. 93-3 (Feb. 1, 1994)), that “[a]n attorney
who receives confidential documents of an adversary as a result of an
inadvertent release is ethically obligated to promptly notify the sender of

the attorney's receipt of the documents.” Abamar 11, 724 So. 2d at 574 n. 2.
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C.  Other authorities: Wrongfully Obtaining Electronic
Communications and Data

1. Security of Communications Act, Chapter 934, Florida
Statutes

What does it mean to “intercept” an electronic communication?

Under the Security of Communications Act, Chapter 934, Florida
Statutes, to “intercept” a communication means to listen to or otherwise
acquire the contents of any wire, electronic, or oral communication,
through the use of any electronic, mechanical, or other device.

See also United States v. Steiger, 318 F.3d 1039, 1050 (1th Cir. 2003)
(“interception” of email under the Federal Wiretap Act, 18 U.S.C. §§ 2510-
2522, requires use of automatic routing device).

“Electronic, mechanical, or other device” means any device or apparatus
someone can used to intercept a wire, electronic, or oral communication
other than:

(@) Any telephone or telegraph instrument, equipment, or facility, or
any component thereof:

1. Furnished to the subscriber or user by a provider of wire or
electronic communication service in the ordinary course of its
business and being used by the subscriber or user in the ordinary
course of its business or furnished by such subscriber or user for
connection to the facilities of such service and used in the ordinary
course of its business; or

2. Being used by a provider of wire or electronic communications

service in the ordinary course of its business or by an investigative or
law enforcement officer in the ordinary course of her or his duties.
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(b) A hearing aid or similar device being used to correct subnormal
hearing to not better than normal.

Interception in the divorce context includes secretly installing and using
spyware on the other spouse’s computer. The Florida Fifth District Court
of Appeal court upheld the trial court’s injunction on use of evidence a
sleuthing wife gathered from her husband’s computer activities. She
obtained the evidence through Spector spyware she secretly installed on
the home computer. O'Brien v. O'Brien, 899 So. 2d 1133 (Fla. 5t DCA 2005)
The wife argued that the electronic communications did not fall within the
Security of Communications Act, Chapter 934, Florida Statutes, because she
did not “intercept” these communications, but simply retrieved them from
storage.

The husband contended that the Spector spyware his wife installed on the
computer acquired his electronic communications in real-time as they were
in transmission and, therefore, were illegally intercepted communications,
in violation of section 934.03(1)(a)(e), Florida Statutes.

The Act makes it illegal and, with some narrow exceptions, punishable as a
felony of the third degree, to intercept electronic communications. Section
934.03, Florida Statutes. The court in O’Brien upheld the trial court’s
discretion to exclude the wrongfully obtained communications from
evidence. This ruling is consistent with specific provision in the Act that
prohibits use of the contents of intercepted communications in evidence.
Section 934.06, Florida Statutes.

The Act provides a statutory civil remedy to someone whose wire, oral or
electronic communication is “intercepted, disclosed, or used” in violation
of the act against “any person or entity who intercepts, discloses, or uses,
or procures any other person or entity to intercept, disclose, or use, such
communications.” Civil remedies include:

(@) Preliminary or equitable or declaratory relief;
(b) Actual damages, but not less than $100 a day for
each day of violation or $1,000, whichever is higher;
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(c) Punitive damages; and
(d) A reasonable attorney’s fee and other litigation costs
reasonably incurred.

Section 934.10, Florida Statutes.

A civil claimant must bring an action within 2 years after the date upon
which the claimant first has a reasonable opportunity to discover the
violation.

The Act extends to conduct beyond “interception, disclosure or use” of
wire, oral or electronic communications. Section 934.21, Florida Statutes
makes it a crime for someone who (a) intentionally accesses without
authorization a “facility” through which an electronic communication
service is provided or (b) “intentionally exceeds an authorization to access
such facility” and thereby obtain, alter or prevent authorized access to a
wire or electronic communication while in electronic storage in such
system. The first offense is punishable as a first degree misdemeanor; any
subsequent offense is punishable as a third degree felony.

Civil remedies the Act provides for wrongfully accessing or exceeding
authorized access appear in section 934.27, Florida Statutes.

Civil remedies include:

(@) Preliminary and equitable or declaratory relief;

(b) Actual damages not less than $1,000; and

(c) A reasonable attorney’s fee and other litigation costs
reasonably incurred.

Section 934.27, Florida Statutes.

A spouse who accesses or copies the other’s secured hard drives, copies the
other spouse’s password protected files on phones or other electronic
devices or accesses the other spouse’s accounts by logging in as the owner
of the account faces significant other risks.

10
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Violation of other statutes prohibiting the misuse of electronic equipment,
including computers, may give rise to other criminal and civil claims.

For example, the Florida Computer Crimes Act, Chapter 815, Florida
Statutes, criminalizes accessing or causing to be accessed any computer,
computer system, or computer network willfully, knowingly and without
authorization in order to defraud or obtain property. The independent
civil remedy under section 815.06(4)(a), Florida Statutes, including
availability of an award of attorney fees to the prevailing party, seems to be
limited to defendants convicted under section 815.06. No Florida case has
yet extended the civil remedy to those not convicted under section 815.06.
Without such a conviction, it is questionable whether an injured spouse
would have a ripe claim against the other spouse for wrongfully accessing
a computer without authorization to defraud or obtain property. But, if a
spouse could convince a state attorney to seek a conviction in an egregious
case, such a conviction could support a civil remedy under the statute.

Furthermore, Florida’s Civil Remedies for Criminal Practices Act, Chapter
772, Florida Statutes, provides civil remedies against those who engage in a
“pattern of criminal activity.” Computer related crimes (Chapter 815,
Florida Statutes) are included in the definition of “criminal activity.”

2. Electronic Communications Privacy Act ("ECPA"), 18
U.S.C. § 2511

Communications may be “intercepted” and “accessed” at different times
and in different ways. Shefts v. Petrakis, 758 F. Supp. 2d 620 (Dist Court,
CD IL 2012).

Civil action:

§ 2520(a) provides that "any person whose...electronic communication is
intercepted...violation of this chapter" has a civil cause of action. The Court
finds that communication is ordinarily understood to be a mutual

11
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transaction, such that communications from others intended for a person
are included as part of that person's communications. A recipient of a
message has as much of a privacy interest in that message as does the
sender.

3. Federal Stored Communications Act, 18 USC § 2701-

2712

A spouse who accesses or exceeds authorization to access the other
spouse’s computers, phones, external hard drives or online accounts may
run afoul of The Federal Stored Communications Act, 18 USC §2701-2712.
The FSCA provides a civil remedy for damages, including attorney fees,
preliminary and other equitable or declaratory relief as may be
appropriate, and, for willful or intentional violations, punitive damages
against the violator.

18 USC §2707 - Civil action

United States Code, 18 U.S.C. §2701, makes it unlawful for someone to
intentionally access or exceed authorization to access a “facility through
which an electronic communication services is provided.” The language of
the Federal Code is similar to that of section 934.21, Florida Statutes.

Federal courts have held that general authority to access a particular
computer's hard drive does not authorize someone to access password
protected materials of a joint computer user. See, Trulock v. Freeh, 275 F,3d
391 (4th Cir, 2001). However, if stored communications on a joint computer
are not properly protected by a password, a spouse cannot be prosecuted
for a violation of the statute. See, State v. Appleby, 2002 WL 1613716 (Del.
Super. 2002).

BUT:
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Though we agree with the Fifth and Ninth Circuits' interpretation of the
Wiretap Act, we do not rely on this particular reasoning in doing so. See
generally Konop, 302 F.3d at 889 (Reinhardt, J., dissenting in part)
(explaining that "[t|he majority's interpretation of the Wiretap Act depends
in part on a tortured reading of the Stored Communications Act"). The SCA
creates criminal and civil penalties, but no exclusionary remedy, for
unauthorized access to a ‘"facility through which an electronic
communication service is provided" to "obtain[ ], alter[ ], or prevent| ]
authorized access to a wire or electronic communication while it is in
electronic storage in such system." 18 U.S.C. § 2701 (emphasis added); see also
18 U.S.C. §§ 2707, 2708. "Electronic communication service" is defined as
"any service which provides users thereof the ability to send or receive
wire or electronic communications." 18 U.S.C. § 2510(15). The SCA also
generally prohibits an entity providing an electronic communication
service to the public from disclosing information absent an applicable
exception. See 18 U.S.C. § 2702. Thus, the SCA clearly applies, for example,
to information stored with a phone company, Internet Service Provider
(ISP), or electronic bulletin board system (BBS).

The SCA, however, does not appear to apply to the source's hacking into
Steiger's computer to download images and identifying information stored
on his hard-drive because there is no evidence to suggest that Steiger's
computer maintained any "electronic communication service" as defined in
18 U.S.C. § 2510(15). Cf. Konop, 302 F.3d at 879-80 (finding SCA applicable
to information stored on a BBS); Steve Jackson Games, 36 F.3d at 462-64
(applying SCA to information stored on a secure website accessed by third-
party users). We note, however that the SCA may apply to the extent the
source accessed and retrieved any information stored with Steiger's
Internet service provider. In sum, our reading of the Wiretap Act to cover
only real-time interception of electronic communications, together with the
apparent non-applicability of the SCA to hacking into personal computers
to retrieve information stored therein, reveals a legislative hiatus in the
current laws purporting to protect privacy in electronic communications.
This hiatus creates no remedy.
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4. The Computer Fraud and Abuse Act (CFAA), 18 USC §

1030

The Computer Fraud and Abuse Act, 18 USC §1030 (CFAA) protects
computers, both public and private, used “in interstate or foreign
commerce or communication,” which includes any computer connected to
the internet. It criminalizes unauthorized access to information without
authorization or exceeding authorization.

If the computer is connected to the Internet at the time she
obtains the information, the wife may violate the CFAA based on
its plain language prohibiting the access of a computer protected
by virtue of its connection to the Internet beyond her
authorization. However, because the CFAA does not have an
exclusionary rule, the information she obtains may still be
admissible.

See also: “Spying Spouses and their High Tech Tools”

5. Invasion of Privacy

In some cases, spouses have asserted the other spouse’s copying computer
tiles was an actionable invasion of privacy.

In White v. White, 781 A.2d 85, 92 (N.]. Super. Ct. Ch. Div. 2001), a husband
was living in the sun room of the parties' home. The wife and children
came in and out of the room on a regular basis. White, 781 A.2d at 92. The
New Jersey Superior Court found the husband could not have an
expectation of privacy in a computer that was in the sun room, and denied
his claim for invasion of privacy based on the wife's examination of his e-
mails. Id.; see also Miller v. Brooks, 472 S.E.2d 350, 355 (N.C. Ct. App. 1996)
("[A] person's reasonable expectation of privacy might, in some cases, be
less for married persons than for single persons.").

In White, the wife discovered a written letter from the husband's girlfriend.
Id. The wife then had computer investigators access the family computer's
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hard drive and obtained stored electronic communication between the
husband and his girlfriend. Id. The husband thought his information was
password protected. Id. The court determined that because the wife
accessed a joint computer and it was not properly protected by a password,
her activities were proper and the evidence was admissible. Id. The White
case is further evidence that the distinction between stored communication
and intercepted communication is of critical importance.
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Chapter Two Ex Parte Communications

Chapter Two

Ex Parte Communications

1.  What Are Ex Parte Communications and When and Why Are They
Prohibited?

Black’s Law Dictionary defines “ex parte” as “[o]n or from one party only, usually
without notice to or argument from the adverse party.” BLACK’S LAW DICTIONARY
576 (8th ed. 2007). Canon 3B(7) provides as follows:

A judge shall accord to every person who has a legal interest in a
proceeding, or that person’s lawyer, the right to be heard according to
law. A judge shall not initiate, permit, or consider ex parte
communications, or consider other communications made to the judge
outside the presence of the parties concerning a pending or impending
proceeding except that:

(a) Where circumstances require, ex parte communications
for scheduling, administrative purposes, or emergencies that do not
deal with substantive matters or issues on the merits are authorized,
provided:

(i) the judge reasonably believes that no party will gain a
procedural or tactical advantage as a result of the ex parte
communication, and

(ii) the judge makes provision promptly to notify all other
parties of the substance of the ex parte communication and allows an
opportunity to respond.

(b) A judge may obtain the advice of a disinterested expert
on the law applicable to a proceeding before the judge if the judge
gives notice to the parties of the person consulted and the substance of
the advice and affords the parties reasonable opportunity to respond.
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Chapter Two Ex Parte Communications

(¢) A judge may consult with other judges or with court
personnel whose function is to aid the judge in carrying out the
judge’s adjudicative responsibilities.

(d) A judge may, with the consent of the parties, confer
separately with the parties and their lawyers in an effort to mediate or
settle matters pending before the judge.

(e) A judge may initiate or consider any ex parte
communications when expressly authorized by law to do so.

In SHAMAN, LUBET & ALFIN], JUDICIAL CONDUCT AND ETHICS 159-160
(Michie/Butterworth 2000), the authors explain the purpose of the rule against ex
parte communications:

Ex parte communications are those that involve fewer than all the
parties who are legally entitled to be present during the discussion of
any matter. They are barred in order to ensure that “every person who
is legally interested in a proceeding [is given the] full right to be heard
according to law.”

Ex parte communications deprive the absent party of the right to
respond and be heard. They suggest bias or partiality on the part of
the judge. Ex parte conversations or correspondence can be
misleading; the information given to the judge “may be incomplete or
inaccurate, the problem can be incorrectly stated.” At the very least,
participation in ex parte communications will expose the judge to one-
sided argumentation, which carries the attendant risk of an erroneous
ruling on the law or facts. At worst, ex parte communication is an
invitation to improper influence if not outright corruption. /d.

Ex parte communications include not only communications between judges and
lawyers but also communications between judges and litigants, witnesses, and law
enforcement personnel. Ex parte communications also include communications
with another judge for the purpose of trying to influence that judge on behalf of a
party appearing before him or her in a case. See In re Holloway, 832 So. 2d 716
(Fla. 2002) (judge suspended for, among other infractions, angrily engaging in ex
parte communication with another judge regarding scheduling hearing in friend’s
case and making crude comments about other judge).
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e Opinion 09-17 (judge and magistrate may not communicate on point of law
in case referred to magistrate without informing parties).

Ex parte communications are barred when they concern pending or impending
litigation. The committee in Opinion 11-16 advised that a judge should not speak
to a conference of judges, court administrators, and others, about a trial presided
over by the judge, the result of which was being appealed. Thus, general discussion
of the law, outside of the explicit or implicit context of the case, would not usually
be considered an ex parte communication. Similarly, incidental contact between a
judge and a party or attorney, even in the midst of a trial, will not violate the rules
so long as the case itself is not discussed.

SHAMAN, supra at 150. Some communications by judges are permitted with
certain limitations.

e Opinion 07-19 (judge may review sworn arrest warrants and other probable
cause documents and make preliminary probable cause finding prior to
defendant’s first appearance but may not enter preliminary finding on final
probable cause determination form).

e Opinion 06-12 (judge may meet with state attorney or defendant to discuss
factual issues regarding murder case judge prosecuted while he was assistant
state attorney). :

2. Can Ex Parte Communication Be Remedied?

According to SHAMAN, LUBET & ALFINI, JUDICIAL CONDUCT AND ETHICS 174
(Michie/Butterworth 2000), “[t]he Code of Judicial Conduct does not address the
question of remedies, but courts have held that prompt disclosure of ex parte
communication to all affected parties may avoid the need for other corrective
action.” The text further states “Where irremediable prejudice has occurred, of
course, disclosure will not be sufficient to avoid disqualification or reversal.”

3. What Are Some Examples of Violations of Prohibition Against Ex Parte
Communications?

Several judges have been disciplined for engaging in improper ex parte
communications. See the following examples:
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e Inre Holloway, 832 So. 2d 716 (Fla. 2002) (judge suspended for, among
other violations, engaging in angry ex parte communications with another
judge and making crude remarks about that judge while trying to influence
scheduling change for friend).

o Inre Perry, 586 So. 2d 1054 (Fla. 1991) (judge engaged in improper ex
parte communication concerning pending or impending proceedings in
violation of former Canon 3A(4) of Code of Judicial Conduct, including
instance that required new trial).

e In re Clayton, 504 So. 2d 394 (Fla. 1987) (on four occasions, judge
conducted improper ex parte proceedings with defendants or defense counsel
to dispose of criminal cases; in some instances, dispositions took place
without defendant’s knowledge, including pleas and sentences, and in some
cases were not done in open court. Court noted former Canon 3A(4) was
written with clear intent of excluding all ex parte communications except

when expressly authorized by statute or rule, citing Thode, Reporter’s Notes
to Code of Judicial Conduct (1973)).

o Inre Damron, 487 So. 2d 1 (Fla. 1986) (improper for judge to consider ex
parte communications in making specific judicial decision and to grant ex
parte request to set aside DUI conviction without notice to state; judge
engaged in ex parte communications with parties, attorneys, and citizens
concerning matters before his court).

o InreLeon, 440 So. 2d 1267 (Fla. 1983) (judge disciplined for engaging in
improper ex parte conversations with another judge and state attorney
regarding cases).

o Inre Turner, 421 So. 2d 1077 (Fla. 1982) (judge had ex parte conference
with party’s attorney).

o Inre Boyd, 308 So. 2d 13 (Fla. 1975) (justice publicly reprimanded for
improperly receiving ex parte memorandum from attorney representing
parties in case before court).

o Inre Dekle, 308 So. 2d 5 (Fla. 1975) (justice publicly reprimanded for using
ex parte memorandum from attorney for one party in case before him in
preparing judicial opinion).

Judicial Ethics Benchguide January 2012
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IN THE CIRCUIT COURT OF THE NINETEENTH JUDICIAL CIRCUIT
IN AND FOR OKEECHOBEE, FLORIDA

CRIMINAL DIVISION

ORDER REGARDING EX PARTE COMMUNICATIONS, TELEPHONE CALLS AND,
PLEADINGS, MOTIONS & NOTICES
FROM FRIENDS, FAMILY OR RELATIVES OF DEFENDANTS
This order addresses the problem of telephone calls to the Court’s Judicial Assistant
from friends, family members and relatives of Defendants who have criminal charges pending
with the court. In these calls, relatives request (and sometimes demand) that the Judicial
Assistant cause something to be done in a case, or to communicate information to the judge ex
parte. (An ex parte communication is a communication from one side only, without notice to the
other side. The Code of Judicial Conduct does not permit a judge to read or consider ex parte
communications.)
This also addresses the submission of ex parte pleadings, motions and correspondence
from non-parties in criminal cases. '
There are only two (2) parties to a criminal case. The first is the State of Florida. The
State is the plaintiff who files criminal charges against the defendant. The second party is the
Defendant, who is almost always represented by the Public Defender or a private attorney.
The Office of the State Attorney may file motions and pleadings on behalf of the plaintiff,
the State of Florida. The Office of the Public Defender or the defendant’s privately hired attorney
may file motions and pleadings on behalf of the Defendant. No other person can file pleadings

or motions in the case, or ask that action be taken in a case via telephone.

! This order applies to ex parte/pro se letters, motions and pleadings mailed or delivered to the
judge. See, JEAC Opinion 99-19 (August 25, 1999).



Friends, family members, spouses, girlfriends and relatives of the defendant are not parties
to the litigation. They lack standing to file any legal pleadings or motions in the case.

Even defendants, who are parties in the case, are limited from filing pro se motions in their
own cases. See, e.g., Salser v. State, 582 S0.2d 12 (Fla. 5" DCA 1991) (court properly refused
to consider pro se motion to discharge under speedy trial rule since pro se motions are invalid
where the defendant is represented by an attorney). Again, a defendant’s spouse, girlfriend,
mother, relative or acquaintance cannot file motions in the case.

Again, friends or family members have no standing to file legal motions. They have
no standing to intervene in a criminal case. Indeed, the filing of legal motions or pleadings by
lay persons who are not parties to the suit may constitute the unauthorized practice of law, which
is a Third Degree Felony, prohibited by Florida Statute § 454.23.

It is also recommended that letters, such as character references or sentencing
recommendation letters, be sent, not to the court, but to the Defendant’s attorney. The
defendant’s attorney will then decide whether the letter should be provided to the court, with a
copy to the State.

Again, an ex parte communication is a communication from one side only, without notice
to the other side. The Code of Judicial Conduct does not permit a judge to read or consider ex
parte communications. The Judge may only consider matters presented in open court with all
parties present, or correspondence which clearly reflects that a copy was provided to the other side.
A person may not simply call the Judge’s Office and ask that something be done on a case. If
something needs to be done in the case, the attorneys should be contacted, to file appropriate

motions, which would then be set for hearing in open court with all parties present.



IF YOU ARE A RELATIVE AND YOU CALL THE JUDGE’S JUDICIAL ASSISTANT,
SHE WILL PROVIDE YOU ONLY WITH (1) THE DEFENDANT’S NEXT COURT
DATE AND (2) THE NAME OF DEFENDANT’S ATTORNEY, IF ANY. IFYOU
ARGUE WITH THE JUDICIAL ASSISTANT OR CONTINUE TO INSIST THAT SHE
CAUSE SOMETHING TO BE DONE IN THE CASE, SHE WILL ASK FOR YOUR
MAILING ADDRESS AND SEND YOU A COPY OF THIS ORDER.

DONE AND ORDERED in Okeechobee County, Florida on this 5™ day of January
2010.

ROBERT E. BELANGER
CIRCUIT JUDGE

copies furnished to:
Clerk of the Circuit Court
State Attorney’s Office

Public Defender’s Office












CODE OF JUDICIAL CONDUCT

Canon

2

A judge must make reasonable efforts, including
the provision of appropriate supervision, to ensure
that Section 3B(7) is not violated through law clerks
or other personnel on the judge’s staff.

If communication between the trial judge and the
appellate court with respect to a proceeding is
permitted, a copy of any written communication or
the substance of any oral communication should be
provided to all parties. .

Canon 3B(8). In disposing of matters promptly,
efficiently, and fairly, a judge must demonstrate due
regard for the rights of the parties to be heard and
to have issues resolved without unnecessary cost or
delay. Containing costs while preserving funda-
mental rights of parties also protects the interests
of witnesses and the general public. A judge should
monitor and supervise cases so as to reduce or
eliminate dilatory practices, avoidable delays, and
unnecessary costs. A judge should encourage and
seek to facilitate settlement, but parties should not
feel coerced into surrendering the right to have
their controversy resolved by the courts.

Prompt disposition of the court’s business re-
quires 2 judge to devote adequate time to judicial
duties, to be punctual in attending court and expedi-
tious in deteymining matters under submission, and
to insist that court officials, litigants, and their
lawyers cooperate with the judge to that end.

Canon 3B(9) and 3B(10). Sections 3B(9) and
(10) restrictions on judicial speech are essential to
the maintenance of the integrity, impartiality, and
independence of the judiciary. A pending proceed-
ing is one that has begun but not yet reached final
disposition. An impending proceeding is one that is
anticipated but not yet begun. The requirement
that judges abstain from public comment regarding
a pending or impending proceeding continues dur-
ing any appellate process and until final disposition.
Sections 3B(9) and (10) do not prohibit a judge from
commenting on proceedings in which the judge is a
litigant in a personal capacity, but in cases such as a
writ of mandamus where the judge is a litigant in an
official capacity, the judge must not comment pub-
licly. The conduct of lawyers relating to trial pub-
licity is governed by Rule 4-3.6 of the Rules Regu-
lating The Florida Bar.

Canon 3B(10). Commending or criticizing jurors
for their verdict may imply a judicial expectation in
future cases and may impair a juror's ability to be
fair and impartial in a subsequent case.

Canon 3C(4). Appointees of a judge include as-
signed counsel, officials such as referees, commis-
sioners, special magistrates, receivers, mediators,
arbitrators, and guardians and personnel such-as
clerks, secretaries, and bailiffs. Consent by the par-
ties to an appointment or an award of compensation
does not relieve the judge of the obligation pre-
scribed by Section 3C(4). See also Fla.Stat.
§ 112.3135 (1991).

Canon 3D. Appropriate action may include di-
rect communication with the judge or lawyer who
has committed the violation, other direct action if
available, or reporting the violation to the appropri-
ate authority or other agency. If the conduct is
minor, the Canon allows a judge to address the
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problem solely by direct communication with the
offender. A judge having knowledge, however, that
another judge has committed a violation of this
Code that raises a substantial question as to that
other judge’s fitness for office or has knowledge
that a lawyer has committed a violation of the Rules
of Professional Conduct that raises a substantial
question as to the lawyer’s honesty, tiustworthiness
or fitness as a lawyer in other respects, is required
under this Canon to inform the appropriate authori-
ty. While worded differently, this Code provision
has the identical purpose as the related Model Code
provisions.

Canon 3E(1). Under this rule, a judge is disquali-
fied whenever the judge’s impartiality might reason-
ably be questioned, regardless of whether any of the
specific rules in Section 3E(1) apply. For example,
if a judge were in the process of negotiating for
employment with a law firm, the judge would be
disqualified from any matters in which that law firm
appeared, unless the disqualification was waived by
the parties after disclosure by the judge.

A judge should disclose on the record information
that the judge believes the parties or their lawyers
might consider relevant to the question of disqualifi-
cation, even if the judge believes there is no real
basis for disqualification. The fact that the judge
conveys this information does not automatically re-
quire the judge to be disqualified upon a request by
either party, but the issue should be resolved on a
case-by-case basis. Similarly, if a lawyer or party
has previously filed a complaint against the judge
with the Judicial Qualifications Commission, that
the fact does not automatically require disqualifica-
tion of the judge. Such disqualification should be
on a case-by-case basis.

By decisional law, the rule of necessity may over-
ride the rule of disqualification. For example, a
judge might be required to participate in judicial
review of a judicial salary statute, or might be the
only judge available in a matter requiring immedi-
ate judicial action, such as a hearing on probable
cause or a temporary restraining order. In the
latter case, the judge must disclose on the record
the basis for possible disqualification and use rea-
sonable efforts to transfer the matter to another
judge as soon as practicable.

Canon 3E(1)(b). A lawyer in a government agen-
cy does not ordinarily have an association with
other lawyers employed by that agency within the
meaning of Section 3E(1)(b); a judge formerly em-
ployed by a government agency, however, should
disqualify himself or herself in a proceeding if the
judge’s impartiality might reasonably be questioned
because of such association. ’

Canon 3E(1)(d). The fact that a lawyer in a
proceeding is affiliated with a law firm with which a
relative of the judge is affiliated does not of itself
disqualify the judge. Under appropriate circum-
stances, the fact that “the judge's impartiality might
reasonably be questioned” under Section 3E(1), or
that the relative is known by the judge to have an
interest in the law firm that could be “substantially
affected by the outcome of the proceeding” under
Section 3E(1)(d)(iii) may require the judge’s dis-
qualification.



Canon 3

CODE OF JUDICIAL CONDUCT

Canon 3E(1)(e). It is not uncommon for a judge’s
spouse or a person within the third degree of rela-
tionship to a judge to also serve as a judge in either
the trial or appellate courts. However, where a
judge exercises appellate authority over another
judge, and that other judge is either a spouse or a
relationship within the third degree, then this Code
requires disqualification of the judge that is exercis-
ing appellate authority. This Code, under these
circumstances, precludes the appellate judge from
participating in the review of the spouse's or rela-
tion’s case.

Canon 3F. A remittal procedure provides the
parties an opportunity to proceed without delay if
they wish to waive the disqualification. To assure
that consideration of the question of remittal is
made independently of the judge, a judge must not
solicit, seek, or hear comment on possible remittal
or waiver of the disqualification unless the lawyers
jointly propose remittal after consultation as provid-
ed in the rule. A party may act through counsel if
counsel represents on the record that the party has
been consulted and consents. As a practical matter,
a judge may wish to have all parties and their
lawyers sign the remittal agreement.

Canon 4. A Judge is Encouraged to Engage in
Activities to Improve the Law, the Legal Sys-
tem, and the Administration of Justice

A. A judge shall conduct all of the judge's quasi-
judicial activities so that they do not:

(1) cast reasonable doubt on the judge’s capacity to
act impartially as a judge;

(2) undermine the judge's indepéndence, integrity,
or impartiality;

(3) demean the judicial office;

(4) interfere with the proper performance of judicial
duties;

(5) lead to frequent disqualification of the judge; or

(6) appear to a reasonable person to be coercive.

B. A judge is encouraged to speak, write, lecture,
teach and participate in other quasi-judicial activities
concerning the law, the legal system, the administra-
tion of justice, and the role of the judiciary as an
independent branch within our system of government,
subject to the requirements of this Code.

C. A judge shall not appear at a public hearing
before, or otherwise consult with, an executive or
legislative body or official except on matters concern-
ing the law, the legal system or the administration of
justice or except when acting pro se in a matter
involving the judge or the judge’s interests.

D. A judge is encouraged to serve as a member,
officer, director, trustee or non-legal advisor of an
organization or governmental entity devoted to the
improvement of the law, the legal system, the judicial
branch, or the administration of justice, subject to the
following limitations and the other requirements of
this Code.

(1) A judge shall not serve as an officer, director,
trustee or non-legal advisor if it is likely that the
organization

(a) will be engaged in proceedings that would
ordinarily come before the judge, or

(b) will be engaged frequently in adversary pro-
ceedings in the court of which the judge is a mem-
ber or in any court subject to the appellate jurisdic-
tion of the cowrt of which the judge is a member.
(2) A judge as an officer, director, trustee or non-

legal advisor, or as a member or otherwise:

(a) may assist such an organization in planning
fund-raising and may participate in the manage-
ment and investment of the organization's funds,
but shall not personally or directly participate in the
solicitation of funds, except that a judge may solicit
funds from other judges over whom the judge does
not exercise supervisory or appellate authority;

(b) may appear or speak at, receive an award or
other recognition at, be featured on the program of,
and permit the judge’s title to be used in conjunc-
tion with an event of such an organization or entity,
but if the event serves a fund-raising purpose, the
judge may participate only if the event concerns the
law, the legal system, or the administration of jus-
tice and the funds raised will be used for a law
related purpose(s);

(c) may make recommendations to public and
private fund-granting organizations on projects and
programs concerning the law, the legal system or
the administration of justice;

(d) shall not personally or directly participate in
membership solicitation if the solicitation might rea-
sonably be perceived as coercive;

(e) shall not make use of court premises, staff,
stationery, equipment, or other resources for fund-
raising purposes, except for incidental use for activi-
ties that concern the law, the legal system, or the
administration of justice, subject to the require-
ments of this Code.

Amended May 22, 2008 (983 So.2d 550).

Commentary

Canon 4A. A judge is encouraged to participate
in activities designed to improve the law, the legal
system, and the administration of justice. In doing
so, however, it must be understood that expressions
of bias or prejudice by a judge, even outside the
judge’s judicial activities, may cast reasonable doubt
on the judge’s capacity to act impartially as a judge
and may undermine the independence and integrity
of the judiciary. Expressions which may do so
include jokes or other remarks demeaning individu-
als on the basis of their race, sex, religion, national
origin, disability, age, sexual orientation or socioeco-
nomic status. See Canon 2C and accompanying
Commentary.

Canon 4B. This canon was clarified in order to
encourage judges to engage in activities to improve
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The 2012 Florida Statutes

Title V Chapter 38 View Entire Chapter
JUDICIAL BRANCH JUDGES: GENERAL PROVISIONS
CHAPTER 38

JUDGES: GENERAL PROVISIONS

38.01 Disqualification when judge party; effect of attempted judicial acts.

38.02 Suggestion of disqualification; grounds; proceedings on suggestion and effect.
38.03 Waiver of grounds of disqualification by parties.

38.04 Sworn statement by judge holding himself or herself qualified.

38.05 Disqualification of judge on own motion.

38.06 Effect of acts where judge fails to disqualify himself or herself.

38.07 Effect of orders entered prior to disqualification; petition for reconsideration.
38.08 Effect of orders where petition for reconsideration not filed.

38.09 Designation of judge to hear cause when order of disqualification entered.
38.10 Disqualification of judge for prejudice; application; affidavits; etc.

38.12 Resignation, death, or removal of judges; disposition of pending matters and papers.
38.13 Judge ad litem; when may be selected in the circuit or county court.

38.22 Power to punish contempts.

38.23 Contempts defined.

38.01 Disqualification when judge party; effect of attempted judicial acts.—Every judge of this
state who appears of record as a party to any cause before him or her shall be disqualified to act
therein, and shall forthwith enter an order declaring himself or herself to be disqualified in said cause.
Any and all attempted judicial acts by any judge so disqualified in a cause, whether done inadvertently
or otherwise, shall be utterly null and void and of no effect. No judge shall be disqualified from sitting
in the trial of any suit in which any county or municipal corporation is a party by reason that such judge

is a resident or taxpayer within such county or municipal corporation.
History.—s. 2, ch. 16053, 1933; CGL 1936 Supp. 4155(1); s. 1, ch. 59-43; s. 205, ch. 95-147.

38.02 Suggestion of disqualification; grounds; proceedings on suggestion and effect.—In any
cause in any of the courts of this state any party to said cause, or any person or corporation interested
in the subject matter of such litigation, may at any time before final judgment, if the case be one at
law, and at any time before final decree, if the case be one in chancery, show by a suggestion filed in
the cause that the judge before whom the cause is pending, or some person related to said judge by
consanguinity or affinity within the third degree, is a party thereto, or is interested in the result
thereof, or that said judge is related to an attorney or counselor of record in said cause by
consanguinity or affinity within the third degree, or that said judge is a material witness for or against
one of the parties to said cause, but such an order shall not be subject to collateral attack. Such
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suggestions shall be filed in the cause within 30 days after the party filing the suggestion, or the party’s
attorney, or attorneys, of record, or either of them, learned of such disqualification, otherwise the
ground, or grounds, of disqualification shall be taken and considered as waived. If the truth of any
suggestion appear from the record in said cause, the said judge shall forthwith enter an order reciting
the filing of the suggestion, the grounds of his or her disqualification, and declaring himself or herself
to be disqualified in said cause. If the truth of any such suggestion does not appear from the record in
said cause, the judge may by order entered therein require the filing in the cause of affidavits touching
the truth or falsity of such suggestion. If the judge finds that the suggestion is true, he or she shall
forthwith enter an order reciting the ground of his or her disqualification and declaring himself or
herself disqualified in the cause; if the judge finds that the suggestion is false, he or she shall forthwith
enter the order so reciting and declaring himself or herself to be qualified in the cause. Any such order
declaring a judge to be disqualified shall not be subject to collateral attack nor shall it be subject to
review. Any such order declaring a judge qualified shall not be subject to collateral attack but shall be
subject to review by the court having appellate jurisdiction of the cause in connection with which the

order was entered.
History.—s. 3, ch. 16053, 1933; CGL 1936 Supp. 4155(2); s. 1, ch. 26890, 1951; s. 6, ch. 63-559; s. 206, ch. 95-147.

38.03 Waiver of grounds of disqualification by parties.— The parties to any cause, or their
attorneys of record, may, by written stipulation filed in the cause, waive any of the grounds of
disqualification named in s. 38.02 and such waiver shall be valid and binding as to orders previously
entered as well as to future acts of the judge therein; provided, however, that nothing herein shall

prevent a judge from disqualifying himself or herself of his or her own motion under s. 38.05.
History.—s. 4, ch. 16053, 1933; CGL 1936 Supp. 4155(3); s. 207, ch. 95-147.

38.04 Sworn statement by judge holding himself or herself qualified.—Whenever any judge
shall enter an order under s. 38.02 declaring qualification to act in said cause, he or she shall
contemporaneously therewith file therein a sworn statement that to the best of his or her knowledge

and belief the ground or grounds of the disqualification named in the suggestion do not exist.
History.—s. 5, ch. 16053, 1933; CGL 1936 Supp. 4155(4); s. 208, ch. 95-147.

38.05 Disqualification of judge on own motion.—Any judge may of his or her own motion
disqualify himself or herself where, to the judge’s own knowledge, any of the grounds for a suggestion
of disqualification, as named in s. 38.02, exist. The failure of a judge to so disqualify himself or herself

under this section shall not be assignable as error or subject to review.
History.—s. 6, ch. 16053, 1933; CGL 1936 Supp. 4155(5); s. 6, ch. 63-559; s. 209, ch, 95-147.

38.06 Effect of acts where judge fails to disqualify himself or herself.—In any cause where the
grounds for a suggestion of disqualification, as set forth in s. 38.02, appear of record in the cause, but
no suggestion of disqualification is filed therein, the orders, judgments, and decrees entered therein by
the judge shall be valid. Where, on a suggestion of disqualification the judge enters an order declaring
himself or herself qualified, the orders, judgments, and decrees entered therein by the said judge shall

not be void and shall not be subject to collateral attack.
History.—s. 7, ch. 16053, 1933; CGL 1936 Supp. 4155(6); s. 210, ch. 95-147.

38.07 Effect of orders entered prior to disqualification; petition for reconsideration.—When
orders have been entered in any cause by a judge prior to the entry of any order of disqualification
under s. 38.02 or s. 38.05, any party to the cause may, within 30 days after the filing in the cause of the
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order of the chief judge of the circuit or the Chief Justice of the Supreme Court, as provided for in s.
38.09, petition the judge so designated for a reconsideration of the orders entered by the disqualified
judge prior to the date of the entry of the order of disqualification. Such a petition shall set forth with
particularity the matters of law or fact to be relied upon as grounds for the modification or vacation of
the orders. Such a petition shall be granted as a matter of right. Upon the granting of the petition,
notice of the time and place of the hearing thereon, together with a copy of the petition, shall be
mailed by the attorney, or attorneys, of record for the petitioners to the other attorney or attorneys of
record, or to the party or parties if they have no attorneys of record. This notice shall be mailed at
least 8 days prior to the date fixed by the judge for the hearing. The judge before whom the cause is

then pending may, after the hearing, affirm, approve, confirm, reenter, modify, or vacate the orders.
History.—s. 8, ch. 16053, 1933; CGL 1936 Supp. 4155(7); s. 10, ch. 63-572; s. 30, ch. 81-259; s. 1, ch. 83-260.

38.08 Effect of orders where petition for reconsideration not filed.—If no petition for
reconsideration is filed, as provided for in s. 38.07, all orders entered by the disqualified judge prior to
the entry of the order of disqualification shall be as binding and valid as if said orders had been duly
entered by a qualified judge authorized to act in the cause. The fact that an order was entered by a
judge who is subsequently disqualified under s. 38.02 or s. 38.05, shall not be assignable as error subject
to review by the appropriate appellate court unless a petition for reconsideration as provided for in s.
38.07, was filed by the party urging the matter as error, and the judge before whom the cause was then

pending refused to vacate or modify said order.
History.—s. 9, ch. 16053, 1933; CGL 1936 Supp. 4155(8); s. 6, ch. 63-559.

38.09 Designation of judge to hear cause when order of disqualification entered.—Every
judge of this state shall advise the chief judge of the circuit upon the entry of an order of
disqualification. An order of assignment shall then be entered as provided by the Florida Rules of
Judicial Administration. In the event any judge is disqualified as herein provided, upon application for
any temporary writ of injunction or habeas corpus, the judge shall immediately enter an order of
disqualification, whereupon the cause may be presented to any other judge of a court of the same
jurisdiction as the court in which that cause is pending; and it shall be the duty of any such judge to

hear and determine such matters until a substitute judge is so designated.
History.—s. 10, ch. 16053, 1933; CGL 1936 Supp. 4155(9)81s. 11, ch. 63-572; s. 20, ch. 73-333; s. 2, ch. 83-260; s. 211,
ch. 95-147.

38.10 Disqualification of judge for prejudice; application; affidavits; etc.—Whenever a party to
any action or proceeding makes and files an affidavit stating fear that he or she will not receive a fair
trial in the court where the suit is pending on account of the prejudice of the judge of that court
against the applicant or in favor of the adverse party, the judge shall proceed no further, but another
judge shall be designated in the manner prescribed by the laws of this state for the substitution of
judges for the trial of causes in which the presiding judge is disqualified. Every such affidavit shall state
the facts and the reasons for the belief that any such bias or prejudice exists and shall be accompanied
by a certificate of counsel of record that such affidavit and application are made in good faith.
However, when any party to any action has suggested the disqualification of a trial judge and an order
has been made admitting the disqualification of such judge and another judge has been assigned and
transferred to act in lieu of the judge so held to be disqualified, the judge so assigned and transferred is
not disqualified on account of alleged prejudice against the party making the suggestion in the first
instance, or in favor of the adverse party, unless such judge admits and holds that it is then a fact that
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he or she does not stand fair and impartial between the parties. If such judge holds, rules, and adjudges
that he or she does stand fair and impartial as between the parties and their respective interests, he or
she shall cause such ruling to be entered on the minutes of the court and shall proceed to preside as
judge in the pending cause. The ruling of such judge may be assigned as error and may be reviewed as

are other rulings of the trial court.
History.—s. 4, ch. 7852, 1919; RGS 2674; s. 1, ch. 9276, 1923; CGL 4341; s. 3, ch. 83-260; s. 212, ch. 95-147.

38.12 Resignation, death, or removal of judges; disposition of pending matters and
papers.—Upon the resignation, death, or impeachment of any judge, all matters pending before that
judge shall be heard and determined by the judge’s successor, and parties making any motion before
such judge shall suffer no detriment by reason of his or her resignation, death, or impeachment. All
judges, upon resignation or impeachment, shall file all papers pending before them with the clerk of
the court in which the cause is pending; and the executor or administrator of any judge who dies
pending any matter before him or her shall file all papers found among the papers of his or her

intestate or testator with the said clerk.
History.—ss. 1, 2, ch. 3007, 1877; RS 971, 972; GS 1341, 1342; RGS 2529, 2530; CGL 4156, 4157; s. 4, ch. 73-334; s.
1331, ch. 95-147.

38.13 Judge ad litem; when may be selected in the circuit or county court.—When, from any
cause, the judge of a circuit or county court is disqualified from presiding in any civil case, the parties
may agree upon an attorney at law, which agreement shall be entered upon the record of said cause,
who shall be judge ad litem and shall preside over the trial of, and make orders in, said case as if he or
she were the judge of the court. Nothing in this section shall prevent the parties from transferring the

cause to another circuit or county court, as the case may be.
History.—s. 1, ch. 3713, 1887; RS 974; GS 1344; RGS 2533; CGL 4160; s. 7, ch. 22858, 1945; s. 4, ch. 73-334; s. 213, ch.
95-147,

38.22 Power to punish contempts.—Every court may punish contempts against it whether such
contempts be direct, indirect, or constructive, and in any such proceeding the court shall proceed to

hear and determine all questions of law and fact.
History.—s. 1, Nov. 23, 1828; RS 975; GS 1345; RGS 2534; CGL 4161; s. 1, ch. 23004, 1945; s. 4, ch. 73-334.

38.23 Contempts defined.—A refusal to obey any legal order, mandate or decree, made or given
by any judge either in term time or in vacation relative to any of the business of said court, after due
notice thereof, shall be considered a contempt, and punished accordingly. But nothing said or written,
or published, in vacation, to or of any judge, or of any decision made by a judge, shall in any case be

construed to be a contempt.
History.—s. 2, Nov. 23, 1828; RS 976; GS 1346; RGS 2535; CGL 4162,
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the certificate shall be taken as prima facie proof of such service in compliance with these rules.

(g) Service by Clerk. If a party who is not represented by an attorney files a paper that does not
show service of a copy on other parties, the clerk shall serve a copy of it on other parties as
provided in subdivision (b).

(h) Service of Orders.

(1) A copy of all orders or judgments shall be transmitted by the court or under its direction to all
parties at the time of entry of the order of judgment. No service need be made on parties against
whom a default has been entered except orders setting an action for trial as prescribed in rule
1.440(c) and final judgments that shall be prepared and served as provided in subdivision (h)(2).
The court may require that orders or judgments be prepared by a party, may require the party to
furnish the court with stamped, addressed envelopes for service of the order or judgment, and
may require that proposed orders and judgments be furnished to all parties before entry by the
court of the order or judgment.

(2) When a final judgment is entered against a party in default, the court shall mail a conformed
copy of it to the party. The party in whose favor the judgment is entered shall furnish the court
with a copy of the judgment, unless it is prepared by the court, and the address of the party to be
served. If the address is unknown, the copy need not be furnished.

(3) This subdivision is directory and a failure to comply with it does not affect the order or
judgment or its finality or any proceedings arising in the action.















Don’t Let the Blindfold Slip:
A Guide to Judicial Disqualification

by Marcia K. Lippincott

$3 million dollar campaign contribution

to a West Virginia Supreme Court judicial

candidate should have prevented the elected

candidate from presiding over a case involv-
ing this contributor. Yet, it took years before the U.S.
Supreme Court reversed a $50 million judgment in
favor of that contributor in Caperton v. A.T. Massey
Coal Co., 556 U.S. 868 (2009). The Brennan Center
for Justice of the New York University School of Law
recently reported that most states, including Florida,
have not heeded Caperton’s call to strengthen judicial
recusal rules.!

Judicial neutrality is critical to our legal system.
Florida judges have the obligation to voluntarily re-
cuse themselves for a variety of reasons, including bias
or prejudice regarding a party or an economic interest
in the matter.? Canon 3E of the Florida Judicial Con-
duct Code applies to all judges, but there is no statu-
tory right or mandatory procedure for disqualifying an
appellate court judge.® Instead, determination of the
disqualification motion is “personal and discretionary”
with the individual appellate judge.* A disqualification
decision made by a Florida Supreme Court justice is
unreviewable; the motion is directed to the challenged
judge, and the judge’s decision is final.® Such a practice
has been criticized as eroding public confidence in the
judicial system.® .

There is some confusion about the standard for dis-
qualification of circuit judges when they are acting in
an appellate capacity. One appellate court has ruled
the trial court disqualification rules apply to a single
circuit judge performing in an appellate capacity.’

Another district has held that the appellate disquali-
fication standard applies to trial court judges sitting
in three-judge appellate panels.® Fla. R. Jud. Admin.
2.330(a) expressly states the trial disqualification
rules apply to county and circuit court judges “in all
matters in all divisions.”

Judicial disqualification standards for trial and ap-
pellate judges are quite distinct. Although Florida’s
rules may need strengthening, litigants have a statu-
tory right to request disqualification of trial court
judges when prejudice is reasonably feared.? The
effectiveness of this process hinges upon the key role
attorneys play in maintaining the blindfold of judicial
neutrality. This article focuses on a litigant’s right
to disqualify!® a trial court judge, and it will assist
Florida attorneys in improving their use of this tool.

Judicial Disqualification Based Upon
Relationships

Certain relationships, including an association with
the litigation subject matter, can require judicial re-
moval. A judge may not continue if there is a possibility
the lawsuit will financially benefit the judge or a close
relative.!! Disqualification must also be ordered when
a judge or family member is personally involved in a
similar legal difficulty.!?

An attorney’s current or recent representation of
the judge, the judge’s spouse, or even the judge’s
significant other, requires disqualification.®® It is
also necessary when a judge’s spouse has an ongoing
business relationship with a litigant’s expert.!* Prior
representation of a litigant when a judge was a prac-
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After a disqualification motion

is filed, the trial court judge must
immediately rule on this matter
before taking any other action,

i.e., no later than 30 days. This
time limit is absolute if activated
by proper service, and even a one-
day agreed delay is unacceptable.

Fla. R. Jud. Admin. 2.330 governs
the procedure.*? A disqualification
motion must be “legally suffi-
cient.”® This prerequisite is not ex-
amined based on evidence; rather,
it is the litigant’s perspective that
is important.* The motion must es-
tablish an “objectively reasonable”
fear of prejudice because subjective
fear is inadequate.*

A motion for judicial disqualifi-
cation must be in writing.*¢ If the
motion is orally made, the judge
must interrupt the proceedings to
provide a reasonable time for prep-
aration of a written motion.*” The
motion must be sworn or supported
by a party’s sworn affidavit.*® In
addition, the motion must contain
1) information regarding any prior
disqualifications; 2) a certificate
from counsel confirming the motion
and client’s statements are made
in good faith; and 3) a certificate
showing service of the motion upon
the trial judge.*® If the motion is
based upon judicial conduct or re-
marks, it is imperative the motion
set forth the context of the conduct
or remarks.%

Rumors and gossip are a flawed
basis for disqualification, as is an
affidavit based only upon infor-
mation and belief.5! In contrast,
a disqualification movant is not
required to have personal knowl-
edge of the judge’s relationships
or conduct; rather, an affidavit is
sufficient if it is at least partially
based on the affiant’s personal
knowledge.5?
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A judicial disqualification mo-
tion must be filed within 10 days
of the time the basis for removal is
discovered.5® Timeliness is a mat-
ter of fact, but it is the litigant’s
allegations of these facts that con-
trol.® If the disqualification basis
occurs during trial, an immediate
objection must be made, as a delay
until after judgment is usually
untimely.55

Cumulative events, provided they
occur within a short time span, may
be used together to show judicial
bias.5¢ Even when an earlier event
cannot be used as a timely basis
for disqualification, that event
may still be relevant.5” Failure to
timely file a disqualification mo-
tion provides a basis for denial.®®
Interestingly, if the trial court fails
to address the timeliness issue,
the issue has not been preserved
and will not be considered on ap-
peal.®®

Although a hearing may be con-
ducted on a disqualification mo-
tion, the introduction of evidence is
not permitted and holding a hear-
ing has been labeled “unwise.”®® To
minimize heightened adversarial
tension, judges are limited to mak-
ing only “a bare determination of
legal sufficiency.”® Indeed, a sepa-
rate basis for disqualification is
created if the judge investigates or
challenges the factual allegations
of a disqualification motion.%? Even
when a motion was untimely and
uncertified, and the basis probably
inadequate, disqualification was

compelled solely because the judge
commented on the truthfulness of
the alleged facts.®® Importantly,
once disqualification has occurred
in a case, the rules change, and the
trial judge may then challenge al-
legations of bias.®

After a disqualification motion
is filed, the trial court judge must
immediately rule on this matter
before taking any other action, i.e.,
no later than 30 days.® Proper ser-
vice of the disqualification motion
on the trial judge is critical to the
operation of this rule. If the motion
is sent to an incorrect address, or
if the motion does not contain a
certificate of judicial service, the
30-day service deadline is not trig-
gered.® This time limit is absolute
if activated by proper service, and
even a one-day agreed delay is
unacceptable.®” The disqualifica-
tion motion is deemed granted if
the judge fails to timely rule, and
the movant is entitled to judicial
reassignment.®®

After the Disqualification
Ruling

Once a judge makes a recusal
offer or enters a disqualification
order, reconsideration is not an
option, even if the judge acted
mistakenly.®® In addition, partial
disqualification is not permissible;
it must be complete.” Once an
order is entered, the disqualified
judge can take no action except for
the ministerial act of reducing an
oral order to writing.” Indeed, a
disqualified judge is not permitted
to determine whether a judgment
prepared by counsel complies with
judicial instructions because this
act is one of discretion.™

A litigant who succeeds in dis-
qualification has a right to ask the
successor judge for reconsideration
of previously entered orders. This
is a significant right that must be
timely exercised. The reconsidera-
tion motion must be filed within 20
days of the disqualification order.”™
The successor judge is not required
to hold a hearing on the issue of
whether to reconsider, but once the
decision to reconsider is affirma-
tively made, a hearing must be held
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District Court of Appeal of Florida,

Fourth District.
Lester JOHNSON, Petitioner,
v.
STATE of Florida, Respondent.
No. 4D07-2975.

Oct. 31, 2007.

Rehearing Denied Dec. 6, 2007.
Background: Defendant filed writ of prohibition seeking
to disqualify Robert R. Makemson, J., from continuing to
preside over civil and criminal cases pending in
Nineteenth Judicial Circuit Court, Okeechobee County.

Holding: The District Court of Appeal treated petition as
one for writ of mandamus and held that defendant was
entitled to have clerk reassign pending criminal cases to
other judge after judge failed to rule on motion to
disqualify within 30 days.

Writ dismissed in part as moot and granted in part.
West Headnotes

Judges 227 €= 51(4)

227 Judges

2271V Disqualification to Act
227k51 Objections to Judge, and Proceedings
Thereon
227k51(4) k. Determination of Objections. Most
Cited Cases
After trial court judge failed to rule on defendant's
motion to disqualify within 30 days, defendant was
entitled to have clerk reassign pending criminal cases to
other judge. West's F.S.A. R.Jud.Admin.Rule 2.330(j).

*62 Lester Johnson, Okeechobee, pro se.

Bill McCollum, Attorney General, Tallahassee, and

Page 1

Joseph A. Tringali, Assistant Attorney General, West
Palm Beach, for respondent.

PER CURIAM.

Lester Johnson filed a petition for writ of prohibition,
seeking to disqualify Circuit Court Judge Robert
Makemson from continuing to preside over five lower
tribunal cases: three criminal cases in which he is the
defendant-L.T. case nos. 06-127,06-462, and 06-488-and
two civil cases in which he petitioned for writs of
mandamus-L.T. case nos. 06-287 and 06-227. We find the
petition is moot with respect to the two civil cases, and
grant the petition as to the three criminal cases.®¥!

FNI. In L.T. case no. 06-287, the trial court
entered a final order on December 8, 2006,
dismissing Johnson's complaint seeking a writ of
mandamus, and an order denying his motion for
rehearing on January 11,2007. Johnson appealed
the dismissal and this court affirmed per curiam
on July 25, 2007. (Case no. 4D07-577) Thus, at
the time he filed the motion for disqualification,
this case no longer was pending. With respect to
L.T. case no. 06-227, on September 10, 2007,
Johnson supplied this court with a copy of Judge
Makemson's order dated August 28, 2007,
reassigning the case to another judge. Thus, his
efforts to disqualify Judge Makemson in this case
too are now moot.

On June 8,2007, Johnson served on Judge Makemson
a motion for disqualification of judge, referencing all five
L.T. case numbers. The motion concerned Judge
Makemson's actions in a hearing held on May 29, 2007.
As there was no ruling on the motion for disqualification
within the thirty-day period provided by Florida Rule of
Judicial Administration 2.330(j), on July 11, 2007,
Johnson served his motion for an order directing the clerk
to reassign the cases.

Instead, in two of the lower tribunal criminal cases,
Judge Makemson issued orders dated July 12, 2007,
scheduling hearings for August 24. Johnson filed the
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instant pro se petition for writ of prohibition with this
court on July 27, 2007.

Rule 2.330(j) of the Florida Rules of Judicial
Administration provides:

The judge shall rule on a motion to disqualify
immediately, but no later than 30 days after the service
of the motion as set forth in subdivision (c). If not ruled
on within 30 days of service, the motion shall be
deemed granted and the moving party may seek an order
from the court directing the clerk to reassign the case.

The petition for writ of prohibition filed may be
considered premature as the trial judge has not yet ruled
on the motion for disqualification. See generally Kelly v.
Scussel, 167 So.2d 870 (Fla.1964) (holding that, when
trial court set hearing on suggestion of disqualification,
district court erred in entering order of prohibition,
prohibiting judge from proceeding further in the case other
than to enter his order disqualifying himself, as it deprived
trial judge of right to ascertain whether to disqualify
himself); City of Hollywood v. Diamond On The Beach,
Inc., 855 So0.2d 87 (Fla. 4th DCA 2003) (where trial court
denied motions for disqualification as procedurally
insufficient without considering legal sufficiency, granting
petition only to the extent of returning consolidated cases
to the trial court to make determination of legal sufficiency

in the first instance); Novartis Pharms. Corp. v. Carnoto,
840S0.2d 410 (Fla. 4th DCA 2003) (where trial court *63

dismissed as untimely a motion to disqualify which this
court determined was timely, returning case to trial court
to determine issue of legal sufficiency).

However, rule 2.330(j) entitled Johnson to a ruling
within thirty days and, failing that, to an order directing
the clerk to reassign the case.®™ Compare Schisler v.
State, 958 So.2d 503 (Fla. 3d DCA 2007) (granting a
mandamus petition to direct the trial judge to quash his
order denying a motion to disqualify the judge, where the
judge did not rule within thirty days after service of the
motion, even though the ruling was only one day late and
petitioner's counsel acquiesced in setting a hearing on the
motion outside the thirty-day time frame); Harrison v.

Johnson, 934 S0.2d 563 (Fla. 1st DCA 2006) (stating that,

to the extent a movant seeks to compel a ruling by the

Page 2

circuit court on his motion to reassign, mandamus is the
proper remedy).

FN2. There are exceptions. See Tobkin v. State,
889 So.2d 120 (Fla. 4th DCA 2004) (holding
that trial judge's failure to rule on recusal motion
within thirty days after it was filed did not
require judge's automatic recusal, where court
clerk's office mistakenly failed to forward motion
to judge, the movant had mailed judge's copy of
motion to wrong courthouse, and judge ruled on
motion within six days after becoming aware of
motion, and one day after receiving it); Chrispen
v. State, No. 4D06-5009, 954 So.2d 1155 (Fla.
4th DCA Jan. 29, 2007) (denying prohibition
petition, by unpublished order, stating “[b)ecause
the petitioner did not serve a copy of the motion
for disqualification on the trial judge, the court's
order of denial was not untimely under Florida
Rule of Judicial Administration 2.330(j)").
However, the state's response did not indicate
that the motion was not properly served on the
judge or that for some reason he did not receive
it.

The state argues in its response that Johnson's motion
for disqualification was a nullity because Judge
Makemson is a successor judge in Johnson's cases, and, as
such, he cannot be disqualified unless he rules that he is
not impartial in the case. See Fla. R. Jud. Admin. 2.330(g).
However, rule 2.330(j) does not contain an exception for
successor judges.

Accordingly, we treat the petition for writ of
prohibition as a petition for writ of mandamus to compel
the court to direct the clerk to reassign the cases, and grant
it as it relates to the pending criminal cases. We¢ dismiss
the petition as it relates to the civil matters, which are now
moot.

Dismissed as Moot in Part and Granted in Part.
POLEN, HAZOURI, and MAY, JJ., concur.

Fla.App. 4 Dist.,2007.
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within the thirty-day time limit pursuant to Florida Rule of
Judicial Administration 2.330(j). We agree that because
the trial court’s order was untimely, the petition should be
granted.

Petitioner timely filed a motion to disqualify the trial
judge on August 19, 2011. The motion claimed judicial
bias based upon several comments and actions the trial
judge made during a hearing held on August 9, 2011. The
trial judge denied Petitioner's motion to disqualify on
October 3, 2011, more than forty-five days after it had
been filed.

[1] Florida Rule of Judicial Administration 2.330(j)

provides that once a motion to disqualify has been filed,
the judge shall make its ruling immediately, but no later
than thirty days.B Tableau Fine Art Group, Inc. v.
Jacoboni, 853 So.2d 299, 302-03 (Fla.2003). As rule
2.330(j) indicates, it must be read in conjunction with
subsection (c) of the same rule, which provides that: “In
addition to filing with the clerk, the movant shall
immediately serve a copy of the motion on the subject
judge as set forth in Florida Rule of Civil Procedure
1.080.” Fla. R. Jud. Admin. 2.330(c). Respondent argues
that because the certificate of service on Petitioner's
motion to disqualify does not show that the judge was
served, the thirty-day window for the judge to rule was not
triggered. We disagree. A certificate of service serves as
prima facie evidence that service of pleadings is in
compliance with the rules, but such evidence is neither
conclusive nor exclusive. See e.g. Fla. R. Civ. P. 1.080(f).

FNI. Florida Rule of Judicial Administration

2.330(j) provides:

The judge shall rule on a motion to disqualify
immediately, but no later than 30 days after the
service of the motion as set forth in
subdivision (c). If not ruled on within 30 days
of service, the motion shall be deemed granted
and the moving party may seek an order from
the court directing the clerk to reassign the
case.

According to the filed affidavit of the Petitioner's
process server, on August 19, the same day the motion
was filed, Judge Swigert's copy of the motion to disqualify
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was hand delivered to the security officer on the fourth
floor of the Marion County courthouse. Due to heightened
security measures at the courthouse, documents being
delivered to the judges were to be left with the security
officer.

[2] Respondent also objects that Petitioner did not file
the affidavit of delivery by the process server until after
the judge had ruled on the motion to disqualify, but that
factis of no significance. Service is the issue, not proof of
service. See Tobkin v. State, 889 So.2d 120, 122 (Fla. 4th
DCA 2004) (reference to Florida Rule of Civil Procedure
1.080 in Rule 2.330(c) “requires service in a manner
designed to notify the judge of the existence of the
motion”); ¢f. Marquez v. State, 11 S0.3d 975, 976 (Fla. 3d
DCA 2009) (denying writ of prohibition where the
motion's certificate of service did not reflect service of the
motion to the trial judge and there was no other proof of
compliance with Florida Rule of Civil Procedure 1.080).
Here, although the certificate of service does not show
service upon the judge, there appears to be no genuine
dispute that the judge was promptly served. No evidence
suggests he was not served and, in addition to the
affidavit, there is corroborating evidence.

The record indicates that the judge was aware of
Petitioner's motion soon after its filing because the
disqualification motion was met with a motion to strike
and reply, *256 all of which were acknowledged in the
judge's order denying Respondent's motion to strike on
September 22, 2011, See Rosado v. State, 76 So0.3d 1140
(Fla. 4th DCA 2012) (even if the trial judge had not
received a copy of a motion to disqualify on the same date
ithad been filed, record evidence indicating that the judge
had been aware of the motion during its pendency required
that the motion to disqualify be deemed granted pursuant

to rule 2.330(j)).

Thus, under rule 2.330(j), Petitioner's motion to
disqualify Judge Swigert was deemed to have been
granted because it was not ruled on within 30 days.
Petitioner's writ for prohibition is granted.

PETITION GRANTED.

PALMER and TORPY, JJ., concur.
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District Court of Appeal of Florida,

Fourth District.
Matthias RATH, M.D. and Health Now, Inc.,
Petitioners,
v.

NETWORK MARKETING, L.C. f/k/a Rexall
Showcase International, Inc., and Rexall Sundown, Inc.,
Respondents.

No. 4D06-3315.

Dec. 6, 2006.

Rehearing Denied Jan. 12, 2007.
Background: Health products company brought action
against scientist and corporation. After recusal of original
trial judge, scientist and corporation filed motion for
reconsideration of 12 of original judge's rulings as to
pleading and discovery. The Fifteenth Judicial Circuit
Court, Palm Beach County, Diana Lewis, J., denied
motion without a hearing. Scientist and corporation filed
petition for writ of mandamus or for writ of certiorari.

Holdings: The District Court of Appeal, Warner, J., held
that:

(1) scientist and corporation were not entitled as matter of
right to a hearing on the motion for reconsideration, and
(2) scientist and corporation failed to show that they were
irreparably damaged by successor judge's denial of the
motion without a hearing.

Petition denied.

West Headnotes

[1] Judges 227 €256
227 Judges

2271V Disqualification to Act
227k56 k. Effect on Acts and Proceedings of

Page 1

Judge. Most Cited Cases

The purpose of reconsideration by a successor judge
of the original judge's orders after recusal is to remove the
taint of prejudice where rulings might be perceived as so
tainted; it should not be used merely to obtain a second
bite at the apple with respect to prior judicial rulings.

West's F.S.A. R.Jud.Admin.Rule 2.330(h).
[2] Mandamus 250 €32

250 Mandamus

25011 Subjects and Purposes of Relief
250II(A) Acts and Proceedings of Courts, Judges,
and Judicial Officers
250k32 k. Proceedings in Civil Actions in
General. Most Cited Cases
Mandamus 250 €39

250 Mandamus

25011 Subjects and Purposes of Relief

25011(A) Acts and Proceedings of Courts, Judges,

and Judicial Officers

250k39 k. Pleading. Most Cited Cases

Scientist and corporation, who sought reconsideration
by successor judge of original judge's pleading and
discovery rulings in action brought against them by health
products company, were not entitled as matter of right to
a hearing on the motion and, thus, were not entitled to writ
of mandamus compelling successor judge to reconsider
the rulings of the original judge; judicial administration
rule governing original judge's recusal did not require
reconsideration of such judge's rulings. West's F.S.A.

R.Jud.Admin.Rule 2.330(h).
[3] Certiorari 73 €5(1)
73 Certiorari

731 Nature and Grounds

73kS5 Existence of Remedy by Appeal or Writ of
Error
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73k5(1) k. In General. Most Cited Cases

Scientist and corporation, who soughtreconsideration
by successor judge of original judge's pleading and
discovery rulings in action brought against them by health
products company, failed to show that they were
irreparably damaged by successor judge's denial of the
motion for reconsideration without a hearing and, thus,
were not entitled to certiorari review of successor judge's
decision; any erroneous rulings by original judge would be
reviewable on appeal from a final judgment. West's F.S A.
R.Jud.Admin.Rule 2.330(h).

*486 Bard D. Rockenbach of Burlington & Rockenbach,
P.A., West Palm Beach and Small & Small, P.A., Palm
Beach, for petitioners.

No response required for respondents.

WARNER, J.

The petitioners seek a writ of mandamus to compel
the trial court to grant their motion for reconsideration
filed after the assigned judge granted a motion to recuse in
accordance with Florida Rule of Judicial Administration
2.160.28 Without holding a hearing to reconsider those
individual rulings, the successor judge denied the
petitioners' motion for reconsideration of twelve motions
ruled on by the recused judge during the year prior to his
recusal. In the alternative, the petitioners seek certiorari
review of the successor judge's order denying the motion
for reconsideration. We hold that the petitioners are not
entitled to either mandamus or certiorari relief.

FNI. Effective September 21, 2006, rule 2.160
was renumbered as rule 2.330. See In re

Amendments to the Florida Rules of Judicial
Administration, 939 So0.2d 966 (Fla.2006).

The petitioners claim that they are entitled to
reconsideration of prior rulings by the recused judge as a
matter of right, citing to section 38.07, Florida Statutes.
However, that statute applies only to orders for
disqualification under sections 38.02 or 38.05, dealing
with disqualification due to consanguinity, not for bias or
prejudice.

*487 Instead, pursuant to Florida Rule of Judicial
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Administration 2.330(h)a successor judge may reconsider
and vacate or amend prior factual or legal rulings of a

recused judge if a motion for reconsideration is made
within twenty days of the order of disqualification. Here,
petitioners claim that they are entitled to a de novo hearing
on each of the motions on which they have requested
reconsideration. We disagree that an individualized
hearing on each such motion is mandatory.

Where a motion for reconsideration is made, we think
it is reasonable for the litigant to detail the reasons for the
necessity of reconsideration and point the successor judge
to all parts of the record necessary to determine whether to
vacate the prior ruling. Then, after review of the motion
and the record, the court can determine on the record
whether reconsideration of a motion should occur, and as
to those motions, the court may wish to set a hearing and
conduct further proceedings.

[1] The orders in this case constituted various rulings
on discovery issues and pleading issues. They do not
impose liability on petitioners, nor does the motion for
reconsideration indicate how the grounds alleged for
recusal impacted the recused judge's rulings on these
motions. It would seem to us that the successor judge must
consider whether the rulings work an injustice on the party
as well as the effect of reconsideration of a multitude of
rulings on the administration of justice. The purpose of
reconsideration is to remove the taint of prejudice where
rulings might be perceived as so tainted. It should not be
used merely to obtain “a second bite at the apple” with
respect to prior judicial rulings.

[21[3] As the petitioners were not entitled as a matter
of right to a hearing on each motion, mandamus relief is
not appropriate. Further, as to certiorari relief, petitioners
have notshown how they are irreparably damaged because
the successor judge failed to set the motion to reconsider
for a hearing. If any of the rulings made by the recused
judge are in error, then relief may be available on appeal
from any final judgment.

Petition denied.

SHAHOOD and TAYLOR, JJ., concur.
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District Court of Appeal of Florida,

Fourth District.
SOUTHERN COATINGS, INC., Appellant,
v.

The CITY OF TAMARAC, Mayor Joe Schreiber,
Vice-Mayor Marc Sultanof, Commissioners Gertrude
Mishkin, Edward Portner and Karen Roberts, Appellees.
No. 4D05-4479.

Dec. 6, 2006.

Background: Corporation brought action against city and
city officials to obtain public documents. After original
trial judge determined that the imposition of sanctions
against corporation's counsel was warranted, he recused
himself as to all aspects of the case except the sanctions
issue. Corporation filed petition for writ of prohibition,
and the District Court of Appeal, 840 So.2d 1109, granted
the petition and ruled that original judge could not
continue to preside over the sanctions issue. Subsequently,
the successor judge awarded summary judgment to city
and officials. Corporation appealed, and the District Court
of Appeal, 916 So.2d 19, affirmed in part, reversed in
part, and remanded. After remand, the Seventeenth
Judicial Circuit Court, Broward County, J. Leonard Fleet,
J., awarded attorney fees against corporation's counsel.
Corporation appealed.

Holdings: The District Court of Appeal, Wamer, J., held
that:

(1) successor judge was not required by mandate in
prohibition proceeding to reconsider the issue of
entitlement to sanctions, but

(2) successor judge was required to provide counsel with
notice and an opportunity to be heard prior to
reconsidering the issue by choice.

Reversed.

West Headnotes

Page |

[1] Judges 227 €= 32
227 Judges

227111 Rights, Powers, Duties, and Liabilities
227k32 k. Powers of Successor as to Proceedings

Before Former Judge. Most Cited Cases

Successor trial judge in corporation's action to obtain
public records from city and city officials, who was
appointed after original judge decided to impose sanctions
against corporation’s counsel but before amount of such
sanctions was determined, was not required by District
Court of Appeal's appellate mandate in prohibition
proceeding to reconsider the issue of entitlement to
sanctions, even though such mandate barred original judge
from continuing to preside over sanctions issue and
ordered that “the motion in question™ be decided by
successor judge; mandate referred to determination of the
amount of sanctions, and did not quash order determining
entitlement to sanctions.

2] Judges 227 €= 32
227 Judges

227111 Rights, Powers, Duties, and Liabilities
227k32 k. Powers of Successor as to Proceedings

Before Former Judge. Most Cited Cases

Successor judge in corporation's action to obtain
public documents from city and city officials, who elected
to reconsider the issue of the imposition of sanctions
against corporation's counsel which had previously been
decided by original judge, wasrequired to provide counsel
with notice and an opportunity to be heard prior to
reconsidering the issue, even though successor judge was
not required to reconsider the issue at all.

13] Constitutional Law 92 €= 4426

92 Constitutional Law

92XXVII Due Process
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92X X VII(G) Particular Issues and Applications
92XXVII(G)19 Tort or Financial Liabilities
92k4426 k. Penalties, Fines, and Sanctions
in General. Most Cited Cases
(Formerly 92k303)

The inherent authority of the trial court to assess
attorney's fees against an attorney carries with it an
obligation to provide due process; accordingly, such a
sanction is appropriate only after notice and an
opportunity to be heard. U.S.C.A. Const.Amend. 14.

*949 Rosemary Hanna Hayes and Tina L. Caraballo of
Hayes & Caraballo, PL, Orlando, for appellant.

Jeffrey L. Hochman and Tamara M. Scrudders of Johnson,
Anselmo, Murdoch, Burke, Piper & McDuff, P.A., Fort
Lauderdale, for appellee.

WARNER, J.

An attorney challenges the imposition of an order
awarding attorney's fees based upon the inherent power of
the court to sanction attorneys for egregious conduct. She
contends that she was entitled to a hearing on the matter
involving the sanction before the successor judge, based
upon this court's issuance of a writ of *950 prohibition to
prevent the original judge on the case from proceeding to
determine the sanctions. While we disagree with her on
the necessity of a hearing, in this case the successor judge
offered to rehear the matter but did not provide reasonable
notice and opportunity to be heard. We therefore reverse
and remand for a properly noticed hearing on the
sanctions.

The protracted litigation in this case has already
resulted in two published opinions from this court:

Southern Coatings, Inc. v. City of Tamarac, 840 So.2d

1109 (Fla. 4th DCA 2003) (“Southern I™) and Southern
Coatings, Inc. v. City of Tamarac, 916 So.2d 19 (Fla. 4th

DCA 2005) (“Southern II ). Essentially, the dispute
involves attempts by Southern to obtain public records
from the City of Tamarac. Two prior suits were filed
against the City and its commissioners, but both were
dismissed before the filing of the suit underlying this
appeal.

The litigation conduct drawing sanctions from the
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court involved the attempts by Southern's attorney,
Rosemary Hayes, to take the depositions of the
defendants, the city commissioners of Tamarac. Shortly
after this third lawsuit was filed, the commissioners were
subpoenaed for deposition. Defense counsel moved for a
protective order against the taking of the depositions.
When the commissioners did not appear at the deposition,
Southern's counsel had each of the commissioners
personally served with a document entitled “Motion and
Notice of Hearing-Indirect Civil Contempt.” This was
done during a City Commission meeting. That notice
informed the defendants that they would be subject to
arrest if they failed to appear at a deposition. The
defendants were instructed to call Southern's attorney
directly to set a time for the deposition. The depositions
were taken a few days later. Judge Moe subsequently
entered an order quashing the subpoenas, but this was
done only after the commissioners had been personally
served and their depositions had been taken.

Defense counsel filed a motion to disqualify Ms.
Hayes from representation or for sanctions because of
“motion and notice of hearing for indirect civil contempt.”
Defense counsel termed her conduct egregious both
because of the direct contact with represented defendants,
contrary to Bar rules, and for the intimidating nature of the
notice, which threatened the defendants with arrest. Judge
Moe heard the motion in September 2002, and Ms. Hayes
explained that she used a form she obtained in a
Continuing Legal Education class approved by the Florida
Bar. She also believed that she had to serve the defendants
directly to obtain the relief she sought. The judge did not
find her explanation sufficient. He found the service of the
motion with its coercive language was in bad faith, Based
upon his findings, he determined to sanction the attorney
by requiring her to pay attorney's fees incurred by the
defendants. However, the judge did not disqualify Ms.
Hayes from representing her client. The judge entered a
written order granting the defendants' motion for sanctions
and also set a hearing on the amount of the sanctions. B8

FN1. Contrary to representations of Southern's
counsel in this appeal, Judge Moe's decision to
impose sanctions had nothing to do with any
violation of Judge Moe's order quashing the
subpoenas. The conduct drawing the sanctions
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occurred prior to that order. Accordingly, the
issue of the assistant county attorney's
involvement in preparing a proposed order
quashing the subpoenas without notice to
Southern does not appear relevant to the issue of
whether Ms. Hayes engaged in litigation conduct
warranting sanctions.

After the order of sanctions was entered, Southern
moved to disqualify Judge Moe. He entered an order
recusing himself *951 as to all matters except the
determination of the amount of sanctions. Southern
brought a petition for writ of prohibition to this court to
prevent Judge Moe from continuing to preside on the
matter of sanctions. This court agreed it was improper for
him to retain jurisdiction on any issue in the case, once he
recused himself. Southern I, 840 So.2d at 1110-11. We
granted the writ and ordered that “the motion in question”
should be heard by the successor judge, Judge Fleet.

Southern filed a timely motion for the successor judge
to reconsider Judge Moe's rulings on the motion for
sanctions. It does not appear that there was any actual
ruling on this motion until summary judgment was granted
on the underlying claims in favor of the defendants. In the
order granting summary judgment, the court did not
specifically refer to the sanction finding of Judge Moe, but
stated that there was justification to award sanctions under
section 57.105, Florida Statutes. It retained jurisdiction to
determine the nature and amount of sanctions upon proper
motion.

After that order, the defendants moved for entry of an
order imposing attorney's fees as a result of the litigation
conduct. In their motion, the defendants argued that the
summary judgment had effectively been an affirmation of
Judge Moe's findings with respect to their entitlement to
attorney's fees. The defendants also attached affidavits of
their attorney's fees. Southern responded and argued, in
part, that no hearing had been held or evidence taken on
the issue of entitlement to sanctions.

At the hearing, the court first noted that it had made
an independent review of the record and “affirmed” Judge
Moe's finding with respect to sanctions. The defendants
relied on Judge Moe's findings on entitlement. After much
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discussion and argument from Ms. Hayes that she had
never had an opportunity for a hearing on the issue, Judge
Fleet changed his mind and determined that instead of
relying solely on Judge Moe's findings, he would hear
evidence on the issue of entitlement-that is, he would
reconsider the issue of the conduct giving rise to the
sanctions. At that point, Ms. Hayes noted that she was
unprepared to address Judge Moe's findings because it was
not set for a hearing. Only the defense motion had been
set, and that requested a determination of the amount of
attorney's fees. Believing that the motion raised both
issues, the court continued with the hearing and took
testimony regarding the amount of attorney's fees. The
order on the motion determined the amount of attorney's
fees and reaffirmed the findings of Judge Moe as
contained in the transcript of the sanctions hearing.f2
Southern appeals this order.

FN2. Itis clear that this order imposing sanctions
was based upon Ms. Hayes' conduct in having
the commissioners personally served during a
City Commission meeting. This sanctions order
was not based upon a finding of res judicata that
was rejected in Southern 11, in which this court
partially reversed the final summary judgment
entered by Judge Fleet.

[1] Southern first contends that Judge Fleet's order is
contrary to our appellate mandate in Southern / which
required that the “motion” proceed before the successor
judge. However, we were considering an order in which
Judge Moe had recused himself but reserved jurisdiction
to determine the amount of the sanctions. We granted the
writ on the ground that a judge could not continue to retain
jurisdiction in any case in which the judge has recused
himself. We did not quash the prior order determining
entitlement to sanctions. Thus, Judge Fleet did not depart
from our appellate mandate.

*952 Instead, the proper procedure for
reconsideration of an order entered by a recused judge is
set forth in rule 2.330(h), Florida Rules of Judicial
Administration, which provides:

Prior factual or legal rulings by a disqualified judge may
be reconsidered and vacated or amended by a successor
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judge based upon a motion for reconsideration, which
must be filed within 20 days of the order of
disqualification, unless good cause is shown for a delay
in moving for reconsideration or other grounds for
reconsideration exist.

Here, Southern did file a motion for reconsideration.
Thus, the rule would have permitted the successor judge
to reconsider the issue of entitlement to sanctions, but the
appellate mandate did not, in and of itself, require Judge
Fleet to reconsider the issue.

Some three years after the original order of Judge
Moe, defense counsel moved to assess attorney's fees as
the sanction. Both before and during the hearing, Ms.
Hayes objected that the court was required to reconsider
Judge Moe's ruling and hear evidence on the issue. While
Judge Fleet at first determined that he would not
reconsider Judge Moe's rulings, he then reversed himself
and determined that he would hear evidence on the entire
matter. Unfortunately, his complete reversal of position
and requirement that Ms. Hayes present her defense to
sanctions at that hearing came without notice. The motion
to be heard did not ask the court to determine entitlement
but informed the court of Judge Moe's rulings and
surmised that Judge Fleethad adopted Judge Moe's rulings
by the language used in the summary judgment.

[2][3] The inherent authority of the trial court to
assess attorney's fees against an attorney carries with it an
obligation to provide due process. See Moakley v.
Smallwood, 826 So.2d 221, 226-27 (Fla.2002).
Accordingly, such a sanction is appropriate only after
notice and an opportunity to be heard. /d. at 227. While
Judge Fleet had no obligation to reconsider Judge Moe's
finding of entitlement to sanctions, once he agreed to
reconsider the issue, he was required to provide notice and
an opportunity to be heard, Because Ms. Hayes did not
receive notice that the issue of entitlement would be
addressed at the hearing as to the amount of sanctions, she
had no meaningful opportunity to prepare and present
evidence on the issue of entitlement.

We therefore reverse the order of the trial court
without prejudice to the court reconsidering the issue of
entitlement to sanctions after Ms. Hayes has been afforded

proper notice and an opportunity to be heard.

Reversed.

STEVENSON, C.J., and TAYLOR, J., concur.

Fla.App. 4 Dist.,2006.
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