



































































































































Snookie 3| DeLeonardi is not a "TRUE" Italian! He is
harely Italian at all. JERSEY SHORE RULES!

Suggest to Friends




Question No. 1

Do the rules of professional
conduct dealing with
competency and diligence
apply to “social media?”



Answer

PROBABLY, BUT THERE IS NO CLEAR
ANSWER UNDER THE RULES.

The issues in the lawsuit may control the attorney’s obligations.

For instance, the American Academy of Matrimonial Lawyers reports that
66% of familg lawyers use Facebook as their primary source for online
evidence. Obviously, when a lawsuit deals with the personal lives of one
or more of the parties, it may be necessary to research social media sites.

Rule 1.1 of the ABA Model Rules requires lawyers to be competent in their
representation of clients. In addition, Model Rule 4-1.3 requires an
attorney to “act . . . with zeal in advocacy upon the client’s behalf.”

While they are no cases or ethics opinions in Florida that presently
consider this issue, Rule Regulating the Florida Bar 4-1.1 would appear to
require any attorney to research various social media sites to glean as
much evidence as is necessary.



Question No. 2

Do ethical duties require an
attorney to be adept in social
“media? '



Answer

* PROBABLY, BUT AGAIN, THERE IS NO LAW
DIRECTLY ON POINT. |

* There are presently no cases or ethics
opinions in Florida that address this issue.
However, as the methods of social media
continue to grow, there is very little doubt
that it will become the duty of an attorney to
utilize such media.

* We think the attorney would be held
accountable in this situation.



Question No. 3

Does “social media” qualify as evidence?
What do you do if a client has unsavory
images or content on their Facebook,

LinkedIn, or Twitter page that may
adversely impact their case?

Can a lawyer advise their client to take that
material down?



| Answer
Social media is evidence.

Rule Regulating the Florida Bar 4-3.4 prohibits attorneys from unlawfully
altering or destroyin%qevidence and assisting others from doing so.
Accordingly, lawyers have an ethical duty to preserve electronic evidence,
presumably including social networking information.

While there is no case or ethics opinion on point, it
would seem to make sense that instructing a client to
delete evidence, including a client’s Facebook, LinkedIn,
or Twitter pages, may constitute spoliation of evidence.

It appears that the better alternative would be to have
the client set their page to private, but otherwise
preserve the relevant information.

This way, the opposing party will not have direct access to the page or
inhformaltion, but could request the evidence through formal discovery
channels.



Question No. 4

In satisfying a document request for “all
emails,” may an attorney advise the
client to produce only those emails that

~ have not been deleted?

Or, put another way, what duty does a
lawyer have to produce other less
accessible electronic “metadata,” and
who bears the cost of that production?



Answer

PROBABLY NOT, however, there are currently no universally
accepted standards for electronic discovery.

AS FOR COSTS, Federal Courts have devised a balancing test to
determine if cost shifting is available in such production
requests.

Zubulake v. UBS, Warburg, LLC, 217 F.R.D. 309 (S.D.N.Y 2003)
distinguished between™accessible data” which is storedina
regular usual format and “inaccessible data” which is not readily
usable such as a backup or legacy data.

The court held the cost of producing the assessable data should
be borne by the producing party in accordance with traditional
rules. With respect to inaccessible data, the court set forth a
seven factor test to determine whether the cost of restoration
and production should lie with the producing party or the
requesting party. | |



7.

7 Cost-Shifting Factors

. The extent to which the request is specifically tailored to discover

relevant information;

. The availability of such information from other sources;

. The total cost of production, compared to the amount in

controversy;

. The total cost of production, compared to the resources available

to each party;

. The relative ability of each party to control costs and its incentive to

do so;

. The importance of the issues at stake in the litigation; and

The relative benefits to the parties of obtaining the information.



In Re: Judge Joseph Wapner




Question No. 5

May a judge add lawyers who may
appear before the judge as |
“friends” on a social networking
site, and permit such lawyers to
add the judge as their “friend?”



Answer
No.

Florida Supreme Court Judicial Ethics Advisory Committee, Op. 2009-20 (Nov. 17,
2009). The Committee determined such conduct would violate Cannon 2B of the
Florida Code of Judicial Conduct which prohibits lending “the prestige of judicial

office to advance the private interests of the judge or others.’

However, the opinion was limited to lawyers who may appear before the judge
and therefore does not apply to persons other than lawyers or lawyers who do not
appear before the judge. Further, a lawyer who practices before the judge may
designate himself or herself as a “fan” or supporter of the judge, so long as the
judge or committee controlling the site cannot accept or reject the lawyer’s listing
of himself or herself on the site.

However, Opinion 2009-20 also states that a “committee of responsible persons”
that is conducting an election campaign on behalf of a judge’s candidacy may post
material on the committee’s page on a social networking site, if the publication of
the material does not otherwise violate the Code of Judicial Conduct. Further,
such a committee ma?/] establish a social networking page that allows persons
including attorneys who may appear before the judge, to list themselves as “fans”
or supporters of the judge’s candidacy, so long as the judge or committee does
not control who is permitted to list themselves as a supporter.



Question No. 6

May judges do their own social
media research regarding a
pending case or comment on a

“case on a social media web

site”?



Answer

°* No.

Judges have been sanctioned for misusing social media in this way. In re Terry,
Inguiry No. 08-234 (North Carolina Judicial Standards Commission, April 1, 2009).
Judge B. Carlton Terry Jr. was publicly reprimanded by the state’s Judicial
Standards Commission for “friending” defense counsel in an ongoing custody
dispute and discussing the case with him, as well as conducting independent
online research regarding the plaintiff, including surfing the plaintiff's website,
even though the contents of the web site were never offered as nor entered into
evidence during the custody hearing. Judge Terry was found to have violated
numerous provisions of the North Carolina Code of Judicial Conduct.

However, note Model Rule 3.3f(RuIe 4-3.3, Florida Rules Regulating the Florida
Bar) which prohibits attorneys from making a false statement to a tribunal. A
lawyer in Galveston told Judge Susan Criss she needed a continuance because of a
death in her family. The judge granted the continuance, but checked the lawyer’s
Facebook page. At a subsequent hearing the lawyer’s senior partner informed the
judge his colleague would need a month-long continuance. Judge Criss “knew
from her bragging on a Facebook account that she had been partying that same
week.” The judge told the senior partner about the Facebook discovery and
denied the request. |






