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Defendant was convicted of first-degree murder and
armed robbery, and was sentenced to death, by the
Circuit Court, Charlotte County, Donald E. Pellec-
chia, J. Appeal was taken. The Supreme Court held
that: (1) confession was knowingly, intelligently
and voluntarily made, even though defendant had
not signed bottom of form advising him of his Mir-
anda rights; (2) offensive language was not re-
quired to be excised from tape recording of defend-
ant selling gun obtained from robbery of pawn shop
whose owner was killed; (3) trial court committed
harmless error at most by admitting gun register
from pawnshop without laying adequate foundation
for register as business record; (4) trial court could
bar testimony of inmates in jail with co-perpetrator
of pawnshop robbery, that co-perpetrator told them
he shot victim; (5) trial court did not abuse discre-
tion by denying continuance when defendant fired
his attorney after guilty verdict was entered and re-
quested that expert be appointed to search for mit-
igating evidence to use in penalty phase; (6) evid-
ence supported aggravating factor that murder was
committed during course of robbery; (7) evidence
supported aggravating factor that murder was com-
mitted to avoid apprehension for another crime; (8)
death sentence was not disproportionate; (9) de-
fendant could be sentenced to death even though
co-perpetrator of robbery was given life sentence;
(10) upward departure sentence could be given for
armed robbery, based on murder occurring in same
incident; and (11) assessment of costs would be set
aside, to allow for notice to defendant and oppor-
tunity to be heard.
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Convictions and sentences affirmed; fees and costs
award set aside.

Kogan, C.J., concurred in part and dissented in part
and filed opinion, in which Overton and Anstead,
JJ., concurred.

West Headnotes
[1] Criminal Law 110 €==519(1)

110 Criminal Law
110X VII Evidence
110X VII(T) Confessions
110k519 Voluntary Character in General
110k519(1) k. What Confessions Are

Voluntary. Most Cited Cases
Confession obtained by means of physical or psy-
chological coercion or violation of constitutional
right will be deemed involuntary and inadmissible.

[2] Criminal Law 110 €>531(3)

110 Criminal Law
110X VI1I Evidence
110X VII(T) Confessions
110k531 Evidence
110k531(3) k. Weight and Sufficiency

of Evidence, Most Cited Cases
In order for confession to be admissible, State must
demonstrate by preponderance of evidence that
confession was voluntary.

[3] Criminal Law 110 €~>519(1)

110 Criminal Law
110XV Evidence
110X VII(T) Confessions
110k519 Voluntary Character in General
110k519(1) k. What Confessions Are
Voluntary. Most Cited Cases
Whether confession is voluntary depends on totality
of circumstances surrounding confession.

[4] Criminal Law 110 €=2412.2(5)
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110 Criminal Law
110XVII Evidence
110X VII(M) Declarations
110k411 Declarations by Accused
110k412.2 Right to Counsel; Caution

110k412.2(5) k. Failure to Request
Counsel; Waiver. Most Cited Cases
To determine if waiver of right to remain silent is
valid, court must first determine if waiver was vol-
untary in sense that it was product of free and delib-
erate choice rather than intimidation, coercion, or
deception, and court must then determine whether
waiver was executed with full awareness of nature
of rights being abandoned and consequences of
their abandonment.

[5] Criminal Law 110 €=0412.2(5)

110 Criminal Law
110X VII Evidence
110X VII(M) Declarations
110k411 Declarations by Accused
110k412.2 Right to Counsel; Caution
110k412.2(5) k. Failure to Request
Counsel; Waiver. Most Cited Cases
Court must use totality-of-the-circumstances ana-
lysis to determine whether waiver of Miranda
rights is voluntary and thus valid.

[6] Criminal Law 110 €414

110 Criminal Law
110X VI Evidence
110X VII(M) Declarations
110k411 Declarations by Accused

110k414 k. Proof and Effect. Most
Cited Cases
State has burden of proving that waiver of right to
remain silent is valid by preponderance of evid- ence.

[7] Criminal Law 110 €52531(3)
110 Criminal Law

110XVII Evidence
110X VII(T) Confessions
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110k531 Evidence

110k531(3) k. Weight and Sufficiency
of Evidence. Most Cited Cases
Evidence supported determination that capital
murder defendant's waiver of his right to remain si-
lent was knowingly, intelligently and voluntarily
made, even though defendant did not sign bottom
of Miranda warnings acknowledgment form; of-
ficers testified they read defendant his rights from
Miranda form, and he acknowledged he understood
them and signed top of form, officer failed to se-
cure signature at bottom because he was distracted
by questions defendant began asking, defendant
spontaneously confessed and during tape recorded
second confession defendant read out loud without
objection waiver of rights he had not signed prior to
confession.

[8] Criminal Law 110 €5412.2(5)

110 Criminal Law
110X VII Evidence
110X VII({M) Declarations
110k411 Declarations by Accused
110k412.2 Right to Counsel; Caution
110k412.2(5) k. Failure to Request
Counsel; Waiver. Most Cited Cases
When reasonably practical, prudence suggests that
waiver of constitutional rights should be in writing.

[9] Criminal Law 110 €=0519(1)

110 Criminal Law
110X VIl Evidence
110X VII(T) Confessions
110k519 Voluntary Character in General

110k519(1) k. What Confessions Are
Voluntary. Most Cited Cases
While not determinative, failure of police to secure
signature to form acknowledging that defendant is
making voluntary, intelligent and knowing waiver
of right to remain silent is factor to be considered in
determining voluntariness of confession.

[10] Criminal Law 110 €=2531(3)
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110 Criminal Law
110X VII Evidence
110X VTII(T) Confessions
110k531 Evidence
110k531(3) k. Weight and Sufficiency

of Evidence. Most Cited Cases
Evidence supported determination that capital
murder defendant's confession was knowingly, in-
telligently and voluntarily made, even though de-
fendant did not sign bottom of Miranda warnings
acknowledgment form; officers testified they read
defendant his rights from Miranda form, and he ac-
knowledged he understood them and signed top of
form, officer failed to secure signature at bottom
because he was distracted by questions defendant
began asking, defendant spontaneously confessed,
and during tape recorded second confession defend-
ant read out loud without objection waiver of rights
he had not signed prior to confession

[11] Criminal Law 110 €=>519(1)

110 Criminal Law
110X VII Evidence
110X VII(T) Confessions
110k519 Voluntary Character in General
110k519(1) k. What Confessions Are
Voluntary. Most Cited Cases

Criminal Law 110 €5°531(3)

110 Criminal Law
110X VII Evidence
110X VII(T) Confessions
110k531 Evidence
110k531(3) k. Weight and Sufficiency

of Evidence. Most Cited Cases
Valid waiver of right to remain silent, while it may
be significant proof that confession is voluntary,
does not always result in voluntary confession.

[12] Criminal Law 110 €663
110 Criminal Law

110XX Trial
110XX(C) Reception of Evidence

Page 3 ot 10

Page 3

110k663 k. Introduction of Documentary
and Demonstrative Evidence. Most Cited Cases
Tape recordings of conversations between capital
murder defendant accused of killing pawnbroker,
and police agent attempting to purchase guns taken
from shop at time of killing, could be admitted in
their entirety despite defendant's request that they
be edited to excise offensive language and racial
epithets claimed to be lacking in probative value
and tending only to portray defendant in bad light.

[13] Criminal Law 110 €>1169.1(10)

110 Criminal Law
110XXIV Review
110XX1V(Q) Harmless and Reversible Error
110k1169 Admission of Evidence
110k1169.1 In General

110k1169.1(10) k. Documentary
and Demonstrative Evidence. Most Cited Cases
Trial court committed harmless error at most, by
admitting as evidence in capital murder case fire-
arms register alleged to be from pawnshop in which
owner was killed, without laying more of a founda-
tion for introduction under business records excep-
tion to hearsay rule than statement from wife of
owner that register came from shop; wife testified
that gun defendant sold day after incident was in
shop on day of incident, and there was other evid-
ence of guilt.

[14] Criminal Law 110 €0422(5)

110 Criminal Law
110X VII Evidence
110XVII{O) Acts and Declarations of Con-
spirators and Codefendants
110k422 Grounds of Admissibility in
General
110k422(5) k. Declarations Against In-
terest. Most Cited Cases
Trial court in capital murder case could preclude
testimony of inmates, incarcerated with nontestify-
ing co-participant in robbery during which capital
murder occurred, that co-participant admitted
killing of victim, even though statement was
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claimed to be against co-participant's interest; state-
ment was not sufficiently trustworthy, as state did
not prosecute co-participant on theory that he com-
mitted the murder. West's F.S.A. § 90.084(2)(c).

[15] Criminal Law 110 €=2422(5)

110 Criminal Law
110XVII Evidence
110XVII(O) Acts and Declarations of Con-
spirators and Codefendants
110k422 Grounds of Admissibility in
General
110k422(5) k. Declarations Against In-
terest. Most Cited Cases
Trial court in capital murder case was not required
to admit, without regard to admissibility under
Rules of Evidence, testimony from two jail inmates
incarcerated with co-perpetrator of robbery during
which murder was committed, that co-participant
told them he killed victim, even though it was
claimed it was critical to defense that someone oth-
er than defendant committed crime.

[16] Criminal Law 110 €=>1151

110 Criminal Law
110XXIV Review
110XXIV(N) Discretion of Lower Court

110k1151 k. Time of Trial; Continuance.
Most Cited Cases
Trial court's ruling on motion for continuance will
not be overturned on appeal unless defendant
demonstrates palpable abuse of discretion.

[17} Criminal Law 110 €=>1147

110 Criminal Law
110XXIV Review
110XXIV(N) Discretion of Lower Court
110k1147 k. In General. Most Cited Cases
Trial court's ruling on motion for appointment of
experts will be affirmed on appeal in absence of ab-
use of discretion.

[18] Criminal Law 110 €55649(3)
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110 Criminal Law
110XX Trial

110XX(B) Course and Conduct of Trial in

General
110k649 Adjournments Pending Trial
110k649(3) k. For Absence of Coun-

sel. Most Cited Cases
Trial court did not abuse discretion. in capital
murder case, by not allowing continuance after de-
fendant fired his own attorney and asked for public
defender at close of guilt phase, and by not appoint-
ing investigator to research mitigating evidence;
penalty phase was scheduled to begin one month
after appointment of counsel who had worked on
case in its earlier stages, and matter had continued
over one year from date of indictment.

[19] Sentencing and Punishment 350H €=1772

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVII(G) Proceedings
350HVII{G)2 Evidence
350HKk1772 k. Sufficiency. Most Cited
Cases
(Formerly 203k358(1))
There was sufficient evidence in record of capital
murder case, including defendant's own confession,
to support aggravating circumstance that murder
was committed during course of robbery; confes-
sion established that defendant knocked owner to
floor, stabbed him in neck with scissors and hit him
on head with hammer, while co-perpetrator cleaned
out display case of jewelry and firearms.

[20] Sentencing and Punishment 350H €~~1682

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(D) Factors Related to Offense
350Hk1682 k. Escape or Other Obstruc-
tion of Justice. Most Cited Cases
(Formerly 203k357(8))

Sentencing and Punishment 350H €->1733
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350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(F) Factors Related to Status of
Victim
350Hk1733 k. Witnesses. Most Cited Cases
(Formerly 203k357(8))
In order to establish aggravating factor in senten-
cing phase of capital murder case, that murder was
committed to avoid lawful arrest, when victim is
not police officer, prosecutor must show that sole
or dominant motive for murder was elimination of
witness

[21] Sentencing and Punishment 350H €21772

350H Sentencing and Punishment
350HVII The Death Penalty
350HVIII(G) Proceedings
350HVIII(G)2 Evidence
350Hk1772 k. Sufficiency. Most Cited
Cases
(Formerly 203k358(1))
Record supported aggravating factor at sentencing
phase of capital murder case, that murder was com-
mitted for purposes of avoiding lawful arrest; de-
fendant admitted that he knew victim through sev-
eral visits to victim's pawn shop, where killing oc-
cutred, and companion, who was taking jewelry
and guns as defendant was beating victim, told him
he had better kill victim because someone would
find out.

[22] Criminal Law 110 €°1134.23

110 Criminal Law
110XX1V Review
110XXIV(L) Scope of Review in General
110XXIV(L)2 Matters or Evidence Con-
sidered
110k113423 k. Sentencing. Most
Cited Cases
(Formerly 110k1134(2))
In reviewing proportionality of death sentence, Su-
preme Court must consider totality of circum-
stances in case and compare it with other capital
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[23] Sentencing and Punishment 350H €%>1686

350H Sentencing and Punishment

350HVII The Death Penalty

350HVII(D) Factors Related to Offense
350Hk1686 k. Other Matters Related to

Offense. Most Cited Cases

(Formerly 203k357(11), 203k357(4))
Death penalty for defendant convicted of capital
murder was proportionate; although aggravating
factor that murder was especially heinous, atrocious
or cruel was not found, it was particularly brutal,
with victim being struck on head with hammer and
speared in neck and ribs with scissors, and court
found two aggravating factors and no statutory mit-
igating factors.

[24] Sentencing and Punishment 350H €%>1655

350H Sentencing and Punishment
350HVIII The Death Penalty
350HVIII(C) Factors Affecting Imposition in
General
350Hk1655 k. Sentence or Disposition of
Co-Participant or Codefendant. Most Cited Cases
(Formerly 110k983)
Defendant could be sentenced to death for killing of
pawn shop owner during commission of robbery,
even though co-perpetrator received lesser sen-
tence; defendant was more culpable, as he had actu-
ally done killing.

[25] Sentencing and Punishment 350H €833

350H Sentencing and Punishment
350HIV Sentencing Guidelines
350HIV(F) Departures
350HIV(F)2 Upward Departures
350HKk831 Other Offenses, Misconduct
or Charges
350Hk833 k. Connected or Insepar-
able Offenses. Most Cited Cases
(Formerly 110k1287(3))

Sentencing and Punishment 350H €841
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350H Sentencing and Punishment
350HIV Sentencing Guidelines
350HIV(F) Departures
350HIV(F)2 Upward Departures
350Hk841 k. Inadequacy of Criminal
History Category. Most Cited Cases
(Formerly 110k1287(11))
Upward departure sentence of life imprisonment
could be imposed on defendant's armed robbery
conviction, based on first-degree murder conviction
arising from same incident, even though points
were scored for victim injury on guideline score-
sheet.

[26] Criminal Law 110 €~>1181.5(3.1)

110 Criminal Law
110XXIV Review
110XXIV(U) Determination and Disposition
of Cause
110k1181.5 Remand in General; Vacation
110k1181.5(3) Remand for Determina-
tion or Reconsideration of Particular Matters
110k1181.5(3.1) k. In General.
Most Cited Cases
Order assessing attorney fees and costs, in capital
murder case, would be set aside to allow defendant
to have proper notice and opportunity to be heard.
West's F.S.A. § 27.56.
*664 James Marion Moorman, Public Defender and
Robert F. Moeller, Assistant Public Defender,
Tenth Judicial Circuit, Bartow, for Appellant.

Robert A. Butterworth, Attorney General and Cand-
ance M. Sabella, Assistant Attorney General,
Tampa, for Appellee.

PER CURIAM.

We have on appeal the judgment and sentence of
the trial court imposing a death sentence upon Jack
R. Sliney. We have jurisdiction. Art. V, § 3(b)(1),
Fla. Const. Sliney was convicted of first-degree
murder and armed robbery. For the armed robbery
conviction, the trial judge imposed an upward de-
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parture sentence of life imprisonment. We affirm
the convictions and sentences.

The victim in this case, George Blumberg, and his
wife, Marilyn Blumberg, owned and operated a
pawn shop. On June 18, 1992, Marilyn drove to the
pawn shop after unsuccessfully attempting to con-
tact George by phone. When she entered the shop,
she noticed that the jewelry cases were empty and
askew. She then stepped behind the *665 store
counter and saw George lying face down in the
bathroom with scissors protruding from his neck. A
hammer lay on the floor next to him, Marilyn called
911 and told the operator that she thought someone
had held up the shop and killed her husband.

A crime-scene analyst who later arrived at the
scene found, in addition to the hammer located next
to the victim, parts of a camera lens both behind the
toilet and in the bathroom wastepaper basket. The
analyst also found traces of blood and hair in the
bathroom sink. The only relevant fingerprint found
in the shop belonged to codefendant Keith Witte-
man.

During an autopsy of the victim, the medical exam-
iner found various injuries on the victim's face;
three crescent-shaped lacerations on his head; three
stab wounds in his neck, one of which still con-
tained a pair of scissors; a number of broken ribs;
and a fractured backbone. The medical examiner
opined that the facial injuries occurred first and
were caused by blunt trauma. When asked whether
the camera lens found at the scene could have
caused some of the victim's facial injuries, the med-
ical examiner responded affirmatively. The stab
wounds, the medical examiner testified, were inflic-
ted subsequent to the facial injuries and were fol-
lowed by the three blows to the head. The medical
examiner confirmed that the three crescent-shaped
lacerations found on the victim's head were consist-
ent with the end of the hammer found at the scene.
Finally, the medical examiner opined that the
broken ribs and backbone were the last injuries the
victim sustained and that the cause of these injuries
was most likely pressure applied to the victim's
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back as he lay on the ground.

The day after the murder, Kenneth Dale Dobbins
came forward indicating that he might have seen
George Blumberg's assailants. Dobbins had been in
the pawn shop on June 18, 1992, and prior to his
departure, he saw two young men enter the shop.
The two men approached George and began dis-
cussing a piece of jewelry that they apparently had
discussed with him on a prior occasion.

Dobbins saw the face of one of the men as the two
walked past him. Based on the description Dobbins
gave, investigators drew and circulated a composite
of the suspect. One officer thought his stepdaugh-
ter's boyfriend, Thaddeus Capeles, might recognize
the suspect because Capeles and the suspect ap-
peared to be close in age. The officer showed
Capeles the composite as well as a picture of a gun
that had been taken from the Blumbergs' pawn
shop. Capeles did not immediately recognize the
person in the composite but later contacted the of-
ficer with what he believed to be pertinent informa-
tion. Capeles told the officer that when he visited
the Club Manta Ray, Jack Sliney, who managed the
teen club, asked him whether he was interested in
purchasing a gun. He thought the gun Sliney
showed him looked somewhat like the one in the
picture the officer had shown him.

The officer arranged a meeting between Capeles
and Carey Twardzik, an investigator in the Blum-
berg case. During that meeting, Capeles agreed to
assist with the investigation. At Twardzik's direc-
tion, Capeles arranged a controlled buy of the gun
Sliney had shown him. His conversations with
Sliney, both on the phone and at the time he pur-
chased the gun, were recorded and later played to
the jury. After discovering that the serial number on
the gun matched the number on a firearms register
from the Blumbergs' pawn shop, investigators
asked Capeles to arrange a second controlled buy of
some other guns Sliney mentioned during his most
recent conversation with Capeles. Capeles' conver-
sations with Sliney regarding the second sale, like
the conversations surrounding the initial sale, were
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recorded and later played to the jury. As with the
first sale, the serial numbers on the guns Capeles
obtained matched the numbers on the firearms re-
gister obtained from the Blumbergs' shop. At trial,
Marilyn Blumberg identified the guns Sliney sold
to Capeles and confirmed that they were present in
the pawn shop the day prior to the murder.

Shortly after the second gun transaction, several of-
ficers arrested Sliney. The arrest occurred after
Sliney left the Club Manta Ray, sometime between
1 and 1:45 a.m. At the time of the arrest, codefend-
ant Keith Witteman and a female were also in
Sliney's truck. Despite the testimony of several de-
fense*666 witnesses to the contrary, the arresting
officers testified that Sliney did not appear to be
drunk or to have any difficulty in following the in-
structions they gave him.

Following the arrest, Sliney was taken to the sher-
iff's department. Officer Twardzik read Sliney his
Miranda ™! rights, and Sliney thereafter indicated
that he wanted to talk. He gave both written and
taped statements in which he confessed to the
murder. In his taped statement which was played to
the jury, Sliney told the officers that shortly after he
and Keith Witteman entered the shop, they began
arguing with George Blumberg about the price of a
necklace Sliney wanted to buy. According to
Sliney, Witteman pressured him to hit Blumberg.
Sliney grabbed Blumberg, and Blumberg fell face
down on the bathroom floor. Sliney fell on top of
Blumberg. Sliney then turned to Witteman and
asked him what to do. Witteman responded, “You
have to kill him now,” and began taking things
from the display cases and placing them in a bag.
Thereafter, Sliney recalled hitting Blumberg in the
head with a camera lens that Sliney took from the
counter and stabbing Blumberg with a pair of scis-
sors that Sliney obtained from a drawer. Sliney was
somewhat uncertain of the order in which he inflic-
ted these injuries. Next, he recalled removing a
hammer from the same drawer in which the scissors
were located and hitting Blumberg on the head with
it several times.
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FNI1. Miranda v. Arizona, 384 U.S. 436, 86
S.Ct. 1602, 16 L.Ed.2d 694 (1966).

Sliney left Blumberg on the floor. He washed his
hands in the bathroom sink, and then he and Witte-
man left the shop. According to Sliney, Witteman,
in addition to taking merchandise from the shop,
took money from the register and the shop keys
from Blumberg's pocket. He used the keys to lock
the door as the two exited the shop.

Before returning home,™? Sliney and Witteman
disposed of several incriminating items and trans-
ferred the jewelry they obtained from the shop, as
well as a 41 caliber revolver,”™ into a gym bag.
Sliney put the bag in a trunk in his bedroom. Of-
ficers conducting a search of Sliney's home later
found the gym bag containing the jewelry and gun.

FN2. Both Sliney and Witteman lived with
Sliney's parents.

FN3. This gun was not listed on the fire-
arm register found in the Blumbergs' shop.

In addition to recounting the circumstances sur-
rounding the murder, Sliney told the officers that he
had been in the pawn shop prior to the murder. He
said, however, that he did not decide to kill Blum-
berg before entering the shop or at the time he and
Blumberg were arguing. Rather, he told them that
he did not think about killing Blumberg until Witte-
man said, “[W]e can't just leave now. Somebody
will find out or something. We got to kill him.”

Prior to trial, Sliney moved to suppress the state-
ments he made to the law enforcement officers. He
alleged that the statements were involuntary and
thus inadmissible. The trial court denied the mo-
tion, At trial, Sliney presented several witnesses to
the jury in support of his position that his confes-
sion was untrustworthy. Sliney also testified on his
own behalf, His testimony was inconsistent with
the statements he made to law enforcement officers.
He testified that it was actually Witteman who
murdered Blumberg. Sliney told the jury that he
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paid for the necklace he was looking at before he
began arguing with Blumberg over the price. Dur-
ing the argument he grabbed Blumberg, and Blum-
berg fell to the floor. When he saw that Blumberg
was bleeding, he left the shop. He lay down in his
truck because the sight of the blood made him sick.
Several minutes later, Witteman came out to the
truck. He removed a pair of weight lifting gloves
from Sliney's gym bag and then went back into the
shop. When Witteman exited the shop again he had
with him a gun and a pillow case full of things.
Sliney explained that he did not go to the police
when he discovered that Blumberg was dead be-
cause Witteman threatened to harm his family.

The jury convicted Sliney of first-degree premedit-
ated murder, first-degree felony murder, and rob-
bery with a deadly weapon. Prior to the penalty
phase, Sliney sought to *667 discharge his privately
retained counsel. The trial court permitted the dis-
charge and appointed a public defender to represent
Sliney in the penalty proceeding. The trial court
also granted a continuance to afford the public de-
fender more time to prepare.

In the penalty phase, the jury returned a death re-
commendation by a vote of seven to five. The trial
court imposed an upward departure sentence of life
on the robbery count and concurred with the jury's
recommendation as to the murder.™ In aggrava-
tion, the trial court found that: (1) the murder was
committed while Sliney was engaged in or was an
accomplice in the commission of a robbery; ™
and (2) the murder was committed for the purpose
of avoiding or preventing a lawful arrest!™ In
mitigation, the trial court found the statutory factors
of (1) youthful age,” and (2) no significant prior
criminal history."™N8 However, the court afforded
little weight to Sliney's age, which was nineteen at
the time of the crime. As to nonstatutory mitigators,
the trial court gave some weight to the fact that
Sliney was a good prisoner but gave only little
weight to the following factors urged by Sliney: (1)
his politeness; (2) his status as a good neighbor; (3)
his being a caring person; (4) his good school re-
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cord; and (5) his gainful employment. The court re-
jected Sliney's request to consider Sliney's confes-
sion as a mitigating factor because Sliney had
claimed that the confession was involuntary. Fi-
nally, the trial court found that Witteman's life sen-
tence for the same offenses was not a mitigating
factor in this case because the two defendants were
not equally culpable.

FN4. The trial court did not issue a senten-
cing order in this case until it completed
Witteman's trial. The jury in that case con-
victed Witteman of the same three charges:
first-degree  premeditated murder, first-
degree felony murder, and robbery with a
deadly weapon. The jury then recommen-
ded a life sentence. The trial court con-
curred and sentenced Witteman to life for
first-degree premeditated murdet.

FNS. § 921.141(5)(d), Fla. Stat. (1993).
FNG. § 921.141(5)(e), Fla. Stat. (1993).
FN7. § 921.141(6)(g), Fla. Stat. (1993).
FNS8. § 921.141(6)(a), Fla. Stat. (1993).

On appeal, Sliney raises ten issues: (1) Sliney's
confession was involuntary and should have been
suppressed; (2) the trial court erred in admitting in-
to evidence portions of the transcript of Marilyn
Blumberg's 911 call; (3) the trial court erred in al-
lowing the jury to hear taped conversations between
Capeles and Sliney which included expletives and
racial epithets; (4) the firearms register from the
Blumbergs' pawn shop constituted inadmissible
hearsay; (5) the trial court erred in excluding testi-
mony from several inmates to whom Witteman ad-
mitted killing Blumberg; (6) the trial court erred in
refusing to appoint an investigator to research mit-
igating evidence and in failing to allow the public
defender adequate time to prepare for the penalty
proceeding; (7) the trial court erroneously found
both aggravating factors; (8) death is disproportion-
ate; (9) the trial court erred in giving an upward de-
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parture sentence for the armed robbery count; and
(10) the trial court improperly assessed fees and
costs against Sliney.

Guilt Phase

[1][2][3] Sliney first claims that the trial court
should have suppressed the statements he gave to
Officers Twardzik and Sisk because the statements
were involuntary as a matter of law. Specifically,
he alleges that such factors as his age, intoxication,
isolation during questioning, previous acquaintance
with the officers, and mental state establish that his
confession was involuntary. A confession obtained
by means of physical or psychological coercion or a
violation of a constitutional right will be deemed
involuntary and inadmissible. In order for a confes-
sion to be admissible, the State must demonstrate
by a preponderance of the evidence that the confes-
sion was voluntary. Roman v. State, 475 So.2d
1228, 1232 (Fla.1985), cert. denied, 475 U.S. 1090,
106 S.Ct. 1480, 89 L.Ed.2d 734 (1986); DeConingh
v. State, 433 So.2d 501, 503 (Fla.1983), cert.
denied, 465 U.S. 1005, 104 S.Ct. 995, 79 L.Ed.2d
228 (1984). Whether a confession is voluntary de-
pends on the totality of the circumstances surround-
ing the confession. Traylor v. State, 596 So.2d 957,
964 (Fla.1992); *668Thompson v. State, 548 So.2d
198, 203-04 (Fla.1989); Roman, 475 So.2d at 1232.

[4][5][6] In addition to claiming his confession was
involuntary, Sliney alleges that the State failed to
establish that he validly waived his rights prior to
his confession because the investigating officers did
not obtain Sliney's signature on the bottom of the
Miranda rights warning form. An invalid waiver,
like an involuntary confession, can serve as a basis
for suppressing Sliney's statements. See Traylor,
596 So.2d at 966; State v. Graham, 240 So0.2d 486,
488 (Fla. 2d DCA 1970), disapproved on other
grounds, Johnson v. State, 294 So.2d 69 (Fla.1974).
To determine if a waiver is valid a court must make
two inquiries. First, the court must determine if the
waiver was voluntary in the sense that it was the
product of free and deliberate choice rather than in-
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timidation, coercion, or deception. Fare v. Michael
C., 442 U.S. 707, 725, 99 S.Ct. 2560, 2572, 61
L.Ed.2d 197 (1979); see also State v. Mallory, 670
So.2d 103, 106 (Fla. 1st DCA 1996). Second, the
court must determine whether the waiver was ex-
ecuted with a full awareness of the nature of the
rights being abandoned and the consequences of
their abandonment. Fare, 442 U.S. at 725, 99 S.Ct.
at 2572; Mallory, 670 So0.2d at 106. As with de-
termining the voluntariness of a confession, a court
must use a totality-of-the-circumstances analysis to
determine whether a waiver of Miranda rights
meets these criteria and is thus valid. Likewise, the
State has the burden of proving the waiver is valid
by a preponderance of the evidence. See Colorado
v. Connelly, 479 U.S, 157, 168-69, 107 S.Ct. 515,
522-23,93 L.Ed.2d 473 (1986).

[7] First, we address Sliney's contention that his
waiver of rights was invalid. There is no question
that Sliney waived his rights in this case. The ques-
tion we must answer is whether the waiver was
knowing, intelligent, and voluntary. We do not find
that the failure to sign the Miranda form in full in
this case invalidated the waiver. Moreover, we con-
clude that no other basis exists for finding that the
trial court abused its discretion in finding Sliney's
waiver valid.

The record reflects that after Sliney's arrest, Of-
ficers Twardzik and Sisk accompanied Sliney into
an interview room. Twardzik and Sisk testified at
the suppression hearing that Twardzik read Sliney
his Miranda rights from a form. Twardzik then
asked Sliney, in accordance with the form, whether
Sliney understood each of his rights and whether,
having these rights in mind, he wished to talk to the
officers. Sliney responded affirmatively to both
questions and thereafter signed his name to the top
portion of the form.

After signing the form, Sliney began asking the of-
ficers questions. As a result of Sliney's questions,
Twardzik got sidetracked and forgot to have Sliney
sign the waiver-of-rights provision located at the

bottom of the form. ™ Instead, in response to
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Sliney's questions, Twardzik told Sliney that he had
been arrested because the weapons he sold to
Capeles were stolen. Sliney responded that he had
been forced to buy the weapons and some jewelry
from a man in Port Charlotte three weeks earlier.

FNO. Subsequently, during his taped state-
ment, Sliney read the waiver of rights
which he failed to sign. As indicated by
Sliney's taped confession the waiver reads
as follows:

1 have read this statement waiver of
rights and understand what my rights
are. 1 am willing to make a statement
and answer questions. I do not want any
attorney at this time. I understand and
know what I'm doing. No promises or
threats have been made to me. No pres-
sure or coercion of any kind has been
used against me.

After briefly exiting the interview room, Twardzik
returned and told Sliney that he had trouble believ-
ing the story because the guns were taken only ten
days earlier. At that point, Sliney said, “I know
both of you guys,” and said to Officer Sisk, “I
know your sons.” Sliney's eyes began to well up
with tears. He requested a pen and paper and began
writing a statement in which he confessed to the
murder. Once the written statement was complete
and Sliney had regained his composure, Twardzik
took a taped statement. In that statement, Sliney or-
ally confessed to the murder. Sliney testified at the
suppression hearing that he was intoxicated at the
time of his arrest and did not *669 recall being read
his rights or making any statement to the police.

We find this case similar to Hogan v. State, 330
So0.2d 557 (Fla. 2d DCA 1976), authored by then
Judge Grimes. In Hogan, an officer read the de-
fendant his Miranda rights but failed to obtain a
written waiver of counsel. Hogan, 330 So.2d at
557. The failure to obtain the written waiver,
however, was not fatal to the admissibility of the
confession, wherein Hogan stated that he under-
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stood those rights and was willing to talk to the of-
ficer. Id. at 559. In accord with Hogan, we do not
find that the officers' failure to obtain Sliney's sig-
nature on the bottom portion of the Miranda form
necessarily invalidated his waiver. Rather, we agree
with the trial court's conclusion in the instant case,

[8][9] The trial court, after listening to various wit-
nesses, including Sliney, listening to Sliney's taped
statement, and reviewing Sliney's written statement,
found that Sliney was not at the time of the arrest
impaired by alcohol to the extent that he lacked the
ability to exercise his free will. Additionally, the
court found that no threats or promises were used to
obtain Sliney's confession. Based on these findings,
the trial court concluded that Sliney's waiver was
voluntarily and knowingly made. We conclude that
there is competent, substantial evidence in the re-
cord to support the trial court's findings. Thus, as
the court did in Hogan, we find that the totality of
the circumstances reflect that Sliney's waiver was
knowing, intelligent, and voluntary /N

FN10. Although we find that the failure to
obtain a complete signed waiver in this
case did not make the waiver invalid, we
reiterate our statement in Traplor that,
where reasonably practical, prudence sug-
gests that a waiver of constitutional rights
should be in writing. 596 So.2d at 966. We
also note that the officers' failure to obtain
Sliney's signature on the bottom of the
form remains a factor that we must con-
sider in evaluating the totality of the cir-
cumstances surrounding Sliney's confes- sion.

[10][11] We now turn to Sliney's contention that his
confession was involuntary. In this case, the factors
we considered in determining whether Sliney's
waiver was knowing, intelligent, and voluntary, and
thus valid, are also relevant to our analysis of his
confession. Consequently, we find that Sliney's
confession, like his waiver, was voluntary. We
note, however, that a separate analysis of Sliney's
confession was necessary because a valid waiver,
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while it may be significant proof that a confession
is voluntary, does not always result in a voluntary
confession. See Traylor, 596 So0.2d at 966. Other
circumstances independent of the waiver might ex-
ist that make the confession involuntary. However,
we find that this is not the case here.

In his second claim, Sliney alleges that the trial
court erred in allowing the prosecutor to read to the
jury the transcript of Marilyn Blumberg's 911 call
because it was inadmissible hearsay; it was irrelev-
ant; and any probative value the transcript may
have had was outweighed by the danger of unfair
prejudice. Although we agree with Sliney that the
trial court's finding as to the hearsay issue was
somewhat confusing,™' we find that the state-
ment was admissible as an excited utterance pursu-
ant to section 90.803(2), Florida Statutes (1993).
See Allison v. State, 661 S0.2d 889, 894 (Fla. 2d
DCA 1995); Ware v. State, 596 So.2d 1200, 1202
(Fla. 3d DCA 1992). Furthermore, we do not find
the trial court abused its discretion in finding the
statement relevant. In rejecting Sliney's final chal-
lenge to the transcript as without merit, we note that
in an abundance of caution, the trial court had the
prosecutor read the transcript rather than play the
tape of the 911 call in order to avoid any unfair pre-
judice that might have resulted from Marilyn Blum-
berg's excited voice. Additionally, the trial court, at
Sliney's request, removed any paraphrasing from
the transcript that described Marilyn's tone.

FN11. The trial court initially found that
the 911 call was an excited utterance but
then, in discussing the probative value of
the transcript, stated “the tape is not ex-
cited utterances because a question and an-
swer session begins towards the later part
of the tape in an attempt to gain informa-
tion.”

[12] As his third issue, Sliney contends that the trial
court erred in admitting certain portions of the tape-
recorded conversations between Sliney and Thad-
deus Capeles. At *670 trial, Sliney initially objec-
ted to the admission of the tapes on relevancy
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grounds. Thereafter, Sliney asked that if the record-
ings were found relevant, certain objectionable por-
tions containing offensive language and racial epi-
thets be omitted. Sliney maintains that these partic-
ular portions of the transcript lacked any probative
value and served only to portray Sliney in a bad
light. We agree with the trial court, which reviewed
the tapes before they were admitted to the jury, that
the taped statements were relevant and that their
probative value was not outweighed by their preju-
dicial effect.

[13] In his fourth claim, Sliney contends that the
firearms register which the State introduced into
evidence was inadmissible hearsay. According to
Sliney, the register could not be introduced pursu-
ant to the business-records exception to the hearsay
rule because Marilyn Blumberg's testimony indicat-
ing that the register came from the Blumbergs' shop
did not lay a proper foundation for this exception.
Assuming that the firearms register was improper
hearsay, we find that its introduction was harmless
beyond a reasonable doubt in light of the remaining
evidence against Sliney and in light of Marilyn
Blumberg's testimony at trial that the guns Capeles
purchased from Sliney had been in the Blumberg's
pawn shop the day prior to the murder.

[14] In his fifth claim, Sliney contends that the trial
court erred in precluding the testimony of several
witnesses whose testimony was critical to Sliney's
defense. Before Sliney presented his case to the
jury, he proffered the testimony of Witteman and
several inmates who were incarcerated with Witte-
man. When Witteman was called to the stand, he
invoked his privilege against self-incrimination,
thereby establishing his unavailability. Two of the
inmates then testified that during a particular se-
quence of events, Witteman told one of them to
shut up or “he'd kill him like he did the other old
bastard.” The trial court found that Witteman's
statement as relayed by the two inmates was un-
trustworthy and thus did not meet the requirements
of section 90.804(2)(c), Florida Statutes (1993).
Sliney contends that Witteman's statement was
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trustworthy and that even if the statement did not
meet the requirements of section 90.804(2)(c), his
constitutional right to present a defense should have
taken precedence over the exclusionary rules of
evidence. We reject Sliney's contentions.

First, we find that there is competent, substantial
evidence in the record to support the trial court's
finding that there were insufficient corroborating
circumstances to show the trustworthiness of Witte-
man's statement. Sliney's claim that the State
should not have been permitted to argue that Witte-
man's statement was untrustworthy because it pro-
secuted Witteman for the same murder is baseless.
In Witteman's case, the State did not proceed on a
theory that Witteman actually performed the murder.

[15] Likewise, we reject Sliney's contention that the
hearsay testimony should be admitted without re-
gard to the Rules of Evidence because it was, critic-
al to his defense that someone other than himself
committed the murder. Sliney's claim is based upon
Chambers v. Mississippi, 410 U.S. 284, 93 S.Ct.
1038, 35 L.Ed.2d 297 (1973). Sliney fails to recog-
nize, however, that in Chambers, the court held that
the hearsay statements of a third person who orally
confessed to the murder with which the defendant
was charged should have been admitted because the
statements' reliability was clearly established. See
Lightbourne v. State, 644 So.2d 54, 57 (Fla.1994),
cert. denied 514 U.S. 1038, 115 S.Ct. 1406, 131
L.Ed.2d 292 (1995); Czubak v. State, 644 So.2d 93,
95 (Fla. 2d DCA 1994), review denied, 652 So.2d
816 (Fla.1995). The same cannot be said for the
hearsay statement at issue here. Consequently, we
reject Sliney's final guilt-phase claim, and we af-
firm Sliney's convictions as we find that the record
contains competent, substantial evidence to support
them.

Penalty Phase

[16][17][18] Sliney raises several issues concerning
his death sentence. In issue six, Sliney claims the
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trial court erred in its interrelated rulings in which
the court denied Sliney's motions for a continuance
and for the appointment of an investigator to re-
search*671 mitigating evidence. Regarding the trial
court's ruling on a motion for continuance, such a
ruling will not be overturned on appeal unless a de-
fendant demonstrates a palpable abuse of discre-
tion. See Femnie v. State, 648 So.2d 95, 97
(Fla.1994); Echols v. State, 484 So.2d 568, 372
(Fla.1985). Similarly, a trial court's ruling on a mo-
tion for appointment of experts will be affirmed on
appeal in the absence of an abuse of discretion. See
Martin v. State, 455 S0.2d 370, 371-72 (Fla.1984).
We have reviewed the record in this case, which
shows that after the jury returned its guilty verdicts,
Sliney moved to discharge private counsel. The tri-
al court asked Sliney specific questions to ensure
that the decision was knowing, intelligent, and vol-
untary. The trial court explained the pitfalls of this
decision, and Sliney agreed to discharge his private
counsel and accept representation by a public de-
fender. Thereafter, the trial court appointed the
public defender who had represented Sliney in the
early stages of the case to represent him in the pen-
alty phase. ™12 Counsel was appointed on Octo-
ber 4, 1993, with the penalty phase postponed until
November 4, 1993, over one year from Sliney's in-
dictment on September 3, 1992. Under these cir-
cumstances, we find the trial court did not abuse its
discretion in denying these motions.

FN12. At the hearing on the motions, it
was borne out by the State that this public
defender was originally assigned to the
case, was familiar with the facts of the
case, and was present during the depos-
itions of the witnesses.

In issue seven, Sliney challenges the trial court's in-
structions and findings regarding the aggravating
circumstances. First, Sliney challenges the aggrav-
ator that the murder was committed during a rob-
bery. In a footnote, he also contends that the trial
court erred in denying his motion for directed ver-
dict on the robbery charge. With respect to this ag-
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gravator, the trial court found:

The Defendant was charged and convicted of com-
mitting robbery. The evidence established that
the Defendant and Co-Defendant, Keith
[Witteman], entered Ross' Pawn Shop, the busi-
ness establishment of George Blumberg and took
gold jewelry and firearms from George Blum- berg.

The Defendant's confession clearly established that
the Defendant knocked the victim to the floor in-
juring him. The Defendant further elaborated that
while he was attacking the victim, repeatedly
stabbing him in the neck with a pair of scissors
and ultimately striking the victim in the head
with a hammer, inflicting the fatal wounds, Co-
Defendant, Keith [Witteman], was cleaning out
the victim's display cases of jewelry and firearms.

The Defendant later sold the firearms taken from
the victim's pawn shop. Further, the gold jewelry
taken at the robbery was recovered from the De-
fendant's bedroom at his residence.

[19] We agree with the trial court's finding that
there was sufficient evidence in the record, includ-
ing Sliney's own confession, to support the robbery
charge to the jury, the guilty verdict on the charge,
and the aggravating circumstance that the murder
was committed during the course of a robbery. See
generally Jones v. State, 652 So.2d 346, 349-50
(Fla.), cert. denied, 516 U.S. 875, 116 S.Ct. 202,
133 L.Ed.2d 136 (1995); Perry v. State, 522 So.2d
817, 820 (Fla.1988) (contemporaneous conviction
for armed robbery warranted finding in aggravation
that murder was committed during course of rob-

bery).

[20][21] We next address the challenge to the ag-
gravator that the murder was committed for purpose
of avoiding a lawful arrest. We have long held that
in order to establish this aggravating factor where
the victim is not a law enforcement officer, the
State must show that the sole or dominant motive
for the murder was the elimination of the witness.
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Preston v. State, 607 So0.2d 404, 409 (Fla.1992). In
this case, Sliney admitted to being in the pawn shop
between five and fifteen times prior to the murder.
Sliney also stated that he had bargained with the
victim on several prior occasions. In Sliney's taped
confession, which was played to the jury, Sliney
stated that after he initially grabbed the victim,
Keith told Sliney that Sliney would have to kill the
victim because “[sJomebody will find out or
something.” Thereafter, Sliney hit the victim with a
camera lens, stabbed him with a pair of scissors,
*§72 and hit him in the head with a hammer. We
find this evidence sufficient to support this aggrav-
ator beyond a reasonable doubt. See Consalvo v.
State, 697 So0.2d 805 (Fla.1996). We find the record
permissibly supports beyond a reasonable doubt the
finding of both of these aggravators. See Echols.

[22][23][24] We next address Sliney's issue eight:
whether the death penalty is proportionate. In re-
viewing the proportionality of a death sentence, we
must consider the totality of the circumstances in a
case and compare it with other capital cases. Terry
v. State, 668 So0.2d 954, 965 (Fla.1996). Although
the trial court did not find the aggravating circum-
stance that the murder was especially heinous, atro-
cious, or cruel, this was a particularly brutai
murder. The victim was beaten with a hammer to
the face and was found with a pair of scissors stuck
in his neck, with fractured ribs, and with a fractured
backbone. The trial court did find two aggravating
circumstances. Moreover, the trial court did not
find any statutory mental mitigation. Comparing
this to other cases in which the death penalty was
imposed, we do not find that the mitigating circum-
stances which were found to exist in this case make
the death sentence disproportionate. See Smith v.
State, 641 So.2d 1319 (Fla.1994); see generally
Geralds v. State, 674 S0.2d 96 (Fla.), cert. denied,
519 U.S. 891, 117 S.Ct. 230, 136 LXEd.2d 161
(1996); Finney v. State, 660 So.2d 674 (Fla.1995),
cert. denied, 516 U.S. 1096, 116 S.Ct. 823, 133
L.Ed.2d 766 (1996). Furthermore, we agree with
the trial court that the codefendant's life sentence
does not require a different result because Sliney
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was more culpable than his codefendant. See Heath
v. State, 648 S0.2d 660 (Fla.), cert. demied, 515
U.S. 1162, 115 S.Ct. 2618, 132 L.Ed.2d 860 (1995) .

[25] In addition to imposing the death penalty, the
trial court imposed an upward departure sentence of
life for Sliney's armed robbery conviction. Sliney
contends that the upward departure was improper
because it was based on victim injury which was
already scored. We reject Sliney's contention be-
cause the trial court's sentencing order clearly in-
dicates that the upward departure was based upon
Sliney's first-degree murder conviction. We have
held that a first-degree murder conviction may con-
stitute a valid reason for departure. Bedford v.
Srate, 589 S0.2d 245, 254 (Fla.1991), cert. denied,
503 U.S. 1009, 112 S.Ct. 1773, 118 L.Ed.2d 432
(1992). This is true regardless of whether points
have been scored for victim injury on the guideline
scoresheet. Id.

[26] Having reviewed the entire record and finding
no reversible error, we affirm Sliney's convictions
and sentences. However, we set aside the order as-
sessing attorney fees and costs and direct the trial
court to provide Sliney with the proper notice and
an opportunity to be heard concerning any assess-
ment of fees and costs made pursuant to section
27.56, Florida Statutes (1993). See Bull v. State,
548 So.2d 1103 (Fla.1989). To ensure meaningful
appellate review, we also ask that the trial court list
any other statute upon which it bases an assessment
of costs. See State v. Beasley, 580 So.2d 139
(F1a.1991); Bradshaw v. State, 638 So.2d 1024
(Fla. 1st DCA 1994).

It is so ordered.

SHAW, GRIMES, HARDING and WELLS, i,
concut.

KOGAN, C.J., concurs in part and dissents in part
with an opinion, in which OVERTON and AN-
STEAD, JJ., concur.KOGAN, Chief Justice, con-
curring in part and dissenting in part.

I concur with the majority in affirming the defend-
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ant's convictions for first-degree murder and armed
robbery. Further, 1 agree with the majority's finding
that the trial court did not improperly impose an up-
ward departure sentence for Sliney's armed robbery
conviction. However, I dissent as to the imposition
of the death penalty and would reduce the sentence
to life imprisonment based upon proportionality.

Proportionality review is not simply a comparison
between the number of aggravating and mitigating
circumstances. Terry v. State, 668 So0.2d 954, 965
(F1a.1996); Sinclair v. State, 657 So.2d 1138, 1142
(F1a.1995); *673Porter v. State, 564 So0.2d 1060,
1064 (Fla.1990) . It requires a discrete analysis of
the facts. Terry, 668 So.2d at 965. The Court must
consider the circumstances as set forth in the record
in relation to other decisions. Livingston v. State,
565 So.2d 1288, 1292 (Fla.1988). However, the
Court cannot consider an aggravator that the trial
court did not find. That is essentially what the ma-
jority has done here by relying on its own factual
finding that the murder was particularly brutal. The
trial court did not find the murder in this case was
especially heinous, atrocious, or cruel, but the ma-
jority finds the “brutality” of the murder distin-
guishes it from robbery-murder cases such as Terry,
Sinclair, Thompson v. State, 647 So.2d 824
(F1a.1994), Livingston, and Caruthers v. State, 465
S0.2d 496 (Fla.1985), in which this Court found the
death sentence was disproportionate.

In Terry the appellant and a codefendant robbed a
convenience store/gas station. 668 So.2d at 957.
Appellant entered the convenience store and shot
the clerk while the codefendant held the clerk's hus-
band at bay in the station's garage. Id. The jury re-
commended death by a vote of eight to four and the
trial judge followed the recommendation. /d at
958. In aggravation, the trial court found a prior vi-
olent felony and that the murder was committed
while engaged in the commission of a robbery. Id.
The court found no mitigators. Id.

In reversing Terry's sentence, this Court determined
that although there was not a great deal of mitiga-
tion, the aggravation was not extensive given the
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totality of the underlying circumstances. Id. at 965.
In particular, the Court noted that the prior violent
felony aggravator was based on the appellant's con-
viction for the contemporaneous assault committed
simultaneously by the codefendant rather than a
crime committed by the appellant himself. /d at
965-66. The Court then compared the case to Sin-
clair and Thompson. Id. at 966. While both Sinclair
and Thompson involved only one aggravator-that
the murder was committed in the course of a rob-
bery-the cases are factually similar to and involve
less mitigation than the instant case. Consequently,
I find that like Terry, they support a finding that the
death sentence is disproportionate in this case.

Livingston also involved the robbery of a conveni-
ence store/gas station during which the store clerk
was shot. 565 So.2d at 1289. The trial court found
three aggravating factors: previous conviction of vi-
olent felony, committed during armed robbery, and
committed to avoid or prevent arrest. /d. at 1292. In
mitigation, the trial court considered the appellant's
age and his unfortunate home life and rearing. /d.
This Court struck the avoiding arrest aggravator
and, although two valid aggravators remained, as
they do in the instant case, found that death was
disproportionate. fd.

In Caruthers, as in Livingston, the Court struck the
avoiding arrest aggravator™3 465 So.2d at 499.
Unlike Livingston, however, the Court was left with
only a single aggravator-committed during a rob-
bery. Id. In mitigation, the trial court found no sig-
nificant history of prior criminal activity, as well as
several nonstatutory mitigators. /d. Although the in-
stant case involves slightly more aggravation than
Caruthers, 1 cannot say in reviewing the totality of
the circumstances in the two cases that they require
different sentences.

FN13. We also struck the cold, calculated,
and premeditated aggravator.

Accordingly, 1 find that the circumstances in this
case do not place the murder in the category of the
most aggravated and least mitigated and, therefore,
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do not warrant the death penalty. I would vacate
Sliney's death sentence and direct the trial court
upon remand to resentence Sliney to life imprison-
ment with no possibility of parole for twenty-five
years, which sentence should run consecutively to
his life sentence for armed robbery.

OVERTON and ANSTEAD, JJ., concur.
Fla.,1997.

Sliney v. State

699 So0.2d 662, 22 Fla. L. Weekly S476

END OF DOCUMENT
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West's F.S.A. § 90.803 Page 1

Effective: July 1, 2003

West's Florida Statutes Annotated Currentness
Title VII. Evidence (Chapters 90-92)
~ig Chapter 90. Evidence Code (Refs & Annos)
= 90.803. Hearsay exceptions; availability of declarant immaterial

The provision of s. 90.802 to the contrary notwithstanding, the following are not inadmissible as evidence, even
though the declarant is available as a witness:

(1) Spontaneous statement.--A spontaneous statement describing or explaining an event or condition made
while the declarant was perceiving the event or condition, or immediately thereafter, except when such state-
ment is made under circumstances that indicate its lack of trustworthiness.

(2) Excited utterance.~-A statement or excited utterance relating to a startling event or condition made while
the declarant was under the stress of excitement caused by the event or condition.

(3) Then-existing mental, emotional, or physical condition.--
(a) A statement of the declarant's then-existing state of mind, emotion, or physical sensation, including a state-

ment of intent, plan, motive, design, mental feeling, pain, or bodily health, when such evidence is offered to:

1. Prove the declarant's state of mind, emotion, or physical sensation at that time or at any other time when such
state is an issue in the action.

2. Prove or explain acts of subsequent conduct of the declarant.
(b) However, this subsection does not make admissible:

1. An after-the-fact statement of memory or belief to prove the fact remembered or believed, unless such state-
ment relates to the execution, revocation, identification, or terms of the declarant's will.

7. A statement made under circumstances that indicate its lack of trustworthiness.

(4) Statements for purposes of medical diagnosis or treatment.--Statements made for purposes of medical
diagnosis or treatment by a person seeking the diagnosis or treatment, or made by an individual who has know-
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ledge of the facts and is legally responsible for the person who is unable to communicate the facts, which state-

ments describe medical history, past or present symptoms, pain, or sensations, or the inceptions or general char-
acter of the cause or external source thereof, insofar as reasonably pertinent to diagnosis or treatment.

(5) Recorded recollection.~-A memorandum or record concerning a matter about which a witness once had
knowledge, but now has insufficient recollection to enable the witness to testify fully and accurately, shown to
have been made by the witness when the matter was fresh in the witness's memory and to reflect that knowledge
correctly. A party may read into evidence a memorandum or record when it is admitted, but no such memor-
andum or record is admissible as an exhibit unless offered by an adverse party.

(6) Records of regularly conducted business activity.--

(a) A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinion, or dia-
gnosis, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the
course of a regularly conducted business activity and if it was the regular practice of that business activity to
make such memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or
other qualified witness, or as shown by a certification or declaration that complies with paragraph (c) and s.
90.902(11), unless the sources of information or other circumstances show lack of trustworthiness. The term
“business” as used in this paragraph includes a business, institution, association, profession, occupation, and
calling of every kind, whether or not conducted for profit.

(b) Evidence in the form of an opinion or diagnosis is inadmissible under paragraph (a) unless such opinion or
diagnosis would be admissible under ss. 90.701-90.705 if the person whose opinion is recorded were to testify to
the opinion directly.

(c) A party intending to offer evidence under paragraph (a) by means of a certification or declaration shall serve
reasonable written notice of that intention upon every other party and shall make the evidence available for in-
spection sufficiently in advance of its offer in evidence to provide to any other party a fair opportunity to chal-
lenge the admissibility of the evidence. If the evidence is maintained in a foreign country, the party intending to
offer the evidence must provide written notice of that intention at the arraignment or as soon after the arraign-
ment as is practicable or, in a civil case, 60 days before the trial. A motion opposing the admissibility of such
evidence must be made by the opposing party and determined by the court before trial. A party's failure to file
such a motion before trial constitutes a waiver of objection to the evidence, but the court for good cause shown
may grant relief from the waiver.

(7) Absence of entry in records of regularly conducted activity.—Evidence that a matter is not included in the
memoranda, reports, records, or data compilations, in any form, of a regularly conducted activity to prove the
nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memorandum, report, re-
cord, or data compilation was regularly made and preserved, unless the sources of information or other circum-
stances show lack of trustworthiness.

(8) Public records and reports.--Records, reports, statements reduced to writing, or data compilations, in any
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form, of public offices or agencies, setting forth the activities of the office or agency, or matters observed pursu-
ant to duty imposed by law as to matters which there was a duty to report, excluding in criminal cases matters
observed by a police officer or other law enforcement personnel, unless the sources of information or other cir-

cumstances show their lack of trustworthiness. The criminal case exclusion shall not apply to an affidavit other-
wise admissible under s. 316.1934 or s. 327.354.

(9) Records of vital statistics.--Records or data compilations, in any form, of births, fetal deaths, deaths, or
marriages, if a report was made to a public office pursuant to requirements of law. However, nothing in this sec-
tion shall be construed to make admissible any other marriage of any party to any cause of action except for the
purpose of impeachment as set forth in s. 90.610.

(10) Absence of public record or entry.--Evidence, in the form of a certification in accord with s. 90.902, or in
the form of testimony, that diligent search failed to disclose a record, report, statement, or data compilation or
entry, when offered to prove the absence of the record, report, statement, or data compilation or the nonoccur-
rence or nonexistence of a matter of which a record, report, statement, or data compilation would regularly have
been made and preserved by a public office and agency.

(11) Records of religious organizations.--Statements of births, marriages, divorces, deaths, parentage, ances-
try, relationship by blood or marriage, or other similar facts of personal or family history contained in a regu-
larly kept record of a religious organization.

(12) Marriage, baptismal, and similar certificates.--Statements of facts contained in a certificate that the
maker performed a marriage or other ceremony or administered a sacrament, when such statement was certified
by a member of the clergy, public official, or other person authorized by the rules or practices of a religious or-
ganization or by law to perform the act certified, and when such certificate purports to have been issued at the
time of the act or within a reasonable time thereafter.

(13) Family records.--Statements of fact concerning personal or family history in family Bibles, charts, engrav-
ings in rings, inscriptions on family portraits, engravings on urns, crypts, or tombstones, or the like.

(14) Records of documents affecting an interest in property.~-The record of a document purporting to estab-
lish or affect an interest in property, as proof of the contents of the original recorded or filed document and its
execution and delivery by each person by whom it purports to have been executed, if the record is a record of a
public office and an applicable statute authorized the recording or filing of the document in the office.

(15) Statements in documents affecting an interest in property.--A statement contained in a document pur-
porting to establish or affect an interest in property, if the matter stated was relevant to the purpose of the docu-
ment, unless dealings with the property since the document was made have been inconsistent with the truth of
the statement or the purport of the document.

(16) Statements in ancient documents.--Statements in a document in existence 20 years or more, the authenti-
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city of which is established.

(17) Market reports, commercial publications.--Market quotations, tabulations, lists, directories, or other pub-
lished compilations, generally used and relied upon by the public or by persons in particular occupations if, in
the opinion of the court, the sources of information and method of preparation were such as to justify their ad-
mission.

(18) Admissions.--A statement that is offered against a party and is:

(a) The party's own statement in either an individual or a representative capacity;

(b) A statement of which the party has manifested an adoption or belief in its truth;

(c) A statement by a person specifically authorized by the party to make a statement concerning the subject;

(d) A statement by the party's agent or servant concerning a matter within the scope of the agency or employ-
ment thereof, made during the existence of the relationship; or

(e) A statement by a person who was a coconspirator of the party during the course, and in furtherance, of the
conspiracy. Upon request of counsel, the court shall instruct the jury that the conspiracy itself and each mem-
ber's participation in it must be established by independent evidence, either before the introduction of any evid-
ence or before evidence is admitted under this paragraph.

(19) Reputation concerning personal or family history.--Evidence of reputation:
(a) Among members of a person's family by blood, adoption, or marriage;

(b) Among a person's associates; or

(c) In the community,

concerning a person's birth, adoption, marriage, divorce, death, relationship by blood, adoption, or marriage, an-
cestry, or other similar fact of personal or family history.

(20) Reputation concerning boundaries or general history.-—-Evidence of reputation:

(a) In a community, arising before the controversy about the boundaries of, or customs affecting lands in, the
community.
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(b) About events of general history which are important to the community, state, or nation where located.

(21) Reputation as to character.-~-Evidence of reputation of a person's character among associates or in the
community.

(22) Former testimony.--Former testimony given by the declarant which testimony was given as a witness at
another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the
course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil
action or proceeding, a predecessor in interest, or a person with a similar interest, had an opportunity and similar
motive to develop the testimony by direct, cross, or redirect examination; provided, however, the court finds that
the testimony is not inadmissible pursuant to s. 90.402 or s. 90.403.

(23) Hearsay exception; statement of child victim.--

(a) Unless the source of information or the method or circumstances by which the statement is reported indicates
a lack of trustworthiness, an out-of-court statement made by a child victim with a physical, mental, emotional, or
developmental age of 11 or less describing any act of child abuse or neglect, any act of sexual abuse against a
child, the offense of child abuse, the offense of aggravated child abuse, or any offense involving an unlawful
sexual act, contact, intrusion, or penetration performed in the presence of, with, by, or on the declarant child, not
otherwise admissible, is admissible in evidence in any civil or criminal proceeding if:

1. The court finds in a hearing conducted outside the presence of the jury that the time, content, and circum-
stances of the statement provide sufficient safeguards of reliability. In making its determination, the court may
consider the mental and physical age and maturity of the child, the nature and duration of the abuse or offense,
the relationship of the child to the offender, the reliability of the assertion, the reliability of the child victim, and
any other factor deemed appropriate; and

2. The child either:

a. Testifies; or

b. Is unavailable as a witness, provided that there is other corroborative evidence of the abuse or offense. Un-
availability shall include a finding by the court that the child's participation in the trial or proceeding would res-
ult in a substantial likelihood of severe emotional or mental harm, in addition to findings pursuant to s. 90.804(1).

(b) In a criminal action, the defendant shall be notified no later than 10 days before trial that a statement which
qualifies as a hearsay exception pursuant to this subsection will be offered as evidence at trial. The notice shall
include a written statement of the content of the child's statement, the time at which the statement was made, the
circumstances surrounding the statement which indicate its reliability, and such other particulars as necessary to
provide full disclosure of the statement.
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(¢) The court shall make specific findings of fact, on the record, as to the basis for its ruling under this subsec- tion.

(24) Hearsay exception; statement of elderly person or disabled adult.--

(a) Unless the source of information or the method or circumstances by which the statement is reported indicates
a lack of trustworthiness, an out-of-court statement made by an elderly person or disabled adult, as defined in s.
825.101, describing any act of abuse or neglect, any act of exploitation, the offense of battery or aggravated bat-
tery or assault or aggravated assault or sexual battery, or any other violent act on the declarant elderly person or
disabled adult, not otherwise admissible, is admissible in evidence in any civil or criminal proceeding if:

1. The court finds in a hearing conducted outside the presence of the jury that the time, content, and circum-
stances of the statement provide sufficient safeguards of reliability. In making its determination, the court may
consider the mental and physical age and maturity of the elderly person or disabled adult, the nature and dura-
tion of the abuse or offense, the relationship of the victim to the offender, the reliability of the assertion, the reli-
ability of the elderly person or disabled adult, and any other factor deemed appropriate; and

2. The elderly person or disabled adult either:
a. Testifies; or

b. Is unavailable as a witness, provided that there is corroborative evidence of the abuse or offense. Unavailabil-
ity shall include a finding by the court that the elderly person's or disabled adult's participation in the trial or
proceeding would result in a substantial likelihood of severe emotional, mental, or physical harm, in addition to
findings pursuant to s. 90.804(1).

(b) In a criminal action, the defendant shall be notified no later than 10 days before the trial that a statement
which qualifies as a hearsay exception pursuant to this subsection will be offered as evidence at trial. The notice
shall include a written statement of the content of the elderly person's or disabled adult's statement, the time at
which the statement was made, the circumstances surrounding the statement which indicate its reliability, and
such other particulars as necessary to provide full disclosure of the statement.

(c) The court shall make specific findings of fact, on the record, as to the basis for its ruling under this subsec- tion.

CREDIT(S)

Laws 1976, c. 76-237, § 1; Laws 1977, c. 77-174, § 1; Laws 1978, c. 78-361, § 20. Amended by Laws 1985, c.
85-53, § 4, eff. July 1, 1985; Laws 1987, c. 87-224, § 11; Laws 1990, c. 90-139, § 2, eff. Oct. 1, 1990; Laws
1990, ¢. 90-174, § 3, eff. Oct. 1, 1990; Laws 1991, c. 91-255, § 12, eff. July 1, 1991; Laws 1995, c. 95-147, §
498, eff. July 10, 1995; Laws 1995, ¢. 95-158, § 1, eff. July 1, 1995; Laws 1996, c. 96-330, § 2, eff. July 1, 1996
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West's Florida Statutes Annotated Currentness
Code of Judicial Conduct (Refs & Annos)
= Canon 3. A Judge Shall Perform the Duties of Judicial Office Impartially and Diligently

A. Judicial Duties in General.

The judicial duties of a judge take precedence over all the judge's other activities. The judge's judicial duties in-
clude all the duties of the judge's office prescribed by law. In the performance of these duties, the specific stand-
ards set forth in the following sections apply.

B. Adjudicative Responsibilities.
(1) A judge shall hear and decide matters assigned to the judge except those in which disqualification is re- quired.

(2) A judge shall be faithful to the law and maintain professional competence in it. A judge shall not be swayed
by partisan interests, public clamor, or fear of criticism.

(3) A judge shall require order and decorum in proceedings before the judge.

(4) A judge shall be patient, dignified, and courteous to litigants, jurors, witnesses, lawyers, and others with
whom the judge deals in an official capacity, and shall require similar conduct of lawyers, and of staff, court of-
ficials, and others subject to the judge's direction and control.

(5) A judge shall perform judicial duties without bias or prejudice. A judge shall not, in the performance of judi-
cial duties, by words or conduct manifest bias or prejudice, including but not limited to bias or prejudice based
upon race, sex, religion, national origin, disability, age, sexual orientation, or socioeconomic status, and shall
not permit staff, court officials, and others subject to the judge's direction and control to do so. This section does
not preclude the consideration of race, sex, religion, national origin, disability, age, sexual orientation, socioeco-
nomic status, or other similar factors when they are issues in the proceeding.

(6) A judge shall require lawyers in proceedings before the judge to refrain from manifesting, by words, ges-
tures, or other conduct, bias or prejudice based upon race, sex, religion, national origin, disability, age, sexual
orientation, or socioeconomic status, against parties, witnesses, counsel, or others. This Section 3B(6) does not
preclude legitimate advocacy when race, sex, religion, national origin, disability, age, sexual orientation, so-
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cioeconomic status, or other similar factors are issues in the proceeding.

(7) A judge shall accord to every person who has a legal interest in a proceeding, or that person's lawyer, the
right to be heard according to law. A judge shall not initiate, permit, or consider ex parte communications, or
consider other communications made to the judge outside the presence of the parties concerning a pending or
impending proceeding except that:

(a) Where circumstances require, ex parte communications for scheduling, administrative purposes, or emer-
gencies that do not deal with substantive matters or issues on the merits are authorized, provided:

(i) the judge reasonably believes that no party will gain a procedural or tactical advantage as a result of the
eX parte communication, and

(ii) the judge makes provision promptly to notify all other parties of the substance of the ex parte commu-
nication and allows an opportunity to respond.

(b) A judge may obtain the advice of a disinterested expert on the law applicable to a proceeding before the
judge if the judge gives notice to the parties of the person consulted and the substance of the advice and af-
fords the parties reasonable opportunity to respond.

(c) A judge may consult with other judges or with court personnel whose function is to aid the judge in carry-
ing out the judge's adjudicative responsibilities.

(d) A judge may, with the consent of the parties, confer separately with the parties and their lawyers in an ef-
fort to mediate or settle matters pending before the judge.

(e) A judge may initiate or consider any ex parte communications when expressly authorized by law to do so.
(8) A judge shall dispose of all judicial matters promptly, efficiently, and fairly.

(9) A judge shall not, while a proceeding is pending or impending in any court, make any public comment that
might reasonably be expected to affect its outcome or impair its fairness or make any nonpublic comment that
might substantially interfere with a fair trial or hearing. The judge shall require similar abstention on the part of
court personnel subject to the judge's direction and control. This Section does not prohibit judges from making
public statements in the course of their official duties or from explaining for public information the procedures
of the court. This Section does not apply to proceedings in which the judge is a litigant in a personal capacity.

(10) A judge shall not, with respect to parties or classes of parties, cases, controversies or issues likely to come
before the court, make pledges, promises or commitments that are inconsistent with the impartial performance of
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the adjudicative duties of the office.

(11) A judge shall not commend or criticize jurors for their verdict other than in a court order or opinion in a
proceeding, but may express appreciation to jurors for their service to the judicial system and the community.

(12) A judge shall not disclose or use, for any purpose unrelated to judicial duties, nonpublic information ac-
quired in a judicial capacity.

C. Administrative Responsibilities.

(1) A judge shall diligently discharge the judge's administrative responsibilities without bias or prejudice and
maintain professional competence in judicial administration, and should cooperate with other judges and court
officials in the administration of court business.

(2) A judge shall require staff, court officials, and others subject to the judge's direction and control to observe
the standards of fidelity and diligence that apply to the judge and to refrain from manifesting bias or prejudice in
the performance of their official duties. :

(3) A judge with supervisory authority for the judicial performance of other judges shall take reasonable meas-
ures to assure the prompt disposition of matters before them and the proper performance of their other judicial
responsibilities.

(4) A judge shall not make unnecessary appointments. A judge shall exercise the power of appointment impar-
tially and on the basis of merit. A judge shall avoid nepotism and favoritism. A judge shall not approve com-
pensation of appointees beyond the fair value of services rendered.

D. Disciplinary Responsibilities.

(1) A judge who receives information or has actual knowledge that substantial likelihood exists that another
judge has committed a violation of this Code shall take appropriate action.

(2) A judge who receives information or has actual knowledge that substantial likelihood exists that a lawyer has
committed a violation of the Rules Regulating The Florida Bar shall take appropriate action.

(3) Acts of a judge, in the discharge of disciplinary responsibilities, required or permitted by Sections 3D(1) and
3D(2) are part of a judge's judicial duties and shall be absolutely privileged, and no civil action predicated there-
on may be instituted against the judge.

E. Disqualification.
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(1) A judge shall disqualify himself or herself in a proceeding in which the judge's impartiality might reasonably

be questioned, including but not limited to instances where:

(a) the judge has a personal bias or prejudice concerning a party or a party's lawyer, or personal knowledge of
disputed evidentiary facts concerning the proceeding;

(b) the judge served as a lawyer or was the lower court judge in the matter in controversy, or a lawyer with
whom the judge previously practiced law served during such association as a lawyer concerning the matter, or
the judge has been a material witness concerning it;

(c) the judge knows that he or she individually or as a fiduciary, or the judge's spouse, parent, or child
wherever residing, or any other member of the judge's family residing in the judge's household has an eco-
nomic interest in the subject matter in controversy or in a party to the proceeding or has any other more than
de minimis interest that could be substantially affected by the proceeding;

(d) the judge or the judge's spouse, or a person within the third degree of relationship to either of them, or the
spouse of such a person:

(i) is a party to the proceeding, or an officer, director, or trustee of a party;
(ii) is acting as a lawyer in the proceeding;

(i) is known by the judge to have a more than de minimis interest that could be substantially affected by
the proceeding;

(iv) is to the judge's knowledge likely to be a material witness in the proceeding;

(e) the judge's spouse or a person within the third degree of relationship to the judge participated as a lower
court judge in a decision to be reviewed by the judge;

(f) the judge, while a judge or a candidate for judicial office, has made a public statement that commits, or ap-
pears to commit, the judge with respect to:

(i) parties or classes of parties in the proceeding;
(ii) an issue in the proceeding; or
(iii) the controversy in the proceeding.
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(2) A judge should keep informed about the judge's personal and fiduciary economic interests, and make a reas-

onable effort to keep informed about the economic interests of the judge's spouse and minor children residing in
the judge's household.

F. Remittal of Disqualification.

A judge disqualified by the terms of Section 3E may disclose on the record the basis of the judge's disqualifica-
tion and may ask the parties and their lawyers to consider, out of the presence of the judge, whether to waive
disqualification. If following disclosure of any basis for disqualification other than personal bias or prejudice
concerning a party, the parties and lawyers, without participation by the judge, all agree the judge should not be
disqualified, and the judge is then willing to participate, the judge may participate in the proceeding. The agree-
ment shall be incorporated in the record of the proceeding.

CREDIT(S)

Amended Jan. 23, 2003 (838 So0.2d 521); Jan. 5, 2006 (918 So0.2d 949).

COMMENTARY

Canon 3B(4). The duty to hear all proceedings fairly and with patience is not inconsistent with the duty
to dispose promptly of the business of the court. Judges can be efficient and business-like while being
patient and deliberate.

Canon 3B(5). A judge must refrain from speech, gestures or other conduct that could reasonably be
perceived as sexual harassment and must require the same standard of conduct of others subject to the
judge's direction and control.

A judge must perform judicial duties impartially and fairly. A judge who manifests bias on any basis in
a proceeding impairs the fairness of the proceeding and brings the judiciary into disrepute. Facial ex-
pression and body language, in addition to oral communication, can give to parties or lawyers in the
proceeding, jurors, the media and others an appearance of judicial bias. A judge must be alert to avoid
behavior that may be perceived as prejudicial.

Canon 3B(7). The proscription against communications concerning a proceeding includes communica-
tions from lawyers, law teachers, and other persons who are not participants in the proceeding, except
to the limited extent permitted.

To the extent reasonably possible, all parties or their lawyers shall be included in communications with
a judge.

Whenever presence of a party or notice to a party is required by Section 3B(7), it is the party's lawyer,
or if the party is unrepresented, the party who is to be present or to whom notice is to be given.

An appropriate and often desirable procedure for a court to obtain the advice of a disinterested expert
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West's Florida Statutes Annotated Currentness
Code of Judicial Conduct (Refs & Annos)
- Canon 2. A Judge Shall Avoid Impropriety and the Appearance of Impropriety in all of the Judge's
Activities

A. A judge shall respect and comply with the law and shall act at all times in a manner that promotes public con-
fidence in the integrity and impartiality of the judiciary.

B. A judge shall not allow family, social, political or other relationships to influence the judge's judicial conduct
or judgment. A judge shall not lend the prestige of judicial office to advance the private interests of the judge or
others; nor shall a judge convey or permit others to convey the impression that they are in a special position to
influence the judge. A judge shall not testify voluntarily as a character witness.

C. A judge should not hold membership in an organization that practices invidious discrimination on the basis of
race, sex, religion, or national origin. Membership in a fraternal, sororal, religious, or ethnic heritage organiza-
tion shall not be deemed to be a violation of this provision.

CREDIT(S)

Amended Jan. 5, 2006 (918 So.2d 949).

COMMENTARY

Canon 2A. Irresponsible or improper conduct by judges erodes public confidence in the judiciary. A
judge must avoid all impropriety and appearance of impropriety. A judge must expect to be the subject
of constant public scrutiny. A judge must therefore accept restrictions on the judge's conduct that might
be viewed as burdensome by the ordinary citizen and should do so freely and willingly. Examples are
the restrictions on judicial speech imposed by Sections 3B(9) and (10) that are indispensable to the
maintenance of the integrity, impartiality, and independence of the judiciary.

The prohibition against behaving with impropriety or the appearance of impropriety applies to both the
professional and personal conduct of a judge. Because it is not practicable to list all prohibited acts, the
proscription is necessarily cast in general terms that extend to conduct by judges that is harmful al-
though not specifically mentioned in the Code. Actual improprieties under this standard include viola-
tions of law, court rules, or other specific provisions of this Code. The test for appearance of impropri-
ety is whether the conduct would create in reasonable minds, with knowledge of all the relevant circum-
stances that a reasonable inquiry would disclose, a perception that the judge's ability to carry out judi-
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West's Florida Statutes Annotated Currentness
Rules Regulating the Florida Bar (Refs & Annos)
~g Chapter 4. Rules of Professional Conduct (Refs & Annos)
~@g 4-3. Advocate
= Rule 4-3.1. Meritorious Claims and Contentions

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in
law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modifica-
tion, or reversal of existing law. A lawyer for the defendant in a criminal proceeding, or the respondent in a pro-
ceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every ele-
ment of the case be established.

CREDIT(S)

Amended July 23, 1992, effective Jan. 1, 1993 (605 So.2d 252); March 23, 2006, effective May 22, 2006 (933
S0.2d 417).

COMMENT

The advocate has a duty to use legal procedure for the fullest benefit of the client's cause, but also a
duty not to abuse legal procedure. The law, both procedural and substantive, establishes the limits with-
in which an advocate may proceed. However, the law is not always clear and never is static. Accord-
ingly, in determining the proper scope of advocacy, account must be taken of the law's ambiguities and
potential for change.

The filing of an action or defense or similar action taken for a client is not frivolous merely because the
facts have not first been fully substantiated or because the lawyer expects to develop vital evidence only
by discovery. What is required of lawyers, however, is that they inform themselves about the facts of
their clients' cases and the applicable law and determine that they can make good faith arguments in
support of their clients' positions. Such action is not frivolous even though the lawyer believes that the
client's position ultimately will not prevail. The action is frivolous, however, if the lawyer is unable
either to make a good faith argument on the merits of the action taken or to support the action taken by
a good faith argument for an extension, modification, or reversal of existing law.

The lawyer's obligations under this rule are subordinate to federal or state constitutional law that en-
titles a defendant in a criminal matter to the assistance of counsel in presenting a claim or contention
that otherwise would be prohibited by this rule.

LIBRARY REFERENCES
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Effective:[See Text Amendments]
West's Florida Statutes Annotated Currentness
Title VII. Evidence (Chapters 90-92)

~@ Chapter 90. Evidence Code (Refs & Annos)
- 90.802, Hearsay rule

Except as provided by statute, hearsay evidence is inadmissible.

CREDIT(S)

Laws 1976, ¢. 76-237, § 1.

LAW REVISION COUNCIL NOTE--1976

This section restates the general rule that excludes hearsay testimony. In State Farm Mut. Auto. Ins. Co.
v. Ganz, 119 So0.2d 319, 321 (Fla.3rd Dist. 1960) the court stated:

The general rule which bars the admission of evidence falling within the definition of hearsay is so
firmly established and so well known that the citation of authority affirming the general principle seems
hardly warranted.

The main objection to the introduction of hearsay testimony is the lack of an opportunity for the adverse
party to cross-examine the declarant. In addition, the hearsay statement is usually not under oath and

the jury does not have the opportunity to observe the demeanor of the witness. See McCormick, Evid-
ence § 245 (2nd ed. 1972).

Exceptions to the hearsay rules are contained in subsequent statutory provisions. In addition, certain
types of statements, which are technically included in the definition of hearsay, are admissible under the
Rules of Procedure. For example, Fla.R.Civ.Pro. 1.330(a)(3) provides inter alia for the use of a depos-
ition at trial when the witness is at a greater distance than 100 miles from the place of trial or hearing.

HISTORICAL AND STATUTORY NOTES
Federal Evidence Rules:

For rule relating to hearsay rule, see Rule 802, Fed.Rules Bvid., 28 US.C.A.

Uniform Rules of Evidence:
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541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177, 72 USLW 4229, 63 Fed. R. Evid. Serv. 1077, 04 Cal. Daily Op.
Serv. 2017, 2004 Daily Journal D.A.R. 2949, 17 Fla. L. Weekly Fed. S 181

(Cite as: 541 U.S. 36, 124 S.Ct. 1354)

=
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