CHEATWOOD INN SCRIPT

ETHICAL ISSUES WITH EXPECTED PERJURED TESTIMONY

SCENARIO 1: 
SON'S OF ANACHRONISM

Voiceover:
Biker Bob, is a member of a local biker gang, the Sons of Anachronism. 

He has been charged with attempted murder. 

The prosecutor alleges that Dealer Dan sold Bob some really bad brown acid at the recent Woodstock Festival.  In retaliation, Bob tied a pipe bomb to the propane tank of Dan’s mobile home.  The pipe bomb exploded, but Dan was unhurt.  

The explosion occurred at 1:00 a.m. Sunday.  Bubba, the bouncer at Biker Bob’s favorite bar, will testify that at about 11:00 p.m. Saturday he heard Bob say, as he was leaving the bar, that he was on his way to "blow up" Dealer Dan’s trailer.  

There is plenty circumstantial evidence to convict Biker Bob, including materials for making a pipe bomb found at his house, as well as shoe prints left by a person wearing size 5½ Bruno Magli shoes at the site of the explosion – the same size of Bruno Magli shoes worn by Biker Bob.

PART ONE:

Bob tells his story.

THE SETTING:  
A conference room at the jail.  Larry Lawyer has his first meeting with his client, Biker Bob.

Larry:
Well, Bob, I got to tell you.  Things don’t look too good.  The police have a lot of circumstantial evidence that suggest that you had a motive to kill Dan for selling you the brown acid and that you had the means to kill him and that you were at the scene of the crime.

Bob:
No way, man.  I didn’t do it.  I don’t care what they say, man.  It’s all bogus.  When do they say I did this shit?

Larry:
They say it happened at one a.m. Sunday morning.  They are going to call Bubba the bouncer as a witness.  He will say that when you were leaving the biker bar at about 11 Saturday evening, you said that you were on your way to blow up Dealer Dan’s home. 
Bob:
That’s bullshit, man.  I said I was on my way to my girlfriend Gladys’ home for some blow.  I got there about 11:30 and stayed all night.  We did some dope and then got it on big time, man, you know what I mean? Call her as a witness and she’ll tell the court.

The camera focuses on Larry:  

Voiceover: 
There's something about this guy.  I don’t think he’s telling the truth.  Can I call Bob or his girlfriend to testify to this?”
QUESTIONS:

1. Defense lawyer suspects the defendant and his girlfriend alibi are probably lying.  Can the lawyer offer their testimony into evidence?
a. No.  The lawyer cannot introduce into testimony evidence that he or she suspects to be false.
b. Yes.  Suspicion that a person will lie under oath does not constitute “knowledge” that the person will lie under oath. 
c. No.  The lawyer’s suspicion requires him to investigate the truth before he can introduce the testimony into evidence.

d. Yes.  The lawyer’s duty to be a zealous advocate requires that he believe his client’s story.

ANSWER:  b.  An attorney is prevented from offering a client’s testimony “only if the attorney has a ‘firm factual basis’ that the client will commit perjury.”  In re Grievance Committee of the U. S. District Court, 847 F.2d 57, 58 & 63 (2nd Cir. 1988)(construing DR 7-102(B)(2) to require “actual knowledge.”).  Mere suspicion is not sufficient to establish “knowledge.”  Id.
PART TWO:  
Gladys tells her story.
Larry interviews Gladys:
Larry:
Hi.  I’m Larry Lawyer.  I’m Biker Bob’s lawyer.  Bob says you were with him on Saturday night when someone tried to blow up Dealer Dan’s mobile home.  Is that true?  Tell me about that night.
Gladys:
Yeah, me and Bob were together.  Bob came over about eight o’clock that evening.  We had supper.  We had a couple of bottles of wine.  Then, Bob started drinking his Black Jack.  He passed out about 10:00 p.m.  I let him sleep on the sofa until about 10 the next morning. 

Larry:
Is that all?  You and he didn't make love?
Gladys:
Are you kidding?  He wears size 5½ shoes!  Mostly, Bob’s a drunk.  He always passes out before we can get around to romance.
Again the camera focuses on Larry:   He has a worried and puzzled look on his face.  

Voiceover:  
She gives Bob an alibi, but her story is inconsistent with his and with the bouncer's.  I don’t believe either one of them.  I really believe that both of them are lying.  But, maybe, she’s telling the truth and Bob's just confused.  What should I do?

QUESTIONS:

2. Defendant’s recollection of the details of the time he spent with his girlfriend that evening differs from his girlfriend’s recollection of the events that evening.  Can Larry offer Gladys’ testimony into evidence?

a. No.   The inconsistent statements impose a duty on the lawyer to investigate the truth before he puts Gladys on the stand.  

b. No.  The lawyer’s duty to believe his client means he cannot believe Gladys’ inconsistent statements 

c. Yes.  Inconsistent statements, standing alone, do not constitute knowledge that a witness’ story is a lie.  A lawyer’s belief is not “knowledge.”  

d. Yes.  The lawyer may introduce Gladys’ statements into testimony so long as he does not introduce Bob’s testimony.

ANSWER:  c.  “A lawyer’s task is not to determine guilt or innocence, but only to present evidence so that others – either court or jury – can do so.  A lawyer, therefore, should not decide what is true and what is not unless there is compelling support for his conclusion.”  Sanborn v. State, 474 S.2d 309, 313 n.2 (Fla. 3rd DCA 1985).  Accordingly, inconsistent statements, standing alone, are insufficient to establish that a witness’ testimony would be false.  

PART THREE:  
Gladys is a liar.

Voiceover:
Larry decides to find out more about Gladys.  He talks to Calvin, one of his contacts at the Police Department.
Larry:
Thanks for talking to me on your day off.  Do you know Gladys?

Calvin:
Sure.  Everybody here at the Police Station knows Gladys.  She's a "Frequent Flyer."  We just busted her for possession of cocaine on Friday and she was in jail until Monday.   Here, I’ll show you her arrest record.
Again the camera focuses on Larry:   Larry looks at Gladys’ arrest record.  
Voiceover:  
This is not good.
QUESTIONS:

3. Larry lawyer now has independent evidence showing that both Biker Bob and Girlfriend Gladys are lying.  Can he offer the testimony of either of them into evidence?

a. Yes.  This is criminal law.  Anything goes.

b. Yes.  Only if he wants to make it easy for the prosecution to impeach his witness.

c. No.  Now, the lawyer has independent evidence that the testimony would be false.  He has a “firm factual basis” to belief that it is a lie.  This meets the standard of “actual knowledge.”

d. Yes.  If the lawyer wants to get to know disciplinary counsel and build a close relationship with his malpractice carrier.

ANSWER:  c.  An attorney cannot offer testimony if her or she “has information establishing a ‘firm factual basis’ that the client will commit perjury.”  In re Grievance Committee, 847 F.2d at 63.  For example, a lawyer’s belief that a witness intends to offer false testimony rises to the level of “knowledge” where that belief is based upon independent evidence which supports that belief.  Shockley v. State, 565 A.2d 1373, 1379 (Del. 1989)(quoting People v. Schultheis, 638 P.2d 8, 11 (Colo. Supr. 1981).  “An attorney should have knowledge ‘beyond a reasonable doubt’ before he can determine under Rule 3.3 that his client has committed or is going to commit perjury.  This standard of knowledge is necessary to allow the attorney to represent the client zealously while remaining true to the judicial system.”  565 A.2d at 1379.

SCENARIO  2:
THE PURLOINED TAPES

PART ONE:

A client discloses "secret" tapes.

THE SETTING:
A lawyer sits at her desk.  The phone rings.  The attorney answers….

Attorney:  
Hello, this is Robin Truth.

Client:

Hi Robin, this is your client, Todd Fibber.

Attorney:  
How is everything?

Client:  
Great.  Hey, when you take the depo of the seller in my case  next week, I want you to be really aggressive in asking the questions I sent you.  See, I already know what he is has to say.  If he lies, we will have him by the you-know-whats.

Attorney:  
How's that?

Client:  
Well, before this suit started, I taped all of my conversations with that jerk whenever I talked to him because I just knew he was going to back out of the deal.  I wanted to be able to nail him if he did.

Attorney:  
You taped him?  How?

Client:  
With my trusty pocket tape recorder.

Attorney:  
Did he know?  Was anyone else there?

Client:  
Of course, he didn't know.  That would defeat the whole purpose, wouldn't it?  And no, no one else was there.  It was just us.

Attorney:  
Do you have the tapes?

Client:  
Sure.  They are in my safe.

Attorney:  
Wait a minute.  Didn’t you tell opposing counsel in your deposition that you produced all of the documents you had relating to this contract?

Client:  
Well, hell yea.  But these weren't documents.  These are tapes!  Besides if I told the lawyer about the tapes we couldn’t nail the jerk seller at his deposition!

Attorney:  
(Agitated) Well, Todd, I told you what "documents" are and they include tapes!  I  don't think those recordings are legal and you may have committed a crime by making them.  You also may have committed perjury.  You should have told me about this before. We are going to have to disclose them to the other. . .

Client:  
(Interrupting)  Oh…..wait a second, Robin. I will have to call you back, the wife is calling me on the other line . . .

PART TWO:

The client says the tapes do not exist.
THE NEXT DAY:

SETTING:

Same Setting.  The phone rings, attorney answers…

Attorney:  
Hello, this is Robin Truth.

Client:

Hi Robin, this is your favorite client, Todd Fibber.

Attorney:  
Hi Todd, I'm glad that you called.

Client: 
 
Well, I just got your bill in the mail and I had a couple of questions. . .

Attorney:  
No problem, but first can we talk some more about those tape recordings?

Client:  
What tape recordings?  I don’t have any tape recordings?  I don’t know what you are talking about.

Attorney:  
Remember yesterday when you told me that you recorded your conversations with . . .

Client:  
(Interrupting) Hey, Robin, I was just kidding.  It was an April Fools joke to get you going.  Hey, it worked, too!  I really got you going.  I never recorded anything….

Attorney:
(Interrupting) But yesterday was not April 1st.

Client:
I know, but I do stuff like that all the time.  You should have heard yourself!  It was great!  Actually, I taped it if you want to listen. I never laughed so hard.  and, hey, let's keep my joke just between us.   Now about this bill . . .








***

QUESTIONS:

1.
You have a feeling that the client may not be telling the truth.  Are you obligated to immediately withdraw from representation?

a.
Yes, because the client is a moron.


b.
Yes, there is no need to further consult with the client.  He is obviously lying to

you.


c.
No, you can further consult with the client.


d.
No, because if anyone asked, the conversation never happened.

ANSWER:  c.  You are permitted and encouraged to further consult with the client.  Rule 4-3.3(a) provides that “[a]  lawyer shall not knowingly: . . . (4) permit any witness, including a criminal defendant, to offer testimony or other evidence that the lawyer knows to be false.”  “Knows” is defined as “actual knowledge of the fact in question. A person's knowledge may be inferred from circumstances.”  Because you do not know that the client is not telling the truth, a balance must be considered between “the lawyer's duty to keep the client's revelations confidential and the duty of candor to the court.” The commentary to Rule 4–3.3(a) provides that even if the lawyer knew the evidence was false, “the lawyer should seek to persuade the client that the evidence should not be offered or, if it has been offered, that its false character should immediately be disclosed.”  The rules do not require withdrawal at this point.

2.
Are you violating any professional rules of conduct if you allow the client to later testify that he has produced all relevant documents and items relevant to the claims in the complaint?

a.
No, because you do not know if the tapes actually exist.


b.
Yes, because the tapes might exist.


c.
No, because you let the client speak in a narrative.


d.
Yes, because discovery is complete.

ANSWER:  a.  Because you do not know if the tapes exist.

3.
If you later talk to the client’s wife, and she tells you that the tapes do exist, are

you obligated to immediately withdraw from representation of the client?


a.
Yes, the wife should know what she is talking about.


b.
No, but you must voluntarily disclose the wife’s statements.


c.
No, you can further consult with the client.


d.
Yes, because you cannot further consult with the client on the matter.

ANSWER:  c.  You may further consult with the client and try to persuade him that the misinformation should be disclosed.  The commentary to Rule 4-3.3(a) provides that “[w]hen false evidence is offered by the client, however, a conflict may arise between the lawyer's duty to keep the client's revelations confidential and the duty of candor to the court. Upon ascertaining that material evidence is false, the lawyer should seek to persuade the client that the evidence should not be offered or, if it has been offered, that its false character should immediately be disclosed. If the persuasion is ineffective, the lawyer must take reasonable remedial measures. 

4.
Do you have an obligation to disclose to the Court or opposing counsel that your client may not be telling the truth about the evidence that he has?

a.
No, what they don’t know won’t hurt them.


b.
Yes, even if it is not material to the case.


c.
No, if there are other remedial measures that can be taken.


d.
Yes, even if there are other remedial measures that can be taken.

ANSWER:  c.  You should consider other remedial measures first, like consulting with the client and seeking to withdraw from representation.  A disclosure should be made only if there is no other way to prevent a fraud upon the Court.  The commentary to Rule 4-3.3(a) provides that “[i]f perjured testimony or false evidence has been offered, the advocate's proper course ordinarily is to remonstrate with the client confidentially. If that fails, the advocate should seek to withdraw if that will remedy the situation. Subject to the caveat expressed in the next section of this comment, if withdrawal will not remedy the situation or is impossible and the advocate determines that disclosure is the only measure that will avert a fraud on the court, the advocate should make disclosure to the court.”

SCENARIO 3:
 HAVING A BAD DAY
THE SETTING:
An attorney's office.  Lawyer and client sit at a conference table.   

Voiceover: 
It is the day before a wrongful death trial and attorney Joe Blow's client has come in for preparation of his trial testimony. The client, Jones, was not particularly candid at his deposition and now faces the prospect of cross-examination at trial.

Mr. Blow:
Well, Mr. Jones, you are going to trial tomorrow and there are a few problems with your testimony we need to go over.

Mr. Jones:
Okay.

Mr. Blow:
Well, to be frank, there were a number of areas in your deposition testimony that turned out to not be true.  I want to go over those with you.

Mr. Jones:
Okay.

Mr. Blow:
First, you were asked at the deposition whether your late wife might was using any prescription drugs at the time of the accident.  You said, "No, she was not taking any medications at all."  However, the defense attorneys subpoenaed your wife's medical records and learned that she had been prescribed a very high dosage of codeine at the time of the accident.  She had also gone through rehab for dependence on other pain killers only months before the accident.  Didn't you know she was taking the drug?

Mr. Jones:
Yes, I knew. I know I should have mentioned it, but I thought it would hurt the case.  She was doing fine at the time of the accident.  It didn't have anything to do with it.

Mr. Blow:
Also, when you were examined at deposition about your claim for the loss and companionship of your spouse, you were asked whether you were dating and you indicated that you were not.  The defense discovered that you have a girlfriend you met in a bar a month after your wife died. Why didn't you mention her name?

Mr. Jones:
Well, he said "date."  We don't "date."  We just "hook up" now and then.  You know, that's a private matter.  I did not want to bring her into this. It's not really any of their business.

Mr. Blow:
Okay, you were also asked at your deposition whether  you or your wife had ever been in an automobile accident before.  You said, "No."  The defense investigators found out that your wife had been in an automobile accident only six months before, sustaining injuries that could have also contributed to her unfortunate demise.  How could you possibly have forgotten that?

Mr. Jones:
Well, this is attorney-client privilege, right?  We had already made a settlement on that case and I didn't think it was a good idea for these lawyers to be blaming part of my wife's injuries, unfairly I might add, on that other accident.  So, I really couldn't "remember" it, understand?

Mr. Blow:
Yes, I think I understand.

Mr. Jones:
So, what should I tell them tomorrow when they start asking me these questions about my deposition?

Mr. Blow:
I guess just tell them that you didn't feel well and, like you say, were having a "bad day" and couldn't remember all those things then.

Mr. Jones:
Yes, but they sent me a copy of my deposition thirty days later.  I read it and I signed it.  How do I explain that?

Mr. Blow:
Well, you can't.  I think "having a bad day" is the best you can do.  Tell them you made some mistakes and you're sorry.  The defendant is a big company. I don't think the jury will care.

QUESTIONS:

4. Is counsel's advice ethical or unethical?

a. Ethical, because it is the client's decision and, as attorney, you have no right to interfere.

b. Unethical, because you are counseling the client to make a false or misleading statement under oath.


c. Unethical, because you are putting words in his mouth.

d. Ethical, because you are only telling him to say what he was going to say anyway.

ANSWER:  b.

5. What should counsel's advice be?

a. That you are going to cover the points in his direct examination.  He is to tell the truth, honestly explain the reasons for the inconsistencies and apologize to the court and opposing counsel.


b. The client got himself in this mess. Tell him he can figure it out on his own.

c. Don't volunteer anything but, if asked, he is to tell only the truth.

d. Tell the client to confess and throw himself on the mercy of the court.

ANSWER:  a.

SCENARIO 4:
THE OVER-SEXED GOLFER, OR "HEY, TIGER, IS THAT A 7-IRON IN YOUR POCKET OR ARE YOU JUST HAPPY TO SEE ME?"

PART ONE:  

A client intends to commit perjury in an upcoming deposition.

INTRO:  

Tiger's face – A pastoral scene behind him.

Voice of Tiger's Dad:



Son, what were you thinking of? 


Ms. Dazzling worked at your business, Golf Clubs and More.  

You were the owner.  You were her supervisor.  

You made vulgar comments to her about her body and her clothes.  

You asked her out on dates. 

You told her you wanted to take her to Perkins for pie. 

She rejected all your advances.  

You also sent her suggestive, nasty emails, with dirty jokes, offensive language and more comments regarding her body and her nice booty.  

She finally had enough of your monkey business and filed a complaint with the EEOC.

What do you have to say for yourself, son?

(TIGER SMILES, revealing a lost tooth)

SETTING:
A law office conference room: Tiger practices his swing. 

Voiceover:
In Ms. Dazzling's suit for sexual harassment, counsel for the Golf Clubs and More, Ms. Stellar, is preparing Mr. Would for his deposition by Ms. Dazzling’s lawyer, Mr. Bigbucks.

Ms. Stellar:
Now, let's talk about these emails you sent to Ms. Dazzling. You are going to be asked about them at deposition.      

Mr. Would:
Well, If they ask me anything about the alleged emails, I’ll just deny it.  I'll say my assistant, Mr. Lettamann, must have sent them.

He always uses my computer.  He did it.  And I've counseled him never to do this again.  How's that?

Ms. Stellar:
Mr. Would, as you know, I had a computer expert do an examination on your computer, which verified that you were the only one who could have sent the emails.  Mr. Lettamann did not do it.  

Mr. Would:
Well, you got me, but that idiot Bigbucks will never figure it out.  I'm still going to deny it.  I never sent those emails.  What emails?  I don't know nothing about no stinking emails!

QUESTIONS:

1. At this point, what, if anything is Ms. Stellar ethically required to do?

a
Withdraw from her representation of Golf Clubs and More.

b
Reveal Mr. Would’s intention to lie to Mr. Bigbucks.

c
Seek to persuade Mr. Would to testify truthfully.

d
Just wait and see if Mr. Would changes his mind and decides to testify truthfully.

ANSWER:  c.  Ms. Stellar should seek to persuade Mr. Would to testify truthfully.  Commentary to Rule 4-3.3 states that, “If a lawyer knows that the client intends to commit perjury, the lawyer’s first duty is to attempt to persuade the client to testify truthfully.”

2. What if Mr. Would still intends to lie in the deposition regarding the emails?  What should Ms. Stellar do?

e. Withdraw her representation of Golf Clubs and More.

f. Threaten Mr. Would that she is going to disclose his intent to commit perjury to Judge Honorable.

g. Allow Mr. Would to testify and then take remedial action.

h. None of the above.

ANSWER:  b.  Ms. Stellar should threaten Mr. Would that she intends to disclose to Judge Honorable Mr. Would’s intent to commit perjury.  Commentary to Rule 4-3.3 states that, after attempts to persuade the client to testify truthfully are unsuccessful, “the lawyer must threaten to disclose the client’s intent to commit perjury to the judge.” 

3. Despite Ms. Stellar’s threat to disclose the intended perjury, Mr. Would still intends to lie during the deposition regarding the emails.  What is Ms. Stellar required to do ethically?

i. Again attempt to persuade Mr. Would to testify truthfully.

j. Seek to withdraw from representation.

k. Disclose to Judge Honorable Mr. Would’ intent to commit perjury

l. a, b and c.

ANSWER:  d.  Ms. Stellar should still try to persuade Mr. Would to testify truthfully again.  Florida Bar Professional Ethics Opinion 04-1 advises that, “Where practical the lawyer should seek to persuade the client to take suitable action.” 

Ms. Stellar should then seek to withdraw if that will remedy the situation.  However, withdrawal alone may not be sufficient to prevent the witness from committing perjury.  If withdrawal will not remedy the situation or is impossible and the advocate determines that disclosure is the only measure that will avert a fraud on the court, Ms. Stellar must disclose the fact that Mr. Would intends to lie to Judge Honorable.  

Although the Commentary to Rule 4-3.3 implies that withdrawal alone may be appropriate to remedy the situation, the Opinions of the Bar indicate that this is not sufficient to avert a fraud on the Court. 

4. What information must Ms. Stellar disclose the Court?

m. Ms. Stellar should make an oral motion to withdraw from her representation of Golf Clubs and More.

n. Ms. Stellar should disclose to Judge Honorable that Mr. Would intends to lie regarding the question of whether or not he sent the salacious emails.

o. Ms. Stellar should disclose that her client is a compulsive liar and she wants nothing more to do with him.

p. Both a and b.

ANSWER:  d.  Rule 4-1.6 requires the lawyer to disclose information sufficient to prevent the commission of the crime of perjury.  Therefore, the information must be specific enough to avert the fraud on the Court.   Disclosing the client’s intent to commit perjury creates a conflict of interest between the lawyer’s ethical obligation to disclose and the client’s interest, warranting the request to withdraw.

PART 2:  

The Client Commits Perjury during a Deposition

SETTING: 

Continuation of scene…

Mr. Would:
Well, I don’t know what the big deal is about those emails, anyway.  

They were only jokes.   I think she kinda liked 'em.  She always sent some cute little response back, like a smiley face.

Ms. Stellar:
Well, then, I think that’s exactly how you should respond to the question. 

Mr. Would:
Fine by me.

FADE TO DEPOSITION ROOM:

Mr. Bigbucks:
Mr. Would, have you ever sent Ms. Dazzling any emails that  contained jokes? 

Mr. Would:
Jokes?  No.

Mr. Bigbucks:
What about emails that contained inappropriate materials?

Mr. Would:

Never.

Mr. Bigbucks:
What about emails that mentioned her body or clothing?

Mr. Would:
Never.

Ms. Stellar:
Let’s take a break.


QUESTIONS:
1. What is Ms. Stellar ethically obligated to do in light of her realization that Mr. Would has just lied under oath?

q. Disclose the existence of the perjury to Judge Honorable.

r. Remonstrate with Mr. Would confidentially to correct the false statements on the record that he just made.

s. Withdraw from representing Golf Clubs and More.

t. Both a and b.

ANSWER:  b.  Ms. Stellar should first try to remonstrate with Mr. Would confidentially to correct the false statements that he made on the record during the deposition.

2. What if Mr. Would refuses to correct the record during the deposition?  What is considered a sufficient remedial measure to address the perjury?

u. Ms. Stellar should disclose the existence of the perjury to Judge                 Honorable.

v. Ms. Stellar should withdraw from her representation of Golf Clubs and          More.

w. Ms. Stellar should advise Mr. Bigbucks that Mr. Would lied.

x. Both a and b.

ANSWER:  d.  Ms. Stellar should disclose the existence of the perjury to Judge Honorable and withdraw from representation.
Commentary to Rule 4-3.3 states that if remonstrating with the client fails, the lawyer should seek to withdraw if withdrawal will remedy the situation.  If withdrawal will not remedy the situation or is impossible, the lawyer should make disclosure to the court if this is the only measure that will avert a fraud on the court.  

In Florida Bar Professional Ethics Opinion 75-19, the Bar opined that the inquiry seemed to involve either the further use of the deposition which would involve at least the furtherance of a crime, or if the client were to testify in court, information concerning the intention of the client to perjure himself before the court.  The Bar cited to McKissick v. United States, 379 F. 2d 754 (5th cir. 1967), which states that “perjury is a continuing offense so long as allowed to remain in the record to influence the outcome.”  The Bar in Opinion 75-19 opined that an attorney who learns from his client that the client deliberately lied at a deposition must withdraw from the representation and must reveal the fraud to the court if the client refuses to rectify it.  Although the Commentary implies that withdrawal may be appropriate to remedy the situation, the Opinions of the Bar indicate that this is not sufficient to avert a fraud on the Court.

In any case, disclosing the client’s intent to commit perjury creates a conflict of interest between the lawyer’s ethical obligation to disclose and the client’s interest, warranting the request to withdraw. 

RESEARCH NOTES:


Applicable Rules of Professional Conduct

Rule 4-3.3 Candor Toward the Tribunal

(a) False Evidence; Duty to Disclose.

A lawyer shall not knowingly:

. . . 

(4) permit any witness, including a criminal defendant, to offer testimony or other evidence that the lawyer knows to be false. A lawyer may not offer testimony that the lawyer knows to be false in the form of a narrative unless so ordered by the tribunal. If a lawyer has offered material evidence and thereafter comes to know of its falsity, the lawyer shall take reasonable remedial measures. 

(c) Evidence Believed to Be False.

A lawyer may refuse to offer evidence that the lawyer reasonably believes is false.

Comments

False evidence

[4] When evidence that a lawyer knows to be false is provided by a person who is not the client, the lawyer must refuse to offer it regardless of the client's wishes.

[5] When false evidence is offered by the client, however, a conflict may arise between the lawyer's duty to keep the client's revelations confidential and the duty of candor to the court. Upon ascertaining that material evidence is false, the lawyer should seek to persuade the client that the evidence should not be offered or, if it has been offered, that its false character should immediately be disclosed. If the persuasion is ineffective, the lawyer must take reasonable remedial measures.

[6] Except in the defense of a criminally accused, the rule generally recognized is that, if necessary to rectify the situation, an advocate must disclose the existence of the client's deception to the court or to the other party. Such a disclosure can result in grave consequences to the client, including not only a sense of betrayal but also loss of the case and perhaps a prosecution for perjury. But the alternative is that the lawyer cooperate in deceiving the court, thereby subverting the truth-finding process that the adversary system is designed to implement. See rule 4-1.2(d). Furthermore, unless it is clearly understood that the lawyer will act upon the duty to disclose the existence of false evidence, the client can simply reject the lawyer's advice to reveal the false evidence and insist that the lawyer keep silent. Thus, the client could in effect coerce the lawyer into being a party to fraud on the court.

Remedial measures

[10] If perjured testimony or false evidence has been offered, the advocate's proper course ordinarily is to remonstrate with the client confidentially. If that fails, the advocate should seek to withdraw if that will remedy the situation. Subject to the caveat expressed in the next section of this comment, if withdrawal will not remedy the situation or is impossible and the advocate determines that disclosure is the only measure that will avert a fraud on the court, the advocate should make disclosure to the court. It is for the court then to determine what should be done--making a statement about the matter to the trier of fact, ordering a mistrial, or perhaps nothing. If the false testimony was that of the client, the client may controvert the lawyer's version of their communication when the lawyer discloses the situation to the court. If there is an issue whether the client has committed perjury, the lawyer cannot represent the client in resolution of the issue and a mistrial may be unavoidable. An unscrupulous client might in this way attempt to produce a series of mistrials and thus escape prosecution. However, a second such encounter could be construed as a deliberate abuse of the right to counsel and as such a waiver of the right to further representation.

Refusing to offer proof believed to be false

[12] Generally speaking, a lawyer has authority to refuse to offer testimony or other proof that the lawyer believes is untrustworthy. Offering such proof may reflect adversely on the lawyer's ability to discriminate in the quality of evidence and thus impair the lawyer's effectiveness as an advocate. In criminal cases, however, a lawyer may, in some jurisdictions, be denied this authority by constitutional requirements governing the right to counsel.

[13] A lawyer may not assist the client or any witness in offering false testimony or other false evidence, nor may the lawyer permit the client or any other witness to testify falsely in the narrative form unless ordered to do so by the tribunal. If a lawyer knows that the client intends to commit perjury, the lawyer's first duty is to attempt to persuade the client to testify truthfully. If the client still insists on committing perjury, the lawyer must threaten to disclose the client's intent to commit perjury to the judge. If the threat of disclosure does not successfully persuade the client to testify truthfully, the lawyer must disclose the fact that the client intends to lie to the tribunal and, per 4-1.6, information sufficient to prevent the commission of the crime of perjury.

The lawyer's duty not to assist witnesses, including the lawyer's own client, in offering false evidence stems from the Rules of Professional Conduct, Florida statutes, and case law.

Additional Rules/Case Law

[15] Rule 4-1.2(d) prohibits the lawyer from assisting a client in conduct that the lawyer knows or reasonably should know is criminal or fraudulent.

[16] Rule 4-3.4(b) prohibits a lawyer from fabricating evidence or assisting a witness to testify falsely.

[17] Rule 4-8.4(a) prohibits the lawyer from violating the Rules of Professional Conduct or knowingly assisting another to do so.

[18] Rule 4-8.4(b) prohibits a lawyer from committing a criminal act that reflects adversely on the lawyer's honesty, trustworthiness, or fitness as a lawyer.

[19] Rule 4-8.4(c) prohibits a lawyer from engaging in conduct involving dishonesty, fraud, deceit, or misrepresentation.

[20] Rule 4-8.4(d) prohibits a lawyer from engaging in conduct that is prejudicial to the administration of justice.

[21] Rule 4-1.6(b) requires a lawyer to reveal information to the extent the lawyer reasonably believes necessary to prevent a client from committing a crime.

[22] This rule, 4-3.3(a)(2), requires a lawyer to reveal a material fact to the tribunal when disclosure is necessary to avoid assisting a criminal or fraudulent act by the client, and 4-3.3(a)(4) prohibits a lawyer from offering false evidence and requires the lawyer to take reasonable remedial measures when false material evidence has been offered.

[23] Rule 4-1.16 prohibits a lawyer from representing a client if the representation will result in a violation of the Rules of Professional Conduct or law and permits the lawyer to withdraw from representation if the client persists in a course of action that the lawyer reasonably believes is criminal or fraudulent or repugnant or imprudent. Rule 4-1.16(c) recognizes that notwithstanding good cause for terminating representation of a client, a lawyer is obliged to continue representation if so ordered by a tribunal.

[24] To permit or assist a client or other witness to testify falsely is prohibited by section 837.02, Florida Statutes (1991), which makes perjury in an official proceeding a felony, and by section 777.011, Florida Statutes (1991), which proscribes aiding, abetting, or counseling commission of a felony.

[25] Florida case law prohibits lawyers from presenting false testimony or evidence. Kneale v. Williams, 30 So. 2d 284 (Fla. 1947), states that perpetration of a fraud is outside the scope of the professional duty of an attorney and no privilege attaches to communication between an attorney and a client with respect to transactions constituting the making of a false claim or the perpetration of a fraud. Dodd v. The Florida Bar, 118 So. 2d 17 (Fla. 1960), reminds us that "the courts are .Ê.Ê. dependent on members of the bar to .Ê.Ê. present the true facts of each cause .Ê.Ê. to enable the judge or the jury to [decide the facts] to which the law may be applied. When an attorney .Ê.Ê. allows false testimony .Ê.Ê. [the attorney] .Ê.Ê. makes it impossible for the scales [of justice] to balance." See The Fla. Bar v. Agar, 394 So. 2d 405 (Fla. 1981), and The Fla. Bar v. Simons, 391 So. 2d 684 (Fla. 1980).

[26] The United States Supreme Court in Nix v. Whiteside, 475 U.S. 157 (1986), answered in the negative the constitutional issue of whether it is ineffective assistance of counsel for an attorney to threaten disclosure of a client's (a criminal defendant's) intention to testify falsely.
Definitions from Professional Rules of Conduct
"Belief" or "Believes" denotes that the person involved actually supposed the fact in question to be true. A person's belief may be inferred from circumstances.

"Firm" or "Law Firm" denotes a lawyer or lawyers in a private firm, lawyers employed in the legal department of a corporation or other organization, and lawyers employed in a legal services organization. See comment, rule 4-1.10.

"Fraud" or "Fraudulent" denotes conduct having a purpose to deceive and not merely negligent misrepresentation or failure to apprise another of relevant information.

"Knowingly," "Known," or "Knows"denotes actual knowledge of the fact in question. A person's knowledge may be inferred from circumstances.

"Lawyer" denotes a person who is a member of The Florida Bar or otherwise authorized to practice in any court of the State of Florida.

"Reasonable" or "Reasonably" when used in relation to conduct by a lawyer denotes the conduct of a reasonably prudent and competent lawyer.

"Reasonable belief" or "Reasonably believes" when used in reference to a lawyer denotes that the lawyer believes the matter in question and that the circumstances are such that the belief is reasonable.

"Reasonably should know" when used in reference to a lawyer denotes that a lawyer of reasonable prudence and competence would ascertain the matter in question.

"Substantial" when used in reference to degree or extent denotes a material matter of clear and weighty importance.

ABA Model Code of Professional Responsibility

DR 7-102(B)(1) provides that A lawyer who receives information clearly establishing that . . . his client has, in the course of the representation, perpetrated a fraud upon a person or tribunal shall promptly call upon his client to rectify the same, and if his client refuses or is unable to do so, he shall reveal the fraud to the affected person or tribunal.

Under Canon 4, relating to confidences of a client, DR 4-101(D)(2) provides that AA lawyer shall reveal . . . the intention of his client to commit a crime and the information necessary to prevent the crime. Although under the circumstances indicated in the inquiry the perjury had already been committed when the lawyer ascertained positively that the client had deliberately lied, the inquiry would seem to involve either further use of the deposition, which would involve at least furtherance of the crime, or, if the client were to testify in court, information concerning the intention of the client to perjure himself before the court. Therefore, 4-101(D)(2) would appear applicable. See also McKissick v. United States , 379 F. 2d 754, 761 (5th Cir. 1967), saying that perjury is a continuing offense so long as allowed to remain in the record to influence the outcome.

Other provisions of Canon 4 are relevant. DR 4-101(B) provides that a lawyer shall not reveal confidences of his client except when permitted under DR 4-101(C) and (D). Under 4-101(C), a lawyer may reveal . . . confidences or secrets when permitted under disciplinary rules.

EC 7-26 provides that The law and disciplinary rules prohibit the use of fraudulent, false, or perjured testimony or evidence, and EC 7-6 states that a lawyer may not do anything furthering the creation or preservation of false evidence.

Florida's Evidence Code, 

Section 90.502., Florida Statutes (1985), which governs the attorney-client privilege, provides:

        90.502 Lawyer-client privilege.--

        (1) For purposes of this section:

        (a) A "lawyer" is a person authorized, or reasonably believed by the client to be authorized, to practice law in any state or nation.

        (b) A "client" is any person, public officer, corporation, association, or other organization or entity, either public or private, who consults a lawyer with the purpose of obtaining legal services or who is rendered legal services by a lawyer.

        (c) A communication between lawyer and client is "confidential" if it is not intended to be disclosed to third persons other than: 

        1. Those to whom disclosure is in furtherance of the rendition of legal services to the client.

        2. Those reasonably necessary for the transmission of the communication.

        (2) A client has a privilege to refuse to disclose, and to prevent any other person from disclosing, the contents of confidential communications when such other person learned of the communications because they were made in the rendition of legal services to the client.

        (3) The privilege may be claimed by:

        (a) The client.

        (b) A guardian or conservator of the client.

        (c) The personal representative of a deceased client.

        (d) A successor, assignee, trustee in dissolution, or any similar representative of an organization, corporation, or association or other entity, either public or private, whether or not in existence.

        (e) The lawyer, but only on behalf of the client. The lawyer's authority to claim the privilege is presumed in the absence of contrary evidence.

        (4) There is no lawyer-client privilege under this section when:

        (a) The services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit what the client knew was a crime of fraud.

        (b) A communication is relevant to an issue between parties who claim through the same deceased client.

        (c) A communication is relevant to an issue of breach of duty by the lawyer to his client or by the client to his lawyer, arising from the lawyer-client relationship.

        (d) A communication is relevant to an issue concerning the intention or competence of a client executing an attested document to which the lawyer is an attesting witness, or concerning the execution or attestation of the document.

        (e) A communication is relevant to a matter of common interest between two or more clients, or their successors in interest, if the communication was made by any of them to a lawyer retained or consulted in common when offered in a civil action between the clients or their successors in interest.

ADDITIONAL RESEARCH NOTES FOR SCENARIO 1:

The most narrow view is that the client must make “a clear expression of intent to commit perjury” before the lawyer is relieved of his duty to preserve client confidences and must take steps to avoid suborning perjury.  U. S. v. Long, 857 F.2d 436, 445 (8th Cir. 1988).  However, a U. S. District Court in Florida has opined that this view of what constitutes sufficient “knowledge” of an intention to commit perjury is “overly narrow.  Del Carpio-Cotrina, 733 F. Supp. at 99.  That court held that the correct standard was “actual knowledge” without regard to the source of the knowledge.  Id.  

“Suspicion” that a witness lied in a deposition does not give rise to a duty to disclose the witness’ alleged perjury.  See In re Grievance Committee of the U. S. District Court, 847 F.2d 57, 58 (2nd Cir. 1988)(construing DR 7-102(B)(2) to require “actual knowledge.”).

In that case, the court observed that in the context where an attorney suspects that his client intends to commit perjury, the attorney must attempt to rectify the problem or reveal the client’s perjury “only if the attorney has information establishing a ‘firm factual basis’ that the client will commit perjury.”  In re Grievance Committee, 847 F.2d at 63.

Mere suspicion or inconsistent statements are not sufficient to establish that the client’s testimony would have been false.  Id.

The Delaware Supreme Court explained that:  “A lawyer’s belief that a witness intends to offer false testimony, however, must be based upon independent investigation of the evidence or upon distinct statements by the client or the witness which support that belief.  A mere inconsistency in the client’s story is insufficient . . . to support the conclusion that a witness will offer false testimony.”  Shockley v. State, 565 A.2d 1373, 1379 (Del. 1989)(quoting People v. Schultheis, 638 P.2d 8, 11 (Colo. Supr. 1981).

Delaware adopted what it described as the prevailing view: “An attorney should have knowledge ‘beyond a reasonable doubt’ before he can determine under Rule 3.3 that his client has committed or is going to commit perjury.  This standard of knowledge is necessary to allow the attorney to represent the client zealously while remaining true to the judicial system.”  565 A.2d at 1379.

In Florida, the 3rd DCA emphasized that “a lawyer’s task is not to determine guilt or innocence, but only to present evidence so that others – either court or jury – can do so.  A lawyer, therefore, should not decide what is true and what is not unless there is compelling support for his conclusion.”  Sanborn v. State, 474 S.2d 309, 313 n.2 (Fla. 3rd DCA 1985).  Accordingly, mere suspicion or inconsistent statements by the defendant, standing alone, are insufficient to establish that the defendant’s testimony would have been false.

BONUS SCENARIO:  
HOW TO AVOID APPOINTMENT OF A RECEIVER 

(Due to time constraints, this scenario was not performed.)

SETTING:  
A courtroom or judge's hearing room.  

An emergency evidentiary hearing on a lender's motion to appoint a receiver for rental property in foreclosure.  Defense counsel calls his client, the borrower, to testify about the amount of monthly rents defendant borrower is receiving from tenants at the subject property. Do the rents exceed operating expenses for the property?  If so, borrower has not been turning the rents over to the lender and a receiver will likely be appointed.  If not, defendant borrower may be able to keep control of the property. Defendant borrower is sworn in and testifies.  After the predicate questions, he is asked: 

Defense Counsel:     

Mr. Green, are you accepting rental payments from your tenants in the 30 townhomes on Apollo Beach? 

Defendant Green:  
Yes, I am.  I will say, however, that the units are only 10% occupied and I've had to reduce the rental rates due to the market, so we are only bringing in a few thousand dollars a month, well short of the monthly operating expenses for the property.  As a result, the property is operating at a loss and there is nothing to turn over to the Bank despite its allegations to the contrary. 

Defense Counsel:  
Your honor, based on the Florida case law discussed today, I submit to the Court that there has been no waste shown, and the appointment of a receiver for this property is unnecessary given the minimal cash flow being produced at the property.

The Court:  
I agree.  While it appears that there are other issues that will need to be addressed in the foreclosure proceeding, given the fact that the rental payments do not meet the monthly operating costs, I will deny the Bank's motion for appointment of a receiver.  Send me an order.

(Judge exits room)

(Defendant Green approaches his counsel)
Defendant Green:
Whew, that was close.  Despite the market, those townhomes on Apollo Beach have been a real cash cow for us.  We've had a 90% occupancy rate over the last year and are using the rental money, which exceeds the monthly operating costs ten-fold, to stay afloat, both business-wise and personally.  That money is also paying your fees, by the way.

Defense Counsel:  
Are you serious?  I suspected as much because I saw the parking lot full of cars when I drove by the property last week, but I didn't know for sure.  Are you now telling me without a doubt that you have a 90% occupancy rate and the rental payments exceed the monthly operating costs?  

Defendant Green:
Yep, sure am.

Defense Counsel:
But you just testified otherwise.

Defendant Green:
I had to.  We couldn't let a receiver take those rental moneys and give them to the Bank – that would have really killed us.  

QUESTIONS:
1.
Does Defense Counsel have an obligation to rectify the situation? 
y. Absolutely not.  The only way he knows his client is lying is through privileged information. 

z. No, because the hearing is over and the Court made its ruling. 

aa. No, it is within Defense Counsel's discretion. 

ab. Yes.  Defense counsel has an affirmative obligation to rectify the situation by taking  reasonable remedial measures. 

ANSWER:  d.  Defense counsel has an affirmative obligation to rectify the situation by taking  reasonable remedial measures. Per Rule 4-3.3(a)(4), Florida Rules of Professional Conduct, Candor toward the Tribunal, "if a lawyer has offered material evidence and thereafter comes to know of its falsity, the lawyer shall take reasonable remedial measures." 

2.
What are reasonable remedial measures as contemplated by Rule 4-3.3(a)(4), Florida Rules  of Professional Conduct? 
ac. Counseling the client confidentially. 

ad. Withdraw from representation.

ae. Informing the Court. 

af. All of the above.  
ANSWER:  d.  Per the commentary to Rule 4-3.3, Florida Rules of Professional Conduct, Candor toward the Tribunal, Defense Counsel should remonstrate with the client confidentially to persuade the client that the false character of the evidence should immediately be disclosed.  If that fails, Defense Counsel should seek to withdraw if that will remedy the situation.  If withdrawal will not remedy the situation or is impossible and the Defense Counsel determines that disclosure is the only measure that will avert a fraud on the court, the Defense Counsel should make disclosure to the court.
3.
What should Defense Counsel have done if Defense Counsel knew his client intended to testify falsely? 

ag. 
Nothing. Defense counsel doesn't know for sure client is going to testify falsely.

ah. Call the client to testify and ask an open ended question to elicit narrative response. 

ai. Call the client  to testify and impeach the client if he testifies falsely.

aj. Attempt to persuade the client to testify truthfully, threaten to disclose the client's intent to commit perjury to the judge, and disclose the fact that the client intends to lie to the tribunal if the threat of disclosure does not successfully persuade the client to testify truthfully.

ANSWER:  d.  Per the commentary to Rule 4-3.3, Florida Rules of Professional Conduct, Candor toward the Tribunal, if Defense Counsel knows that the client intends to commit perjury, Defense Counsel's first duty is to attempt to persuade the client to testify truthfully.  If the client still insists on committing perjury, Defense Counsel must threaten to disclose the client's intent to commit perjury to the judge. If the threat of disclosure does not successfully persuade the client to testify truthfully, Defense Counsel must disclose the fact that the client intends to lie to the tribunal

4.
Are the requirements of Rule 4-3.3, Florida Rules of Professional Conduct, Candor toward the Tribunal, triggered if an advocate suspects that his/her client may testify falsely?

ak. Yes. 

al. Maybe, it depends on the Judge's local procedures. 

am. Maybe, it is within the advocate's discretion. 

an. No. 

ANSWER:  d.  Florida courts have held that inconsistent statements by the client or "mere suspicion" that the client may testify falsely is not enough to trigger the rule. DeHaven v. State, 618 So. 2d 337 (Fla. 2d DCA 1993); Sanborn v. State, 474 So. 2d 309 (Fla. 3d DCA 1985). 
5.
May a criminal defense lawyer allow his client to offer testimony or other evidence that the lawyer knows to be false?
ao. Yes. 

ap. It depends on the nature of the crime. 

aq. No. 

ANSWER:  c.  Per Rule 4-3.3(a)(4), Florida Rules of Professional Conduct, Candor toward the Tribunal, an advocate shall not knowingly permit any witness, including a criminal defendant, to offer testimony or other evidence that the lawyer knows to be false.

6.
Does the advocate have the authority in a civil case to refuse to offer testimony or other proof that the advocate believes is untrustworthy? 

ar. No, it is the client's call. 

as. Yes. 

ANSWER:  b.  Per Rule 4-3.3(c), Florida Rules of Professional Conduct, Candor toward the Tribunal, "a lawyer may refuse to offer evidence that the lawyer reasonably believes is false."  Per the Preamble to the Florida Rules of Professional Conduct, "reasonable belief" or "reasonably believes" when used in reference to a lawyer denotes that the lawyer believes the matter in question and that the circumstances are such that the belief is reasonable 
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