TWO MAJOR RULES OF DEPOSITIONS
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The Florida and Federal Rules of Civil Procedure include two major rules for taking of
depositions. The Rules require objections at depositions to be made concisely, in a nonargumentative
and nonsuggestive manner. In the second instance, the rules permit a party to move for termination or
limit a deposition on the ground the deposition is conducted in bad faith or in a manner of annoyance,
embarrassment or oppression. The rules in part read as follows:

Fed. R. Civ. P. 30(c}(2) reads in part:

An objection must be stated concisely in a nonargumentative and nonsuggestive
manner. A person may instruct a deponent not to answer only when necessary to
preserve a privilege, to enforce a limitation ordered by the court, or to present a motion
under Rule 30(d)(3).

Fed, R. Civ. P, 30(d)(3)(A) reads in part:

Grounds, At any time during a deposition, the deponent or a party may move to
terminate or limit it on the ground that it is being conducted in bad faith or in a manner
that unreasonably annoys, embarrasses, or oppresses the deponent or party. The
motion may be filed In the court where the action is pending or the deposition is being
taken. If the objection deponent or party so demands, the deposition must be
suspended for the time necessary to obtain an order.

Fla.R. Civ. P. 1.310(c) reads in part:

Any objection during a deposition shall be stated concisely and in a nonargumentative
and nonsuggestive manner. A party may instruct a deponent not to answer only when
necessary to preserve a privilege, to enforce a limitation on evidence directed by the
court, or to present a motion under subdivision (d).

Fla. R. Civ. P. 1.310(d) reads in part:

At any time during the taking of the deposition, on motion of a party or of the deponent
and upon a showing that the examination is being conducted in bad faith or in such
manner as unreasonably to annoy, embarrass, or oppress the deponent or party, or that
objection and instruction to a deponent not to answer are being made in violation of
Rule 1.310(c), the court in which the actlon is pending or the circuit court where the
deposition is being taken may order the officer conducting the examination to cease
forthwith from taking the deposition or may limit the scope and manner of the taking of
the deposition under rule 1.280(c).




Two cases are instructive: Smith v Gardy, 569 So.2d 504 (Fla. App. 4 DCA 1990); and State Farm
Mutual Automobile Insurance Company v Dowdy, 445 F. Supp. 2d 1289 (N.D. Okla. 2006), coples of
which are attached.

In Smith, id., the Fourth District affirmed a judgment in favor of defendant in a medical
malpractice action. However, the Court determined to comment on a number of deposition issues. Ina
deposition of one of defendant’s many experts, the defendant’s attorney instructed the expert to not
testify on the standard of care. The court found the instruction improper in violation of the Florida
Rules of Civil Procedure which provided no basis for the defendant attorney’s instruction not to answer,
Further, the Court found that Fla. R. Civ. P. 1.310(d) permitted the suspension of the deposition pending
a ruling, The Court stated “[ulnfortunately, that there is a trend of selective adherence to the rules of
civil procedure by the trial bar.” (d., p. 507.

In Dowdy, supra., plaintiff’s attorney moved to adjourn the deposition and subsequently filed a
motion regarding defendant’s counsel deposition tactics. The motion was granted. The court found 33
instances where counsel answered questions for the deponent, suggested answers or improperly
commented on answers given. Further, defendant’s counsel directed the deponent not to answer
questions. The Court denied a request by plaintiff for a deposition referee and directed the parties to
contact the judge by telephone during recess should further supervision be required. P, 1294,



