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CHAPTER FOUR

“SPEAKING OBJECTIONS” AND INFLAMMATORY STATEMENTS
AT A DEPOSITION

Speaking objections to deposition questions are designed to obscure or hide the
search for the truth by influencing the testimony of a witness. Objections and statements
that a lawyer would not dare to make in the presence of a judge routinely are made at a

deposition. For example:

o “l object. This witness could not possibly know the answer to that.
He wasn't there.”

The typical witness response after hearing that: “| don’t know. | wasn't there.”

. “l object. You can answer if you remember.”
The typical witness response after hearing that: “| don’t remember.”
. “l object. This case involves a totally different set of circumstances,

with different vehicles, different speeds, different times of day, etc.”
The typical witness response after hearing that: “I don’t know. There are too many
variables to compare the two.”

Previously, no rule specifically prohibited speaking objections. Fla.R.Civ.P 1.31 0(c)
provided only that examination of a witness at a deposition “may proceed as permitted
at the trial.” In 1996, the Florida Supreme Court amended Rule 1.310(c) in an apparent
attempt to curb the practice of “speaking objections” during depositions.' Rule 1.310(c)
now includes language requiring “any objection during a deposition to be stated concisely
and in a non-argumentative and non-suggestive manner.” This is the same language that
was added to Fed.R.Civ.P. 30(d)(1) in 1993. “One purpose of the 1993 Amendments to
Fed.R.Civ.P. 30 was to curtail the prior practice of unduly prolonging and unfairly frustrating
the deposition process by lengthy objections and colloquy often including suggested

responses to deponent.”?

'In re Amendments to Florida Rules of Civil Procedure, 682 So.2d 105 (Fla. 1996).
? See State Farm Mutual Automobile Insurance Co. v. Dowdy, 445 F.Supp.2d 1289, 1292 (N.D. Okl. 2008).
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Until the Florida amendment receives definitive interpretation, cases interpreting
the federal rule, which hold that speaking objections are not permissible, can be cited as
- persuasive authority.® The Florida Supreme Court also amended Rule 1.31 0(d) to provide
that a “motion to terminate or limit examination” may be based on conduct in violation
of the amendment to Rule 1.310(c) requiring objections to be stated concisely and in a

nonsuggestive manner.*

Case Law Under Fed.R.Civ.P. 30(d)(1):

1. On a motion to direct counsel to cease obstructionist deposition tactics, in Damaj

v. Farmers Insurance Co.,’ the court entered an order requiring in part that:

Deposing counsel shall instruct the witness to ask deposition counsel,
rather than the witness’s own counsel, for clarification, definition, or expla-
nation of any words, questions or documents presented during the course
of the deposition. . . . Counsel shall not make objections or statements
which might suggest an answer to a witness. Counsel’s statements when
making objections should be succinct and verbally economical, stating
the basis of the objection and nothing more. If the form of the question is
objectionable, counsel should say nothing more than “object to the form of
the question.”®

2. In Armstrong v. Hussmann Corp.,” the court granted a motion to compel and ordered

the payment of attorney fees, stating:

Rule 30(d)(1) also provides that, “Any objection to evidence during a depo-
sition shall be stated concisely and in a non-argumentative and non-sug-
gestive manner.” Plaintiff’s attorneys consistently failed to heed this direc-
tive. Their objections often suggested answers to their client. . . . Because
attorneys are prohibited from making any comments, either on or off the
record, in the presence of a judicial officer, which might suggest or limit a

witness’s answer to an unobjectionable question, such behavior is likewise
prohibited at depositions.™®

¢ See Gleneagle Ship Management Co. v. Leondakos, 602 So.2d 1282 (Fla, 1992).

4682 So.2d at 117,

5164 F.R.D. 559 (N.D. Okla. 1995), opinion withdrawn and superseded on rehearing by 132 F.3d 42 (10th Cir. Okla.) 1997.
8/d. at 561.

7163 F.R.D. 299 (E.D. Mo. 1995).

8 /d. at 302-303.
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3. In granting a motion to compel and for sanctions, the court in Frazier v. Southeastern
Pennsylvania Transportation Authority® interpreted Rule 30(d)(1) to mean that “lawyers
are strictly prohibited from making any comments, either on or off the record, which might
suggest or limit a witness’s answer to an unobjectionable question.”"°

4, In Hall v. Clifton Precision, A Division of Litton Systems, Inc.,"" the court stated:

The witness comes to the deposition to testify, not to indulge in a parody of
Charles McCarthy, with lawyers coaching or bending the witness’s words to
mold a legally convenient record. It is the witness — not the lawyer —who is
the witness. . . . The Federal Rules of Evidence contain no provision allow-
ing lawyers to interrupt the trial testimony of a witness to make a statement.
Such behavior should likewise be prohibited at depositions.'?

Rule 1.310(d) continuously has provided courts the power to terminate or limit the
scope of a deposition “on motion of a party” if the court found that the deposition was
being conducted in “bad faith or in such manner as unreasonably to annoy, embarrass,
or oppress the deponent or party.” All phases of the examination ha\)e been subject to
the control of the court, which has discretion to make any orders necessary to prevent

abuse of the discovery and deposition process. '

Other Case Law:

1. The court in Paramount Communications Inc. v. QVC Network Inc.'* held:

One particular instance of misconduct during a deposition in this case
demonstrates such an astonishing lack of professionalism and civility that
it is worthy of special note here as a lesson for the future — a lesson of
conduct not to be tolerated or repeated. . . . To illustrate, a few excerpts
from the latter stages of the [defendant’s] deposition follow: . . . Don’t “Joe”
me, asshole. . . . You could gag a maggot off a meat wagon. . .. You have

°161 F.R.D. 309 (E.D. Pa. 1995). Distinguished by Odone v. Croda Int's PCL, 170 FR.D. 86, 68 (D.D.C. 1997).
' /d. at 315, citing Hall v, Clifton Precision, 150 F.R.D. 525, 631 (E.D. Pa. 1993).

1150 F.R.D. 525 (ED.Pa. 1993). Some jurisdictions have declined to follow the primary holding concerning attorney-witness conferences.
2/d, at 528-530.

' See 8 Wright & Miller, Federal Practice and Procedure §8§2113 (1971). There are many cases on point.
' 637 A.2d 34 (Del. 1994). Case holding regarding ownership interest has been distinguished by some jurisdictions.
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no concept of what you're doing. . . . You fee makers think you can come
here and sit in somebody’s office, get your meter running, get your full day’s
fee by asking stupid questions. Let's go with it."s

This conduct was found by the court to be ‘outrageous and unacceptable.”'¢ The
appellate court stated that trial courts can consider protective orders and sanctions for
discovery violations, including, excluding the obstreperous attorney from the deposition,
appointing a special master, or assessing fees and costs.

2. In Castillo v. St. Paul Fire & Marine Insurance Co.,"” the trial judge called the conduct
of the plaintiff and his counsel at the plaintiff's deposition, “the most outrageous example
of evasion and obfuscation that | have seen in years [and] a deliberate frustration of
defendants’ attempt to secure discovery.”*® Such conduct included the counsel interfering
with deposition questions and directing the deponent not to answer questions. The
dismissal of the plaintiff’s case and over $5,000 in fees as a sanction were affirmed.

3. The court imposed sanctions against the plaintiff in Van Pilsum v. lowa State
University of Science & Technology,® including payment for half of the deposition costs

and for use of a special master at a subsequent deposition because:

[Plaintiff’'s counsel] repeatedly took it upon himself to restate Defendants’
counsel’s questions in order to “clarify” them for the Plaintiff. [Plaintiff’'s
counsel] consistently interrupted [Defendants’ counsel] and the witness,
interposing “objections” which were thinly veiled instructions to the wit-
ness, who would then incorporate [Plaintiff’s counsel’s] language into her
answer. . . . The style adopted by [Plaintiff’s counsel] has become known as
“Rambo Litigation.” it does not promote the “just, speedy and inexpensive
determination of every action,” as is required by Fed.R.Civ.P. 1. This style,
which may prove effective out of the presence of the court, and may be
impressive to clients as well as ego-gratifying to those who practice it, will
not be tolerated by this court.?°

4, In Stengel v. Kawasaki Heavy Industries, Ltd.?' at a break in the deposition, a

®Id. at 52-53.

®/d. at 55.

7938 F.2d 776 (7th Cir. 1991).
®ld. at 777.

152 FR.D. 179 (S.D. lowa 1993).
2/d. at 180-181.

21116 F.R.D. 263 (N.D.Tex., 1987).
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court reporter overheard the lawyers for the defendant say that it was their game plan to
“lerk [plaintiff’'s counsel] around.”?? Unreasonable objections to terminology were made

as well as other comments such as:

“Waste of time, ” referring to the deposing attorney’s question; “If you don't
know how to produce evidence and ask a witness questions about some-
thing that is admissible form, either for impeachment or for some other
purpose, then you can’t blame Kawasaki for stonewalling to cover up your
own inadequacies.”; “Big deal.”; “Your (sic) not any more skillful in asking
the question than the other lawyer was in asking the question.”®

These efforts were intended to “frustrate the taking of that deposition and to
evidently prevent any meaningful testimony being taken on behalf of the Plaintiff.”2* The
court imposed sanctions equal to 50 hours of time at $100 per hour for the motion to
compel and 5.5 hours at $150 per hour for court time.

5. The court in Unique Concepts, Inc. v. Brown® imposed sanctions of $693.25 for

the cost of the deposition transcript and a $250 fine for counsel’s conduct, saying:

[Counsel’s] constant interruptions continue throughout the transcript; his
silencing of the witness and obstructive demands for explanations from the
examiner rendered the deposition worthless and an exercise in futility. . . .
They include the following remarks by [counsel] directed at the examiner:

“You are being an obnoxious little twit, Keep your mouth shut.” (Tr.
23)."You are a very rude and impertinent young man.” (Tr. 114). . . .
“If you want to go down to [the judge] and ask for sanctions because
of that, go ahead. | would almost agree to make a contribution of
cash to you if you would promise to use it to take a course in how to
ask questions in a deposition.” (Tr. 34).26

6. In Kelly v. GAF Corp.,?defense counsel “made inconsequential objections and
so hindered the process that [the witness’] deposition, when finally presented in court,

was a hodgepodge, completely lacking in direction and continuity.”® The court chastised

2 |d, at 266.

2 [d, at 267-268,

2 Id. at 268.

%115 F.R.D. 292 (S.D.N.Y. 1987).
% Id, at 292-293.

115 F.R.D. 257 (E.D. Pa. 1987).
I, at 257. : ‘
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counsel as follows:

An irresponsible attorney can make any number of objections, ranging from
frivolous to spurious. The more he makes, the better things are in his favor.
... Frivolous objections such as these destroyed the effectiveness of [the
witness’] testimony.?

Plaintiff’s motion for a new trial was granted.

7. Repetitive objections and colloquy effectively denied counsel a fair opportunity
to take a meaningful deposition in Langston Corp. v. Standard Register Co.%° The court
ordered that the deposition be retaken and that the offending party pay the expenses,
and imposed sanctions consisting of the expense of retaking the deposition plus those
incurred in obtaining the order.

8. Costs and fees for redeposing witnesses were charged personally against counsel
in United States v. Kattar,*' for argumentative questioning, unscheduled interruptions, and
other improper conduct.

9. For further discussion of improper deposition conduct, see Kerper & Stuart, Rambo

Bites the Dust: Current Trends in Deposition Ethics.®

2 19, at 258.
95 F.R.D. 386 (N.D. Ga. 1982).

#1191 F.R.D. 33 (D.N.H. 1999).
222 J. Legal. Prof. 103 (Spring 1998).
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CHAPTER FIVE

INSTRUCTING A WITNESS NOT TO ANSWER QUESTIONS AT A DEPOSITION

The general rule is that a party may obtain discovery regarding any nonprivileged
matter that is relevant to the pending action.” At a deposition, the “evidence objected to
shall be taken subject to the objections.” Only objections to the form of the question need
be made at the deposition to preserve the right to object at the trial. All other objections are
preserved until the trial. The Florida Supreme Court, in /n re Amendments to Florida Rules
of Civil Pro‘cedure,3 adopted certain amendments to Rule 1.310(c), allowing attorneys to
instruct a deponent not to answer questions only when necessary to preserve a privilege,
to enforce a limitation on evidence directed by the court, or to present a motion under
Rule 1.310(d). This change is derived from Federal Rule of Civil Procedure 30(d), as
amended in 1993. The Florida Supreme Court also amended Rule 1.310(d) to provide
that a “motion to terminate or limit examination” may be based on conduct in violation of
the amendment to Rule 1.310(c). It follows from the amendments that the provisions of
Rule 1.380(a) apply to award expenses incurred with the filing of such a motion. Although
some of the federal cases cited below interpret the Federal Rules of Civil Procedure that
existed before the 1993 amendment, the following cases should assist the practitioner
in interpreting Rules 1.310 and 1.380, Florida Rules of Civil Procedure.

1. Smith v. Gardy:*

This is the seminal Florida case which is a must read for all practitioners
when the subject issue arises. Citing Rule 1.280(b)(1) of the Florida Rules of Civil

Procedure, the court stated:

'Fla.R.Civ.P. 1.280(b)(1).
?Rule 1.310(c).
682 S0.2d 105 (Fla. 1996).

*569 S0.2d 504 (Fla. 4th DCA 1990).

47 Updated 9/2007



2007 Handbook on Discovery Practice

“It is not ground for objection that the information sought will be inadmissible
at the trial if the information sought appears reasonably calculated to lead to the
discovery of admissible evidence.”

Dr. Freeman indeed should have answered, and the arrogance of the defense
attorney in instructing the witness not to answer is without legal justification.

There was no proper basis for objection here. The guestions should have
been answered because they were within the scope of subject matter on which
that expert was expected to testify. Nor was there a work product privilege. The
apparent reason that the witness was instructed not to answer was simply because
the defense attorney did not want to reveal adverse information.s

In commenting on the diminished level of conduct by attorneys in depositions, the
court also discussed the importance of maintaining professionalism as well as lawyers’
responsibility of seeking truth and justice, with the sense of honor and fair dealing.

2. Calzaturficio S.C.A.R.P.A. v. Faviano Shoe Company, Inc.®

The District Court for the District of Massachusetts held that the following behavior

by counsel was improper:

[The counsel] conferred with the deponents during questioning, left the room
with a deponent while a question was pending, conferred with deponents while
questions were pending, instructed deponents not to finish answers, suggested to
the deponents how they should answer questions, rephrased opposing counsel’s
questions, instructed witnesses not to answer on grounds other than privilege
grounds, asserted the “asked and answered” questions 81 times, engaged in
length colloquies on the record, and made ad hominem attacks against opposing
counsel.”

3. Quantachrome Corp. v. Micromeritics Instrument Corp.®
In this case, the plaintiff filed a motion to compel and for sanctions alleging
that the defense counsel improperly and repeatedly instructed deponents not to answer

questions based on relevancy or form objections. The defendant responded by stating

Sid. at 507.
®201 F.R.D. 33 (D. Mass. 2001).
7 /d. at 39.

9189 F.R.D. 697 (S.D. Fla. 1999).
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that it refused to answer questions that were not reasonably calculated to lead to the
discovery of admissible evidence. Citing the current version of Rule 30(d)(1), the District
Court for the Southern District of Florida held that it was improper to instruct a witness
not to answer a question based on form and relevancy objections.

4, EEOC v. General Motors Corporation®

In this case, GMC’s counsel instructed a witness not to answer the questions
posed by counsel for the EEOC. The court, citing the current version of Rule 30(d)(1),
Federal Rules of Civil Procedure, held that the counsel’s concerns regarding his client’s
potential civil liability was not a basis for instructing a witness to refrain from answering
questions propounded during a deposition. The court further held that the counsel’s
concern was unfounded since witnesses are absolutely immune from civil suits arising
from their testimony in judicial proceedings, even perjured testimony.

5. Liz Claiborne, Inc. v. Mademoiselle Knitwear, Inc.1°

In this case, the defendants moved to compel two witnesses, to respond to
deposition questions that were objected to on grounds other than privilege. The plaintiff
had objected to a variety of questions, asserting primarily that the questions were not
relevant. The court, in granting the motion to compel, cited the current version of Rule
30(d)(1), Federal Rules of Civil Procedure, and stated, “Absent a claim of privilege,
instructions not to answer questions at a deposition are generally improper.” The court
therefore directed that the witnesses answer all questions relating to the current action,
except for those which he or she is directed not to answer on grounds of attorney-client
privilege or trade secret. The court further stated, “When a witness is so directed, a

statement will be placed on the record indicating the time of the allegedly privileged

°1997 U.8. Dist. LEXIS 17279 (E.D. Mo. Aug. 8, 1997).

121997 U.S. Dist. LEXIS 1272; 1997 WL 53184 (S.D.N.Y. Feb. 10, 1997).
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communication, the parties to the communication, and a general statement of the subject
matter of the communication.”

6. Leiching v. Consolidated Rail Corporation*

The District Court for the Northern District of New York, recommended that defense
counsel be personally assessed $2500.00 of sanctions for abusive and obstructive
discovery practices, including, interposing 1072 objections in the course of 15 depositions,
instructing, a witness not to answer questions based on “totally unjustified” claim of
privilege, instructing a witness not to bring a claims file with him, despite its having been
required by the deposition notice and accusations of unethical conduct directed to
opposing counsel.

7. Riddell Sports, Inc. v. Brooks:'?

The District Court for the Southern District of New York, stated that the conduct of
attorneys directing deponents not to answer certain questions was generally inappropriate
and further stated:

Counsel may direct the witness not to answer a deposition question only
under the following circumstances: (1) “when necessary to preserve a privilege,”
(2) “to enforce a limitation on evidence directed by the court,” or (3) to protect a
witness from an examination “being conducted in bad faith or in such manner as
unreasonably to annoy, embarrass, or oppress the deponent or party.” Fed. R.
Civ.P. 30(d)(1) & (3).

... [T]he party resisting discovery has the burden of supporting its position and
an award of reasonabie expenses, inciuding attorneys fees, is available to the party
that prevails on the motion if his adversary position was not substantially justified.
See Fed.R.Civ.P. 37(a)(4)(sanctions on motion to compel); Fed.R.Civ.P. 30(d)(3)
(making some sanctions applicable to motion for protective order at deposition).'?

" 1996 U.S. Dist. LEXIS 20796 (N.D.N.Y. Oct. 24, 1996).
2158 F.R.D. 555 (S.D. N.Y. 1984). See Fondren v. Republic American Life Insurance Co., 190 F.R.D. 597 (N.D. Okla. 1999).

"*/d. at 557-558 (citations omitted).
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8. Marcum v. Wellman Funeral Home, Inc.'

In this case, during the deposition of the defendant’s vice-president, the defendant’s

counsel instructed him not to answer. At the conclusion of the deposition, the parties

agreed that the deposition would be continued until the following week and concluded at

that time. When the vice-president and the defendant’s counsel appeared at the appointed

time for the continued deposition, the defendant’s counsel indicated that he would permit

the vice president to answer the questions which counsel earlier had instructed him not

to answer. The plaintiffs’ counsel then refused to continue the deposition, and instead

filed a

motion to compel answers to deposition questions and to impose sanctions.

The U.S. Court of Appeals for the Sixth Circuit, affirmed the district court's judgment

and explained the district court’s finding as follows:

The district court found that the defendant’s counsel had improperly instructed his
client not to answer the questions at issue, and sanctioned counsel for that action.
However, the district court also found, and that finding is not clearly erroneous,
that one week after the deposition in which the unjustified instruction was given,
defendant’s counsel made the defendant available for additional questioning,
specifically for the purpose of answering the previously unanswered questions and
resolving the dispute about them, and that plaintiffs’ counsel refused to question
defendant further. Plaintiffs’ counsel instead proceeded to file a motion to compel
answers and for sanctions. The district court ruled that plaintiffs’ counsel had
prolonged the dispute by refusing to continue with the defendant’s deposition and
that under the circumstances the motion to compel and for sanctions was denied
and that plaintiffs would not permitted to further depose the defendant.s

As 1o the issue of plaintiffs’ requested sanctions, the Sixth Circuit stated:

Plaintiffs offer no authority to support their contention that the failure of an opposing
party to answer questions the first time around causes irreparable harm to the
party propounding the questions because, once the answering party has had time
to think about the questions, his answers will not be truthful. We have found no
authority for that proposition, and we reject it.s

* 30 F.3d
1 id. at 2.

% id. at 2.

134 (6th Cir. 1994) (Note: opinion not designated for publication).
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9. Wilson v. Martin County Hospital District'”

The District Court for the Western District of Texas, granted a motion to compel in
a Title VIl case wherein the defense attorney instructed the deponent not to answer, on
the basis of preserving matters which are confidential and privileged. The court granted
the motion to compel in part, as to the evidence asserted as confidential, and denied it
in part, as to the evidence asserted as privileged. In making its holding, the Court stated
that despite the type of objections raised by the defense attorney, “[I]t is the duty of the
attorney instructing the witness not to answer to immediately seek a protective order,” and
pointed out that the defense attorney in the case failed to seek a protective order and left
it to the plaintiff to bring the matter before the court in the form of a motion to compel.'®

10.  Nutmeg Insurance Co. v. Atwell, Vogel & Sterling, A Division of

Equifax Services, Inc."®

The District Court for the Western District of Louisiana, imposed sanctions and costs
in connection with a Motion to Compel, arising from the termination of the Rule 30(b)(6)
discovery deposition of a Nutmeg representative, by Counsel for Nutmeg Insurance Co.
After citing the general rule that instructions not to answer questions at a deposition are
impropet, the court stated:

Even in the case of an instruction not to answer based on privilege,
the party who instructs the witness not to answer should immediately seek a
protective order.

Counsel for Nutmeg did not file a motion pursuant to Rule 30(d), either in
the district where the deposition was being taken or in the court where the action
is pending. Rather counsel unilaterally directed the witness not to answer and left
it to defendant Equifax to bring the matter before the court in the form of a motion
for sanctions. This course of conduct was improper and in violation of the Federal
Rules of Civil Procedure.?°

7 149 F.R.D. 553 (W.D. Tx 1993).
8 Id. at 555
¥120 F.R.D. 504 (W.D. La. 1988).

2/d., at 508 (emphasis original).
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11.  Paparelli v. Prudential Insurance Co. of America:?'

The District Court for the District of Massachusetts, held that (1) party which
employs the procedures of Rule 30(b)(6) to depose the representative of a corporation
must confine the examination to the matters stated “with reasonable particularity” which
are contained in the Notice of Deposition; but (2) counse! for other party could not properly
instruct witness not to answer questions on the ground that they went beyond the subject
matter listed in the notice of deposition. The court held that the remedy for questions that
go beyond the subject matter listed in the notice of deposition is to file a motion to limit
the scope or manner of taking the deposition under Rule 30(d). The court also held that
even upon a “proper” instruction not to answer, to wit: to protect trade secrets or privileged
information, the party should immediately seek a protective order.22

12.  American Hangar Inc. v. Basic Line, Inc.:?

The Massachusetts District Court awarded to the plaintiff, attorney’s fees and costs
incurred in filing a motion to compel, when the defendant’s counsel instructed defense
witnesses not to answer plaintiff’s counsel’s questions.  The court also distinguished
the type of expenses that could be awarded when there is a refusal to answer at a
deposition:

[Wlhen faced with a refusal to answer questions at a deposition, the examining
party may seek an order compelling answers pursuant to Rule 37(a), F.R.Civ.
P. In this connection, any award of expenses to the examining party is limited to
the expenses incurred “in obtaining the order” There is no power to include in
such award the costs associated with taking the deposition at which the refusal to
answer occurred. Itis only after an order compelling answers is entered pursuant
to Rule 37(a), F.R.Civ.P.,, and after a party has persisted in a refusal to answer
can a party obtain expenses in connection with the deposition and then, only in
connection with the deposition at which the refusal to answer was in violation of
the Rule 37(a) order.2*

This opinion provides guidance in interpreting similar rules, Rules 1.380(a)(2)

and 1.380(a)(4), Florida Rules of Civil Procedure.

#108 F.R.D. 727 (D. Mass. 1985},

2/g, at 731.
2105 F.R.D. 173 (D. Mass. 1985).

id, at 175.
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13.  Eggleston v. Chicago Journeyman Plumbers Local Union No. 130, U.A.:%
The U.S. Court of Appeals, Seventh Circuit, stated as follows regarding irrelevant
questions at depositions and circumstances that warrant resorting to courts:

Rule 30(c), Fe. R.Civ.P., says the evidence should be taken subject to the
objections. Some questions of doubt relevancy may be innocuous and nothing is

lost in answering, subject to objection, excepttime. That is the general rule. Other
irrelevant questions, however, may necessarily touch sensitive areas or go beyond
reasonably limits as did some of the race questions propounded to Eggleston. In
such an event, refusing to answer may be justified. . . . There is no more need for a
deponent to seek a protective order for every question when a dispute arises than
there is a need to seek to compel an answer for each unanswered question. If a
particular question is important or opens up a whole area of questionable relevance,
or other serious problems develop which counsel cannot solve themselves, then
resorting to the court may be justified or necessary.?®

14.  International Union of Electrical, Radio and Machine Workers, AFL-CIO
v. Westinghouse Electric Corp.:?

In this case, a deponent refused to answer the defendant’s counsel’s questions,
based upon instruction from the plaintiffs’ counsel not to do so, on the basis of objections to
the relevancy of the questions. Although recognizing that Rule 30(c) should not mandate
disclosure of trade secrets of privileged information merely because such information is
sought through a question asked on deposition, the court stated that ordinarily, objections
based merely on an assertion of irrelevance, wiil not be exempted from the provision of
the rule.®

15.  Coates v. Johnson & Johnson:?

In this case, during a deposition noticed by the defendants, the plaintiff's

counsel instructed his client not to answer certain questions. Defendants then filed a

#657 F.2d 890 (7th Cir. 1981),
#d. at 903.

#91 FR.D. 277 (D.D.C. 1981).
#ld. at 279-280.

%85 F.R.D. 731 (N.D. IIl. 1980).
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motion to compel and the plaintiff filed a motion for a protective order. The Magistrate
granted the defendants’ motion, denied the plaintiff’s motion and, finding that plaintiff's
motion was “completely unnecessary and without a legal basis,” granted defendants
costs, including attorney’s fees, attendant to its opposition of the latter motion. Plaintiff
appealed the Magistrate’s denial and award of costs and attorney’s fees, arguing that
it is not improper to instruct a client not to answer questions counsel deems offensive.
The District Court for the Northern District of lllinois, affirmed the Magistrate’s decision,
stating:

Despite plaintiff's protestations to the contrary, the general rule in this district is that,
absent a claim of privilege, it is improper for counsel at a deposition to instruct a
client to not answer. If counsel objects to a question, he should state his objection
for the record and then allow the question to be answered subject to his objection
... Itis not the prerogative of counsel, but the court to rule on objection.®

16.  Lloyd v. Cessna Aircraft Co.:3!

In this casé, during the depositions of the employees of the Federal Aviation
Administration, the deponents refused to answer certain questions propounded by the
third-party plaintiff. In those instances, the attorney representing the government objected
to the form of the questions and directed the witnesses not to answer. The District Courtfor
the Eastern District of Tennessee held that the government’s conduct was wholly improper
and stated as follows, citing Wright, Law of Federal Courts (3d ed. 1976), 420:

At the taking of a deposition, the witness will be examined and cross examined by
counsel for the parties in the same fashion as at trial, with one important exception.
If there is an objection to a question, the reporter will simply note the objection in the
transcript and the witness will answer the question despite the objection. The court can
consider the objection if the deposition is offered at the trial, and at that time will refuse
to allow reading of the answer to any question which was properly objectionable. If
the witness refuses to answer a question put at a deposition, the examination may be
adjourned, or completed on other matters, and application then made to the court to
compel an answer. This is undesirable, since it delays the deposition and brings the
court into a process which is intended to work largely without judicial supervision,®

%/d. at 733 (citations omitted).
%174 F.R.D. 518 (E.D. Tenn. 1977).

#(d, at 520.
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17.  Ralston Purina Co. v. McFarland:®

Inthis case, the defendant’s counsel deposed the principal witness for the plaintiff, in
an effort to discover information pertaining to the defendant’s defense relating to usage of
trade under the UCC. During that deposition, the plaintiff's counsel instructed the witness
not to answer certain questions. The U.S. Court of Appeals for the Fourth Circuit held:

The action of plaintiff's counsel in directing the [deponent] not to answer the
questions posed to him was indefensible and utterly at variance with the discovery
provisions of the Federal Rules of Civil Procedure. . . . The questions put to
[deponent] were germane to the subject matter of the pending action and therefore
properly within the scope of discovery. They should have been answered and, in
any event, the action of plaintiff's counsel in directing the deponent not to answer
was highly improper. The Rule itself says “Evidence objected to shall be taken
subject to the objections”, and Professor Wright says it means what it says, citing
Shapiro v. Freeman, D.C.N.Y. 1965, 38 F.R.D. 308, for the doctrine: “Counsel for
party had no right to impose silence or instruct witnesses not to answer and if he
believed questions to be without scope of orders he should have done nothing
more than state his objections.” Wright & Miller, Federal Practice and Procedure:
Civil s. 2113 at 419, n. 22 (1970).%

18.  Preyer v. United States Lines, Inc.:*
The District Court for the Eastern District of Pennsylvania stated:

Rule 30(c) provides that “Evidence objected to shall be taken subject to the
objections.” When the objection involves a claim of privilege, a strict application of
this rule would undermine the values thereby protected. But in this case, although
plaintiff's attorney complained that the questions were asked in an ‘incriminatory
context’, . . . there is no real claim of privilege. Where, as here, the objection is
merely based on assertions of itrelevance, the rule should be strictly applied.?

%550 F.2d 967 (4th Cir. 1977).
*d. at 973.
%84 F.R.D. 430 (E.D.Pa. 1973), affd 546 F.2d 418,

®ld. at 431.
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E F IMPORT EXPORT

Serving all of Florida

We buy all types of :

Semi trailers (refrigerated or dry vans)
Backhoes-Motor Graders-Bobcat
Medical trailers (mobile mri) - Cranes
Excavators - Forklifts
All types of trucks
All types of buses
All types of heavy equipment
All types of Batteries
And all types of circuit breakers

Working or Not Working !!!

We Pay Cash

efimportexport@hotmail.com

(305) 720-9899



