Depositions, Errata Sheets,
Reopening, and Termination

¢ his article addresses three
* issues which often arise in
. depositions: First, the na-
ture of changes- that
may make to their testimony

depbr{ents

-through errata shéets; second, the re- -
- .course counsel may have 'when‘such' i
" 'changes are made: and third, the cir- |

cumstances under which a party or a
deponent may terminate a deposition.

Errata Sheets and
Reopening Depositions
Often a deponent is told at the con-
clusion of a deposition, “You have the
right to read and. review your deposi-
tion. The reviewis for aceuracy only and
youcannot change the substance of the
" testimony.” Sound familiar? Lawyers

often represent to witnesses that they

cannot change their testimony, but can

only correct errors. This representation,

however, is not true. - .

Rule 1.310(e) of the Florida Rules of
- Civil Procedure permits a witness to
review his or her deposition testimony
and make corrections to both the form
and substance of the testimony. In Mo-
tel 6, Inc. v, Dowling, 595 So. 24 260
(Fla. 1st DCA 1992), and Feltner v,
Anternationale Nederlanden Bank, N.V,
622 So. 2d 123 (Fla. 4th DCA 1993), cit-
ing this rule, both courts held that a
deponent can make changes of any na-
ture to a transcribed deposition, no
matter how fundamental or substan-
tial. ) :

Any changes made to the deposition
are recorded and filed on errata sheets,
How one obtains the opportunity to in-

Where the witness
substantially
changes his or her
testimony, opposing
counsel has the right
Lo reopen the
depositions and

question the

deponent

by Robert E. Tayior, Jr.

quire about the changes in prior testi-
mony was a principal issue in Motel 6,.
Ine. v. Dowling, In Dowling, three men
stayed overnight at the_ defendant’s
motel. During the evening, Dowling and’
a friend, Bill Hickox, went for ice from
the ice machine, Dowling injured his
knee when he slipped and fell in a
puddle of water which he alleged was
from the faulty ice machine,

Dowling filed suit against the motel.
When' depositions of the plaintiff and
his two companions were taken, Bill
Hickox did not waive reading and sign-
ing his deposition. Later Hirlcav nra.

pared an errata sheet to hig' deposition.
He made three substantive changes in

. his answers to questions, and gave the

reasons for the changes. The deposition
transcript and errata sheet were filed |
approximately one week later. K
The ensuing trial started about two )
weeks later. Hickox was not present at’
the trial, and thus did not proffer-any .
live testimony. Over Motel 6's hearsay
objections, Hickox’s ‘deposition testi-
mony, along with the changes and the

. Teasons for the changes, was read to the

jury. The jury awarded Dowling .
$31,150.43 at the conclusion of the

trial.!

On appeal, the mote] argued that the

result was unfair because it was denied

the opportunity to cross-examine

Hickox concerning his changes. The .
motel also argued that the errata sheet

served as nothing more than an affida-

vit. The court disagreed and held:

If the motel wished to cross-examine Hickox
regarding the changes, the burden was on
the motel to reapen the deposition. Counsel
could have then asked questions which were
made necessary by the changed answers;
questions about the reasons the changes
were made, and questions about where the -
changes originated, or whether the deponent -
‘was with his attorney when the changes
were made. By availing itself of this rem-
edy, the motel could have discovered, pre-
trial, whether the changed answers were the
result of collusion, as the motel now charges,
or were the result of improved memory.?

The court went on to say that “the
two weeks between the filing-of the er-
rata sheets and the trial provided suf-

ficient time to reopen the deposition or
ba 10 o e .




continue the taking of a defendant
physician’s deposition after the deposi-
tion had been suspended to make a
motion to the court. The court held that
Rule 1.310(d) authorizes a party to sus-
pend a deposition for the time neces-
sary to make a motion for an order to
compel complete answers. The court
also stated:

It is clear from the record that the witness'
answers were incomplete and that an appli-
cation to the court was appropriate. The good
cause showing required to'prevent or restrict
the taking of depositions was not pre-
sented.!?

In Tubero v. Ellis, the deponent was
held in contempt of court for suspend-
ing a deposition, which he had been
compelled to attend. After arriving at
the deposition, the deponent (on the
advice of counsel) exerciseéd her right
to suspend, pending court action on &
motion to limit or terminate the depo-
sition as proscribed under the Florida
Rules of Civil Procedure. -

The appellate court held that Rule
1.310(d) permits a party or deponent to
move, at any time during the taking of
a deposition, for the limitation or ter-
mination or taking of the deposition.®?
The court observed that the merit, or
lack thereof, of the motion to terminate
is not determinative of whether the
party's conduct was in contempt of
court.™ In Tubero, the deponent obeyed
the order to appear for the deposition,
but could not be held in contempt for
invoking his right to suspend the depo-
sition.!® The appellate court found that
the trial court erred in not considering
the deponient’s motion to limit or restrict
the deposition. Thus, the court held that

the deponent was not in contempt of’

court.'s
It is not always clear when Rule
1.310(d) should be invoked or when the
circumstances articulated in the rule
. are present. It'is often difficult to tell
when conduct or questioning is inappro-
priaté in a deposition, e.g., whether the
deposition is being conducted in bad
faith, in a manner as unreasonably to
annoy, embarrass, or oppress the
deponent, While the answer may ap-
pear to be one of common sense, the rule
provides that a motion is to be made
before the court and the court is to de-
cide whether the objecting attorney had
a valid basis for the objection.
This rule becomes critical where an
attorney questions a deponent about a

answered by the deponent. Smith v.
Gardy, 569 So. 2d 504, 507 (Fla. 4th
DCA 1990), illustrates an improper
means of dealing with this situation. In
the case, the deponent was asked an ob-
jectionable question and the defending
attorney improperly instructed the wit-
ness not to answer, rather than gus-
pending the deposition. The defending
attorney argued that the answer to the
question, though not admissible-at trial,
would reveal information that would be
devastating beyond repair. The court
held that the attorney’s instruction not
to answer was improper, since the
Florida Rules of Civil Procedure do not
allow an attorney to instruct a witness
not to answer a question.'” Instead, the
court counselled that the attorney could
have instead invoked Rule 1.310(d) and
suspended the deposition to seek an
appropriate protective order.?
Unfortunately, attorneys ave improp-
erly utilizing this procedure and other
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improper tactics more.and more often; - - o - coeen e e e el

The court in Smith v. Gardy summed
up, and lamented, this behavior;

Unfortunately there is a-trend of selective
adherence to the rules of sivil procedure by
the trial bar. We understand that conduct
at depositions has diminishied to the level
that some lawyers now seek and obtain court
permission to bring special masters to depo-
sitions to rule on disputes as they arise . . ..

It also shows that the level of professional-
- ism is not where it should be, Sad!®®

Conclusion _
While there are obviously many ap-
propriate circumstances in which a
party or deponent may utilize errata
sheets and the procedure to suspend a
deposition, often these tools are abused.
[fyou face an errata sheet that substan-
tively changes the deponent’s testi-
mony, you may move to reopen the depo-
sition. If a party has improperly
suspended or “terminated” a deposition,
you may seek fees and costs under Rule
1.380(a). Finally, if you are a “senior

lawyer,” please consider the following -

request of the Smith v. Gardy court: “We

* urge senior lawyers to imbue their jun-
_ ior colleagues with the sense of honor

and fair dealing that our noble profes-
sion warrants."lJ

! Motel 6, Inc. v. Dowling, 595 So. 24 260,
at 28T (Wla 1<+ N A 1QAN
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