UNDERTAKING THE UNPOULAR CUASE

General Topics for discussion after Dinner

How does one prepare to try an unpopular case?  Review each of our scenarios; all have an inherent theme that was exploited advantageously by the attorney for the unpopular cause.  Each attorney in the scenarios we have chosen has used one or more of these approaches to enhance the chances of success.

1.
Establish a general theme for the case.  How can one cast the case to make their version of the facts acceptable to a jury?

2.
Empower the jury.  Give the jury the sense of both the duty and power they need to make 
their own decision, to not be swayed by popular sentiment against your case.

3.
Shape the jury’s thinking.  Jurors come in with their own biases that predispose them to 
see the facts in ways that suit their beliefs.  They see what they believe.  These biases 
have mostly been studied by psychologists who understand the “science” of heuristics, 
the field that can tell us what people are likely to think and do when confronted with an 
unusual or unpleasant situation.  Some biases can be used to favor the defense, others will 
hurt it.

4.
Get concessions on fundamental truths.  That may be easier said than done nowadays, which is one reason why effective jury selection is important.  Nowadays this is often thought of as detoxifying the jury:  finding the jurors who are most likely to cause harm and getting them to admit their prejudices.  Better to find out early rather than when the verdict is returned.  If jurors share similar positive values, some of them may benefit the defense, i.e., belief to a right to a fair trial; to a jury that is “unbiased,” that is, one that hasn’t already decided the case before hearing the evidence.  Do they appear to embrace the idea that the protections of our courts are based on the fundamental concept of personal rights, that it is better that a guilty man go free than that an innocent man be wrongfully convicted; and that a defendant is innocent until proven guilty?  How about the concept of a duty to exercise care not to harm others through negligent or willful conduct?  What are the key words that will evoke the principles you want the jury to associate with your position?

5.
Overcome the jury’s emotions and biases by constantly re-focusing attention to the facts.  Carefully prepare your witnesses to develop the theme of the case, and carefully cross-examine the opposing party’s witnesses to undermine their credibility.  The approach should allow each witness to be crossed on the key weaknesses; “oath, perception, memory, interest.”

6.
Emphasize the contradictions in your opponent’s case.  If the jury gets caught up in what you’re doing they’ll be mentally keeping score for you.  Adams did this very effectively in the Boston Massacre trial.  All lawyers seek to do it.  It is as effective in a case with an unpopular client or cause as it is in any other case.  The big difference is that you have much more to overcome.  The playing field is almost never level, so jump in with both 
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feet.  No relevant contradiction should be overlooked, and even small ones might provide opportunities, a chance to ask the question “Are you as sure about that part of your testimony as you are about the rest of it?”

7.
Emphasize your opponent’s burden.  The greater the responsibility your opponent has the better your chances are of convincing the jury that it was not met.

8.
Take charge; take the initiative, even if you are not legally responsible for meeting a specific burden of proof.  The jury may think you are pushy, but if you are politely and consistently pressing your client’s case, you may gain their begrudging respect.

9.
If you have a relatively unsympathetic client, focus the attention of the jury on yourself, become “the case,” cast it so that your credibility is on the line; if you’re credible, then so is your case.  Adams did this in the Boston Massacre trial.  He emphasized the principles in play, and not the person on trial.  He was the main attraction a good deal of the time, in part because of his celebrity and in part his personality.  If your client is a sympathetic one, then you are there to focus all arguments and questions in a way that the jury thinks about the impact on the client, the “imagine if you will” affect, emphasizing how the client must have felt, and by implication invoking the empathy of the jurors.  Adams did that effectively when it served his purpose to try to get the jury to see what violence the soldiers had borne before they acted justifiably in self-defense.

10.
Things don’t always go as planned.  Consider fall-back positions, a viable Plan B.  This is not a pursuit where we can always snatch victory from the jaws of defeat.  Plan for the worst that can happen, and then work to prevent it.  Adams did this in the Boston Massacre trial when he asked for “benefit of clergy” for the two guardsmen who were convicted.

NOTE:



All of these suggestions and observations are offered with many disclaimers and qualifications.  First of all, the ethical obligations an attorney must honor cannot be overlooked in the zealous pursuit of a cause, and none of the above thoughts suggests otherwise.  Second, no strategy that provokes a jury’s anger and repulsion is going to be effective, so the ideas discussed above are to be considered only in the context of cases where they might be beneficial.  Lastly, the judge before whom the case is tried will determine the limits of aggressive conduct, and most likely would sanction those who overstep the bounds of propriety, who assert unethical positions, or make arguments not supported by the law and the facts.  So common sense must be the first consideration in deciding an approach to every case. Vigorous pursuit of a client’s interests does not mean success at any price.
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