Professional and Ethical Issues Relating to Witnesses

Honorable Manuel Menendez pupillage

I. preparing your witness before trial – anatomy of a murder and the paradine case 
a. Situation: During your initial consult with a potential client, you attempt to jog the client’s mind as to what is his defense? What crosses the line from fact-finding into coaching?  
1) In counseling clients, an attorney must be careful to explain the reality and ramifications of the case thoroughly without counseling the client to testify falsely.  In the first clip, the attorney is more subtle, but still possibly violates the Rules of Professional Conduct.   The second clip shows a more obvious example of counseling by the attorneys as they basically feed the client word for word the story she should use.  This violates Rule 4-3.4(b), which prohibits a lawyer from fabricating evidence, counseling or assisting a witness to testify falsely.  See also Carr v. State, 180 So. 2d 381, 382 (Fla. 2d DCA 1965) (stating a lawyer’s “duty does not include, and his Code of Ethics prohibits, his setting up false claims to enable him to win his client’s cause.  It is unprofessional and dishonorable to deal other than candidly with the facts in the presentation of a cause.”) 
2) Rule 4-3.1 requires a lawyer for a criminal defendant to defend the proceeding as to require that every element of the case be established.  The lawyers in these film clips could argue that their tactics were meant to fulfill this obligation. 
3) Under 4-1.2(d) and 1-1.4(b), a lawyer should explain the law and discuss the legal consequences of any proposed course of conduct with the client to the extent that is reasonably necessary to help the client make informed decisions regarding the representation.  The lawyer may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning, or application of the law.  The attorney shouldn’t narrowly approach the case, as Degler does by laying out for his client the four defenses for murder and egging him into picking one.  Instead, the conversation should be open-ended and focus on the client’s story.  The attorney should explain the law and how it might apply to the facts.   
4) If during the initial consultation, the lawyer realizes that the client expects assistance not permitted by the RPC, under Rule 4-1.2(e), the lawyer must tell the client the relevant limitations on the lawyer’s conduct.  See also Didiego v. Crockett, Franklin & Chasen, P.A. (in re Estate of Montanez), 687 So. 2d 943 (Fla. 3d DCA 1997).
5) If any of the lawyers in the clips were to put their clients on the stand, they risk violating Rule 4-3.3(a)(4) which prohibits an attorney from knowingly permitting a client to testify falsely or offer false evidence. The lawyers in the second clip would be more likely to violate this rule if the story they were nudging her into was completely fabricated.  On the other hand, they could argue that the testimony is not false, but is instead based on facts.    
6) Other relevant rules:
1. Rule 4-4.1(a) In the course of representing a client, a lawyer shall not knowingly make a false statement of material fact or law to a third person.
2. Rule 4-8.4(a) A lawyer shall not violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another. 
3. Rule 4-8.4(c) – “Dishonesty, fraud, deceit, misrepresentation” A lawyer shall not engage in conduct involving dishonesty, fraud, deceit or misrepresentation.”
7) The Board of Governors of the Florida Bar adopted inspirational guidelines.  The following are relevant to counseling clients. 
1. Ideal 2 –   A lawyer should at all times be guided by a fundamental sense of honor, integrity, and fair play, and should counsel his or her client to do likewise.
2. Ideal 3- A lawyers word should be his or her bond.  The lawyer should not knowingly misstate, distort, or improperly exaggerate any fact or opinion and should not permit the lawyer’s silence or inaction to mislead anyone.  
b. Situation: You are counseling your client regarding plea bargains.  Is it over the line to say, “If I tell you to cop out, you will know.”

1) An attorney should discuss plea bargaining with a client.  Under Rule 4-1.2(a), the decision to enter a plea is always the client’s and should be abided by the lawyer.  In clip 1, the attorney is avoiding discussing pleas, thus failing to fully inform and advise his client. He is also taking away the client’s right to decide when and if to plea. 
2) On the civil side, a similar rule applies to settlements.  Settling a case without the client’s consent risks severe disciplinary actions.  See Fla. Bar v. Springer, 873 So. 2d 317 (Fla. 2004) (disbarring an attorney when he “ among other things, settled a case without the client's consent, repeatedly lied to the client, caused a case to be dismissed due to his lack of diligence, and caused the client to incur additional legal expenses as a result of the attorney's falsification of documents”) 
c. Consequences
1) A lawyer faces a hierarchy of sanctions for failing to follow the professional rules.  

2) Admonishment: Ordinarily the appropriate sanction when a lawyer is negligent and fails to act with reasonable diligence in representing a client and causes little or no actual or potential injury to a client.  Fla. Bar v. Shoureas, 913 So. 2d 554, 559 (Fla. 2005) 

3) Public reprimand When a lawyer is negligent and fails to act with reasonable diligence in representing a client and causes injury or potential injury to a client. Id. E,g., The Fla. Bar v. Jasperson, 625 So. 2d 459 (Fla. 1993). 
4) Suspension: When a lawyer (a) knowing fails to perform services for a client or engages in a pattern of neglect and (b) causes injury or potential injury to a client  Id.; See also Florida Bar v. Lopez, 406 So. 2d 1100 (Fla. 1981).  Urging parties or witnesses to testify under oath to matters which an attorney knows, or should know, that witnesses do not believe and which are false, warrants a one-year suspension. 
5) Disbarment: When a lawyer (a) abandons his or her law practice or knowingly fails to perform services or engages in a pattern of neglect and (b) causes serious or potentially serious injury to a client.  See Florida Bar v. Agar, 394 So. 2d 405, 406 (Fla. 1980) (recommending disbarment because the attorney allowed “his case to perpetrate a fraud upon the court and … was the one who suggested the fraud in the first instance.”)   
6) Ineffective assistance of counsel claims
7) Malpractice suits  See Manion v. Nagin, 394 F.3d 1062, 1068 (8th Cir. 2005) (stating “an attorney undertaking an attorney-client relationship assumes fiduciary duties, the breach of which may be actionable”) 
II. Handling your witness during a deposition – scene 1 
a. Situation:: What are the limits during the deposition in talking to your client? How much discussion or prepping may you do with your witness before or during the deposition before crossing the line into coaching?  
1) A lawyer may prepare as much as he/she wishes as the heart of witness preparation is having the witness actually practice answering questions.  A lawyer may give suggestions as to how the answers can be better phrased, but the substance of the answers must come from the witness.  It is when the substance of the information does not come from the witness or documents that the danger of coaching arises. 

2) Rule 4-3.4 does not allow a lawyer to obstruct another party’s access to evidence and it does not allow a lawyer to counsel or assist a witness to testify falsely.  Specifically, Rule 4-3.4(e) states: “A lawyer shall not: . . . assert personal knowledge of facts in issue . . . .” 
3) Appendix A of Local rule 30.1(A)(1) of the United States District Court for the Southern District of Florida addresses this issue:  “General Rule 30.1 prohibits abusive conduct during a deposition and provides both monetary and procedural sanctions for such conduct. Prohibited conduct includes "coaching” of witness, improper instructions not to answer, and off-the-record conferences except for the purpose of determining whether to assert a privilege.”  
b. Can you craft objections in a way that suggests to the witness how you want them to answer? 
1) Federal Rule 30(d)(1) states:  “Any objections . . . shall be stated concisely and in a non-argumentative and non-suggestive manner.”  Guideline F8:  While a question is pending, we will not though objections or otherwise, coach the deponent or suggest an answer.  Local rule 30.1(A)(1) of the United States District Court for the Southern District of Florida provides some guidance when it addresses this issue:  “Objections or statements which have the effect of coaching the witness, instructing the witness concerning the way in which he or she should frame a response, or suggesting an answer to the witness” is considered abusive deposition conduct and is prohibited. 

2) Impropriety of coaching objections.  Florida Bar Standards of Professionalism 1.1: “A lawyer shall at all times avoid the appearance of impropriety.”  Coaching a witness during a deposition though objections is prohibited and may be subject to sanctions under local rules .  An attorney or judge may make a “referral” to the Peer Review Council (“PRC”) of a local county bar association.  While the PRC board may: a) Identify and discuss the violated Standard(s) and explain their purpose, b) Discuss the conduct of the Referred Attorney and explain the reasons for the violation, and c) Recommend ways in which the Referred Attorney should alter his/her conduct in the future to avoid a recurrence of the conduct;  the PRC Board may not: a) Impose any sanction or penalty, b) unduly embarrass, harass or belittle the Referred Attorney, or c) Prepare any writing containing its findings. 

c. Privilege issues- 
1) How much of what you discuss with a witness during breaks in a deposition is privileged?  There is no recognized exception to attorney-client privilege for communication between attorney and client which occurs during break in deposition; if deponent changes his testimony after consulting with his attorney, fact of consultation may be brought out, but substance of communication generally is protected.   Haskell Co. v. Georgia Pacific Co., 684 So.2d 297 (Fla. 5th DCA 1996). See also Hall v. Clifton Precision, 150 FRD 525 (E.D. Pa. 1993). 
2) What if the adversary’s legal staff can overhear your conversation? As long as the attorney was not being reckless and his/her intent was for the communication with the client to be privileged, it is still privileged, even if overheard.   

3) Instructing a client not to answer is limited to privileged matters (atty-client, work product), enforcing a limitation on evidence directed by the court, or to present a motion under Fed.R.Civ.P. 30(d)(4).  I think this is pretty clear in state court now, and has been in federal for a while.  

4)  An attorney my only interrupt a deposition for an off-the-record conference with the witness for the purpose of determining whether to assert a privilege. 

5) Can an attorney seek the social security number of a witness during the deposition? Fed. R. Civ. P. 26(b)(1) states:  “Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action.”  An attorney may ask for the social security number of a witness during the deposition.  The opposing party then has the option of objecting to the relevance of the question then moving for a protective order from the court.  The objecting party must show either: 1) that the information sought is irrelevant, 2) the production of the information sought would be an undue burden, or, 3) that the disclosure would be harmful.  The burden then shifts back to the part seeking disclosure to show that the information, in this case the social security number, is relevant and necessary.  Gober v. city of Leesburg, 197 F.R.D. 519 (M.D.Fla., 2000).  

1. Is there a difference between when the person being asked is your client, or just a witness? 
If the person is your client, then you would have the option of objecting and then seeking a protective order from the court, carrying the burden of showing the production and exposure of the information would be harmful to your client.  As their attorney, you have the duty to protect your client under Rule 4-3.2, but you should also not create unnecessary delay under Rule 4-4.4.  If the person being asked is just a witness, then it is less clear what your obligation to that witness is, especially if that witness does not have their own counsel with them. 

d. Consequences 
1) Local rules may allow for court sanctions for violating ethics standards during depositions.  The county PRC Board may, upon “referral,” discuss a violation with an attorney, but the PRC Board may not impose sanctions, embarrass or harass the attorney, or prepare any writings concerning the Board’s findings.
III.  
the challenges presented by witnesses during trial (Scene 2)
A. Situation: Your witness tells you they plan to lie on the stand during trial. 
1. Rule 4-3.3(a)(4) provides that a lawyer "shall not … permit any witness, including a criminal defendant, to offer testimony or other evidence that the lawyer knows to be false. A lawyer may not offer testimony that the lawyer knows to be false in the form of a narrative unless so ordered by the tribunal. If a lawyer has offered material evidence and thereafter comes to know of its falsity, the lawyer shall take reasonable remedial measures."

2. The Comment to Rule 4-3.3 provides that with regards to civil cases:

a) When evidence that a lawyer knows to be false is provided by a person who is not the client, the lawyer must refuse to offer it regardless of the client's wishes.  

b) When false evidence is offered by the client, however, a conflict may arise between the lawyer's duty to keep the client's revelations confidential and the duty of candor to the court. Upon ascertaining that material evidence is false, the lawyer should seek to persuade the client that the evidence should not be offered or, if it has been offered, that its false character should immediately be disclosed. If the persuasion is ineffective, the lawyer must take reasonable remedial measures.

c) Except in the defense of a criminally accused, the rule generally recognized is that, if necessary to rectify the situation, an advocate must disclose the existence of the client's deception to the court. Such a disclosure can result in grave consequences to the client, including not only a sense of betrayal but also loss of the case and perhaps a prosecution for perjury. But the alternative is that the lawyer cooperate in deceiving the court, thereby subverting the truth-finding process that the adversary system is designed to implement. See rule 4-1.2(d). Furthermore, unless it is clearly understood that the lawyer will act upon the duty to disclose the existence of false evidence, the client can simply reject the lawyer's advice to reveal the false evidence and insist that the lawyer keep silent. Thus, the client could in effect coerce the lawyer into being a party to fraud on the court.

3. The Comment to Rule 4-3.3 provides that with regard to criminal cases:

a) Whether an advocate for a criminally accused has the same duty of disclosure has been intensely debated. While it is agreed that the lawyer should seek to persuade the client to refrain from perjurious testimony, there has been dispute concerning the lawyer's duty when that persuasion fails. If the confrontation with the client occurs before trial, the lawyer ordinarily can withdraw. Withdrawal before trial may not be possible if trial is imminent, if the confrontation with the client does not take place until the trial itself, or if no other counsel is available.

b) The most difficult situation, therefore, arises in a criminal case where the accused insists on testifying when the lawyer knows that the testimony is perjurious. The lawyer's effort to rectify the situation can increase the likelihood of the client's being convicted as well as opening the possibility of a prosecution for perjury. On the other hand, if the lawyer does not exercise control over the proof, the lawyer participates, although in a merely passive way, in deception of the court.

c) Counsel's failure to present two alibi witnesses at capital murder trial was not deficient performance, as element of ineffective assistance of counsel; trial court had ruled that the professional conduct rule prohibiting lawyers from offering false testimony precluded counsel from presenting the two alibi witnesses.  Defendant had no due process right to require his counsel to aid in the commission of a fraud upon the court by presenting perjurious testimony.  Smith v. State, 931 So.2d 790 (Fla. 2006).

4. Florida Ethics Opinion 04-1 provides: "A lawyer whose client has repeatedly stated that the client will commit perjury must withdraw from the representation and inform the court of the client’s intent to lie under oath. When the withdrawal and disclosure occur depends on the circumstances and may be made ex parte in camera if permitted by the court."
B. Situation: Prior to taking the stand, your witness tells you that after reading over their prior deposition testimony, they realize it is wrong.

1. Florida Rule of Professional Conduct 4.3-3(c) provides: "A lawyer may refuse to offer evidence that the lawyer reasonably believes is false."

2. The Comment to Rule 4.3-3 provides:
a) Generally speaking, a lawyer has authority to refuse to offer testimony or other proof that the lawyer believes is untrustworthy. Offering such proof may reflect adversely on the lawyer's ability to discriminate in the quality of evidence and thus impair the lawyer's effectiveness as an advocate. In criminal cases, however, a lawyer may, in some jurisdictions, be denied this authority by constitutional requirements governing the right to counsel.

b) A lawyer may not assist the client or any witness in offering false testimony or other false evidence, nor may the lawyer permit the client or any other witness to testify falsely in the narrative form unless ordered to do so by the tribunal. If a lawyer knows that the client intends to commit perjury, the lawyer's first duty is to attempt to persuade the client to testify truthfully. If the client still insists on committing perjury, the lawyer must threaten to disclose the client's intent to commit perjury to the judge. If the threat of disclosure does not successfully persuade the client to testify truthfully, the lawyer must disclose the fact that the client intends to lie to the tribunal and, per 4-1.6, information sufficient to prevent the commission of the crime of perjury.

3. The Comment to Rule 4.3-3 notes that "an advocate does not vouch for the evidence submitted in a cause; the tribunal is responsible for assessing its probative value."

4. Florida Standards for Imposing Lawyer Sanctions Standard 6.1 provides that public reprimand is appropriate when a lawyer is negligent either in determining whether statements or documents are false or in taking remedial action when material information is being withheld.  Admonishment is appropriate when a lawyer is negligent in determining whether submitted statements or documents are false or in failing to disclose material information upon learning of its falsity, and causes little or no actual or potential injury to a party, or causes little or no adverse or potentially adverse effect on the legal proceeding.
C. Situation: Your witness, without telling you beforehand, testifies in a manner inconsistent with what he told you? 

1. Counsel may not even know if the client has had a better recollection, is just guessing, is lying, etc.

D. Situation: Your witness asks you if testifying in a certain way would help your case, or asks if they should massage the truth?

1. Florida Rules of Professional Responsibility Rule 4-3.4(b) states: "A lawyer shall not … fabricate evidence, counsel or assist a witness to testify falsely … ."
E. Can you make a comment that is encouraging or supportive to your witness in front of the jury while they are on the stand?

1. Ex. Saying after the testimony is done, “Good job.”  Responding with “yes” or “right” after the witness answers a question.  

2. Florida Rules of Professional Responsibility Rule 4-3.4(e) states: "A lawyer shall not … in trial, state a personal opinion about the credibility of a witness unless the statement is authorized by current rule or case law, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the culpability of a civil litigant, or the guilt or innocence of an accused[.]"

3. Prosecutor's statements vouching for honesty and truthfulness of witness violated rule but did not require reversal where no objection and no motion for mistrial was made.  Richmond v. State, 387 So.2d 493 (Fla. 5th DCA 1980). 

F. Consequences- What impact will your response to these situations have on you? 

1. To permit or assist a client or other witness to testify falsely is prohibited by section 837.02, Florida Statutes (1991), which makes perjury in an official proceeding a felony, and by section 777.011, Florida Statutes (1991), which proscribes aiding, abetting, or counseling commission of a felony.  Florida case law also prohibits lawyers from presenting false testimony or evidence.  Kneale v. Williams, 30 So. 2d 284 (Fla. 1947), states that perpetration of a fraud is outside the scope of the professional duty of an attorney and no privilege attaches to communication between an attorney and a client with respect to transactions constituting the making of a false claim or the perpetration of a fraud.  Dodd v. The Florida Bar, 118 So. 2d 17 (Fla. 1960), reminds us that "the courts are ... dependent on members of the bar to ... present the true facts of each cause ... to enable the judge or the jury to [decide the facts] to which the law may be applied. When an attorney ... allows false testimony ... [the attorney] ... makes it impossible for the scales [of justice] to balance." See The Fla. Bar v. Agar, 394 So. 2d 405 (Fla. 1981); The Fla. Bar v. Simons, 391 So. 2d 684 (Fla. 1980).

2. Florida Standards for Imposing Lawyer Sanctions Standard 6.1 provides that disbarment is an appropriate sanction when a lawyer (1) with the intent to deceive the court, knowingly makes a false statement or submits a false document, or (2) improperly withholds material information, and causes serious or potentially serious injury to a party, or causes a significant or potentially significant adverse effect on the legal proceeding.
3. Florida Standards for Imposing Lawyer Sanctions Standard 9.4 provides that agreeing to the client's demand for certain improper behavior or result should not be considered as either aggravating or mitigating factor in considering proper sanction.

4. BUT SEE: Deliberately failing to follow court order to proceed to trial at which client perjury is expected violates prohibition against disregarding ruling of tribunal in course of a proceeding.  The Florida Bar v. Rubin, 549 So.2d 1000 (Fla. 1989).

IV.  
after trial: it’s not over yet

A. Situation: Your witness tells you after the trial that they lied on the stand? 

1. Florida Rule of Professional Responsibility 4-3.3(a)(2) states: "A lawyer shall not knowingly … fail to disclose a material fact to a tribunal when disclosure is necessary to avoid assisting a criminal or fraudulent act by the client."

2. Florida Rule of Professional Responsibility 4-3.3(b) provides: "The duties stated in subdivision (a) continue beyond the conclusion of the proceeding and apply even if compliance requires disclosure of information otherwise protected by rule 4-1.6."

3. The Comment to Rule 4-3.3 provides:

a) If perjured testimony or false evidence has been offered, the advocate's proper course ordinarily is to remonstrate with the client confidentially. If that fails, the advocate should seek to withdraw if that will remedy the situation. Subject to the caveat expressed in the next section of this comment, if withdrawal will not remedy the situation or is impossible and the advocate determines that disclosure is the only measure that will avert a fraud on the court, the advocate should make disclosure to the court. It is for the court then to determine what should be done--making a statement about the matter to the trier of fact, ordering a mistrial, or perhaps nothing. If the false testimony was that of the client, the client may controvert the lawyer's version of their communication when the lawyer discloses the situation to the court. If there is an issue whether the client has committed perjury, the lawyer cannot represent the client in resolution of the issue and a mistrial may be unavoidable. An unscrupulous client might in this way attempt to produce a series of mistrials and thus escape prosecution. However, a second such encounter could be construed as a deliberate abuse of the right to counsel and as such a waiver of the right to further representation.

b) Although the offering of perjured testimony or false evidence is considered a fraud on the tribunal, these situations are distinguishable from that of a client who, upon being arrested, provides false identification to a law enforcement officer. The client's past act of lying to a law enforcement officer does not constitute a fraud on the tribunal, and thus does not trigger the disclosure obligation under this rule, because a false statement to an arresting officer is unworn and occurs prior to the institution of a court proceeding. If the client testifies, the lawyer must attempt to have the client respond to any questions truthfully or by asserting an applicable privilege. Any false statements by the client in the course of the court proceeding will trigger the duties under this rule.

4. Florida Ethics Opinion 82-3, applying the predecessor to Florida's Rules of Professional Conduct, advised: "An attorney who learns that his former client has committed a fraud upon a person or tribunal during the attorney's representation may reveal the fraud to the court only if the client's fraud is clearly established under the guidelines of DR 7-102(B)."
B. Consequences- 

1. Florida Standards for Imposing Lawyer Sanctions Standard 6.1 provides that suspension is appropriate when a lawyer knows that false statements or documents are being submitted to the court or that material information is improperly being withheld, and takes no remedial action.  
