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PREFACE 
 
 Securities arbitration is the intersection of two of the most significant fields of law in 
modern practice.  First there is securities law, most particularly its strict injunctions against the 
commission of fraud and deceit in the selling of stocks and bonds to the investing public.  
Second is arbitration, as a branch of the larger tree of alternative dispute resolution.   
 
 The former provides justice to those defrauded in the making of their investments by 
unscrupulous hucksters, a need keenly felt in these troubled economic times.  The latter provides 
a relatively swift and sure (if somewhat rough) resolution of these matters, in an era where the 
court system strains to near the breaking point from a lack of budget and resources.   
 
 Moreover, securities arbitration often represents a crucial interface between the general 
public and the justice system, for the reasons aforementioned.  Law abiding citizens who would 
otherwise never see the inside of a courtroom might see a panel of arbitrators, at a time when the 
very survival of their finances rests in the balance.  For these and other reasons, this program’s 
exploration of its metes and bounds is crucial to our continuing legal education.   
 
 
THE MODERN ERA BEGINS 
 
 The watershed event for securities arbitration came in early 1987 with the U.S. Supreme 
Court’s decision in Shearson American Express v. McMahon, 482 U.S. 220 (1987), wherein the 
high Court decreed that federal law claims of violations of the federal securities law could be 
lawfully submitted to arbitration, and not be limited to adjudication in the federal courts.  The 
securities industry was clamoring for this result for years, being most desirous of avoiding 
protracted court battles, instead routing disputes with customers and employees to the more 
efficient and supposedly friendly confines of arbitration.   
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 But as the saying goes: be careful for what you wish for, you just might get it.  That is 
pretty much what happened here.  As customers and employees were funneled to securities 
arbitration, they realized it was time to transport many of the tools of traditional litigation to the 
arbitral forum.  Simply put, both sides “lawyered up,” which is how we arrived at the more 
sophisticated process of today.   
 
FINRA---MASTER OF THE FORUM 
 
  
 “FINRA” is the Financial Industry Regulatory Authority.  It is the successor to the NASD 
(the National Association of Securities Dealers).  It is an “SRO,” a “self-regulatory 
organization.”  Decades ago, Congress explicitly legislated authority for Wall Street to 
essentially regulate itself, under the watchful eyes of the SEC, the Securities and Exchange 
Commission.   
 
 FINRA Dispute Resolution, precisely as the name implies, is that branch of FINRA that 
manages all of its arbitration and mediation programs.  About a decade ago, the New York Stock 
Exchange abandoned its own responsibilities in that area, and merged its arbitration function 
with that of FINRA. 
 
 Thus, today all securities arbitration and mediation is conducted under the auspices of 
FINRA and its Dispute Resolution arm, subject to SEC oversight, and with input from time to 
time from Wall Street and various public investor interest groups. 
 
APPLICABLE LAW 
 
 By far and away the most potent claim brought in a FINRA arbitration is one for 
securities fraud, colloquially known as a “10b-5 claim.”  It derives its name from Section 10 of 
the Securities Exchange Act of 1934 and Rule 10b-5 promulgated thereunder.   
 
 10b-5 is a broad anti-fraud prohibition, prohibiting any fraud, deception or artifice in 
connection with the buying or selling of any security.  It is the law that put Martha Stewart and 
Raj Rajaratnam behind bars.  Likewise, it is the linchpin of claims made by ordinary citizens 
against brokers and firms that have deceived them in the conduct of their investment accounts.   
 
 Regarding brokers and firms, the second of the two is often ensnared by “control person 
liability,” found at Section 20 of the aforementioned Securities Exchange Act.  In essence, it 
makes the brokerage firm liable of its failure to properly supervise and prevent fraud by its rogue 
emnployee/broker.   
 
 And while federal securities law plays a key role in securities arbitration, it is by no 
means the sole basis for claims.  Prosaic state law claims, including negligence, breach of 
agency, and conversion often round out the claims filed. 
 
 Finally, FINRA’s own code of conduct provides a further basis for liability.  FINRA 
imposes rules of “commercial honor” upon brokers and firms in dealing with customers.  As the 
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name suggests, this proscription has broad contours.  As such, it is rarely omitted when an 
aggrieved customer brings suit against the Wall Street types.   
 
DRAMATIS PERSONE 
 
 The “Claimant” is the person filing the claim, and is thus the analogue to the plaintiff in a 
civil suit.  Claimants can be individuals or businesses, and they can also sue as representatives of 
their IRAs or pension plans.   
 
 The “Respondent” is the defendant, and typically both the individual broker and the firm 
employing the broker are both named.   
 
 The “Panel” is the group of three arbitrators named to the vast majority of cases.  Newer 
rules permit cases to have a single arbitrator.  However, the three person panel is by far the norm. 
 
CLASS CLAIMS 
 
 Class arbitrations represent one of the more present day areas of controversy.  However, 
FINRA has long ruled that its arbitration process excludes claims by a class, adhering to its view 
that arbitration is a singular process, and thus delimited its availability to those who purport to 
sue on behalf of others. 
 
 This would seem to be especially prescient, given the Supreme Court’s recent decision 
disfavoring class claims in arbitration, as announced in AT&T Mobility LLC v. Concepcion, 
____ U.S. _____ (April 27, 2011), available at the Cornell law school website 
www.law.cornell.edu/supct.   
 
OTHER TOPICS OF INTEREST 
 
 Securities arbitration also brings into play several other unique aspects.  They include, 
but are not limited to: selection of the arbitrators, discovery, the rendering of awards by the 
arbitrators, and grounds for overturning the arbitrators’ award. 
 
 However, this is just the introduction.  The remainder of our program shall deal with 
these and other important issues. 
 
 
 
 
 
 
 
 
 
 
 

http://www.law.cornell.edu/supct�
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Scenario 
 

Tony Techie is 54 years old, single, and works as a teller in a local bank. Tony attended 
Nassau Community College for one year but did not graduate. In July 2008, Tony inherited 
$500,000 from his aunt (the proceeds of a settlement she received a year before her death from a 
lawsuit involving an auto accident). Tony has a sister, who did not inherit from the Aunt because 
(in her words) “your husband would only waste the money on bad investments and harebrained 
schemes”. Tony’s brother-in-law fancies himself to be an entrepreneur and a knowledgeable 
investor.  Prior to inheriting from his Aunt, Tony dabbled in the stock market from 1999-2001 by 
investing in many new technology stocks.  When the Tech Boom ended in a major crash Tony 
lost his life savings of $50,000. He subsequently commenced arbitration against his Broker 
claiming that the investments were unsuitable and over concentrated in the Tech Sector. The 
arbitration was held at the NASD (now FINRA) and resulted in a dismissal of all claims with an 
order that the Broker’s record be expunged.  Since that time, Tony has been trying to build up his 
savings and confines his investments to CDs. 
 

At the suggestion of his brother-in-law, Tony visited the Garden City office of U Trade & 
Lose to meet with a broker—John Cherner, who Tony’s brother-in-law refers to as someone who 
knows when to take risk.  Cherner has been working as a broker for 10 years. He has 3 Sales 
Practice complaints, including one that ended in arbitration. The two complaints were denied by 
the Brokerage Firm and the clients took no further action. The arbitration ended in an award 
against Cherner and the firm, jointly and severally, in the sum of $95,000 plus attorney’s fees 
and costs. An investigation by the Enforcement Section of the NASD after the Award was 
rendered did not result in any disciplinary action.  
 

At the first meeting, Cherner asked Tony a number of questions related to his age, 
occupation, education, prior trading history, income and goals. According to Tony, he told 
Cherner that he earned $58,000 per year, had a 401(k) plan in the amount of $59,000 invested in 
CDs.  Tony also said that he told Cherner that he wanted safe investments with some income as 
this was all the money he had for retirement.  Cherner, on the other hand, states that Tony told 
him that he wanted to “grow my investments quickly and get some income as ‘to boot’”. Cherner 
also claims that Tony told him that he would “run” the suggested investments by his brother-in-
law.  Cherner completed the “New Account” Form listing Tony as an aggressive investor. The 
New Account form was not signed by Tony but he did sign an Account Agreement which 
contained an arbitration clause.  
 

Cherner suggested investments in small cap growth stocks, stocks from companies in 
emerging market countries, REITS, and high yield corporate debt. Cherner also suggested that 
the investment in the small cap sector be in individual stocks that would be traded often to take 
advantage of gains.  Since Tony wanted to enjoy some of the inheritance to buy a BMW, visit 
Europe and buy a boat, he traded on margin. Over the course of a year, Tony’s portfolio declined 
80%.  As the year progressed and the markets declined, Tony had to sell stocks to meet margin 
calls. Though Tony received his monthly statements, he never complained to Cherner about the 
performance of the account. Finally, Tony closed his account putting his remaining funds in 
CDs. He also sold his boat and car.  Tony retained counsel to “sue” Cherner and the Firm.  Since 
Tony lost his last arbitration, he insisted that his attorneys bring suit in New York State Supreme 
Court against the Firm and Cherner. Upon commencement of the action, the defendants filed a 
motion seeking to stay the action because of a valid arbitration agreement. 











AGREEMENT TO ARBITRATE CONTROVERSIES 
 
This Agreement contains a pre-dispute arbitration clause. By signing an arbitration agreement the parties agree as 
follows: 
 

■ All parties to this Agreement are giving up the right to sue each other in court, including the right 
to a trial by jury, except as provided by the rules of the arbitration forum in which a claim is filed. 

 
■ Arbitration awards are generally final and binding; a party’s ability to have a court reverse or 

modify an arbitration award is very limited. 
 
■ The ability of the parties to obtain documents, witness statements and other discovery is generally 

more limited in arbitration than in court proceedings. 
 

■  The arbitrators do not have to explain the reason(s) for their award unless, in an eligible case, a 
joint request for an explained decision has been submitted by all parties to the panel at least 20 
days prior to the first scheduled hearing date. 

 
■ The panel of arbitrators may include a minority of arbitrators who were or are affiliated with the 

securities industry. 
 
■ The rules of some arbitration forums may impose time limits for bringing a claim in arbitration. 

In some cases, a claim that is ineligible for arbitration may be brought in court. 
 
■ The rules of the arbitration forum in which the claim is filed, and any amendments thereto, shall 

be incorporated into this agreement. 
 

You agree that all controversies that may arise between us shall be determined by arbitration. Such controversies 
include, but are not limited to, those involving any transaction in any of your accounts with Bull & Bear, or the 
construction, performance or breach of any agreement between us, whether entered into or occurring prior, on or 
subsequent to the date hereof. 
 
Any arbitration pursuant to this provision shall be conducted only before the Financial Industry Regulatory 
Authority Inc. (“FINRA”) or an arbitration facility provided by any other exchange of which Bull & Bear is a 
member, and in accordance with the respective arbitration rules then in effect at FINRA or such other exchange.  
 
You may elect in the first instance whether arbitration shall be conducted before FINRA or another exchange of 
which Bull & Bear is a member, but if you fail to make such election by registered letter addressed to Bull & Bear 
at the office where you maintain your account before the expiration of five (5) days after receipt of a written 
request from Bull & Bear to make such election, then Bull & Bear may make such election.  
 
Judgment upon the award of the arbitrators may be entered in any court, state or federal, having jurisdiction.  
 
No person shall bring a putative or certified class action to arbitration, nor seek to enforce any pre-dispute 
arbitration agreement against any person who has initiated in court a putative class action or who is a member of a 
putative class who has not opted out of the class with respect to any claims encompassed by the putative class 
action until: (i) the class certification is denied; or (ii) the class is decertified; or (iii) the customer is excluded 
from the class by the court. Such forbearance to enforce an agreement to arbitrate shall not constitute a waiver of 
any rights under this Agreement except to the extent stated herein. 
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