DUTY TO THE CLIENT VS. DUTY TO THE COURT
This article is being submitted by the Vassar B. Carlton American Inn of Court, Melbourne, Florida, and is authored by Attorney Gregory Eisenmenger, Master, Attorney Douglas Marks, Master, and Attorney Steve Moon, Guest of the Inn.


Attorney Moon – Our noble profession is under attack.  It is my opinion that the dislike for our profession has risen to an unprecedented level because lawyers have lost direction.  If we continue down the path we are currently on our system of justice will fail and our democracy will be in peril.


When we were admitted to the Bar we each took an oath and pledged our allegiance to the courts before which we were going to practice.  This allegiance to the court supersedes our responsibilities to the clients we represent.  If you need precedent look no further than the U.S. Supreme Court’s opinion in Nix v. Whiteside, 475 U.S. 157 (1986), a criminal case dealing with an allegation of ineffective assistance of counsel, or Matautea v. Suzuki Motor Co., Ltd., 987 F.2d 1536 (11th Cir. 1993), a civil case,  highlighting the pitfalls of discovery abuse.  In the Matautea case the Eleventh Circuit stated the duty clearly:


All attorneys as ‘officers of the court’, owe duties of complete candor and primary loyalty to the court before which they practice.  An attorney’s duty to a client can never outweigh his or her responsibility to see that our system of justice functions smoothly.  This concept is as old as common law jurisprudence itself.  Matautea at 1546.


Over the years I have witnessed this allegiance eroding due, in part, to the competitive markets in which we practice.  The conflict between zealously representing clients and the duty to preserve our system of justice has become less important than the conflict between profits and losses in the business of law.  Can we zealously represent our clients and still uphold the oath we made to our profession and the system of justice?  I think we can, and must, if our profession and democracy are going to survive.

Attorney Eisenmenger – MICHAEL ASIMOW & RICHARD WEISBERG pose the question in their informative article WHEN THE LAWYER KNOWS THE CLIENT IS GUILTY: CLIENT CONFESSIONS IN LEGAL ETHICS, POPULAR CULTURE, AND LITERATURE “What should a criminal defense lawyer do when the lawyer is certain that the client is factually guilty (usually because the client has confessed to the lawyer), but the client nevertheless insists on a strong defense?  This situation may be the defense lawyer’s worst nightmare.”  While I defer to their article’s wit and wisdom, for me the answer is easy.  You test the quality of the State’s case and hold them to their burden of proof.

Attorney Marks – Due process of law is, perhaps, the defining characteristic of our legal system.  Most lawyers view themselves as champions of due process.  But due process does not exist to guarantee any particular result for any particular client.  It is designed to provide a fair system for the resolution of disputes, protect the rights of all participants in the system, and produce results which, in the aggregate, are viewed as reliable and which justify the people’s confidence in the system.  Where a lawyer ignores his ethical obligations to the system of justice he disserves due process, threatens the integrity of the system, and erodes the public trust that the system depends upon for its survival.  The harm caused is none the lesser because the lawyer was motivated by the desire to zealously represent their client.


Attorney Moon – It is no secret that “Rambo” litigation tactics appeal to many clients.  How do we adhere to the oath, the rules of procedure, and the rules of evidence if we want to remain competitive?  We must always look to our role in preserving the system of justice in order to make these tough decisions.  That was a lot easier when I was a wide eyed law student ready to take on the world.  It is a lot harder now that I have overhead and a family to support.  I find the struggle is easier when I focus on the greater good, the preservation of our system of justice.  Our system of justice is envied by citizens of almost every other country in the world.  Would any of us want to trade places with them when it came to seeking justice?  I know I do not want to.

I believe that unless we adhere to the oath we made to our profession and the system of justice we will not have a profession at all.  We must use all of our skills to protect our clients’ rights but we cannot ignore the duty we each owe to the system of justice that our founding fathers worked so hard to create and thousands have paid the ultimate sacrifice to defend.  It is easy to put our own self interests ahead of our system of justice when we try to remain competitive and solvent.  History has taught us that the path of least resistance is not always the best path, especially when something incredibly important is at stake.  We must protect our system of justice, even if it means personal sacrifice.


We must resist the “win at all cost mentality” if we want to preserve our system of justice and our democracy.  We must ask ourselves what is really at stake each time we consider using the discovery rules or the rules of evidence to harass our opponents or their clients.  Is there any doubt that the dissatisfaction so prevalent in our profession is in part due to the frustration created by “Rambo” litigation tactics?  Is there any doubt that the dissatisfaction with attorneys expressed by the public has something to do with the way people are treated by attorneys during the discovery process?  Wouldn’t we all prefer being treated with respect and candor?
Attorney Marks – Ethical rules proscribing the offer of evidence known to be false, fabricating evidence, assisting a witness to testify falsely, or alluding in opening statement or argument to any matter that will not be supported by admissible evidence, will, in most cases, limit the lengths to which zealous advocates may go in the representation of their clients.  At the outer edges such conduct has few admirers.  Few are the lawyers who would put a witness on the stand whose perjured testimony was known by the lawyer to have been purchased.  But great principles most often die not by cataclysmic explosion but more slowly.  They succumb, over time, to the erosion caused by ignoring the principle, when to follow it is not easy, and requires resolve.  It is well beyond my purpose here to explore the myriad of circumstances where the duty to represent a client may conflict with ethical obligations to the court and the system of justice and how that conflict may be resolved.  I write only to say that when such situations arise, the lawyer’s duty to the court and the system of justice should be analyzed with equal consideration as the lawyer’s duty to the client.

Attorney Eisenmenger – No ethical attorney can argue with the notion that it is improper offering evidence known to be false, fabricating evidence, assisting a witness to testify falsely, or alluding in opening statement or argument to any matter that will not be supported by admissible evidence.  However, we must fight the urge to play “lie detector” and suppress argument, questioning and indeed evidence that is (in the attorney’s opinion) less credible than other evidence.  I believe we have a duty to believe our clients. Our duty is to present our client’s point of view in the best light possible. We are not, nor should we be the gatekeeper.  Unless we have proof of falsity our client’s view of the evidence should prevail.  To do anything less is contrary to our duty to zealously represent the interests of our client.

Attorney Moon – In the criminal field the conflict between a zealous defense and loyalty to the court is much more difficult to manage.  Some argue that you must zealously defend the client to protect the system of justice.  We were all taught that it is better to let a guilty man go free than to convict an innocent man.  I agree with this principle.  I also think that the oath we each make to our system of justice can be preserved while a defendant’s rights are protected.  I value the search for the truth and the pursuit of substantive justice more than I do winning at all costs.


Attorney Marks – The ethical rules which govern the practice of law are, as they should be, filled with references to the ethical obligations owed by a lawyer to his client.  The overwhelming majority of lawyers fulfill these obligations without hesitation.  But what about the obligation of a lawyer to the court and the system of justice in which the lawyer operates.  The lawyer’s ethical obligations to the system of justice and how the lawyer should behave when those obligations are in tension with the interests of his client are among the most vexing ethical questions a lawyer can and must face.

Attorney Eisenmenger – Under the former Code of Professional Responsibility, DR4-101, the confidentiality requirement applied only to information governed by the attorney-client privilege and to information “gained in” the professional relationship that the “client has requested to be held inviolate or the disclosure of which would be embarrassing or would be likely to be detrimental to the client”.  Current Rule 1.6 imposes confidentiality not simply of information “gained in” the attorney-client relationship but on information relating to the representation even if acquired before or after the relationship existed and regardless of whether or not the information was acquired from the client or was identified by the client as information which should be treated as confidential.  See ABA Model Code Comments to Rule 1.6. See also ABA/BNA Lawyers, Manual On Professional Conduct, 55:303.

Pursuant to Rule 1.6 of the Rules of Professional Conduct, a lawyer cannot reveal information “relating to representation of a client” unless the client consents after consultation and subject to certain exceptions not here relevant.  The phrase “information relating to representation of a client” is very broad in its effect.


Attorney Moon – We must all look critically at the state of our profession to effect change.  We must resist the temptation to reciprocate when abuses are committed by our adversaries in an attempt to gain an advantage.  If we each strive to preserve our system of justice the courts will be able to manage the abuses as was demonstrated in the Matautea case.  If we do not then the system of justice as we know it will be forced to change by the public’s growing dissatisfaction with it.  This could mean that the executive or the legislative branches of our government begin to regulate our profession.  Attempts are already being made throughout our union.  I am a firm believer that our democracy can only survive with three separate branches of government to maintain a system of checks and balances.  Our oath to the profession and our determination to preserve our system of justice is the best way to preserve our democracy.
