II.
ARGUMENT   (UNION)
A.
The Essence Test Governs the Disposition of This Matter
"It is axiomatic that the arbitration of labor disputes is highly valued and greatly favored in our Commonwealth. State System of Higher Education (Cheney University) v. State College University Professional Association (PSEA/NEA),743 A.2d 405,409 (Pa. 1999). Consequently, appellate review of such awards has been limited. In Community College of Beaver County v. Community College of Beaver County, Society of the Faculty (PSEA/NEA), 375 A.2d 1267 (Pa. 1977), our Supreme Court articulated a standard of review based on federal case law. In United Steelworkers v. Enterprise Wheel and Car Corp., 363 U.S. 593,599 (1960), the United States Supreme Court stated:
It is the arbitrator's construction which was bargained for and so far as the arbitrator's decision concerns construction of the contract, the courts have no business overruling him because their interpretation of the contract is different from his.  363 U.S. at 599.  The Court did not, however, give arbitrators unlimited authority to interpret contracts, stating that "his award is legitimate only so long as it draws its essence from the collective bargaining agreement.  When the arbitrator's words manifest an infidelity to this obligation, courts have no choice but to refuse enforcement of the award."  Id. at 597.  This standard has been referred to in the years that followed as "the essence test." Id.
In Cheney University, supra, 743 A.2d at 410-11, our Supreme Court again emphasized that "in a challenge to an arbitration award, courts should avoid review of the merits.  Merely because a court differs in its interpretation of the collective bargaining agreement is insufficient justification for vacating an award."  However due to what the Court viewed as a tortured history of prior iterations of the proper standard of review, it set forth a definitive explication of the role of a reviewing court.
[T]he role for a court reviewing a challenge to a labor arbitration award under Act 195 is one of deference.  We hold that in light of the many benefits of arbitration, there is a strong presumption that the Legislature and the parties intended for an arbitrator to be the judge of disputes under a collective bargaining agreement.  That being the case, courts must accord great deference to the award of the arbitrator chosen by the parties A fortiori, in the vast majority of cases, the decision of the arbitrator shall be final and binding upon the parties.  However, there exists an exception to this finality doctrine.  The arbitrator's award must draw its essence from the collective bargaining agreement.  Pursuant to the essence test as stated today, a reviewing court will conduct a two-prong analysis.  First, the court shall determine if the issue as properly defined is within the terms of the collective bargaining agreement.  Second, if the issue is embraced by the agreement, and thus, appropriately before the arbitrator, the arbitrator's award will be upheld if the arbitrator's interpretation can rationally be derived from the collective bargaining agreement.  That is to say, a court will only vacate an arbitrator's award where the award indisputably and genuinely is without foundation in, or fails to logically flow from, the collective bargaining agreement.
Id. at 413.  Any questions concerning the degree of deference to be accorded to an arbitrator's award were resolved by the Court's observation that "deference is the touchstone of the appropriate standard of review."  Id. at 416.  Subsequently, in Office of the Attorney General v. Council 13, American Federation of State, County & Municipal Employees, AFL-CIO, 844 A.2d 1217 (Pa. 2004), the Court again emphasized the degree to which courts are to defer to arbitrators' awards:  "it is the very deferential standard of review that is the essence test that is to be utilized in analyzing the arbitrator's award... ."  844 A.2d at 1223.  
In Office of the Attorney General, supra, the Court also expanded upon the role of the arbitrator in resolving disputes that concern whether an employee has been discharged for "just cause," where that term is undefined in the contract. It held that by leaving the term "just cause" undefined, "it is clear that the parties intended for the arbitrator to have the authority to interpret the terms of the agreement, including the undefined term 'just cause' and to determine whether there was just cause for discharge in this particular case."  Id. at 1224.  The Court observed that "as a general proposition, the concept of just cause, as it is used in labor relations, is not capable of easy and concrete definition."  It continued:
Although there is no exact definition, there is a general consensus as to some of the factors that may be considered in determining whether there is just cause for discharge or discipline, and in evaluating the penalty imposed.  Arbitrators have considered such factors as, inter alia, whether there was any investigation; post-discharge misconduct and pre-discharge misconduct; a grievant's past employment record, length of service, post-discharge rehabilitation; and unequal treatment of employees for similar misconduct.
Id. at 1224-25 (citing Frank Elkouri and Edna Asper Elkouri, How Arbitration Works, 650-54, 670-87 (4th Ed.)).  See also Loyalsock Township Area School District v. Loyalsock Custodial Maintenance, Secretarial and Aide Association, 931 A.2d 75 (Pa. Cmwlth. 2007), vacated on other grounds, 598 Pa. 387,957 A. 2d 231 (2008) (where contract did not define "just cause," parties intended arbitrator to interpret that term).

Here, the agreement between the City and Union does not define the term "just cause," nor does the City contend otherwise. Accordingly, the parties intended the arbitrator to interpret that term.
In applying the essence test, a corollary is that reviewing courts may not disturb the factual determinations of arbitrators if they are supported by the evidence. In Scholastic Technical service Employees v. Pennsylvania State University, 391 A.2d 1097 (Pa. Cmwlth. 1978), the Commonwealth Court stated the rule as follows:
[I]n interpreting a collective bargaining agreement the arbitrator's task is to ascertain the intention of the parties and this is a factual determination.  An arbitrator's factual determinations, like those of a jury, will not be disturbed if they are supported by the evidence, i.e., by the language of the agreement, its context, and any other indicia of the party's intentions... .  If two conclusions can reasonably be drawn from the evidence, the conclusion of the fact finder will prevail.
391 A.2d at 1099 (emphasis supplied).
Contrary to this admonition, the City of Bowman invites this Court to make factual determinations and draw conclusions at odds with the Arbitrator.  That invitation should be rejected as should all attempts by the City to delve into the merits of this dispute.
In addition to attacking the Arbitrator's factual conclusions, the City has invoked the public policy exception to enforcement of arbitration awards.  In Westmoreland Intermediate Unit #7 v. Westmoreland Intermediate Unit #7 Classroom Assistants Educational Support Personnel Association, PSE/NEA, 939 A.2d 855, 865-66 (2007), the Supreme Court reiterated the limited role of a reviewing court but adopted a public policy exception. It held that "upon appropriate challenge by a party, a Court should not enforce a grievance arbitration award that contravenes public policy.  Such policy, however, must be well-defined, dominant, and ascertained by reference to the laws and legal precedents and not from general considerations of supposed public interests."  Although the City has asked this Court to apply the public policy exception to this Award, that exception does not apply in this case. 

The Award herein clearly draws its essence from the parties' collective bargaining agreement, which provided that "The Employer has the right to discipline employees for just cause.  Discipline may include, among other things, suspension without pay, demotion, discharge or such other disciplinary action as the Employer may deem appropriate.  Additionally, the Employer in its sole discretion may substitute a suspension or other disciplinary action for a discharge.  Each case shall be considered on its own merits and the policy and procedure manual."  (CBA, Article 8.1).  Accordingly, upon finding that the City lacked just cause to terminate the Grievant, the Arbitrator had jurisdiction to direct that the Grievant be reinstated, that he be made whole, and that his personnel files be expunged of any reference to the discharge.  The following discussion will establish that this result is fully supported by the record.
B.
The Arbitrator's Findings and Conclusion that Grievant Did Not Engage in Egregious Sexual Harassment or Otherwise Violate the City's Policies Draw Their Essence from the Agreement and Are Supported by the Record.
The arbitrator's award does not violate public policy as no egregious sexual harassment occurred in this matter. The City's first allegation of error is the contention that the Arbitrator's Award violates public policy.  In making this argument, the City has skewed its presentation of selected "facts" in an effort to avoid the result reached by the Arbitrator.  In effect, the City asks this Court to reassess what the City posits to be the "facts" and to ignore or set aside salient factual determinations made by the Arbitrator that were necessary to reach his conclusion that no egregious sexual harassment occurred.  It is respectfully submitted that this Honorable Court should not accept such an invitation.

As emphasized in the foregoing discussion, the factual findings of the Arbitrator are binding on review by this Court.  Scholastic Technical Service Employees, supra, 391 A.2d 1099.  The Arbitrator in this case engaged in a painstaking and thoughtful review of the evidence and concluded that Grievant’s conduct did not constitute egregious sexual harassment. In reaching this conclusion, the Arbitrator found the following facts:
· that the Grievant did engage in repeatedly asking Mr. Rhodes on dates.
· that the Grievant sent inappropriate email messages to Ms. Rhodes and others.
· that the Grievant also admitted to telling inappropriate jokes.
· that Ms. Rhodes also apparently told sexually inappropriate jokes. 
· that other City employees sent inappropriate email messages.
· that the Grievant did engage in two incidents of inappropriate touching, although the circumstances that gave rise to those incidents and the exact nature of the incidents are disputed. 
· that the Grievant is a 13 year employee with no prior discipline. 
The City would have this Court ignore all of these findings and reassess the merits based upon the City’s truncated version of the case.  The law of this Commonwealth does not permit such a reassessment.  As noted above, the Court is bound by the Arbitrator's factual determinations.  This is so even if the Court might have reached a different result in the first instance.  Cheney University, supra.  The Arbitrator in this case carefully reviewed all of the evidence placed before him and found and concluded that Grievant’s actions did not constitute egregious sexual harassment:
As the parties conceded, off-color jokes and inappropriate words can offend, but a discussion of something sexual between two people “might” be okay.  Simply put, there are occasions when sexual banter may constitute sexual harassment and others when it may not.  Under such circumstances, a reasonable work rule regarding sexual harassment will attempt to educate and rehabilitate an alleged harasser.  My review of the Policy leads me to believe that it was drafted in such a spirit. The plain language does not provide for termination for a first offense of sexual harassment.  Because this was the first complaint of sexual harassment against the Grievant, the City lacked just cause to terminate him….I make no finding that egregious sexual harassment occurred here.  While I believe the events as described, I conclude specifically that they do not rise to the level of sexual harassment which can create a hostile work environment.  
(Award at p. 5).  There is ample evidence in the record to support this conclusion.  The findings made by the Arbitrator establish that Grievant’s actions were not egregious sexual harassment. Therefore, the City’s public policy argument against sexual harassment in the workplace is a red herring meant to force the Court to reconsider the Arbitrator’s decision that there is no egregious sexual harassment in the workplace.  The spirit of Title VII and the PHRA are not violated here-the City conducted an investigation, interviewed witnesses and took action.  The problem is that the arbitrator did not agree with that action and found no egregious sexual harassment.  The public policy against sexual harassment is not being violated under the facts of this case.  If the court overturns the Arbitrator’s Award, the Court would be ignoring his findings contrary to the laws of the commonwealth which give deference to the Arbitrator’s decision.
C.
The Supreme Court's Recent PHA Decision is Inapposite.
The present case is clearly distinguishable from cases such as Philadelphia Housing Authority v. American Federation of State, County and Municipal Employees, District Council 33, Local 934, 52 A.3d 1117 (2012), which involved a pervasive pattern of sexual misconduct.  This misconduct included repeated inappropriate physical contact with the victim, such as the harasser grabbing the victim from behind and "grinding" himself into her for approximately 15 seconds.  Another incident involved the harasser hiding himself under a desk and then asking the victim if he could "eat her pussy" while she worked.  He would also throw his arms around the victim and "play with himself” while speaking to her.  Not surprisingly, the arbitrator appropriately and specifically determined that this conduct was "lewd, lascivious and extraordinarily perverse."  The arbitrator expressly found this conduct to be "unacceptable" and, unlike the present case, that it constituted sexual harassment.  However, based on the fact that the harasser discontinued his behavior after receiving a verbal warning, the arbitrator determined that there was not just cause to terminate his employment and directed reinstatement of the employee.
In vacating this award, the Supreme Court declared that "the arbitrator's award forcing PHA to take Mitchell back with full pay – without any sanction at all – violates a well-defined and dominant public policy against sexual harassment in the workplace, a public policy which is grounded in both federal and state law against sex discrimination in employment... ."  Id. at 1123.
The key distinction between PHA and the present case is that the arbitrator in PHA expressly found and concluded that egregious conduct had occurred and that it constituted sexual harassment.  In the present case, the Arbitrator carefully reviewed all of the record evidence and found and concluded that Grievant’s conduct did not constitute sexual harassment.  The Arbitrator's findings in support of his conclusion are binding on the Court and, in applying the restrictive standard of review, dispositive of this issue.
Based upon the foregoing, the Union respectfully submits that the Court must conclude that the Arbitrator's Award is supported by the record and that it does not violate a dominant public policy.
D.
The Arbitrator Made All Factual Findings Necessary to Support His Award.

The City also argues that the Award omits substantial evidence that supports a finding of sexual harassment. In effect, the City asks the Court to reassess the record and to make additional "findings" that the City contends were "omitted" by the Arbitrator.  Such a request patently violates the deferential standard of review applicable to arbitration awards.
In making its argument, the City ignores several salient findings made by the Arbitrator and attempts to have this Court give credence to what the City claims were omissions.  To the contrary, as set forth, supra, it is the Arbitrator's role to review the evidence and to resolve all factual matters necessary to his determination of the issues raised.  Cheney University, supra.  The Court, on appeal, "should avoid review of the merits."  Id.  The fact that the Arbitrator did not deem it necessary to comment upon certain testimony is not a basis for vacating his Award.
In this case, the Arbitrator focused upon the fact that the sexual conduct was not egregious.  The City’s preferred factual averments ignore this finding as if it does not exist.  Merely because the Arbitrator did not discuss the cited testimony does not indicate, much less establish, that he did not consider it.  Moreover, even if he did not consider it, that would not provide any legal basis to vacate or modify the award.  As the Commonwealth Court has stated:  "If two conclusions can reasonably be drawn from the evidence, the conclusion of the fact finder will prevail."  Scholastic Technical Service Employees, supra.  Accordingly, as long as the Arbitrator's findings are supported by the record, they are entitled to great deference on appeal.  Cheney University, supra.  It is the Arbitrator's function to review the evidence and to make all findings necessary to his resolution of the grievance.  In so doing, he will determine what evidence is pertinent and make his factual findings accordingly.  The Arbitrator is not required, as the City suggests, to make every conceivable finding of fact that could be made.  Herein, the Arbitrator wrote a well-crafted Opinion in which all of his findings were carefully set forth and explained.  This Court is asked to give the Award the due deference to which it is entitled.
E.
The Award Does Not Encourage Sexual Harassment in the Workplace.

The City argues that by reinstating the grievant with full back pay, the Award encourages and rewards sexual harassment in the workplace. The most obvious flaw in that argument is that the arbitrator found a lack of egregious sexual harassment, a finding that the City would have the Court ignore. In support of that assertion, it relies upon  Philadelphia Housing Authority. Dist. Council 33, 52 A.3d 1117 (Pa. 2012) ("PHA). The Union has already distinguished that case from the instant one, noting the pervasive nature of the acts that were committed in PHA. While the Court is required to recognize the relationship between the Award and the underlying conduct, and to require, where necessary, some relationship between that conduct violating a dominant public policy and the arbitrator's response, it does not follow that the conduct that the arbitrator found to have occurred mandated a determination of egregious sexual harassment and, therefore, a finding that the City had just cause to terminate the grievant.  Unlike the conduct that occurred in Temple University Hospital v. Temple Hospital Nurses' Association/PASNAP, 2008 WL 8569751 (2008), where the grievant was a nurse who engaged in sexual intercourse with a patient, which was illegal and constituted just cause for discharge, regardless of who initiated the act, the arbitrator's consideration of the res gestae in this matter was appropriate. As the arbitrator noted, "off-color jokes and inappropriate words can offend, but a discussion of something sexual between two consenting individuals may 'be okay."' (Award at 11). The arbitrator's proper observation that "there are occasions when sexual banter may constitute sexual harassment, and others when it may not,” is consistent with the law of sexual harassment. Accordingly, the Award does not encourage sexual harassment in the workplace.
F.
The Award Does Not Infringe Upon the City’s Managerial Rights.
The City argues that the Arbitrator's Award, in some manner, infringes upon its right to discipline employees and to maintain appropriate business records.  There is simply no support for these contentions.
Initially, there is nothing in the Arbitrator's decision which would detract from the City’s ability to discipline employees in appropriate cases, i.e., where "just cause" exists.  The City expressly acknowledges that it agreed to have disciplinary matters reviewed under the "just cause" standard.  When such language is contained in the parties' agreement, it means that the parties intend that the arbitrator determine whether "just cause" exists.  Office of Attorney General, supra.  In this case the Arbitrator found that there was no egregious sexual harassment and no violation of policy sufficient to require termination.  (Award at 5).
What the City is effectively arguing, without saying so, is that an Arbitrator can never disagree with it on a matter of discipline-for to do so would be "contrary" to the City’s authority to discipline.  This circular logic, which would render the contractual "just cause" provision nugatory, should be rejected in its entirety.  The City, having voluntarily agreed to have disciplinary matters reviewed under the "just cause" standard, is bound by "the arbitrator's construction which was bargained for."  Community College of Beaver, supra.
In any event, the Arbitrator's decision does not, in any manner, infringe upon the City's rights and obligations to maintain business records, including personnel files on its employees.  A review of the Award readily discloses that the Arbitrator balanced the City’s need to maintain appropriate records with his conclusion that the City lacked "just cause" to discharge the Grievant by permitting the City to retain records of the complaints and investigations, which may be maintained separate and apart from the Grievant’s personnel files.  (Award at6).  The purpose for expunging any references of this matter from Grievants' personnel files was to ensure that any record of this matter would not be considered in any way with respect to future personnel decisions regarding the Grievant.  (Id).  Thus, the Arbitrator's resolution of this issue was eminently reasonable in that it accommodated the City's need to retain theses records without prejudice to the Grievant.  Accordingly, this determination should be confirmed.
G.
The Award Properly Concluded That Grievant Should Be Reinstated Ender the Policy Because the Policy States There Is No Termination For the First Offense.

Even if this court disagrees with the Arbitrator’s finding that there is no sexual harassment, the policy speaks for itself and says there is no termination for the first offense.  Accordingly, the Award should not be disturbed because the City did not follow its own sexual harassment policy.  
The Policy contains a complaint procedure, which in part sets forth the possible results of an investigation into allegations of sexual harassment.  In circumstances where the City determines that sexual harassment did occur, the Policy provides as follows:

In the case of a one-time, first-offense, the investigation shall remain open for periodic checks with the harasser and complainant by the Investigation Team to make sure that the alleged conduct has stopped, the complaint and determination shall be noted in the harasser’s personnel file for a period of one (1) year, and the harasser shall be warned that Employer will not tolerate sexually offensive conduct or sexual harassment and that retaliation or repeat conduct shall result in termination of employment . . . . In the case of repeated, sexually-offensive conduct or a second determination of sexual harassment, the investigation shall remain open for periodic checks with the complaining person to make sure the alleged conduct has stopped.  The complaint and determination shall be noted in the harasser’s personnel file.  The employment of the harasser shall be terminated in accordance with applicable law or ordinance.  
Here, this is a one-time offense, so as per the policy, Grievant is not subject to the penalty of termination.  Nor can the City consider the various incodents as “repeated” or multiple offenses because Grievant was unaware of any problems, and could not have changed his allegedly offensive conduct, until after it was investigated.  Accordingly, even under the policy as established by the City, the policy requires progressive discipline and not termination for the transgressor.  Under the policy, Grievant should have received a warning and not been terminated.
