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Rules Of Procedure And Of Professional Conduct
And Other Authorities

SCENARIO 1: REHEARING FROM A PCA.
Florida Rules of Professional Conduct Rule 4-3.1.  Meritorious Claims and Contentions.

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis for doing so that is not frivolous, which includes a good faith argument for an extension, modification, or reversal of existing law. A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every element of the case be established.
Florida Rules of Professional Conduct Rule 4-3.2 Expediting Litigation.

A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client.
Dilatory practices bring the administration of justice into disrepute. Delay should not be indulged merely for the convenience of the advocates or for the purpose of frustrating an opposing party’s attempt to obtain rightful redress or repose. It is not a justification that similar conduct is often tolerated by the bench and bar. The question is whether a competent lawyer acting in good faith would regard the course of action as having some substantial purpose other than delay. Realizing financial or other benefit from otherwise improper delay in litigation is not a legitimate interest of the client.
Florida Rules of Professional Conduct Rule 4-8.2, Judicial and Legal Officials.
(a) Impugning Qualifications and Integrity of Judges or Other Officers.

A lawyer shall not make a statement that the lawyer knows to be false or with reckless disregard as to its truth or falsity concerning the qualifications or integrity of a judge, mediator, arbitrator, adjudicatory officer, public legal officer, juror or member of the venire, or candidate for election or appointment to judicial or legal office.

Florida Rules of Professional Conduct Rule 4-8.4, Misconduct.

A lawyer shall not:

….
(d) engage in conduct in connection with the practice of law that is prejudicial to the administration of justice, including to knowingly, or through callous indifference, disparage, humiliate, or discriminate against litigants, jurors, witnesses, court personnel, or other lawyers on any basis, including, but not limited to, on account of race, ethnicity, gender, religion, national origin, disability, marital status, sexual orientation, age, socioeconomic status, employment, or physical characteristic.
Florida Rule of Appellate Procedure 9.330(a): Rehearing 

(a) Time for Filing; Contents; Response. A motion for rehearing, clarification, or certification may be filed within 15 days of an order or within such other time set by the court. A motion for rehearing shall state with particularity the points of law or fact that, in the opinion of the movant, the court has overlooked or misapprehended in its decision, and shall not present issues not previously raised in the proceeding. A motion for clarification shall state with particularity the points of law or fact in the court's decision that, in the opinion of the movant, are in need of clarification. A response may be served within 10 days of service of the motion. When a decision is entered without opinion, and a party believes that a written opinion would provide a legitimate basis for supreme court review, the motion may include a request that the court issue a written opinion. If such a request is made by an attorney, it shall include the following statement:  

I express a belief, based upon a reasoned and studied professional judgment, that a written opinion will provide a legitimate basis for supreme court review because (state with specificity the reasons why the supreme court would be likely to grant review if an opinion were written). 

s/____________________________ 
Attorney for___________________ (Name of party) 
_____________________________ (address and phone number) 
_____________________________ 
_____________________________ 
_____________________________ (Florida Bar number) 

(b) Limitation. A party shall not file more than 1 motion for rehearing or for clarification of decision and 1 motion for certification with respect to a particular decision. 

Whipple v. State, 431 So. 2d 1011, 1012-13 (Fla. 2d DCA 1983) (“Counsel should not use such motion [rehearing] as a vehicle to reargue the merits of the court's decision or to express displeasure with its judgment.” (citing Green)).

State v. Green, 105 So. 2d 817, 818-19 (Fla. 1st DCA 1958), cert. discharged, 112 So. 2d 571 (Fla. 1959) (addressing function of a motion (then petition) for rehearing):

Certainly it is not the function of a petition for rehearing to furnish a medium through which counsel may advise the court that they disagree with its conclusion, to reargue matters already discussed in briefs and oral argument and necessarily considered by the court, or to request the court to change its mind as to a matter which has already received the careful attention of the judges, or to further delay the termination of litigation.

Banderas v. Advance Petroleum, Inc., 716 So. 2d 876, 876-77 (Fla. 3d DCA 1998) (on motion for rehearing and order to show cause):
It appears that counsel for the appellant is using the Motion for Rehearing solely as a tool to express his personal displeasure with this Court's conclusion. That is a flagrant violation of Rule 9.330(a).

…
Because of counsel for the appellant's flagrant abuse of the Rules of Appellate Procedure and, because we find the said Motion for Rehearing to be both frivolous and insulting, we order, pursuant to Rule 9.410, said counsel, Lionel Barnet, to show cause in writing, within Twenty (20) days of the date we issue this opinion, why monetary and/or other sanctions should not be imposed upon him by this Court.

Furthermore, pursuant to the mandatory language contained in 5-H Corp. v. Padovano, 708 So.2d 244 (Fla.1997), we are directing that the Clerk of this Court provide a copy of this opinion to the Florida Bar.


Snell v. State, 522 So. 2d 407, 407 (Fla. 5th DCA 1988) (On Motion for Rehearing) (“As grounds for his motion for rehearing he says nothing more than what he said in his brief on appeal. This is an abuse of the procedure for rehearing and causes a waste of time for everyone concerned. Because this is not an isolated instance we write to discourage the practice.”).

Other Authorities:
Alfert, Robert Jr., “Appellate Motions for Rehearing, When is Enough Really Enough?,” The Florida Bar Journal, April 1999.
Gonzalez, Carlos F., and Rodriguez-Albizu, “Motions for Rehearing and Rehearing En Banc: Tips for the Trade,” The Record, Vo. XVII, No. 2, Spring 2010.

Judicial Management Council, “Final Report and Recommendations, Committee on Per Curiam Affirmed Decisions,” May 2000.  http://www.flcourts.org/sct/sctdocs/library.html#reports.

Marion v. Orlando Pain & Medical Rehabilitation, 36 Fla. L. Weekly D109, 2011 WL 111418 (Fla. 5th DCA Jan. 12, 2011) (On Motion For Sanctions granted for filing of an improper and scandalous motion for rehearing directed to a PCA).
5-H Corp. v. Padovano, 708 So. 2d 244 (Fla. 1997) (denying petition for writ of prohibition seeking to disqualify all First DCA judges from participating in appeal brought by lawyer who previously filed improper motion for rehearing, prompting court to refer him to the Bar, in turn prompting the lawyer to file a JQC complaint against the judges – good discussion of ethical considerations of judges and lawyers).
Webster, Peter D., Ethics & Professionalism on Appeal, 85-Jan Fla. B.J. 16 (2011).
Literary Reference: To be “between Scylla and Charybdis” is to be in a “Catch-22” situation, forced to choose between equally unacceptable alternatives.  From Homer’s Odyssey, in which Odysseus must pass through a narrow strait between the man-eating monster Scylla and the whirlpool monster Charybdis.

SCENARIO 2: REHEARING EN BANC.
Florida Rules of Professional Conduct Rule 4-3.1.  Meritorious Claims and Contentions; Rule 4-3.2, Expediting Litigation; Rule 4-8.2, Judicial and Legal Officials; Rule 4-8.4, Misconduct. (Text of these rules is set out above for Scenario 1).
Other Rules of Professional Conduct pertinent to Scenario 2:

Florida Rules of Professional Conduct Rule 5-4.1, 5-4.2, Partner/Associate Responsibilities.

Rule 4-5.1, Responsibilities of Partners, Managers, and Supervisory Lawyers.

 (a) Duties Concerning Adherence to Rules of Professional Conduct. A partner in a law firm, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers therein conform to the Rules of Professional Conduct.

(b) Supervisory Lawyer's Duties. Any lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.
(c) Responsibility for Rules Violations. A lawyer shall be responsible for another lawyer's violation of the Rules of Professional Conduct if:

(1) the lawyer orders the specific conduct or, with knowledge thereof, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer practices or has direct supervisory authority over the other lawyer, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

Rule 4-5.2, Responsibilities of a Subordinate Lawyer.
(a) Rules of Professional Conduct Apply. A lawyer is bound by the Rules of Professional Conduct notwithstanding that the lawyer acted at the direction of another person.

(b) Reliance on Supervisor's Opinion. A subordinate lawyer does not violate the Rules of Professional Conduct if that lawyer acts in accordance with a supervisory lawyer's reasonable resolution of an arguable question of professional duty.

Florida Rule of Appellate Procedure 9.331: Rehearing En Banc

(d) Rehearings En Banc. 

(1) Generally. A rehearing en banc may be ordered by a district court of appeal on its own motion or on motion of a party. Within the time prescribed by rule 9.330, a party may move for an en banc rehearing solely on the grounds that the case is of exceptional importance or that such consideration is necessary to maintain uniformity in the court's decisions. A motion based on any other ground shall be stricken. A response may be served within 10 days of service of the motion. A vote will not be taken on the motion unless requested by a judge on the panel that heard the proceeding, or by any judge in regular active service on the court. Judges who did not sit on the panel are under no obligation to consider the motion unless a vote is requested.

(2) Required Statement for Rehearing En Banc. A rehearing en banc is an extraordinary proceeding. In every case the duty of counsel is discharged without filing a motion for rehearing en banc unless one of the grounds set forth in (1) is clearly met. If filed by an attorney, the motion shall contain either or both of the following statements: 

I express a belief, based on a reasoned and studied professional judgment, that the panel decision is of exceptional importance.

Or 

I express a belief, based on a reasoned and studied professional judgment, that the panel decision is contrary to the following decision(s) of this court and that a consideration by the full court is necessary to maintain uniformity of decisions in this court (citing specifically the case or cases). 
/s/ __________________________
Attorney for .....(name of party)..... 
.....(address and phone number)..... 
Florida Bar No. .................... 

Other Authorities:

Kuvin v. City of Coral Gables, Case No. 3D05-2845, “City of Coral Gables’ Motion for Rehearing En Banc, Sept. 5, 2007.

2

