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In this article, I will use the terms “ethics” and “professionalism” to mean two different (although, at times, overlapping) concepts.  By the term ethics, I mean that body of rules that establishes a floor for behavior by members of the legal profession.  Those rules of conduct are enforced by the threat of sanctions.  Lawyers know that if they violate one of those rules (and are caught) they will likely face some sort of punishment.  Ethical rules can be taught in law school.  Professionalism, on the other hand, is a much more esoteric concept.  Think of it as akin to the concepts of manners or civility.  Professionalism in this sense can also be taught.  I seriously doubt, however, that it can be taught in law school.  Like manners and civility, I suspect that, if it has not been “hard-wired” into one’s psyche at a relatively young age, one will have to blunder through one’s professional life without it.

In the appellate process, there are some things that so obviously constitute ethical violations that one would think nobody who has any business practicing law would ever commit them.  Unfortunately, one would be wrong in making that assumption.


One would think, for instance, that any lawyer would know better than to include in a motion for rehearing the statement that “‘[t]his Appellate Court has either ignored the law or is not interested in determining the law.’”
  Similarly, one cannot help but wonder how someone who is capable of stating in a motion for rehearing that (referring to opposing counsel’s arguments made in the appeal) “‘what is truly appalling is that . . . the panel in the instant appeal would buy such nonsense and give credence to such “total b[---]-s[---],”’” and then adding in a footnote that “‘the use of the term “total b[---]s-[---]” without the inclusion of at least 2 or 3 intervening expletives is very kind and generous under the circumstances,’”
 has any business being a member of the legal profession.  Rule Regulating the Florida Bar 4-8.2(a) states that “[a] lawyer shall not make a statement that the lawyer knows to be false or with reckless disregard as to its truth or falsity concerning the qualifications or integrity of a judge . . . .”
  The Oath of Admission to The Florida Bar, itself, “requires applicants to solemnly swear to ‘maintain the respect due to Courts of Justice and Judicial Officers . . . [and] abstain from all offensive personality.’”
  Yet, we see this sort of language far too frequently.  Even more frequent are attacks on the lower tribunals.  Illustrative are cases where, in a brief, the attorney refers to one of the trial court’s findings of fact as “‘Baloney’”
 or calls “the trial judge’s ruling . . . ‘cockeyed and absurd,’” stating that it “demonstrated a ‘most startling absence of legal knowledge and irrational decision . . . .’”


Another common ethical transgression by appellate counsel is the filing of frivolous appeals.  As our supreme court has said, “‘[w]hile counsel does have an obligation to be faithful to [his] [client’s] lawful objectives, that obligation cannot be used to justify unprofessional conduct by elevating the perceived duty to zealously represent over all other duties.’”
  This is because, as an officer of the court, “a lawyer’s duty to his calling and to the administration of justice far outweighs—and must outweigh—even his obligation to his client . . . .”
  Rule Regulating the Florida Bar 4-3.1 states that “[a] lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law or fact for doing so that is not frivolous . . . .”
  This rule clearly applies to appeals.
  Yet, we see a significant number of appeals that can only be described as “frivolous,” that is, clearly lacking in merit.  This is one explanation for the large number of affirmances without opinion by our district courts of appeal.  When requested to prosecute or defend a frivolous position, the attorney “has a duty to advise the client of the potential for sanctions, and that it would be unethical for the attorney to go forward . . . .”
  As another court has observed, “‘[t]he filing of an appeal should never be a conditioned reflex.  “About half the practice of a decent lawyer consists in telling would-be clients that they are damned fools and should stop.”’”


Then there is the duty to disclose.  Rule Regulating the Florida Bar 4-3.3(a)(2) states that “[a] lawyer shall not knowingly . . . fail to disclose a material fact to a tribunal . . . ,” and Rule 4-3.3(a)(3) states that “[a] lawyer shall not knowingly . . . fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel.”
  It is difficult to comprehend why an appellate court in Florida would find it necessary to “emphasize that all counsel who appear before this court must be truthful and fair in their petitions,”
 or remind that “an attorney is first an officer of the court, bound to serve the ends of justice with openness, candor and fairness to all.”
  Yet, this, too, occurs with far too much frequency.  While Rule 4-3.3(a)(3) requires disclosure only of “legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel,”
 “[p]rinciples of professionalism would suggest the propriety of disclosing decisions of other coordinate courts that are on point, as well.”
  The court is almost certain to find those decisions anyway, and failure to disclose and address them might well cause the court to conclude that the attorney cannot be trusted.

I said at the beginning of the article that I would be using the terms “ethics” and “professionalism” to mean two different (although, at times, overlapping) concepts.  Certainly, anybody who was guilty of the type of gross ethical transgressions outlined above could not be considered to be practicing professionalism.  But there is a great deal more behind the concept of professionalism than merely not violating any ethical rules.  What follows are some thoughts on what the concept of professionalism ought to include for appellate practitioners.

When approached regarding the possibility of representation on appeal, a lawyer should be candid with the prospective client—candid about the likelihood of success, the likely cost, and the likely result of success (i.e., whether a successful appeal will resolve the matter or merely secure a new trial).  The lawyer should also discuss with the prospective client the potential benefits of alternative methods of dispute resolution, such as mediation and arbitration, and the possibility of settlement.  If the lawyer is retained, he or she should keep the client fully informed regarding the progress of the appeal, objectively evaluating all developments.

Appellate practitioners, like lawyers generally, should treat everybody involved in the process, including parties, their lawyers and court personnel, with courtesy and respect.  I can assure you that it is counter-productive to accuse opposing parties or their lawyers, either in briefs or at oral argument, of “fabricating evidence,” lying to or “defrauding” the court, or to denigrate the arguments made in opposing briefs.
  At oral argument, one should listen carefully to questions asked by panel members and endeavor to answer them to the best of his or her ability.  It is not a good idea to respond to the questioning judge by saying that you will get to that point later in your argument for many reasons, which should be obvious.

In written materials submitted to the court, one should never misstate or distort any representation of fact or statement of law.  Not only is it unprofessional to do so, but it will inevitably result in the lawyer losing the respect of opposing counsel and the court.

Written submissions and oral arguments should reflect that the lawyer has thoroughly prepared the case, devoting the time necessary to become familiar with the facts and the applicable law.  Judges do not look favorably on arguments made by a lawyer who knows less about the record than do they.  In this same vein, written submissions should reflect that they have been proof-read—i.e., they should be free of obvious typographical errors and grammatical mistakes.  Sloppy written submissions do little to impress the judges who have to read them.

Appellate practitioners should avoid excessive motion practice.  Before filing a motion, one should ask, “is this motion really necessary,” and “what do I hope to accomplish by filing it.”  More often than not, the motions filed in appellate proceedings are utterly unnecessary, and their sole effect is to multiply the proceedings, adding to the time and cost for all involved.


An attorney considering filing a notice of supplemental authority should bear in mind that such notices are intended primarily to provide a means by which practitioners might bring to the attention of the court decisions issued after they filed their last brief.  While it is also permissible to use such a notice to bring to the court’s attention decisions previously overlooked, that is not to say that it may be used “to submit what amounts to an additional brief . . . or to ambush an opponent by deliberately withholding significant case citations until just before oral argument.”
  Such practice demonstrates disrespect for opposing counsel and the court.


Perhaps the most abused aspect of appellate practice is that involving motions for rehearing.
  In 1958, Judge Wiggington explained the purpose of a motion for rehearing:
  The sole and only purpose of a petition for rehearing is to call to the attention of the court some fact, precedent or rule of law which the court has overlooked in rendering its decision. . . .

  . . . .

  [I]t is not the function of a petition for rehearing to furnish a medium through which counsel may advise the court that they disagree with its conclusion, to reargue matters already discussed in briefs and oral argument and necessarily considered by the court, or to request the court to change its mind . . . .

It is, likewise, not intended to permit argument for the first time of matters not raised in the briefs,
 and it is certainly not intended “as an open invitation for an unhappy litigant or attorney . . . to discuss the bottomless depth of the displeasure that one might feel toward th[e] judicial body . . . .”
  Yet, despite repeated admonitions to lawyers,
 and even the threat of sanctions,
 the practice continues.

So, how does one avoid running afoul of ethical or professionalism concepts when engaged in the appellate process?  As far as ethics are concerned, the answer is easy.  If one is worried about whether he or she is about to commit an ethical violation, he or she need only look to the applicable rules which, in Florida, are found in chapter 4 of the Rules Regulating the Florida Bar.
  The answer is not quite so easy with regard to professionalism.  While written guides regarding professional conduct exist,
 they are usually very general.  Perhaps the best advice when it comes to concepts of professionalism is to remember always that, as an officer of the court, the attorney’s first duty is to the justice system; to strive every day to be the best lawyer one can; and to follow “the golden rule,” always treating others as one would like to be treated.
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