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Background Facts:   The City of Schickelville operates a wastewater treatment facility known as Samuels Point.  Beginning in 1990, Samuels Point used methanol to remove nitrogen from the wastewater and allow for its safe discharge into the St. Johns River.  
Samuels Point received Material Safety Data Sheets (MSDS) for methanol with each delivery of methanol.  The material safety data sheets advise the user to keep methanol away from any ignition source, including heat, sparks and fire.  The 2005 MSDS also contains the statement “Never use welding or cutting torch on or near drum (even empty) because product (even just residue) can ignite explosively.”  

Methanol was stored in a 100,000 gallon tank at Samuels Point.  The methanol tank was painted red and displayed the word “Flammable,” approximately one-third of the way up, on the east side of the tank.  The top of the tank contained a venting system, which allowed methanol fumes and vapors to exit the tank. 
The methanol tank was covered by a metal roof, which sustained extensive damage from multiple hurricanes in 2004.  Ultimately, the roof required removal and repair because of this damage.  In early January of 2006, Alan Gordon and Khalil Day went to the City’s supply yard to borrow a city-owned crane to remove the roof of the tank.   Mr. Gordon and Mr. Day were under the impression that the tank did hold some fuel, but they were advised by their Supervisor, Mr. Marsh Mallow, that all fuel had been removed from the tank after the hurricanes. Mr. Mallow was under a deadline to complete all projects.  He also knew the tank was inspected a month prior and that it was ¼ full of methanol at that time.  Despite this knowledge, Mr. Mallow instructed Mr. Day and Mr. Gordon to remove and repair the damaged roof of the tank with a blow torch.  Mr. Day and Mr. Gordon began work on January 21, 2008.  Shortly after they began to remove the roof, a horrible explosion occurred.  Both Mr. Day and Mr. Gordon were seriously injured in the explosion.  
Deposition Testimony

(1) MARY NELSON MORGAN:   Ms. Morgan testified, in a deposition, that Mr. Mallow told her the tank was ¼ full several weeks prior to the incident.  Ms. Morgan testified that this conversation took place during an impromptu “safety meeting” at the water cooler.  
(2) MARSH MALLOW:    Mr. Mallow testified, in his deposition, that he had no such     conversation with Ms. Morgan.   He also testified that he believed the tank was empty and completely safe when he instructed Mr. Day and Mr. Gordon to repair the tank’s roof.  Mr. Mallow testified that he never would have instructed or allowed Mr. Day and Mr. Gordon to work on the roof with a blow torch if he thought there was any methanol in the tank. 

Workers’ Compensation Benefits Provided:  The City of Schickelville, which is self-insured, has a third party servicing agent (TPA), Gibbs, Grouper & Associates (GGA), that administers its workers’ compensation claims.  The employer is governed by a Managed Care Arrangement.  The City and GGA accepted both workers’ compensation claims as compensable and commenced payment of medical and indemnity benefits to Mr. Day and Mr. Gordon.  The City and GGA also provided attendant care services.  Mr. Gordon and Mr. Day are represented by counsel.  Neither attorney filed a petition for benefits.

Mr. Gordon’s wife is a registered nurse.  She works in a burn unit at Shands Hospital Jacksonville. Mr. Gordon and his wife sent a letter to the adjuster at GGA and specifically requested that Mrs. Gordon be permitted to provide skilled nursing services to Mr. Gordon, rather than having a stranger come to their house to provide these services.  After reviewing Mrs. Gordon’s resume and her credentials, GGA agreed to pay Mrs. Gordon at the skilled nursing rate for attendant care services of 12 hours per day.  During the course of Mr. Gordon’s treatment, his wounds became infected.  Mr. Gordon’s treating physician made a referral to an infectious diseases specialist.  Mr. Gordon requested the list of specialists from GGA and selected Dr. Ramen Noodle as the infectious disease specialist with whom he wished to treat.  After receiving his letters to this effect, GGA promptly arranged treatment with Dr. Noodle.

Proceedings Below:    Mr. Gordon, along with his wife Mrs. Gordon, as a consortium Plaintiff, and Mr. Day brought suit against the City for liability pursuant to the “intentional tort” and “unrelated works” exceptions to Fla. Stat.   In an attempt to avoid the exclusivity of § 440.11(1), Fla. Stat., Plaintiffs alleged in their complaint that the City committed an intentional tort by (1) directing Gordon and Day to perform the inherently dangerous and life threatening act of removing the metal roof over the methanol tank by use of an acetylene torch to cut and remove the roof; (2) intentionally failing to have a designated work assignment with safety contingencies before the work began; (3) using inexperienced and untrained City workers to perform the job; and (4) that the City deliberately concealed and/or misrepresented the dangers of performing the work to prevent Gordon and Day from exercising informed judgment about whether to perform the work.  
After sufficient discovery, the City first moved for Summary Judgment against Gordon arguing that it was immune under F.S. 440.11 because Gordon had elected workers’ compensation as his exclusive remedy when Gordon actively solicited attendant care benefits from the TPA, as well as a referral to an infectious disease specialist.  The trial court denied summary judgment on this ground finding that, as a matter of law, Gordon had not elected workers’ compensation as his exclusive remedy based upon these actions. 

Thereafter, the City filed its second motion for summary judgment against both Day and Gordon arguing that 1) workers’ compensation is their exclusive remedy and that they are barred from bringing their lawsuits under the workers’ compensation exclusivity provision found at F.S. 440.11 because the actions of the City employees in question do not rise to the level of an intentional tort; and 2) if not barred by applicable workers’ compensation exclusivity provisions, then the City is immune from both lawsuits under the sovereign immunity provisions of F.S. 768.28. 

On the second motion, the trial court concluded that there was a genuine issue of fact in both cases as to whether or not the facts in the record support an exception to workers’ compensation immunity under F.S. 440.11(b)(2), which requires that the injury or death of an employee be “virtually certain.”  The court also concluded, however, as a matter of law that statutory immunity afforded by F.S. 768.28 is applicable.  Accordingly, the trial court granted the City’s Motions for Summary Judgment filed against Mr. and Mrs. Gordon and Mr. Day on that basis alone.  

The Appeal:  Gordon and Day filed a timely appeal of the final order granting the City final judgment on grounds of sovereign immunity.  The City, in turn, filed a cross-appeal of the trial court’s order denying its first motion for summary judgment against Gordon on the ground that he elected workers’ compensation as his exclusive remedy. The appeal is now before the fictional Sixth District Court of Appeal
Jurisdiction:  There is a question, in this case, of whether the Sixth District Court of Appeal even has jurisdiction to review the City’s cross-appeal.  This is so because, as a general rule, the denial of a motion for summary judgment is a non-final, non-appealable order.  Hudson v. State Farm Mut. Auto. Ins. Co., 716 So. 2d 327 (Fla. 1998).  See also Better Government Ass'n of Sarasota County, Inc. v. State,  802 So. 2d 414 (Fla. 2d DCA 2001).    

The Florida Supreme Court, however, has ruled in a case called Hastings v. Demming, 694 So. 2d 718 (Fla. 1997), that  an appellate court does not have jurisdiction to review a non-final order denying a motion for summary judgment asserting workers’ compensation immunity when the order does not conclusively and finally determine a party’s entitlement to such immunity as a matter of law.   The Court in Hastings seemed to accept the notion that  an appellate court would have jurisdiction if the trial court determined, specifically, as a matter of law, that the employer was not entitled to workers’ compensation immunity.  The Florida Supreme Court noted that “in those limited cases, the party is precluded from having a jury decide whether a plaintiff's remedy is limited to workers' compensation benefits and, therefore, an appeal is proper.”  Hastings v. Demming, 694 So. 2d at  720.

In denying the City’s motion for summary judgment on election of remedies grounds, the trial court ruled, specifically, that, as a matter of law, Gordon had not elected workers’ compensation as his exclusive remedy.  Accordingly, the City should be able to make a good argument, based on  Hastings, that the Sixth District Court of Appeal does have jurisdiction to hear its cross-appeal. Id.  See also Florida Rule of Appellate Procedure 9.130(a)(3)(C)(v)(limiting appeals to the district court of appeal of non-final orders to those that, inter alia, determine that, as a matter of law, a party is not entitled to workers' compensation immunity); Wheeled Coach Industries, Inc. v. Annulis,  852 So. 2d 430 (Fla. 5th DCA 2003) (appellate court had jurisdiction to review denial of motion for summary judgment where the trial court denied the employer’s motion for summary judgment in which it alleged it was entitled to workers’ comp immunity because Annulis had elected the remedy of workers' compensation benefits).

Standard of Review:    Summary judgment is only appropriate where, in the light most favorable to the non-moving party, the pleadings, depositions, answers to interrogatories, admissions, affidavits, and other materials as would be admissible in evidence on file show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law. Fla. R. Civ. P. 1.510(c); Delta Fire Sprinklers, Inc. v. OneBeacon Ins. Co., 937 So. 2d 695, 697-98 (Fla. 5th DCA 2006).   The standard of review for orders on summary judgment is de novo. See, e.g., Major League Baseball v. Morsani, 790 So. 2d 1071, 1074 (Fla. 2001),  Volusia County v. Aberdeen at Ormond Beach, L.P., 760 So. 2d 126, 130 (Fla. 2000); O'Brien v. McMahon, --- So. 3d ----, 2010 WL 3909644 (Fla. 1st DCA 2010).  
In order to carry its burden on a motion for summary judgment, the movant must show conclusively the absence of any genuine issue of material fact. Wills v. Sears, Roebuck & Co., 351 So. 2d 29, 30 (Fla. 1977). If the evidence raises any issue of material fact, if it is conflicting, if it will permit different reasonable inferences, or if it tends to prove the issues, it should be submitted to the jury as a question of fact to be determined by the jury.” Moore v. Morris, 475 So. 2d 666, 668 (Fla. 1985). 
The Issues:
I. Whether the city is immune from liability pursuant to Section 768.28, Florida Statutes?
 (Appeal)
II. Whether the plaintiffs’ acceptance of workers’ compensation benefits from the employer/carrier constituted an election of remedies barring civil suit against the employer?  (Cross-Appeal)

The Law:   
ISSUE I

Section 768.28, Florida Statutes, waives sovereign immunity for tort claims, under certain circumstances, for the State and its agencies and subdivisions. Counties and municipalities are included in the definition of state agencies and subdivisions. 
  

The waiver permits individuals to bring suit and to seek money damages for, inter alia, personal injury or death caused by the negligent or wrongful act or omission of any employee of the agency or subdivision while acting within the scope of his duties.    For the purposes of this brief and factual pattern, there are two relevant provisions of this statute. 
  The first is that:

(1)  No officer, employee, or agent of the state shall be held personally liable or named as a party defendant in these cases unless such officer, employee, or agent acted in bad faith, with a malicious purpose, or in a manner exhibiting wanton and willful disregard of human rights, safety, or property.  Absent  this “mens rea”,  the exclusive remedy for personal injury or death caused by the act or omission of an officer, employee, or agent of the state or any of its subdivisions or agencies shall be against the state or its subdivision or agency. 

(2)  The state or its subdivisions shall not be liable in tort for the acts or omissions of an officer, employee, or agent committed while acting outside the course and scope of her or his employment or committed in bad faith or with malicious purpose or in a manner exhibiting wanton and willful disregard of human rights, safety, or property.

Thus the question is, do the plaintiff’s allegations of “tortious” conduct on the part of their employer, that the trial court found sufficient to overcome the city’s motion for summary judgment based on workers’ compensation exclusivity, doom the plaintiff’s case against an entity entitled to sovereign immunity under Section 768.28, Florida Statutes?

Two relevant cases are:

Elliott v. Dugger, 579 So. 2d 827 (Fla. 1st DCA 1991).    In this case, Mr. Elliot was a correctional officer at the reception and medical center in Lake Butler.  An inmate slipped blood serum, contaminated with the AIDs virus, into Mr. Elliot’s coffee.  The inmate got the serum from another inmate who worked at the medical lab at Lake Butler.  

Fortunately, Mr. Elliot continually tested negative for the virus.  However, Mr. Elliot did suffer mental anguish, anxiety-related nightmares, depression, insomnia, fatigue and crying spells.

Mr. Elliot filed a notice of injury with his employer.  The E/C responded by letter asserting that benefits were not due, citing to Mr. Elliot’s return to work and the absence of any evidence that Mr. Elliot suffered from any medical problems related to the incident.  The letter did not, however, deny that the injury was a compensable work related injury.  Nonetheless, because the E/C did deny benefits, the Court noted that Mr.  Elliot “understandably thought that his claim had been denied.”  

Ultimately, Mr. Elliot sued Prison Health Services, Inc., which was responsible for the supervision and operation of the prison hospital and lab, and its employees, the inmates. They also sued Dugger, as Secretary of DOC, and Harry C. Winslow, the laboratory supervisor, who was alleged to be an employee of the Department of Corrections (“DOC”) or Prison Health Services, or both.  

To overcome the exclusivity provisions of Florida’s workers’ compensation statute, Mr. Elliot contended that Winslow knowingly and wrongfully used inmates as employees in the laboratory, particularly Inmate Dunn, and then hid this fact from inspectors. Mr. Elliot alleged, that as a result, Dunn gained access to the AIDS contaminated serum and took it from the hospital lab where it found its way into Elliott's drink.

The trial court granted the State’s motion for summary judgment, ruling, in pertinent part, that if the actions of the state's employees rose to the level of an intentional tort sufficient to remove the case from the protective umbrella of the  Workers’ Compensation Act, the state would be immune from suit under the sovereign immunity provisions of section 768.28(9)(a).  Mr. Elliot appealed and the First District Court of Appeal affirmed.

The First District Court of Appeal found that  if the allegations of Elliot’s complaint could be construed as sufficient to allege a deliberate intent to injure or to allege conduct that is “virtually certain”  to result in injury or death,  the suit would be barred by section 768.28(9)(a), which makes the state immune from suit for acts of employees committed in bad faith, or with malicious purpose or in a manner exhibiting wanton and willful disregard of human rights, safety, or property.  

Editor’s Note:  Elliot stands for the proposition that conduct which is virtually certain to cause injury or death necessarily implicates the wanton and willful acts exception to state liability contained in section 768.28(9)(a).

Estate of Smith v. Florida Dept. of Children and Families, 34 So. 3d 181 (Fla. 1st DCA 2010).

In this case, the plaintiff was employed at Florida State Hospital in Chatahoochee.   Mr. Smith intervened in a violent physical confrontation between an inmate and a co-worker.  Mr. Smith was beaten, kicked, and choked during the confrontation.   Mr. Smith suffered a heart attack and died.  At the time of his death, Mr. Smith was a unit training rehabilitation specialist in the hospital's forensic unit which houses people deemed incompetent to stand trial or found not guilty by reason of insanity. 

Mr. Smith's estate (“Estate”) filed a wrongful death lawsuit against the Department of Children and Families (“Department”), which operates Florida State Hospital. The complaint alleged the Department had engaged in conduct that is virtually certain to cause injury or death to an employee.  Specifically, the Estate alleged that inmates in the forensic unit tend to be violent and unpredictable.  The Estate also alleged that inmates had attacked employees numerous times prior to the attack that led to Mr. Smith’s death.  The Estate averred that the Department knew of the violent criminal background of the inmate who injured Mr. Smith but “concealed and failed to disclose” the information to employees working in the forensic unit.  As a result, Mr. Smith was unaware of the risk of danger that this particular inmate posed and, as such, unable to exercise an informed judgment as to whether he should intervene to save his fellow employee.  

The trial judge dismissed the Estate’s law suit on sovereign immunity grounds.   The trial court determined that because the language in the complaint was  tantamount to an allegation of wanton and willful disregard for Mr. Smith's safety,  the state had not waived sovereign immunity and was immune from suit. 

The Estate appealed and the First District affirmed.   The Court noted first that the Estate’s allegations closely tracked language in Section 440.11(1)(b), Florida Statutes, which contains an exception to the requirement that workers' compensation be the exclusive remedy for work-related injury or death.  The court noted that an employer is liable for an intentional tort causing the injury or death of an employee if it is proven by clear and convincing evidence that:

The employer engaged in conduct that the employer knew, based on prior similar accidents or on explicit warnings specifically identifying a known danger, was virtually certain to result in injury or death to the employee, and the employee was not aware of the risk because the danger was not apparent and the employer deliberately concealed or misrepresented the danger so as to prevent the employee from exercising informed judgment about whether to perform the work.

The First District Court of Appeal, relying on its decision in Elliot v. Dugger, ruled that the trial judge was correct in dismissing the Estate’s lawsuit.    The Court noted that in Dugger, it had found that when a complaint alleges conduct by a public employer which is “virtually certain” (emphasis mine) to cause injury or death, the suit is barred by    section 768.28(9)(a), which makes the state immune from suit for acts of employees committed in bad faith, or with malicious purpose or in a manner exhibiting wanton and willful disregard of human rights, safety, or property.

Editor’s note: In this case, the Estate appears to have  argued that a plain reading of Section 440.11 applies both to private and public employers.  The Estate may have argued that if the legislature had intended to exclude the state and its agencies and subdivisions from the intentional tort exception to the workers’ compensation statute, it could have done so.   Presuming they did make this argument, the First District Court of Appeal rejected it.  The Court ruled that when one of the provisions of sections 440.11(1) and 768.28(9)(a) conflict,  it is the  provisions of section 768.28(9)(a) which control.   See also McClelland v. Cool, 547 So. 2d 975 (Fla. 2d DCA 1989).  
 

ISSUE II
 
The second issue to be addressed the Court is the election of remedies.  Florida's Workers' Compensation Act, Chapter 440, creates a system to compensate employees for work-related injuries.  The statutory scheme is intended to provide a quick and efficient delivery of disability and medical benefits to an injured worker and to facilitate the workers’ return to gainful reemployment at a reasonable cost to the employer.  The system is a no-fault system.  Under the system, the employee gives up a right to a common-law action for negligence in exchange for strict liability and the rapid recovery of benefits.    
In accord with the intent of the system, section 440.11, Florida Statutes, provides that the payment of workers’ compensation benefits constitutes an exclusive remedy to the employee as well as exclusive liability for the employer.  This exclusivity means that, as a general rule, an employee may not sue his employer to recover damages for injuries received on the job.   
Of course, there are exceptions to this general rule, one of which is relevant here.   This exception is commonly referred to as the “intentional tort” exception. 

An employer’s liability shall be limited to payment of workers’ compensation benefit unless  an employer  commits an intentional tort that causes the injury or death of the employee. For purposes of this paragraph, an employer's actions shall be deemed to constitute an intentional tort and not an accident only when the employee proves, by clear and convincing evidence, that: 
1. The employer deliberately intended to injure the employee; or 
2. The employer engaged in conduct that the employer knew, based on prior similar accidents or on explicit warnings specifically identifying a known danger, was virtually certain to result in injury or death to the employee, and the employee was not aware of the risk because the danger was not apparent and the employer deliberately concealed or misrepresented the danger so as to prevent the employee from exercising informed judgment about whether to perform the work.  
   

The “virtually certain” standard is an objective standard.  As such, the employer’s intent is not relevant. Instead, the relevant inquiry is whether a reasonable person would understand that the employer's conduct was “virtually certain” to result in injury or death to the employee.   See generally Turner v. PCR, Inc., 754 So. 2d 683 (Fla. 2000).  
Even when the employer engages in conduct that is “virtually certain” to result in injury or death, an employee’s right to pursue damages in tort may be foreclosed if the employee elects workers compensation benefits as his exclusive remedy.  The mere acceptance of workers’ compensation benefits does not act to bar civil suit.  Indeed, even if an injured employee files a claim in the workers' compensation forum, stipulates  the injury was covered by the workers' compensation provisions, and accepts benefits from that proceeding, he or she has not necessarily “elected” workers' compensation benefits to the exclusion of the right to pursue a civil tort claim.   Rather, to foreclose a right to a civil suit, the employee’s workers compensation benefit claim must be pursued to "full satisfaction.” The Florida Supreme Court has outlined a two part test to determine whether a civil suit is foreclosed based on an election of workers’ compensation remedies:  (1) the employee must have pursued workers’ compensation benefits to a determination or conclusion on the merits, and (2) there must be evidence of a conscious intent by the claimant to elect the compensation remedy and to waive his other rights.   

The test for election of remedies does not require a party to show both litigation of a workers' compensation case to conclusion on the merits and a separate conscious intent to elect workers' compensation benefit to the exclusion of tort benefit. Rather, litigating a workers' compensation case to a conclusion on the merits manifests a conscious intent to choose workers' compensation benefits to the exclusion of tort benefits.  
Two relevant cases are: 

Petro Stopping Centers, L.P. v. Gall,  23 So. 3d 849 (Fla. 5th DCA 2009).   In this case, Gall was injured on the job while operating a meat tenderizer.  Subsequently,   Gall and the E/C entered into a mediated settlement agreement with regard to Gall's workers' compensation claim.   Petro accepted Gall as being permanently and totally disabled and accordingly became liable to pay PTD benefits.  Petro also agreed to pay Gall’s attorney's fees and costs.   Nonetheless, Gall filed a civil suit against Petro.  Gall's complaint sought recovery of tort damages.   
Although workplace injuries are normally subject to the exclusive liability provisions of Florida's workers' compensation statutes, section 440.11 of the Florida Statutes sets forth limited exceptions to such exclusivity. One exception applies when an employer engages in conduct that the employer knew was virtually certain to result in injury or death to the employee. See § 440.11(1)(b), Fla. Stat. (2006). In her complaint, Gall alleged that Petro and Barry Flowers engaged in such conduct and, accordingly, Gall was entitled to pursue a tort claim too. 

The E/C filed a motion for summary judgment.  Petro contended that it was entitled to immunity from Gall's tort suit pursuant to section 440.11 of the Florida Statutes because Gall had actively pursued to conclusion a claim for workers' compensation benefits and, thus, was barred from seeking a tort recovery pursuant to the doctrine of election of remedies. Specifically, Petro pointed to the mediated settlement agreement.  Petro argued that Gall’s acceptance of workers’ compensation benefits pursuant to the mediated settlement agreement barred Gall from pursuing the instant tort claim.

The trial court denied Petro’s motion for summary judgment.  The court found that Petro failed to demonstrate that Gall had elected the receipt of workers' compensation benefits as her exclusive remedy. The trial court reasoned that an election of remedies requires a conclusion on the merits of Gall's workers' compensation claim.  The court ruled, as well that there must be evidence of the plaintiff’s conscious intent to elect the workers' compensation remedy and to waive her other rights.  
The trial court concluded that Gall had not litigated her workers' compensation case to a conclusion on the merits because “a meditated settlement agreement is not a conclusion on the merits and therefore cannot be the basis of an election of remedies.”  Furthermore, the trial court found that Gall had not shown a conscious intent to choose workers' compensation benefits to the exclusion of her tort claim.  The court pointed to the fact that Gall had filed suit and was actively pursuing the litigation. 
The Fifth District reversed.  The Court found that a mediated settlement agreement did constitute a conclusion on the merits of Gall's workers' compensation claim.   The Court noted that Gall elected her remedy when she actively pursued workers’ compensation benefits and then entered into a mediated settlement of her case.   The Court also noted that an E/C need not show a litigation of a workers' compensation case to conclusion on the merits and a separate conscious intent to elect workers' compensation benefit to the exclusion of tort benefit.  Instead, litigating a workers' compensation case to a conclusion on the merits manifests a conscious intent to choose workers' compensation benefits to the exclusion of tort benefits.
Jones v. Martin Electronics, Inc., 932 So. 2d 1100 (Fla. 2006).   Mr. Jones was injured on the job in an explosion that occurred in a building  on Martin Electronics' premises.    Mr. Jones was so severely injured that he did not regain consciousness for more than two months.  He underwent 24 surgeries and all of his fingers and both thumbs were amputated.  Martin voluntarily provided workers’ compensation benefits, including medical and indemnity benefits.        

At some point, Mr. Jones filed a petition seeking to alter his attendant care benefit.  His wife provided some (or all) of his attendant care and a dispute arose between the parties about the hourly rate for her services.  Prior to a contested hearing on the petition, the parties completed a preprinted standard form stipulation by answering questions with regard to the incident.  On this form, Mr. Jones circled “yes” in response to the statement “accident or occupational disease accepted as compensable.”   
On January 29, 2003, the Judge of Compensation Claims entered an order granting the petition, approving and adopting as a finding of fact the parties' stipulation to the effect that Mr. Jones sustained a compensable injury and awarding additional monies for Mrs. Jones's attendant services.  On appeal, the First District Court of Appeal affirmed the modification.  

Although he continued to receive workers’ compensation benefits,   Jones filed a civil suit against his former employer.    Jones averred that, while his employer did not have any actual intent to injure him, his injuries were caused by his employer’s intentional conduct that was substantially certain to result in injury or death.

Martin, the employer, moved for summary judgment on “election of remedy” grounds.   Martin  alleged that Mr. Jones had elected the workers’ compensation system as his remedy for the injuries alleged in this civil lawsuit, and, therefore, as a matter of law was precluded from recovering damages from Martin Electronics in a civil action.  The trial court denied Martin’s motion for summary judgment, ruling that Mr. Jones was entitled to receive workers' compensation benefits and also pursue his tort action against Martin. Martin appealed.
 
In its opinion, the First District reversed.  The Court held the trial court erred in denying Martin’s motion for summary judgment because Mr. Jones had elected his remedy under the workers' compensation statutory scheme.  The Court found that by filing a petition for additional attendant care benefits, litigating before the Judge of Compensation Claims on the theory that a covered industrial accident occurred, and obtaining an order predicated on the finding that Mr. Jones sustained an injury by accident “implie[d] a conscious intent ... to choose compensation benefits over a tort action.”   Although the First District reversed with instructions to grant Martin’s motion for summary judgment, the court certified the question currently as one of great public importance.  

The Florida Supreme Court accepted the case on discretionary review and reversed the First District Court of Appeal.  The Court found first that Mr. Jones’ petition, wherein he sought an adjustment in attendant care benefit rates, under these circumstances did not amount to pursuit to a conclusion on the merits of a workers' compensation claim and, therefore, did not constitute an inconsistent election of remedies. 
The Court noted that Mr. Jones’ petition was simply a request for a change in the rate used to calculate a benefit that the compensation carrier had been voluntarily providing from the time of injury.  The court found that his petition did not trigger litigation that established Martin’s liability or the extent of his injuries (because Martin never contested liability).  As such, the Court found that Mr. Jones’ petition aimed solely at his attendant care benefits did not constitute litigation to a conclusion on the merits of Mr. Jones's compensation claim and, in accordance with established Florida law, did not constitute an election by Mr. Jones of his workers' compensation remedy.  
The Court also found that Mr. Jones’ petition did not evince a conscious intent to choose workers' compensation benefits and to reject any potential tort claim.  In arguing to the contrary, Martin pointed to the pretrial questionnaire where Mr. Jones circled “yes” next to a statement that said “Accident or occupational disease accepted as compensable.”  The Florida Supreme Court found that the form was intended only to outline the disputed issues for the contested hearing and his “yes” answer was not sufficient to constitute a knowing waiver of his right to seek civil remedies.   The Court reaffirmed the “long line of cases holding that the mere receipt of compensation benefits under these circumstances does not constitute an election of remedies on the part of this injured employee.”  
POTENTIAL QUESTIONS

	Directed to Appellant(s)
	Directed to Appellee
	Directed to Either Party

	1. Counselor, why are we here?  How does the Court have jurisdiction over this matter?
	1. Aren’t there sufficient facts in the record to create a material issue of fact that negates a presumption for summary judgment in favor of the City in this case?
	1. Is the election of worker’s compensation benefits by one employee as a remedy binding on that employee as exclusive?  What is the legal consequence of an employee who neglects to seek worker’s compensation benefits as a result of the accident?


	2. What is the standard of review to the challenge of the summary judgment below?  
	2. Wasn’t the fact that the storage tank was known to have contained a quantity of methanol sufficient evidence to trigger the virtual certainty exception to worker’s compensation being the exclusive remedy for the appellants in this case?

	

	3. What evidence in the record proves or otherwise indicates that the City had prior knowledge about the high risk your client(s) faced prior to the accident at issue?
	3. How can you ask us to affirm the summary judgment below when section 440.11(b) requires us to apply an objective test (virtual certainty) that the City is liable for an intentional tort not protected by worker’s compensation immunity?  Are you asking that we apply a subjective test of actual and/or malicious intent to cause serious injury or death to the appellants?

	2. Is there any reason why we should conclude that the Legislature intended that the pertinent provisions of sections 440.11 and 768.28 be read in pari material?

	4. What in the record provides that support for your assertion the City exhibited any unsafe practices that foreseeably led to the accident?
	4. By asking that we affirm the summary judgment below, isn’t the City asking us to apply sovereign immunity in a manner that requires the appellants to be held to a higher standard of proof that their employer is liable for an intentional tort that if the employer was anyone else?

	3. Is there any legal reason why this Court should assume that the Legislature intended the employer immunity provided under section 440.11(1) (exclusive remedy) negate the express language in section 768.28(9)(a) (employer as a surrogate defendant) regarding intentional tort liability?

	5. You are seeking review on a theory that the City is liable for an intentional tort.  Why is the City not able to exercise sovereign immunity from tort liability?
	5. Why does the City believe that section 768.28 provides it immunity from intentional tort liability?  Subsection (5) states exactly the opposite.  I quote:  “The state and its agencies and subdivisions shall be liable for tort claims in the same manner and to the same extent as a private individual under like circumstances . . . .” 

	4. What is the basis in the record for the facts that you are referencing?


	6. Hasn’t the Florida Legislature provided that Worker’s Compensation under Chapter 440 will be the exclusive remedy for work-related injuries?  Why is worker’s compensation an inadequate remedy in this case?

	6. If we affirm the trial court’s summary judgment, wouldn’t such a decision encourage the City to engage in “willful blindness” that allows it to ignore conditions that are likely determinable as inherently dangerous under an objective test of its liability for an intentional tort?

	5. Counsel is that gentleman (lady) connected with this case?  [In response to the client’s outburst or otherwise exhibits disruptive behavior.]

	7. Aren’t you asking us to liberally interpret the facts in this case for the appellant(s)? Aren’t you really asking the Court to ignore the legislative intent that the statutory remedy of worker’s compensation, as the exclusive remedy for serious injury or death that results from work performed in the scope of employment?  

	7. Based on the record on review, shouldn’t the appellant(s) be afforded an opportunity to carry his (their) burden(s) of proving to a fact-finder that the City engaged in conduct that was virtually certain to result in serious injury or death?
	6. I don’t’ understand, are your remarks, which are quite negative, referencing your personal opinion about the trial judge?

	8. The standard of proof for an intentional tort claim is clear and convincing evidence.  See sec. 440.11(1)(b).  How is there more than a mere scintilla of evidence in support of the appellant’(s) position that demonstrates a material issue of genuine fact that precludes summary judgment?
	8. Doesn’t evidence that the City had knowledge of the inherent danger, coupled with evidence that at least one of the injured employees was pressured by his supervisor to perform work under potentially high hazardous conditions constitute a fact dispute of material fact that would preclude a summary judgment in favor of the City?

	7. Excuse me counselor, but do you intend to answer the question that I asked you (on that matter)?

	
	9. What makes this case subject to worker’s compensation as the exclusive remedy for all of the employees that were injured? 
 
	8. Counselor I need to interrupt you for a moment and ask that you speak (e.g., louder/more softly) so that the Court can clearly follow your argument.

	
	10. If we reverse the trial court, will you be able to prove at trial that the appellants are not entitled to relief over and above the workers’ compensation remedy?
	9. Counselor you have exceeded your allotted time.  (No, you may not have additional time.  Yes, you may finish your point.)


�  This problem also raises an issue of whether the City would be a proper defendant pursuant to Section 768.28 because Mr. Mallow was engaging in unrelated works for a common employer. Holmes County v Duffell, 651 So. 2d 1176 (Fla. 1995).   For the sake of this problem, and given the limited time we have, the City’s liability as a “surrogate defendant” under the unrelated works doctrine will not be an issue in the oral argument.     





   


  


�  The statute puts limits on the amounts that can be recovered and precludes any award for punitive damages or pre-judgment interest. 





3  These are not verbatim from the statute, rather they are summarized.   Portions or terms not relevant to these proceedings have been omitted.  





  





4  At some point, Mr. Elliot filed a formal petition for benefits (TTD, past medical, future medical in the nature of psychiatric counseling) and fees and costs.  The E/C did not deny that there was an accident arising out of, and sustained within, the course and scope of Mr. Elliot’s employment.  The E/C claimed, instead, that there was no compensable injury.  The JCC found that the E/C was obligated to provide testing now and in the future but found no other compensable injury or disability.   





 5  Florida’s workers’ compensation statute was amended in 2003 to change the standard for piercing workers’ compensation exclusivity from “substantially certain” to “virtually certain.”   Courts scrutinizing the “substantially certain” standard, for accidents occurring before the effective date of the amendment, have determined that conduct that is “substantially certain” to cause injury or death to an employee does not necessarily implicate “willful and wanton” misconduct that would immunize a government defendant from liability.  See e.g. Sierra v. Associated Marine Institutes, Inc., 850 So. 2d 582 (Fla. 2d DCA 2003).     





    


�   Another exception to workers’ compensation exclusivity lies in cases where the employer  fails to obtain workers’ compensation coverage for his/her employees.    Section 440.11(b)(1)(a), Florida Statutes.  Coastal Masonry, Inc. v. Gutierrez, 30 So. 3d 545, 547  (Fla. 3d DCA 2010).  This exception is not applicable here and should not be considered for the purposes of this problem. 
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