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By the Numbers--Pro Se Filers in the Bankruptcy Courts


Over the last five years, the growth of pro se bankruptcy filings has outpaced the rate of
growth of overall bankruptcy filings, increasing most rapidly in the western part of the United
States, according to an Administrative Office analysis.


…while non-pro se bankruptcy petitions increased 98 percent over the last fi ve years, pro
se bankruptcy petitions grew 187 percent over the same time frame. 


AO statistical analysts recently examined pro se filings in the bankruptcy courts. Pro se legal
representation refers to a person representing himself or herself without legal counsel in a
court proceeding. During the 12-month period ending June 30, 2011, pro se cases
accounted for 26 percent (75,229 cases) of the civil caseload in the district courts, 49
percent (27,112 appeals) of the appellate case count, and 9 percent (130,086 cases) of the
bankruptcy tally— a significant portion of the overall judicial caseload.


The AO began collecting information on pro se bankruptcy filers from all bankruptcy courts
during the 12-month period ending September 30, 2006—shortly after the implementation of
the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (BAPCPA).


BAPCPA affected many areas
of the bankruptcy system,
including rules, forms, fees,
and court procedures.
Individuals filing for bankruptcy
faced a series of additional
requirements imposed by
BAPCPA, including the
completion of credit counseling
and means testing to
determine eligibility to file for
chapter 7. These new
requirements, combined with
the pro se litigant’s
unfamiliarity with general court


procedure, made it more challenging to negotiate a complicated system.


Research found that, while non-pro se bankruptcy petitions increased 98 percent over the
last five years, pro se bankruptcy petitions grew 187 percent over the same time frame. Pro
se chapter 7 (debt liquidation) filings rose 208 percent, and pro se chapter 13 (debt
restructuring) filings increased 189 percent. Pro se filings increased from 6 percent of
chapter 7 and chapter 13 filings in 2007 to 8 percent of chapter 7 and 10 percent of chapter
13 filings in 2011. Chapter 7 and chapter 13 filings comprise the vast majority of overall
bankruptcy filings.


In addition, analysis found that the number of pro se petitions did not occur uniformly
throughout the court system. The table above reports the ten courts with the most pro se
bankruptcy filings in the 12 months ending June 30, 2011. The Central District of California
led the nation in bankruptcy filings (145,741), pro se filings (39,478), and percentage of
petitions that were filed pro se (27.1 percent). The large number of pro se filings in these
bankruptcy courts should not, by itself, be too surprising, as most of these courts would be



http://www.uscourts.gov/News/TheThirdBranch.aspx

http://news.uscourts.gov/

jdarby

Highlight



jdarby

Highlight



jdarby

Highlight







4/29/13 The Third Branch


2/2uscourts.gov/News/…/By_the_Numbers--Pro_Se_Filers_in_the_Bankruptcy_Courts.aspx


considered to be among the most active courts in terms of overall filings. However, the
relationship between the size of the court and the number of pro se filings is not a perfect
one. For example, the Northern District of Illinois had the second most filings in 2011 (with
63,440 filings), but it ranked 39th for pro se filings (as a percentage of filings). Similarly, the
Eastern District of Michigan ranked sixth for most filings overall, but ranked 33rd in terms of
proportion of filings that are pro se.


Pro se filings in the bankruptcy courts also
appear to differ in distinct geographic
regions. Districts in the south, a region that
has a historically high chapter 13 filing
rate, generally have a lower pro se rate
than the rest of the country, but districts
where the foreclosure crisis has been
particularly acute (the Northern District of
Georgia, the Middle District of Florida, the
Southern District of Florida, the Central
District of California, the Eastern District of
California, the District of Arizona, and the
District of Nevada) tend to have higher pro


se rates than other districts.


A district or bankruptcy court may waive the filing fee for qualified debtors who file for
chapter 7 relief, and research found that waivers were more likely to be given for pro se
petitioners than for bankruptcy filers with counsel. During the 12-month period ending June
30, 2011, 17,412 pro se chapter 7 petitioners had their filing fees waived by the district or
bankruptcy court while fees were waived for 11,745 non-pro se filers. Proportionately, more
cases in the smaller pro se pool had their fees waived than cases in the counseled pool.


A bankruptcy petitioner also may request to pay the filing fee in installments, but research
showed that a fully paid filing fee was less likely among pro se bankruptcy petitioners than
represented petitioners. The option to pay in installments applies to “an individual
commencing a voluntary case or a joint case under title 11,” so this option is not limited to
chapter 7 petitions like the fee waiver. The fee must be paid in no more than four
installments, and some courts do not require an initial installment payment upon filing. Of the
bankruptcy petitions closed during the 12-month period ending June 30, 2011, the fees in
31 percent of all pro se cases were not paid in full. In comparison, fees in only 2 percent of
the non-pro se bankruptcy cases closed were unpaid.


Filing fees supply a significant amount of revenue to the courts, so a decline in bankruptcy
fees collected will affect the resources available to the Judiciary at a time when they are
needed to address an increase in workload.
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How Do Bankruptcy Courts Assist Pro Se Parties? 


 Local Rules 


 Website Resources 


 Telephonic Appearances 


 Pro Bono Services 


Delaware Maryland New Jersey 
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United States Bankruptcy Courts 


 Includes information on bankruptcy basics, discharge, summary 
of each chapter, Service Members’ Civil Relief Act, Securities 
Investor Protection Act, bankruptcy terminology, and bankruptcy 
forms.   


 Includes video series in English and in Spanish. 


The Federal Courts’ Website – Bankruptcy Basics 


Introduction Bankruptcy 


Chapters 


Bankruptcy 


Limits 


Filing 341 Meeting Bankruptcy 


Crime 


Hearings Discharge Legal 


Assistance 3 



http://www.uscourts.gov/Multimedia/Videos.aspx?video_url=http://www.uscourts.gov/video/source/BankruptcyBasics/bankruptcy-eng_1-introduction_low.f4v&video_image=/uscourts/video/BankruptcyBasics/images/preview1.jpg&video_id=bb1

http://www.uscourts.gov/Multimedia/Videos.aspx?video_url=http://www.uscourts.gov/video/source/BankruptcyBasics/bankruptcy-eng_2-types_low.f4v&video_image=/uscourts/video/BankruptcyBasics/images/preview2.jpg&video_id=bb2

http://www.uscourts.gov/Multimedia/Videos.aspx?video_url=http://www.uscourts.gov/video/source/BankruptcyBasics/bankruptcy-eng_3-limits_low.f4v&video_image=/uscourts/video/BankruptcyBasics/images/preview3.jpg&video_id=bb3

http://www.uscourts.gov/Multimedia/Videos.aspx?video_url=http://www.uscourts.gov/video/source/BankruptcyBasics/bankruptcy-eng_4-filing_low.f4v&video_image=/uscourts/video/BankruptcyBasics/images/preview4.jpg&video_id=bb4

http://www.uscourts.gov/Multimedia/Videos.aspx?video_url=http://www.uscourts.gov/video/source/BankruptcyBasics/bankruptcy-eng_5-creditors_low.f4v&video_image=/uscourts/video/BankruptcyBasics/images/preview5.jpg&video_id=bb5

http://www.uscourts.gov/Multimedia/Videos.aspx?video_url=http://www.uscourts.gov/video/source/BankruptcyBasics/bankruptcy-eng_6-crime_low.f4v&video_image=/uscourts/video/BankruptcyBasics/images/preview6.jpg&video_id=bb6

http://www.uscourts.gov/Multimedia/Videos.aspx?video_url=http://www.uscourts.gov/video/source/BankruptcyBasics/bankruptcy-eng_7-hearings_low.f4v&video_image=/uscourts/video/BankruptcyBasics/images/preview7.jpg&video_id=bb7

http://www.uscourts.gov/Multimedia/Videos.aspx?video_url=http://www.uscourts.gov/video/source/BankruptcyBasics/bankruptcy-eng_8-discharge_low.f4v&video_image=/uscourts/video/BankruptcyBasics/images/preview8.jpg&video_id=bb8
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United States Bankruptcy Court  
For the District of Delaware 


The Local Rules Applicable to Pro Se Parties 


• 3007-1(g) Pro Se. Any claimant may participate pro se (and 


telephonically) at a hearing on an Objection to his or her claim by 


following the telephonic appearance procedures located on the 


Court's website. 


• 7026-2 Service With Filing. In cases involving pro se parties, all 


requests for discovery under Fed. R. Civ. P. 26, 30, 31, 33 through 


36, and answers and responses thereto, shall be served upon other 


counsel or parties and filed with the Court. 


• 9022-1 Service of Judgment or Order. For any pro se movant or sua 


sponte order, the Clerk's Office shall serve a copy of the judgment or 


order via first class mail on all parties affected thereby and file a 


certificate of service to that effect, unless otherwise directed by the 


Court. (Normally completed by Movant) 
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United States Bankruptcy Court  
For the District of Delaware 


The Website 


 Links to Important Websites, including: 
  Federal Courts’ Bankruptcy Basics Page  


 U.S. Trustee Site 


 U.S. Code and Rules 


 Local Rules 


 American Bankruptcy Institute 


 Delaware State Bar Association 


 Claims information, including instructions on how to submit a 
proof of claim. 


 As of September 15, 2012, claims (in cases where no claims 
agent has been assigned) may be filed electronically. 
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United States Bankruptcy Court  
For the District of Delaware 


Telephonic Appearances 


 Pursuant to Local Rule 3007-1(g) , a pro se claimant may appear 
telephonically for any claim objection hearing. 


 Otherwise, telephonic appearances are permitted as stated in 
the telephonic appearance procedures 


 CourtCall Fees (CourtCall May Waive Upon Request):  
 0-90 minutes $ 50.00 


 91-180 minutes $ 80.00 


 181-270 minutes $120.00 


 271-360 minutes $160.00 


 361 minutes and above $ 40.00 per each additional 90 minute increment   
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United States Bankruptcy Court  
For the District of Delaware 


Pro Bono Services 


 Possible Court Liaison for pro bono parties 


 Legal Services Corporation of Delaware (“LSCD”) – Assists low 


income Chapter 7 and 13 debtors 


 DVLS –Overflow for LSCD 
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United States Bankruptcy Court  
For the District of Maryland 


Pro Se Filing Statistics (Chapter 7 & Chapter 13) 
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United States Bankruptcy Court  
For the District of Maryland 


 The Court’s local rules use the term “filing without an attorney” or 
“self represented” in lieu of “pro se.” 


 RULE 9010-1 SELF-REPRESENTED PARTIES 
(a) Who May Appear Self-represented. Except for filing motions 
seeking to obtain funds deposited in the Registry of the Court, 
only individuals may represent themselves. 


 


The Local Rules Applicable to Pro Se Parties 
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United States Bankruptcy Court  
For the District of Maryland 


 Links to Important Websites, Including: 
 Federal Courts’ Bankruptcy Basics Page  


 U.S. Trustee Site 


 Bankruptcy Code 


 Federal & Local Rules 


 American Bankruptcy Institute 


 Maryland law resources 


 Glossary of Bankruptcy Terminology 


 Video featuring judges, trustees, and practitioners describing 
some of the pitfalls of proceeding without counsel and advising 
against it.   


 Attorney Locator Resources 


 Guide to Filing an Adversary Proceeding without an Attorney 


 Instruction Guides for Self-Represented Debtors and Self-
Represented Creditors 


 Frequently Asked Questions Regarding Filing a Proof of Claim 


The Website 
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United States Bankruptcy Court  
For the District of Maryland 


 The ability of pro se parties to appear by telephone varies by 
judge.  Some judges do not permit telephonic appearances 
unless the party has obtained an exception.   


 When telephonic appearances are permitted, Court Call may or 
may not be used.   


 


Telephonic Appearances 
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United States Bankruptcy Court  
For the District of Maryland 


 Maryland has between 2,000 and 3,500 pro se individual debtor 
cases filed each year.   


 Debtor Assistance Project (“DAP”): a legal clinic that is a 
partnership between the Court and various members of the 
Maryland legal community providing debtors with an opportunity 
to meet one-on-one with a volunteer bankruptcy attorney for a 
free half-hour consultation.  
 Answers questions about bankruptcy, but does not provide paperwork 


completion or representation. 


 The debtor contacts the court to schedule an appointment.   


 Clinic locations are the courthouses (in Baltimore and Greenbelt) and an 
office on the Eastern Shore.   


 “Low Bono Resources”: a list of practitioners who have agreed to 
consult with low income debtors for a reduced fee.  


 


Pro Bono Assistance 
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United States Bankruptcy Court  
For the District of New Jersey 


Website & Other Resources 
 Provides resource page for pro se debtors 


 Bankruptcy Basics 


 Instructional video 


 Reference guides for Chapter 7 and Chapter 13 cases 


 Foreclosure, legal aid, and credit counseling resources 


 No similar resources for pro se creditors 


 No formal procedures in place for pro se creditors 


 Minimal references to unrepresented parties in the Local Rules 


 However, informal assistance provided on a case-by-case basis 


 e.g., accepting filings via mail/email, assisting with CM/ECF filing, 
frequent telephonic hearings when appropriate 
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Notable Resources Provided By 
Bankruptcy Courts  
 Publications & Guides 


 


 Massachusetts – A Guide for the Pro Se Creditor in a 
Bankruptcy Case 


 Essentially a “how-to” guide for bankruptcy law and practice 


 Extremely comprehensive 


 


 E.D. California – Pro Se Creditor’s Handbook 


 Step-by-step outline of bankruptcy process 


 Making claims and FAQ 


 Explanation of various applicable sections of the Code 
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Notable Resources Provided By 
Bankruptcy Courts  
 Other Pro Se Assistance 


The Pro Se Law Clerk 


 


 Utilized by a few courts, including Mass., E.D.N.Y., E.D. Mich. 


 Geared toward pro se debtors, but also available to creditors  


 Employed by the Bankruptcy Court, so limitations (e.g., no legal 
advice)  


 Answers routine questions regarding: 


 Bankruptcy process 


 Forms and schedules 


 Procedure 


 Filing and costs 


 Discharge  


 Provides referrals to legal aid or private practitioners 
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Model Rule 4.3 Dealing With Unrepresented Person 


In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not 


state or imply that the lawyer is disinterested.   When the lawyer knows or reasonably should know 


that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make 


reasonable efforts to correct the misunderstanding. The lawyer shall not give legal advice to an 


unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should 


know that the interests of such a person are or have a reasonable possibility of being in conflict with the 


interests of the client. 


 


DE Rule 4.3. Dealing with unrepresented person 


 


In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not 


state or imply that the lawyer is disinterested.   When the lawyer knows or reasonably should know 


that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make 


reasonable efforts to correct the misunderstanding. The lawyer shall not give legal advice to an 


unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should 


know that the interests of such a person are or have a reasonable possibility of being in conflict with the 


interests of the client.  


 


PA Rule 4.3 Dealing with Unrepresented Person 


(a) In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall 


not state or imply that the lawyer is disinterested. 


(b) During the course of a lawyer’s representation of a client, a lawyer shall not give advice to a person 


who is not represented by a lawyer, other than the advice to secure counsel, if the lawyer knows or 


reasonably should know the interests of such person are or have a reasonable possibility of being in 


conflict with the interests of the lawyer’s client. 


(c) When the lawyer knows or reasonably should know that the unrepresented person misunderstands the 


lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. 


 


NJ Rule 4.3. Dealing with Unrepresented Person; Employee of Organization 


In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not 


state or imply that the lawyer is disinterested.   When the lawyer knows or reasonably should know that 


the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make 


reasonable efforts to correct the misunderstanding.  If the person is a director, officer, employee, 


member, shareholder or other constituent of an organization concerned with the subject of the lawyer’s 


representation but not a person defined by RPC 1.13(a), the lawyer shall also ascertain by reasonable 


diligence whether the person is actually represented by the organization’s attorney pursuant to RPC 


1.13(e) or who has a right to such representation on request, and, if the person is not so represented or 


entitled to representation, the lawyer shall make known to the person that insofar as the lawyer 


understands, the person is not being represented by the organization’s attorney. 








Local Bankruptcy Rules Implicating Pro Se Parties  
(all italics indicate emphasis added) 


 


Del. Bankr.LR 3001-1(b)(ii):  “Claims submitted through a court-approved electronic claims 


filing system are considered the original proof of claim. Additional copies for the Clerk and 


trustee are not required. Electronic claims shall be served on the debtor, if pro se.” 


 


Del. Bankr.LR 3007-1(g): “Any claimant may participate pro se (and telephonically) at a hearing 


on an Objection to his or her claim by following the telephonic appearance procedures located on 


the Court’s website.” 


 


Del. Bankr.LR 9010-1(e)(iii): “Parties (pro se or through out of state counsel) may file or 


prosecute a proof of claim or a response to their claim. The Court may, however, direct the 


claimant to consult with Delaware counsel if the claim litigation will involve extensive discovery 


or trial time.” 


 


Del. Bankr.LR 7026-1(c): “Except for cases or proceedings involving pro se parties or motions 


brought by nonparties, every motion under this Local Rule shall be accompanied by an averment 


of counsel for the moving party that a reasonable effort has been made to reach agreement with 


the opposing party on the matters set forth in the motion or the basis for the moving party not 


making such an effort. Unless otherwise ordered, failure to so aver may result in dismissal of the 


motion.” (Accord District Court Local Rule 7.1.1) 


 


Del. Bankr.LR 7026-2(a): “In cases involving pro se parties, all requests for discovery under 


Fed. R. Civ. P. 26, 30, 31, 33 through 36, and answers and responses thereto, shall be served 


upon other counsel or parties and filed with the Court.” (Accord District Court Local Rule 5.4) 


 


Del. Bankr.LR 9022-1: “Immediately upon the entry of a judgment or order, the Clerk shall serve 


a notice of the entry of the judgment or order on local counsel for the movant, via electronic 


means, as consented to by the movant. Registered CM/ECF users are deemed to have consented 


to service of the notice of the entry of orders or judgments via electronic means. If counsel for 


the movant is not a registered CM/ECF user, the Clerk shall serve a copy of the judgment or 


order on local counsel for the movant via first class mail. Counsel for the movant shall serve a 


copy of the judgment or order on all parties that contested the relief requested in the order and on  


other parties as the Court may direct and file a certificate of service to that effect within forty-


eight (48) hours. For any pro se movant or sua sponte order, the Clerk’s Office shall serve a 


copy of the judgment or order via first class mail on all parties affected thereby and file a 


certificate of service to that effect, unless otherwise directed by the Court.” 
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593 A.2d 1013
Superior Court of Delaware,


New Castle County.


MONSANTO COMPANY, a corporation of the State of Delaware, Plaintiff,
v.


AETNA CASUALTY AND SURETY COMPANY, et al., Defendants.


Sept. 10, 1990.


Insured involved in litigation with its insurers moved for protective order. The Superior Court, in and for New Castle County,
Poppiti, J., held that: (1) rule of professional conduct governing dealing with unrepresented person in conjunction with rule
governing communication with person represented by counsel contemplate that former employees who are unrepresented by
counsel be warned of the respective positions of parties to dispute and require more than simple disclosure by investigator of his
identity as investigator; (2) when investigators working for insurers that were disputing their liability to insured did not determine
if former employees of insured were represented by counsel, did not clearly identify themselves as working for attorneys who
were representing client involved in litigation against insured which formerly employed employees, did not clearly state purpose
of interview, and made affirmative misrepresentations regarding such matters, rules of professional conduct were violated;
and (3) affirmative misleading of former employees of insured involved in litigation with insurers warranted protective order
requiring disclosure of investigators' contacts with former employees and mandatory script for further interviewing of former
employees.


Ordered accordingly.


Attorneys and Law Firms


*1014  Richard E. Poole, Richard L. Horwitz, Potter, Anderson & Corroon, Wilmington, and Jerold Oshinsky, Patricia A. Van
Dyke, Anderson, Kill, Olick & Oshinsky, Washington, D.C., for plaintiff Monsanto Co.


Robert K. Beste, Jr., Biggs & Battaglia, Wilmington, and Timothy C. Russell, Patricia A. Gotschalk, of Drinker, Biddle & Reath,
Washington, D.C., for defendant American Mfrs. Mut. Ins. Co. and on behalf of defendants Aetna Cas. and Sur. Co.; Allstate
Ins. Co. (as successor to Northbrook Excess & Surplus Co., formerly Northbrook Ins. Co.); American Centennial Ins. Co.;
American Home Assur. Co.; Appalachia Ins. Co.; C. James Ayliffe; an underwriter on his own behalf, and as a representative
of Certain Underwriters at Lloyd's London; Birmingham Fire Ins. Co. of Pa.; Cal. Union Ins. Co.; *1015  Employers Ins. of
Wausau, a Mut. Co.; Fireman's Fund Ins. Co.; First State Ins. Co.; Granite State Ins. Co.; Hartford Acc. & Indem. Co.; C.E.
Heath Compensation and Liability Ins. Co.; Hudson Ins. Co.; Ins. Co. of North America; Ins. Co. of the State of Pa.; Intern.
Ins. Co. (CGL policy only); Intern. Ins. Co. (EIL policy only); Lexington Ins. Co.; Liberty Mut. Ins. Co.; Nat. Cas. Co.; Nat.
Union Fire Ins. Co. of Pittsburgh; New England Ins. Co.; North Star Reinsurance Corp.; Northwestern Nat. Ins. Co.; Pacific
Employers Ins. Co.; Protective Nat. Ins. Co. of Omaha; Royal Indem. Co.; St. Paul Surplus Lines Ins. Co.; The Travelers Indem.
Co.; Unigard Sec. Ins. Co.; U.S. Fire Ins. Co. and The Home Ins. Co.


Opinion


ORDER


POPPITI, Judge.
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[COUNSEL:] [Telling the truth in civil litigation] is, of course, a very attrac tive proposition. But, I would like to visit with
your Honor further examinati on of that proposition, because while that might be nice in a perfect world, it is not the way the
system operates in litigation in this country.


THE COURT: Sad comment [counsel].


Transcript of proceedings, Oral Argument on Temporary Restraining Order at 25 (June 8, 1990).


Upon further reflection, I am compelled in the strongest way possible to reject counsel's observations as being so repugnant
and so odious to fair minded people that it can only be considered as anathema to any system of civil justice under law.


This matter is presently before the Court on Monsanto Company's (“Monsanto”) motion for a protective order pursuant to Rule


26(c) of the Superior Court Civil Rules. 1  Oral argument on Monsanto's motion was heard on June 8, 1990.


1 Monsanto originally sought a temporary restraining order and in the alternative a Rule 26 protective order. After the oral argument


on June 8 on these issues, I decided by written order of the same date, that Monsanto's requests and contentions could more properly


be resolved under Rule 26. Monsanto's application comes fast on the heels of a similar application in the case of National Union


Fire Insurance Company of Pittsburgh v. Stauffer Chemical Company, Del.Super., C.A. No. 87C-SE-11-1-CV (filed September 2,


1987). See Stauffer's Emergency Motion Addressed to Travelers' Improper Investigatory Conduct, National Union (motion filed


April 26, 1990). In that matter, on December 11, 1989, counsel for Stauffer Chemical Company brought to my attention purported


irregular conduct on the part of investigators who were, in behalf of counsel for National Union, communicating with Stauffer's former


employees. Based on the affirmative representations of counsel of record admitted pro hac vice to the effect that their investigators


had always identified themselves and further that they advised the former employees that there was “a controversy among the parties,”


Transcript of Status Conference at 65, National Union (December 11, 1989), I did not see the need to do other than provide guidance


to the effect that they should ascertain whether the former employees are represented by counsel, should identify who they are, and


should advise that a controversy existed among the parties. Having done that and having been advised by counsel admitted pro hac


vice that it was already being done, I then stated:


I'm glad to hear that's occurring. I think that's all I should say at this point. If it's not occurring, then we may all have a problem,


again, with another governing body. And it may be that if that happens, then the friendliness pro hac won't be friendly any more


and that's how I get involved. Okay?


Id.


On April 26, 1990, by emergency motion, counsel for Stauffer advised that the formerly asserted irregularities were continuing to


occur and further advised that certain representations made by counsel admitted pro hac vice were in fact not accurate. Subsequent to


a hearing on Stauffer's motion on May 11, 1990, I issued an order dated May 29, 1990, memorializing my ultimate findings that the


Rules of Professional Conduct had been violated and directing that certain sanctions issue. The issue in National Union is presently


before me on National Union's Motion for Reargument of my decision and order. By separate document dated this date, for reasons


stated substantially herein, I have denied the Motion for Reargument.


Monsanto contends that investigators, employed by certain defendant insurers, have misled former Monsanto employees in the
course of investigating the claims at issue in this lawsuit. Monsanto asserts that such conduct violates Rules 4.2, 4.3 and 5.3
of the Delaware Lawyers' Rules of Professional Conduct.


In support of these contentions, Monsanto has submitted numerous affidavits of former employees of Monsanto who were
*1016  contacted by investigators hired by the defendants. The affidavits suggest that the investigators have not inquired


as to whether the interviewee was represented by counsel, have failed to inform the interviewees that they represented
insurance companies involved in litigation adverse to Monsanto, or have misrepresented the scope of their representation. See
Memorandum of Law of Plaintiff Monsanto Company in Support of its Motion for a Temporary Restraining Order, exhibit
a. Monsanto requests, inter alia, a protective order to establish a “script,” that is, a procedure to be used by investigators in
conducting interviews with former Monsanto employees.
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The defendants respond that interviews with former employees do not violate the Rules of Professional Conduct, that they have
no duty to make the disclosures and ask the questions proposed in Monsanto's “script,” and that such a “script” violates Rule


of Professional Conduct 3.4(f) 2  and would effectively cut-off a very important informal discovery tool.


2 Rule 3.4(f) provides: A lawyer shall not “request a person other than a client to refrain from voluntarily giving relevant information


to another party unless: (1) the person is a relative or an employee or other agent of a client; and (2) the lawyer reasonably believes


that the persons interests will not be adversely affected by refraining from giving such information.”


For reasons stated herein and without any compunction whatsoever, I embrace the proposition that in civil litigation in this
jurisdiction one who is in search of the truth must tell the truth.


[1]  The Rules of Professional Conduct implicated in the matter sub judice are Rules 4.2 and 4.3. Rule of Professional Conduct
4.2 generally governs communications with represented persons. Rule 4.2 reads:
RULE 4.2 COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL.


In representing a client, a lawyer shall not communicate about the subject of the representation with a party the lawyer knows
to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized by
law to do so.


I am satisfied that in general Rule of Professional Conduct 4.2 does not prohibit contacts with former employees since the
former employees are not “parties” to the litigation and cannot bind their former employers. See DiOssi v. Edison, Del.Super.,
583 A.2d 1343, 1344-45 (1990) Gebelein, J., (Rule 4.2 “does not prohibit ex parte communications with former employees”);
Siguel v. Trustees of Tufts College, C.A. No. 88-0626-Y, slip op. at 16, 1990 WL 29199 (D.Mass. March 12, 1990) (ex parte
contact with former officers of defendant did not violate DR 7-104(A)(1)); Polycast Technology Corp. v. Uniroyal, Inc., 129
F.R.D. 621, 626 (S.D.N.Y.1990) (DR 7-104 does not require a ban on ex parte communications with a former employee); Oak
Industries v. Zenith Industries, No. 86C-4302, slip op. at 2, 1988 WL 79614 (N.D.Ill. July 27, 1988) (“The plain meaning of the
word ‘party’, as used in DR 7-104 and Model Rule 4.2, does not include persons who are no longer associated with the employer
at the time of the litigation.”). See generally Amarin Plastics, Inc. v. Maryland Cup Corp., 116 F.R.D. 36, 40 (D.Mass.1987).


[2]  At the same time I am satisfied that an attorney has certain ethical obligations vis-a-vis an unrepresented non-party witness,
such as a former employee, as set forth in Rule 4.3 which provides:
RULE 4.3 DEALING WITH UNREPRESENTED PERSON.


In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer
is disinterested. When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer's
role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding.


The defendants assert that an investigator whose firm has been retained by a lawyer complies with Rule 4.3 by simply stating
that he is an investigator seeking information. To support this contention *1017  the defendants have submitted the affidavits
of two ethics experts, Professor Stephen Gillers and Professor Geoffrey C. Hazard, Jr. The defendants also assert that Rule 4.3
is designed to protect unrepresented persons from receiving legal advice or divulging information to an attorney whose interests


are actually or potentially adverse to those of the unrepresented person. 3


3 I am mindful of additional affidavits filed by Professors Gillers and Hazard in the Motion for Reargument filed in the National Union


matter discussed supra at footnote 1. I am simply not persuaded by the analysis of these respected academicians. Indeed, I choose to


accept an earlier analysis of Professor Hazard developed in a context removed from the heat of partisan litigation.
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Professor Hazard in his treatise, The Law of Lawyering: A Handbook on the Model Rules of Professional Conduct, comments
on the disclosure required under Rules 4.2 and 4.3. Professor Hazard states:
This short Rule is taken virtually verbatim from DR 7-104(A)(1) of the Code of Professional Responsibility. In tandem with
Rule 4.3, it prevents a lawyer from taking advantage of a lay person to secure admissions against interest or to achieve an
unconscionable settlement of a dispute. The scheme of the two Rules is that while Rule 4.3 prevents a lawyer from overreaching
an unrepresented person, Rule 4.2 prevents a lawyer from nullifying the protection a represented person has achieved by
retaining counsel. According to Rule 4.2, therefore, Lawyer A may not speak to Lawyer B's client, except under circumstances
controlled by Lawyer B.


Under either Rule, of course, the third party retains ultimate control. An unrepresented person may choose to talk to an opposing
lawyer after he has been duly warned, and a represented person may choose not to talk to the opposing side even if his lawyer
has consented.


Hazard & Hodes, The Law of Lawyering: A Handbook on the Model Rules of Professional Conduct, at 434 (Supp.1989). In the
same treatise Professor Hazard illustrates this warning requirement in a hypothetical which is in my view similar to the case
sub judice. The “Facts” and “Comment” to that hypothetical read in full and in part as follows:


ILLUSTRATIVE CASE (b)
Facts: Lawyer L is litigating a products liability action against a major producer of home appliances. After considerable
discovery has been taken, L sends an investigator to the home of J, one of the company's janitors, to learn information about
certain plastic parts the company has claimed were discarded.
Comment: As in Case (a), it makes no difference that L has not gone to interview the janitor himself. If the contact is improper,
L will have violated Rule 8.4(a) by procuring a violation of Rule 4.2. Since the investigator is in his employ, L will also have
violated Rule 5.3 regarding nonlawyer assistants. The merits of this case are harder to judge than those of Case (a), however.


If the janitor is judged not to be “represented” by the company's lawyer, then he is not represented by anybody, and Rule 4.3
would apply. In that event, L's investigator would have to warn J about their respective positions before pressing ahead, thus
giving J a fair opportunity to remain silent or to demand that he be subpoenaed before talking.


Id., Illustrative Case (b). While the above hypothetical involves a current employee, I am satisfied that the analysis is equally
applicable to a former employee. This conclusion is supported by the language of Rule 4.3, which does not distinguish between
current and former employees but rather broadly refers to “unrepresented persons,” and by Professor Hazard's affidavit, wherein
he states that “Rule 4.3 precludes an attorney from misrepresenting his interest to [a] former employee.” Affidavit of Geoffrey
C. Hazard, Jr. [hereinafter Hazard Aff.] para. 12.


*1018  In my view Rule 4.3, read in conjunction with Rule 4.2, requires more than a simple disclosure by the investigator of
his identity qua investigator. To hold otherwise would in my judgment violate at least the spirit of the Rules. Rule 4.2 suggests
that a relevant inquiry is whether an individual is represented since the Rule is only applicable if the lawyer “knows” that the
individual is “represented by another lawyer.” The Rules contemplate that former employees, unrepresented by counsel, be
warned of the respective positions of the parties to the dispute. Indeed, Professor Hazard recognized that “suitable controls and
correctives can be envisioned that would prevent unjust advantage being realized from ... unfair tactics.” Hazard Aff. para. 13.


Other courts in construing Rules 4.2 and 4.3, or rules which contain substantially similar language, have implemented procedures
to guide the conduct of interviews with both current and former employees. In Morrison v. Brandeis University, 125 F.R.D.
14 (D.Mass.1989) the United States District Court for the District of Massachusetts, interpreting Disciplinary Rule 7-104(A)
(1), the counterpart to Rule 4.2, granted the plaintiff's motion to interview current employees/witnesses of defendant Brandeis
University. The court allowed such interviews provided that certain “guidelines” were followed. Those guidelines were:
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(1) When plaintiff's counsel initially contacts any person as to which authorization to interview has herein been given
(hereinafter, “any person”), she shall immediately disclose her capacity as counsel for the plaintiff in the above-styled litigation
and the purpose of the contact, i.e. to request an interview.


(2) Whether or not to grant the request for an interview is completely up to the person, and the person's decision shall be
respected.


(3) Any request by any person that the interview take place only in the presence of his or her personal attorney and/or the
presence of Brandeis' attorney shall be honored.


(4) Brandeis shall advise all persons within the group which plaintiff's counsel has herein been given authorization to interview
that they may, if they wish, agree to be interviewed by plaintiff's counsel to discuss matters which relate to this case and that
no disciplinary or other adverse action will be taken by Brandeis against any person who consents to an interview.


These same four guidelines were implemented one year later by the same court in Siguel v. Tufts College, C.A. No. 88-0626-
Y (D.Mass. March 12, 1990). There the court ruled, pursuant to DR 7-104(A)(1), that the plaintiff could interview current and
former Tufts employees who were not named as individual defendants so long as these guidelines were followed. Id., slip op. at
19. In once again adopting the guidelines, the court opined that the ethical determinations made by the court were “ultimately
a question of the proper exercise of the [court's] supervisory powers,” and that the interests of “high professional integrity and
the appropriate administration of justice warrant adhering to the disciplinary rules regarding ethics.” Id., slip op. at 18. See
also University Patents, Inc. v. Kligman, 737 F.Supp. 325, 327 (E.D.Pa.1990) (citing Siguel, the court stated that there was
no showing that counsel complied with the Siguel requirements “(1) to disclose his representative capacity to the interviewee;
(2) to state his reasons for seeking the interview; (3) to inform the individual of his or her right to refuse to be interviewed;
and (4) to inform the person that he or she could have their own counsel present.”); Bey v. Arlington Heights, No. 88 C 5479,
1989 WL 103387 (N.D.Ill. Aug. 28, 1989) (current lower-echelon employees can be interviewed but are entitled to know that
the interview is at the behest of plaintiff, that it is their choice whether or not to respond, and that they may have their own
or defendant's attorney present).


More recently, a similar result was reached in Upjohn Co. v. Aetna Casualty, No. K88-124CA4 (W.D.Mich. July 13, 1990)
(Opinion and Order), an insurance coverage case. In Upjohn the plaintiff sought a protective order alleging that former Upjohn
*1019  employees had been improperly contacted by investigators hired by the defendant. The plaintiff submitted the affidavits


of these former employees wherein the former employees alleged that the investigators failed to determine if the interviewees
were represented, failed to identify for whom they were working, and represented that they were working for the Environmental
Protection Agency. See Motion for Protective Order-Hearing Before The Honorable Doyle A. Rowland, Magistrate at 3-4,
Upjohn. Upjohn argued that these contacts violated the Michigan Code of Professional Conduct, Rules 4.2 and 4.3, and in
particular an informal opinion (No. 597) of the Michigan Professional and Judicial Ethics Committee. The informal opinion
requires a lawyer, when communicating with an adverse corporation's former employee, to:
(1) determine that the person is not represented by an attorney,


(2) identify him/herself as an attorney for the adverse party in pending litigation involving [the witness's former] employer, and


(3) state[ ] the purpose of the communication.


Upjohn, slip op. at 2 (citation omitted). The court, noting that the informal opinion was “persuasive,” concluded that the
investigators had violated ethical standards since they “did not determine if the former employees were represented by an
attorney, clearly identify themselves as working for attorneys who were representing a client who was involved in litigation
against Upjohn, nor adequately state the purpose of the interview.” Id.
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In fashioning a remedy and sanctions for the breach of ethical standards, the court required full disclosure of the names of
the former employees as well as the content of the communications with the investigators and further ruled that any evidence
obtained as a result of the ex parte communications with former employees would not be admissible at trial. Id., slip op. at 3.


Finally, recognizing the need to take control of the process, the court further ordered that Aetna could not interview any former
employee unless it first delivered to such employee a letter written by the magistrate which reads as follows:


ATTACHMENT A


(Investigator's Letterhead)


Dear:
This letter is being delivered to you pursuant to an order of a federal court. Please read the letter carefully so that you can
decide whether or not you would be willing to allow me to interview you at a location of your convenience regarding your
former employer, Upjohn.


I am a private investigator who has been retained by certain insurers who are defendants in a lawsuit brought by your former
employer. The lawsuit concerns Upjohn's efforts to obtain insurance coverage for certain environmental claims that have been
made against Upjohn concerning various sites.


In connection with the lawsuit, I am attempting to gather information about the manner in which Upjohn operated these
sites. Such information may help my clients support their position against Upjohn that there is no insurance coverage for the
environmental claims that are involved in the lawsuit. For that reason, I would like to interview you about these subjects.


You have no obligation to agree to an interview. On the other hand, there is nothing that prevents you from agreeing to be
interviewed. Whether or not you agree to an interview, you may be asked to give testimony in this case.


Upjohn is willing to answer any questions you may have about this request for an interview, and to provide a lawyer to be with
you for the interview if you desire or in the event that you are subpoenaed to testify. You are under no obligation to contact
Upjohn if you do not want to. However, if you wish to do so, you may call [Upjohn's telephone number].


If you are agreeable to an interview, you will be asked to sign a copy of this letter acknowledging that you have read the *1020
letter and have voluntarily agreed to be interviewed.


Very truly yours,


Id., attachment a.


Applying the foregoing to the case sub judice, I have reviewed the affidavits submitted by Monsanto of former employees who
were contacted by investigators hired by the defendants. Therein, a number of the former employees/affiants stated, under oath,
that the investigators did not disclose they represented insurance companies. Some stated that the investigators did say they
represented Monsanto's insurance companies but did not say that Monsanto was suing the insurance companies. One former
employee was told by the investigator that the investigator “worked for a firm in New Orleans which had been commissioned
by the chemical industry to look into which companies were polluting.” Affidavit of Junior Ruiz para. 2. Two former employees
were under the impression that the investigators represented Monsanto. See Affidavit of Thomas J. Byrne para. 2; Affidavit of
David K. Denner para. 3. One former employee swore that his wife asked one of the investigators whether there was a lawsuit,
and the investigator replied “no.” Affidavit of Rodney J. Duhon, Sr. para. 3. One former employee was told that the investigator
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was “interested in Monsanto's efforts to correct environmental problems.” Affidavit of Pasquale Romeo para. 3. Two former
employees were told by investigators that the investigators were “compiling a book” about the plant. See Affidavit of Van Mayo
para. 2; Affidavit of Noland Berthelot para. 2. Finally, one former employee was told by an investigator that the investigator
“worked for the Government, and was checking on pollution.” Affidavit of H.B. Sims para. 2.


[3]  While some of the above statements were contradicted by the counter-affidavits of the investigators filed by the defendants,
I am satisfied that there exists prima facie evidence to support the conclusion that some former employees were affirmatively
misled. Further, while I am mindful in this case that defense counsel have made efforts to retain the most experienced and
professional investigatory companies and that at times some investigators may make improper statements to interviewees in
their fervor to gain information, attorneys who are officers of this court must realize that they are accountable and must supervise
the investigators in order to assure that the type of misleading conduct that has previously occurred will not happen in the future.
I will not countenance this type of conduct and will therefore fashion a protective order to insure that, at least in this litigation
in Delaware, the parties and their agents will be guided by truth and honesty, and not by lies and deception.


[4]  [5]  [6]  There has been much discussion as to whether I should make a specific finding as to whether there has been a
violation of the Rules of Professional Conduct. I am mindful that the Rules of Professional Conduct are “to provide guidance
to lawyers and to provide a structure for regulating conduct through disciplinary agencies.” Delaware Rules of Professional
Conduct preamble. Thus, in general, the “business” of the court is to dispose of “litigation” and not to oversee the ethics of
those that practice before it unless the behavior “taints” the trial. Suggs v. Capital Cities/ABC, No. 86 Cir. 2774, slip op. at 14,
1990 WL 182314 (S.D.N.Y. April 24, 1990). At the same time when conduct “taints” the proceedings, and I am convinced that
the misleading nature of the conduct of the investigators in this matter has done so, I must take substantial and strong steps
to eliminate the taint and protect the process in the future. In order to do so, I am satisfied that it is appropriate to conclude
that when the investigators did not determine if former employees were represented by counsel, when the investigators did not
clearly identify themselves as working for attorneys who were representing a client which was involved in litigation against their
former employer, when investigators did not clearly state the purpose of the interview and where affirmative misrepresentations
regarding these matters were made, Rule 4.2 and Rule 4.3 were violated. Further, it is not necessary for *1021  me to make
a finding that the conduct was intentional in order to find a violation of the Rules of Professional Responsibility or to fashion
a protective order under Superior Court Rule 26.


Having stated the above:


A. By December 14, 1990, the law firms of Nussbaum & Wald and Jackson & Campbell, 4  and Travelers shall provide Monsanto
with the identity and work and home addresses, to the extent known, of any investigators employed by them, directly or
indirectly, who have interviewed any former Monsanto employee.


4 I am satisfied that the responsibility for the production of this information should rest with Nussbaum & Wald and Jackson &


Campbell. Apparently, the two attorneys who were designated as contacts for the two investigation firms retained by the defense


group and who reported to defendants' counsel, are members of these law firms respectively. See Certain Defendants' Answering


Memorandum at 3-4. This allocation of responsibility is based on my belief that these two law firms are in the best position to provide


the information required to be produced, and is not meant to suggest a pre-determination of culpability.


B. By December 14, 1990, the law firms of Nussbaum & Wald and Jackson & Campbell, and Travelers shall provide Monsanto
with the identity of any former Monsanto employee contacted by investigators (along with indication of which investigator
contacted each individual).


C. By December 21, 1990, the law firms of Nussbaum & Wald and Jackson & Campbell, and Travelers shall provide to
Monsanto any and all statements obtained from former Monsanto employees. All defendants who are participants in the cost-
sharing agreement and Travelers shall produce all notes, reports and/or documents regarding the interviews of former Monsanto
employees.
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D. Consideration of whether information obtained as a result of the conduct found to be in violation of the Rules of Professional
Conduct will be inadmissible at trial shall be deferred pending Monsanto's review of the information required to be produced
and further application.


E. Consideration of the plaintiff's application for costs and fees shall be deferred pending further hearing and determination of
which attorneys, if any, are responsible for the investigatory conduct found to be in violation of Rule 5.3.


F. No interview of any former employee of Monsanto shall be conducted unless the following script is used by the investigator
or attorney conducting the interview:
1. I am a (private investigator-attorney) working on behalf of _________. I want you to understand that _________ and several
other insurance companies have sued Monsanto Company. That suit is pending in Delaware Superior Court. The purpose of that
lawsuit is to determine whether Monsanto's insurance companies will be required to reimburse Monsanto for any amounts of
money Monsanto must pay as a result of alleged environmental property damage and personal injury caused by Monsanto. I have
been engaged by _________ to investigate the issues involved in that lawsuit between Monsanto and its insurance companies.


2. Are you represented by an attorney in this litigation between Monsanto and its insurance companies?


If answer is “yes”, end questioning.


If answer is “no”, ask:


3. May I interview you at this time about the issues in this litigation?


If answer is “no”, end questioning.


If answer is “yes”, substance of interview may commence.


G. Any interview conducted in violation of this order will result in sanctions issued against counsel for the offending party to
include, but not be limited to, a fine in the amount of $5,000.00.


H. A copy of this order is being directed to the attention of Charles Slanina, Esquire, Disciplinary Counsel.


In his Socratic-style essay “Truth” Sir Francis Bacon observed:


[T]he truth of civil business, it will be acknowledged even by those that practise it not that clear and round
dealing is the honour of man's nature; and that *1022  mixture of falsehood is like alloy in coin of gold
and silver, which may make the metal work the better, but it embaseth it. For these winding and crooked
courses are the goings of the serpent, which goeth basely upon the belly, and not upon the feet. There is no
vice that doth so cover a man with shame as to be found false and perfidious....


In the courts of Delaware, the hallmark of justice under law in civil litigation cannot be expediency marred by deception, but
must rather be truth-to accept or require anything less would, in my view, debase the system of justice and belittle all who serve it.


IT IS SO ORDERED.


End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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Opinion


MEMORANDUM OF DECISION


PAPPAS, Chief Bankruptcy J.


Background


*1  Debtor Kenneth Caldwell's former spouse, Lindsey Clark (“Creditor”), alleges that Debtor owes her money as a result of
their divorce, and that these debts should not be discharged in his Chapter 7 case. She appears in this case without counsel.
Creditor has filed a motion requesting the Court to “reconsider” its entry of an order of discharge in Debtor's favor so that she
may contest the dischargeability of the debts Debtor owes her. Docket No. 65.


Creditor has never filed a proper, timely adversary complaint to obtain a dischargeability determination. Instead, she filed two
pleadings with the Court purporting to object to either Debtor's discharge, or to the dischargeability of certain debts. Before
the Court can resolve Creditor's motion to reconsider Debtor's discharge, the Court must consider whether either of the two
pleadings Creditor filed can be characterized as a timely adversary complaint. What follows are the Court's findings of fact,
conclusions of law, and disposition of the issues. Fed. R. Bankr.P. 7052.


Facts 1


1 To recount the pertinent facts, the Court takes judicial notice of its file in this matter. Fed.R.Evid. 201.


Debtor filed a petition under Chapter 13 of the Bankruptcy Code on October 4, 2002. Docket No. 1. At his request, the case
was converted to a Chapter 7 case on August 28, 2003. Docket No. 45. Debtor did not list Creditor in either his original or
amended schedules of debt. See Docket Nos. 9, 50.


The Court is uncertain of how Creditor learned of the pendency of Debtor's bankruptcy case, or when. 2  However, when she did,
Creditor attempted to contest Debtor's right to discharge the debts she claims Debtor owes her in connection with the parties'
divorce proceedings. She did this on November 10, 2003, by filing a pleading captioned “Chapter 7 Objection to Discharge”


in Debtor's bankruptcy case. Docket No. 56. Although this pleading expressly references § 523 3  and § 727 as the grounds for
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relief, the pleading was not in the form of an adversary complaint as required by Rules 7001(4) or (6) and 7010, nor was it
accompanied by a filing fee, an adversary cover sheet, or a proposed summons for issuance by the Clerk. The pleading was
therefore deficient under this Court's Local Rules. See L.B.R. 7003.1. In addition, because the pleading contained a certificate
of service indicating that Creditor had mailed a copy of the document only to the Chapter 7 Trustee, L.D. Fitzgerald, it appears
service on the Debtor was inadequate when compared to that required for a summons and adversary complaint under Fed. R.
Bankr.P. 7004. Docket No. 56.


2 Lacking the facts, and the issue not having been raised or argued by the parties, the Court expresses no opinion regarding whether


any of the debts Debtor may owe to Creditor are excepted from discharge under § 523(a)(3), dealing with unscheduled debts.


3 Unless otherwise noted, all statutory references are to title 11 of the United States Code and all references to “Rules” are to the


Federal Rules of Bankruptcy Procedure.


In reviewing this pleading, the Clerk correctly assumed Creditor was attempting to object to Debtor's right to a discharge, and
therefore, that Creditor's pleading would be governed by Part VII of the Bankruptcy Rules. See Rules 4004(d) and 4007(e)
(prescribing that an objection to discharge, or a request to determine the dischargeability of a debt, are proceedings requiring the
filing of a complaint and are governed by Part VII of the Rules). However, because Debtor did not submit a filing fee, adversary
cover sheet or summons, the Clerk simply filed and docketed the pleading in the bankruptcy case, taking no further action.


*2  December 9, 2003, was the date established by Rules 4004(a) and 4007(b) as the last day to file an adversary complaint
objecting to Debtor's discharge under § 727(c) or to determine the dischargeability of a debt under § 523(c). As reflected by the
file, a “Notice of Commencement of Case” setting forth this deadline was sent to listed creditors in Debtor's case on September
12. A copy of the Notice was placed in Debtor's file on September 16, 2003.


The day before the deadline, on December 8, 2003, Creditor filed another pleading with the Clerk. This document is entitled
“Motion for Extension of Time to Object to Discharge Against Debtor,” Docket No. 57, and as its title implies, in it, Creditor
sought more time within which to object to Debtor's discharge. The Court granted Creditor's motion in an order entered
December 15, 2003, Docket No. 58, and extended the deadline for filing an adversary complaint to January 10, 2004.


No complaint was filed. Instead, Creditor filed a second motion for extension of time on January 12, 2004. Docket No. 59.
Although this motion was technically filed after the new deadline had passed, the Court entered an order the same day granting


a second extension of time to file a complaint to February 10, 2004. 4  Docket No. 60. This order provided that no further
extensions would be granted without a hearing. Id.


4 The Court notes it erred when it granted the second extension request because Creditor's request for further relief was untimely. Rules


4004(b) and 4007(c) both require that a request for extension of the time to file a § 727(c) or § 523(c) complaint be made before the


deadline. Creditor's request for a second extension of time was made two days after the January 10, 2004, deadline. In the Court's


opinion, as it turns out this error was harmless because it will not affect the Court's disposition of the issues, as explained below.


The February 10 deadline passed without further submissions by Creditor. When, in the opinion of the Clerk, no timely
complaint objecting to discharge had been filed, on February 18, 2004, the Clerk entered an Order of Discharge in favor of
Debtor. Docket No. 61. On February 26, 2004, the Clerk received yet another pleading from Creditor entitled “Objection to
Discharge and to Determine Dischargeability,” which was again filed in the bankruptcy case. Docket No. 67. However, this
pleading was accompanied by an adversary cover sheet and two summonses for issuance by the Clerk: one addressed to Debtor;


the other addressed to a third party, Westmark Federal Credit Union (“Westmark”). 5  It appears from the documents that copies
of the unissued summonses had been mailed by Creditor to Debtor's attorney and to Westmark's attorney.


5 Ms. Clark did not include a filing fee with the documents she sent to the Clerk. She delivered a money order to the Clerk at the March


23, 2004, hearing. The Clerk has retained the money order, uncashed, pending the disposition of the issues presented here.
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When she became aware a discharge order had been entered, Creditor next filed a “Motion to Reconsider Discharge” on March
19, 2004. This motion was set for hearing on March 23, 2004. Docket No. 62. Debtor had apparently already received a copy
of Creditor's motion before it was filed with the Court, because on March 18, he filed an “Objection to Reconsideration of
Discharge.” Docket No. 64.


The Court conducted the hearing on Creditor's motion on March 23, 2004. Creditor appeared pro se. Debtor and Westmark both


appeared through their attorneys. Minute Entry, Docket No. 66. 6  At the hearing, Creditor argued that her untimely submission,
the February 26 “Objection to Discharge and to Determine Dischargeability,” Docket No. 67, should be construed by the Court
to be an adversary complaint, and that her failure to timely file the pleading should be deemed “excusable.” Therefore, Creditor
argued, Debtor's discharge order should be set aside. Creditor explained that she was in poor health, had been hospitalized
for a time, was homeless, lacked transportation, and that she had not had access to any meaningful legal assistance. When the
Court asked her at the hearing why she did not file a complaint after the Clerk pointed out the problems, she explained that


she thought what she had filed was adequate. 7


6 The minute entry for the hearing indicates it was held on March 22, 2004. The hearing was actually held on its scheduled date of


March 23, 2004. The Court presumes the minutes contain a typographical error.


7 The Clerk's office communicated with Creditor several times concerning the problems it noted with Creditor's submissions. After


Creditor filed the first objection, the Clerk's office sent Creditor a letter notifying her that her pleading was insufficient under the


Rules to commence an adversary proceeding, and that it lacked a cover sheet, summons, and the required filing fee. On February


13, 2004, Creditor sent a money order corresponding to the amount required to file an adversary complaint, as well as an adversary


cover sheet, but no other documents. The Case Administrator wrote to Creditor informing her that the Clerk's office would keep


the cover sheet and fee, but would await a complaint and a summons. When those documents were not forthcoming, the discharge


order was entered and the Case Administrator sent another letter to Creditor returning the money order and the adversary cover sheet,


explaining that she never received either a complaint or summons. Creditor's second objection was filed with two summonses and


so adversary cover sheet, but no filing fee.


The Court is sympathetic to the Clerk's predicament in attempting to deal fairly with unrepresented parties who lack the necessary


familiarity with the Rules and Code to navigate the bankruptcy process. The Clerk must be able to articulate and enforce the


requirements of the law without rendering legal advice to an unrepresented party, while at the same time, not acting to prejudice


a party's rights. This can be a challenging task, indeed, and the Court offers no criticism of the Clerk's actions in this case.


*3  Debtor and Westmark contend that the Court should not accept Creditor's pleadings as complaints, and that Creditor should
not be allowed to go forward with an adversary proceeding. They point out that, despite all of the excuses Creditor offered for
not timely filing a complaint, she had managed to file several pleadings in the case, including two requests for an extension of
time. Given the content of these pleadings and the relief requested, they contend that Creditor was sufficiently acquainted with
the Code and Rules so as to require that she file a timely, adequate complaint. Westmark also objects to Creditor's request that
she be excused from any deadline, arguing that Westmark would not be a proper party to any adversary complaint objecting


to Debtor's discharge or to the dischargeability of individual debts. 8


8 Of course, to the extent Creditor is entitled to some remedy as against Westmark, the timeliness of the filing of her pleadings is not an


issue. However, the nature of the relief sought by Creditor as to Westmark in her “objections” is not at all clear. The Court seriously


doubts whether Westmark, another creditor, is a proper party to Creditor's action questioning the propriety of Debtor's discharge.


Creditor should carefully examine this issue before involving Westmark in further proceedings.


Disposition


A. The Issues.
Procedurally, the only motion properly before the Court for disposition is Creditor's Motion to Reconsider Discharge. Docket
No. 65. In it, Creditor asks the Court to reconsider its entry of the Order of Discharge, and to allow her second objection, Docket
No. 67, as a timely filed adversary complaint even though it was filed after the deadline for objecting to discharge.
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There are a number of issues, though, implicated by Creditor's request. Before the Court can dispose of Creditor's motion, it must
first determine whether either of the two pleadings purporting to object to Debtor's discharge filed by Creditor in this case can be
considered a legally sufficient adversary complaint, and if so, whether or not they were timely. If either constitutes a timely and
sufficient complaint, the Court must then determine whether Creditor has alleged facts entitling her to relief under § 523(a) or §
727(a). If Creditor has filed a timely adversary complaint contesting the eligibility of Debtor for a discharge under § 727(c), the
Court would be inclined to set aside or suspend the effect of the order of discharge pending the resolution of Creditor's action.


B. The Code and Rules.
Under the Bankruptcy Code and Rules, whether a debtor is eligible for a discharge under § 727(a) is a question quite distinct
from whether a particular debt is excepted from discharge under § 523(a). An objection to discharge, filed as an adversary
proceeding under Rule 7001(4), seeks to prevent a debtor from obtaining a discharge of any and all debts. 11 U.S.C. § 727(c).
To obtain a denial of discharge, a creditor must file an adversary complaint by the deadline that always precedes entry of the
discharge order.


Even if a Chapter 7 discharge is entered, though, there are limits to its scope. The order discharges all debts that arose before
the date the petition was filed “[e]xcept as provided in section 523 of [title 11].” 11 U.S.C. § 727(b). A discharge entered under
§ 727 does not, therefore, operate to discharge a debtor from any debt incurred under the circumstances listed in § 523(a). See
11 U.S.C. § 523(a) (stating that “[a] discharge under section 727 ... does not discharge an individual debtor from any debt”
listed in § 523(a)).


*4  Most of the kinds of debt included in § 523(a) are excepted from discharge “as a matter of law,” or in other words, without
the necessity that the bankruptcy court adjudge the debts nondischargeable. For example, a debtor's obligation for alimony or
support is excepted from discharge by the Code without the need that the creditor take any further action. On the other hand, a
few types of debts will only be excepted from discharge if the creditor makes a timely request that this Court declare those debts
excepted from discharge. Rule 7001(6) requires that such a request be made by, again, commencing an adversary proceeding. 11
U.S.C. § 523(c). The debts that require a bankruptcy court's determination of nondischargeability include “non-support” debts
owed to a former spouse arising from a divorce, 11 U.S.C. § 523(a)(15); debts incurred as a result of the debtor's fraudulent
conduct, 11 U.S.C. § 523(a)(2); debts for fiduciary fraud, embezzlement, or larceny, 11 U .S.C. § 523(a)(4); and debts incurred
as a result of the debtor's willful and malicious injuries to the creditor or her property, 11 U .S.C. § 523(a)(6).


Therefore, the timely filing of an adversary complaint is crucial if a creditor objects to a debtor's eligibility for a discharge
under § 727(a), or objects to the discharge of the particular types of debts referenced in § 523(c). Rules 4004(c) and 4007(c),
respectively, require that such a complaint be filed within sixty days after the first date set for the meeting of creditors under §
341(a). In contrast, if a creditor alleges debts are excepted from discharge under the provisions of § 523(a) other than subsections
(2), (4), (6) or (15), an adversary complaint to determine dischargeability may be filed “at any time,” Fed. R. Bankr.P. 4007(b),
even after entry of the discharge order.


The rules discussed above illustrate why the nature of the allegations made in Creditor's pleadings bear upon the Court's decision
in this case. It is not necessary that Debtor's order of discharge be “set aside” if Creditor merely desires to pursue an adversary
complaint contesting the dischargeability of those debts enumerated in § 523(a), because the scope of the order of discharge
expressly excludes such debts. Conversely, if Creditor contests Debtor's discharge under any provision in § 727(a), and argues
that Debtor should not receive a discharge at all, the Court is inclined to set aside the discharge order, or to at least suspend
its effect, while Creditor's action proceeds.


C. The Adequacy And Timeliness of Creditor's Objections.
The general rules of pleading for an adversary complaint are set forth in Fed.R.Civ.P. 8, as incorporated by Rule 7008. Most
importantly, a complaint must contain “a short and plain statement of the claim showing that the pleader is entitled to relief,
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and ... a demand for judgment for the relief the pleader seeks.” Fed.R.Civ.P. 8(a). “In the bankruptcy context, we construe a
deficient pleading liberally if the pleading substantially complies with the requirements of a complaint by giving the debtor
‘fair notice of what the plaintiff's claim is and the grounds upon which it rests....” ’ Markus v. Gschwend (In re Markus ),


313 F.3d 1146, 1149 (9 th  Cir.2002) (quoting Dominguez v. Miller (In re Dominguez ), 51 F.3d 1502, 1508 (9 th  Cir.1994),


in turn quoting Classic Auto Refinishing, Inc. v. Marino (In re Marino ), 37 F.3d 1354, 1357 (9 th  Cir.1994)). The primary
criterion, then, in determining whether a deficient pleading constitutes a complaint under Rule 7008 is notice of the nature of
relief claimed. Dominguez, 51 F.3d at 1509.


1. Creditor's Second Objection Is Untimely Notwithstanding its Adequacy Under Rule 7008.
*5  Creditor argues that her second objection should be construed to “stand on its own” and, even though filed after the deadline


established by the Court, be treated as timely filed due to her extraordinary circumstances. The Court disagrees.


Even if the second objection meets the requirements of Rule 7008 to be considered an adversary complaint, the applicable case
law requires that the time limits imposed by Rule 4007(c) be strictly enforced:


[A]lthough courts within the Ninth Circuit have indicated in dicta that there is an exception to Rule 4007(c)'s time limit
for “unique” or “extraordinary” circumstances, the validity of the doctrine remains doubtful.... We noted that if equitable
powers to extend the time for filing under section 4007(c) exist at all, they are limited to “situations where a court explicitly
misleads a party.”


Marino, 37 F.3d at 1358 (quoting Allred v. Kennerley (In re Kennerley ), 995 F.2d 145, 147, 148 (9 th  Cir.1993) (internal
citations omitted)). It is only when the court misleads a creditor into filing the “untimely” complaint, such as by sending out an
incorrect notice of the bar date, that a late filing can be excused. Allred, 995 F.2d at 148.


Creditor's pro se status does not excuse her from complying with court rules. Briones v. Riviera Hotel & Casino, 116 F.3d 379,


382 (9 th  Cir.1997). Unrepresented parties, even those who lack the expertise to understand them, are still expected to comply
with the Rules. While Creditor was apparently experiencing some personal challenges, she was able to file several pleadings
with the Court before the deadline for filing a complaint finally passed. None of the reasons offered by Creditor for her delay
in acting are sufficient to excuse the late filing of her second objection.


2. Creditor's First Objection Is An Adequate and Timely Complaint Under § 523(a).
Recall, however, that Creditor's original “Objection to Chapter 7 Discharge,” Docket No. 57, was filed on November 10, 2003,
well before the original deadline expired. In this context, then, the Court must consider whether the objection gave Debtor
adequate notice that Creditor was objecting to Debtor's right to a discharge on any of the grounds enumerated in either § 523(a)
or under § 727(a).


Examining Creditor's objection, the Court discerns three claims she asserts against Debtor. First, Creditor alleges that Debtor
has failed to pay her spousal support payments, medical bills, medical and auto insurance premiums, and automobile payments,
contrary to the parties' divorce decree. Objection at 4, Docket No. 56. If she is correct, and if these debts are truly in the nature
of support, they would be excepted from discharge under § 523(a)(5). Second, even if these debts are not for her support,
because they arise out of the parties' divorce, Creditor can assert they are excepted from discharge under § 523(a)(15). Creditor's
third claim is that Debtor's failure to maintain her auto and medical insurance resulted from his “willful malice” and caused
Creditor to suffer great harm based upon her inability to obtain proper medical care. Objection at 3, Docket No. 56. Although
the objection does not refer to a specific subsection of either § 523 or § 727, such a claim could conceivably be excepted from
discharge under § 523(a)(6) as a debt “for willful and malicious injury by the debtor to another entity.”
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*6  Reviewing Creditor's pleading as a whole, the Court is persuaded that Creditor's objection satisfies the criteria discussed
above and should be deemed a complaint for relief under either § 523(a)(5) or § 523(a)(15), and under § 523(a)(6). See
Dominguez, 51 F.3d at 1509 (finding that a creditor's memorandum satisfied the notice pleading requirements for a complaint
objecting to a debtor's discharge when it stated the statutory criteria, referenced specific evidence, and stated a claim for relief).
But despite the passing reference to § 727 in this pleading, Creditor made no factual allegations in her objection that could be
considered a request for relief under that section. Therefore, the objection can not be fairly considered a complaint for denial
of discharge. Thus, Creditor is time barred from pursuing a § 727 claim.


3. The New Claims Alleged in Creditor's Second Objection Do Not Relate Back.
Even though Creditor's second objection, Docket No. 67, cannot be considered a timely complaint standing alone, it can
nonetheless be considered if it is construed to be a proper amendment to Creditor's first objection. And, to the extent it asserts
new claims, Creditor can pursue them if they “relate back” to the first objection. Fed.R.Civ.P. 15(c), Fed. R. Bankr.P. 7015.


The Court concludes that Creditor's second objection, although not styled a complaint, also meets the liberal pleading
requirements embodied in Fed.R.Civ.P. 8, and can be considered as an amended complaint. However, to “relate back,” and
therefore be timely, any new claims alleged in the second objection must satisfy the requirements of Rule 15(c):


(2) the claim or defense asserted in the amended pleading arose out of the conduct, transaction, or occurrence set forth or
attempted to be set forth in the original pleading, or


(3) the amendment changes the party or the naming of the party against whom a claim is asserted if the forgoing provision
(2) is satisfied, and, within the period provided by Rule 4(m) for service of the summons and complaint, the party to be
brought in by amendment (A) has received such notice of the institution of the action that the party will not be prejudiced
in maintaining a defense on the merits, and (B) knew or should have known that, but for a mistake concerning the identity
of the proper party, the action would have been brought against the party.


Fed.R.Civ.P. 15(c).


New claims asserted in an amended pleading must arise “from the same ‘conduct, transaction, or occurrence’ as the original
claim” before they will relate back. Markus, 313 F.3d at 1150 (quoting Dominguez, 51 F.3d at 1510). Such a link will be found
if “the claim to be added will likely be proved by the ‘same kind of evidence’ offered in support of the original pleading.”


Dominguez, 51 F.3d at 1510 (quoting Percy v. San Francisco Gen. Hosp., 841 F.2d 975, 978 (9 th  Cir.1988), in turn quoting


Rural Fire Protection Co. v. Hepp, 366 F.2d 355, 362 (9 th  Cir.1966)).


*7  Comparing Creditor's two objections side by side, it is evident that several of Creditor's claims in the second objection are
nearly identical to the claims she attempts to articulate in the first. First, Creditor again claims any damages she has suffered for
willful injury as a result of Debtor's removal of insurance benefits should not be discharged, and she cites § 523(a)(6). Compare
Objection at 8, ¶ h, Docket No. 67, with Objection at 3, ¶ 2, Docket No. 56. Creditor also alleges that Debtor has failed to pay
spousal support, medical bills, and auto payments, and that those debts should not be discharged under § 523(a)(5). Compare
Objection at 8, ¶ i, Docket No. 67, with Objection at 3, 4, Docket No. 56. These claims are not new, and simply amend and
supplement the claims previously stated, although more vaguely, in her first objection. Thus, Creditor's claims asserted under
§ 523(a)(5) and (a)(6) “relate back” and are properly considered by the Court.


However, Creditor added several other, different claims in her second objection that are not referenced in her first pleading
and arise out of conduct unrelated to the divorce decree. Those claims therefore do not relate back to the first pleading and
are untimely. Specifically, those claims are that Debtor allegedly: (1) falsified and destroyed records, arguably stating a claim
for denial of discharge under § 727(a)(3); (2) failed to satisfactorily explain any losses of assets, which could state a claim for
denial of discharge under § 727(a)(5); (3) failed to list all of his creditors, and as a result, that he made a false oath in connection
with his bankruptcy case contrary to § 727(a)(4); (4) transferred, concealed, or destroyed assets with the intent to hinder his
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creditors, a claim falling within § 727(a)(2); (5) committed fraud while acting in a fiduciary capacity, which would except
her claim from discharge under § 523(a)(4); (6) removed funds from her bank account causing her injury, excepting the claim
from discharge under § 523(a)(6); and (7) owes Creditor one-half of educational debts Creditor incurred, a claim presumably
excepted from discharge under § 523(a)(8). Objection at 5–7,¶¶ a, 6, [sic] c, d, e, f, and j, Docket No. 67. While Creditor may
have cited § 727 and § 523 generally in her first, timely objection, none of these specific claims nor any supporting factual
allegations can be found in her original submission. Therefore, Debtor was not adequately apprised of the nature of Creditor's
claims nor her basis for relief until the second objection was filed, and none of these allegations can be said to relate back to
the date of filing of the first objection.


Conclusion


In summary, for the reasons explained above, the Court concludes Creditor's initial “Objection to Chapter 7 Discharge,” Docket
No. 56, filed on November 10, 2003, (the “first objection”) should be construed as a defective but adequate and timely adversary
complaint requesting a determination that some of her claims against Debtor be excepted from discharge under § 523(a)(5),
(a)(15) or (a)(6).


*8  Creditor's “Objection to Discharge and to Determine Discharge-ability,” Docket No. 67, filed after the bar date on February
26, 2004, (the “second objection”) cannot be considered a timely “stand alone” complaint. Instead it will be treated as an
amendment to the first objection.


Creditor may proceed with the claims stated in the first and second objection for relief falling under § 523(a)(5), or in the
alternative, (a)(15), and under (a)(6). However, Debtor's request in the second objection that the Court deny Debtor a discharge


under § 727(c) does not relate back and is time barred. 9


9 Of course, as noted above, Creditor's failure to properly obtain a summons issued by the Clerk and to serve either her first or second


objection as required by the Rules for an adversary complaint continues as a problem in this case. See Fed. R. Bankr.P. 7004(b)(9)


(service by mail on a debtor represented by an attorney); 7004(e) (requiring the summons and complaint, if served by mail, to be


deposited in the mail within 10 days after a summons is issued); L.B.R. 7003.1 (requiring clerk to issue the summons). Creditor must


effect proper service on the defendants or her action is subject to dismissal.


Because Creditor did not timely object to Debtor's discharge under § 727(a), Creditor's “Motion to Reconsider Discharge,”
Docket No. 65, will be denied. There is no need to set aside the discharge order merely to allow Creditor to proceed with her
action to determine dischargeability of debts under § 523(a).


A separate order will be entered.


End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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Opinion


OPINION


LAURA K. GRANDY, United States Bankruptcy Judge.


*1  This matter comes before the Court on the Debtors' motion for leave to disqualify attorney Darrell Dunham. The Debtors
seek to disqualify Dunham as the attorney for creditors John and Susan Karayanis in both the underlying bankruptcy case and
the adversary complaint. The Court held a hearing on the matter on July 20, 2011. The Debtors appeared through their attorney,
Matthew Benson. Creditors John and Susan Karayanis appeared through their attorney, Darrell Dunham. Creditor Ramneesh
Prabhaker appeared through his attorney, Timothy Daniels. The Court heard testimony from Susan Karayanis, Ramneesh
Prabhaker, and Darrell Dunham. For the reasons that follow, the motion is granted.


Facts


An examination of the relationship between the parties and Mr. Dunham is important to understanding the instant motion.
There is bad blood between the Debtors and creditors Prabhaker and the Karayanises. Both Mr. Prabhaker (11–4014) and
the Karayanises (11–4015) have filed complaints against the Debtors objecting to their discharge and to the dischargeability
of debts. The disputes center around a lease on an Indian restaurant operated by the Debtors. The restaurant folded, which
precipitated the Debtors' bankruptcy filing. The Karayanises allege that the Debtors removed fixtures from the restaurant, in
violation of the lease, once it became clear that it would not survive. Mr. Prabhaker alleges that the Debtors defrauded him out
of money loaned on the premise that he would become a partner in the restaurant. The Karayanises have chosen Mr. Dunham
to represent them in both the underlying bankruptcy case and the adversary proceeding.
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According to Mr. Dunham's testimony, his lawyer-client relationship with the Karayanises began sometime before 2007. Susan
Karayanis was employed in Mr. Dunham's law firm as a part-time paralegal. Mr. Dunham represented John Karayanis in several
disputes with the city of Carbondale. The Karayanises appear to have owned a restaurant, in partnership with fellow creditors
George and Effie Papdopoulos. Mr. Dunham also developed a relationship, though not what appears to be of the lawyer-client
variety, with Mr. Prabhaker by dining frequently at Mr. Prabhaker's restaurant in Carbondale. When Mr. Prabhaker sought to
open a new restaurant, Mr. Dunham testified that he thought that he gave Mr. Prabhaker the Karayanises' contact information,
knowing that they were considering selling their restaurant. Mr. Dunham's affidavit from a state court action that was attached
to the Debtors' motion states unequivocally that he did this. Exactly how Mr. Prabhaker became connected to the Debtors is
unclear, but it seems as though they had agreed (or thought they had agreed, by the looks of Mr. Prabhaker's complaint) to join
forces in opening a new Indian restaurant. The Karayanises decided to negotiate with Debtor Paramjitinder Dhillon and Mr.
Prabhaker on a lease with the option to purchase.


Mr. Dunham testified that he put the parties in touch with each other to arrange an inspection of the facility. This occurred on
December 2, 2006. That same day, they all gathered at Mr. Dunham's office to negotiate the lease. Susan Karayanis testified
that she and her husband felt comfortable handling the lease negotiation without the aid of legal counsel because they had been
real estate brokers and had done deals of this sort before. Neither Mr. Prabhaker nor the Debtors used separate counsel, either.


*2  Even though Mr. Dunham had a prior lawyer-client relationship with the Karayanises, and even though Mr. Dunham
testified that he felt that he had a “fiduciary” relationship with Mr. Prabhaker, he “made it very clear to the parties [that he]
was going to be a draftsman and wasn't going to give advice as to whether the deal was sound or unsound.” At one point in
the hearing, Mr. Dunham testified that he represented no one. At another point, he testified that he represented everyone. Once
the parties had agreed on the terms of the lease, Mr. Dunham reduced them to writing. Mr. Dunham testified that only when
it came time to sign the lease did he learn that Mr. Prabhaker would not be signing it in partnership with the Debtors. Only
the Karayanises and the Debtors signed the lease. Mr. Dunham testified that he did not think that Paramjitinder Dhillon was
reliable, and he “cross-examined” Mr. Prabhaker about whether Mr. Dhillon could be trusted. After the restaurant went under,
both it (10–40922) and the Debtors as individuals filed for Chapter 7 relief.


Discussion


The Debtors rely on two rules in their effort to disqualify Mr. Dunham. In their motion, they argue that he acted as a third-party
neutral in the negotiation and is disqualified by the rule that limits an attorney's representation of a person in connection with a
matter in which the attorney was a third-party neutral, unless all parties give their informed consent. The Debtors have not given
their consent to Mr. Dunham's representation, and they argue that the adversary complaint filed by the Karayanises is connected
to the lease negotiation because there is a dispute about what constitutes “fixtures.” At the hearing, the Debtors also raised an
alternative rule of disqualification. They argued that Mr. Dunham represented all the parties in the drafting of the lease and must
be disqualified because he is now representing someone whose interests are materially adverse to their own in the same or a
substantially related matter. All of the Illinois Rules of Professional Conduct apply to all attorneys who appear before this Court.


A. Third–Party Neutral
The Debtors' first argument is rooted in Illinois Rule of Professional Conduct 2.4(a): “A lawyer serves as a third-party neutral
when the lawyer assists two or more persons who are not clients of the lawyer to reach a resolution of a dispute or other matter
that has arisen between them....” The comments to the rule help clarify the circumstances under which a lawyer is a third-
party neutral. “A third-party neutral is a person, such as a mediator, arbitrator, conciliator, or evaluator, who assists the parties,
represented or unrepresented, in the resolution of a dispute or in the arrangement of a transaction. Whether a third-party neutral
serves primarily as a facilitator, evaluator or decisionmaker depends on the particular process that is either selected by the
parties or mandated by a court.” ILL. RULE OF PROF'L CONDUCT 2.4 cmt. 1 (2010) (emphasis added). “A lawyer who
serves as a third-party neutral subsequently may be asked to serve as a lawyer representing a client in the same matter. The
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conflicts of interest that arise for both the individual lawyer and the lawyer's law firm are addressed in Rule 1.12.” ILL. RULE
OF PROF'L CONDUCT 2.4 cmt. 4 (2010).


*3  A lawyer is disqualified from representing a client “in connection with a matter in which the lawyer participated personally
and substantially as a judge or other adjudicative officer or law clerk to such a person or as an arbitrator, mediator or other third-
party neutral, unless all parties to the proceeding give informed consent.” ILL. RULE OF PROF'L CONDUCT 1.12 (2010).
“Although lawyers who serve as third-party neutrals do not have information concerning the parties that is protected under Rule
1.6 [prohibiting the disclosure of confidential information gained from the lawyer-client relationship], they typically owe the
parties an obligation of confidentiality under law or codes of ethics governing third-party neutrals.” ILL. RULE OF PROF'L
CONDUCT 1.12 cmt. 3 (2010). Thus, if Mr. Dunham participated personally and substantially as a third-party neutral in the
negotiation, he is disqualified from representing the Karayanises without the Debtors' informed consent.


Mr. Dunham connected Mr. Prabhaker and the Debtors, who were looking for a restaurant to buy, with the Karayanises, who
were looking to sell their restaurant. He testified that he contacted the Karayanises about making their restaurant available for
inspection by the Debtors and Mr. Prabhaker to facilitate the sale. He then agreed to draft the lease according to the terms
to which the parties agreed. He asked questions to clarify the terms to which the parties were agreeing. This fits in squarely
with the definition of third-party neutral as one who arranges a transaction as found in comment 1 of Rule 2.4. Mr. Dunham
also testified that he had one or more conversations with Mr. Prabhaker about the trustworthiness of Paramjitinder Dhillon as
a business partner. Mr. Dhillon asked him about the reliability of the Karayanises. It is undisputed that Mr. Dunham heard
discussions regarding the lease negotiation. These activities potentially exposed Mr. Dunham to confidential information from
the parties. The Court believes that Mr. Dunham acted as a third-party neutral in the negotiation. He is therefore disqualified
from representing the Karayanises without obtaining the Debtors' informed consent, which does not appear to be forthcoming.


The Court is also worried about another facet of Mr. Dunham's participation in the negotiation. Rule 3.7 prohibits an attorney
from representing a client “at a trial in which the lawyer is likely to be a necessary witness.” At this early stage of the proceedings
and before there has been much action on the adversary complaints, mostly due to the delay tactics employed by the Debtors,
it is not clear whether Mr. Dunham will be a ‘necessary witness.’ Nevertheless, it seems more than possible that Mr. Dunham
may be called to testify as to the nature of the negotiation and the parties' understanding of the terms contained in the lease. To
prevent any further delay by the Debtors by calling Mr. Dunham as a witness and forcing the Court to revisit this issue down
the road, Mr. Dunham must be disqualified.


B. Common Representation
*4  The Debtors' alternative theory of disqualification comes from the idea of ‘common representation.’ Common


representation occurs when an attorney represents all of the parties in a transaction. “A lawyer who has formerly represented a
client in a matter shall not thereafter represent another person in the same or substantially related matter in which that person's
interests are materially adverse to the interests of the former client unless the former client gives informed consent.” ILL.
RULE OF PROF'L CONDUCT 1.9 (2010). This rule is enforced even if the former representation occurred in the ‘common
representation’ scenario.


Mr. Dunham testified that he told the parties that he was not representing any of them during the negotiation. He testified that
if Mr. Prabhaker was not involved, he would have said that he “was only representing John and Susan [Karayanis].” Since
Mr. Dunham believed that Mr. Prabhaker would be signing the lease, however, he did not say that. He said that he represented
everybody that was part of the negotiation, including Paramjitinder Dhillon “to the extent that [he] thought [Dhillon] was a
partner with [Prabhaker],” in the drafting of the lease “in the sense that [he] was rendering them a service and memorializing
what they had agreed on.”


If Mr. Dunham represented all parties in the drafting of the lease, he is disqualified from thereafter representing the Karayanises
in this dispute. The Karayanises' interests are materially adverse to those of the Debtors; they have filed a complaint objecting
to the Debtors' discharge and to the dischargeability of their debt. The matter appears to be the same or substantially related
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as it involves a disagreement concerning the lease and the terms contained therein. The Debtors have not given their informed
consent to the representation.


Conclusion


Whether Mr. Dunham represented no party and acted as a third-party neutral, or he represented everybody, he is disqualified
from now representing the Karayanises in an action against the Debtors without their informed consent. The Court is sympathetic
to Mr. Dunham's position. He testified that he was very uncomfortable at the thought of being in the middle of the negotiations
with the Karayanises and Mr. Prabhaker. He felt that he had a possible conflict of interest, given his prior relationship with the
Karayanises and the “fiduciary” relationship that he felt he had with Mr. Prabhaker. He testified that this is why he informed
the parties, before negotiations ever began, that he would not be representing anybody. Mr. Dunham did everything he could


have and should have done to properly make himself a third-party neutral at the negotiations. 1  Mr. Dunham also properly
represented all of the parties' interests in drafting the lease, learning only at the very end that Mr. Prabhaker would not be signing
the lease. Had he known earlier, he testified that he would have represented only the Karayanises' interests, but because his
friend was also involved in the other side (or so he believed), he testified that he represented Mr. Dhillon “to the extent that
he was a partner” with Mr. Prabhaker.


1 See ILL. RULE OF PROF'L CONDUCTT cmt. 3 (2010):


Unlike nonlawyers who serve as third-party neutrals, lawyers serving in this role may experience unique problems as a result


of differences between the role of a third-party neutral and a lawyer's service as a client representative. The potential for


confusion is significant when the parties are unrepresented in the process. Thus, paragraph (b) requires a lawyer-neutral to inform


unrepresented parties that the lawyer is not representing them. For some parties, particularly parties who frequently use dispute-


resolution processes, this information will be sufficient. For others, particularly those who are using the process for the first


time, more information will be required. The lawyer should inform unrepresented parties of the important differences between


the lawyer's role as third-party neutral and a lawyer's role as a client representative, including the inapplicability of the attorney-


client evidentiary privilege. The extent of disclosure required under this paragraph will depend on the particular parties involved


and the subject matter of the proceeding, as well as the particular features of the dispute-resolution process selected.


*5  The Court is troubled by the possibility that Mr. Dunham could be called as a witness in this dispute in the future. The
Court notes the comment of Mr. Prabhaker's counsel, who considered the instant motion another effort by the Debtors to stall
the case. The Debtors have hindered the progress of this case long enough. The Court will not create an opportunity for further
delay by having to revisit this issue in the future should Mr. Dunham be called as a witness, nor will the Court tolerate any
other delays caused by the Debtors.


Footnotes


End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.








 


 


01:13585127.2 


Delaware Bankruptcy Inns of Court May 14, 2013 
Best Practices for Dealing with Pro Se Litigants 


 
Thoughts from the Judges 


Patrick A. Jackson, Esq. 
Young Conaway Stargatt & Taylor, LLP 


 
The following excerpts are edited/paraphrased from interviews conducted with each of 


the judges in April 2013, in connection with a forthcoming Delaware Lawyer article on the 
Delaware bankruptcy court.  At the conclusion of each interview, the judges were gracious 
enough to answer questions relating to this month’s DBIC presentation. 
 


Judge Walrath 
 
PAJ: Is there anything we can be doing better to help resolve pro se matters? 
 
MFW: I think the bar is doing as much as it can.  I think it is imperative that you contact them 
and try to work it out, and try to explain to them what’s going on.  Many times it’s just a 
misunderstanding of what is going on.  But if you get to the point where it’s clear from talking 
with them that this is not going to resolve, let them have their day in court. 


In judges’ training, they tell you – especially with pro ses – if anybody comes into court, 
it is important to let them feel that they’ve been heard.  So let them say their point.  Try and 
explain to them your ruling, if you’re ruling against them.  Try to explain to them why.  And I’ve 
had many claimants, et cetera, make their argument, and then I said, “Okay, I understand, but 
here’s what Congress says as far as priority of your claim, and I have to follow that.”  And then 
they say, “Okay, well thank you for listening to me.”  That’s all they want – they want to feel 
that in reality somebody is listening to them and explains to them why they can’t get what they 
think they’re entitled to.  I haven’t seen too many of our lawyers try and shut down pro ses at all. 


It got to a point in one of my cases where the debtor filed a motion to bar a party from 
filing vexatious pleadings.  It’s just a matter of balance once you get to the point where you say, 
“You are barred from filing.”  And courts have upheld that – barring a vexatious, litigious person 
who has no interest in the case really, from filing any further pleadings, that has been upheld.  
But you can’t do that the first time or the second time he files it. 


 
PAJ: Pro se papers can be very difficult to follow, and as counsel responding to them you 
do twice as much work, because you have to build the argument that you think they’re 
trying to make, and then respond to it.  Do you find a very terse brief on the part of the 
represented party more helpful than one that tries to explain it all? 


 
MFW: Yeah.  I can’t even figure out what they’re all arguing.  A terse response that focuses on, 
“This is what the issue is, and nothing he has said in his pleading addresses this issue.  It’s a 
simple legal issue.”  That’s much more effective. 
 
PAJ: I think some of the perception on our side is that, with a long brief, we are trying to 
help by charitably construing what the pro se litigant’s arguments may be, so that if the 
Court is inclined to rule our way, you can kind of tick through the issues in your ruling, 
and we will have done the work for you.  Is that accurate? 
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MFW: That’s fine if it’s three pages versus 30.  I mean it’s a balancing act, it really is.  But 
otherwise, you know, let them have their day in court and that might settle it. 


 
PAJ: Who are the most active pro se litigants in your experience?  Creditors?  Activist 
shareholders? 
 
MFW: It just depends on the case.  Sometimes there are people who file things who have no 
connection with the case.  I had one shareholder in a case that would send periodic letters, and 
Cathy [Farrell] would chuckle about them every time she got them.  I never read them – she 
handles them and sends them back (unless you file a motion, the judge isn’t going to read it).  
But they’d be, “How’s it going?” and, “We’re waiting for our money,” and, “This was our nest 
egg,” and the like.  So finally, she got a postcard from them.  They were obviously in some 
tropical island someplace just wondering where their “nest egg” was.  Okay, really?  Their nest 
egg?  We had to laugh about that. 
 


Judge Carey 
 
PAJ: Are there best practices or observations for dealing with pro se litigants you would 
like us to convey to the bar? 
 
KJC: It’s difficult, I know, for a lawyer to deal with a pro se litigant on the other side.  All I 
would say is, try to be as communicative with the pro se litigant as you can be.  I know 
sometimes they are either unsophisticated or are just so wedged in their position that they don’t 
want to hear anything you have to tell them.  Understand that the Court is going to give them a 
forum and that the litigation may not be as neat as it would be, were the other side represented by 
counsel, but everybody’s entitled to their day in court.  Sometimes it takes what we might 
consider a disproportionate amount of time and effort to deal with that, but that’s just the nature 
of it, making sure that due process is extended to these folks. 
 
PAJ: When a pro se matter comes to the Court on briefing and oral argument, do you 
find it helpful when the represented party submits a comprehensive brief, or is it sufficient 
(or even better) for the represented party to just tag the bases, in essence, and let the 
argument play out at the hearing? 
 
KJC: The complete discussion is very helpful because sometimes the Court has the same 
difficulty that opposing counsel has in trying to figure out what relief exactly is being requested.  
If something comes in a form in which I come to the view that they’re asking the Court to do 
something, then it’s treated as a motion and has to be responded to.  But sometimes the requests 
are not all that clear, so yes, it is helpful to the Court. 
 
PAJ: At the hearing, a common struggle on the practice side is balancing the desire to get 
the hearing over against protection of your record on an eventual (often, inevitable) appeal.  
Do you find counsel preserving their record and interposing objections and the like to be 
distracting?  Or understandable? 
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KJC: I think that the represented party has to use discretion in determining when to do that, but 
you’re right, appeals often follow.  And from the Court’s standpoint, it’s important to let the 
District Court know the pro se litigant was afforded every opportunity to present his or her case, 
and that the Court was thoughtful in considering what the pro se litigant was asking it to do. 
 


Judge Sontchi 
 
PAJ: Are there some things that you would consider best practices, or practices to avoid, 
when dealing with the pro se litigant? 
 
CSS: I’ll give you a recent example of how things went wrong.  There was a pro se that started 
in early December to try to get the attention of debtors’ counsel, and a person at the lead counsel 
firm was in charge of it and was the point person.  There was a three-week period where counsel 
never picked up the telephone, and he got a series of more and more aggressive emails that he 
tried to respond to, but he did so maybe incompletely, and the situation started to deteriorate.  So 
we got to early January and it was a mess, and I believe that counsel made a fundamental 
mistake of not picking up the telephone early in that process and starting a dialogue by telling 
them, as opposed to emailing them.  Now, it may not have made any difference with this litigant, 
but I think and believe that the way the record developed, the debtor may have been able to do a 
lot to make that problem go away. 


Ultimately, they had to come in to me in on an emergency TRO request, ex parte, to keep 
the pro se litigant from divulging confidential information.  So I had to do an ex parte TRO, then 
I had to enter a sanctions order for violation of the TRO, they then settled, they then unsettled but 
I approved the settlement anyway, and now the pro se litigant has filed a judicial misconduct 
complaint against me at the Third Circuit.  Maybe nothing could have been done to prevent the 
situation from playing out the way it is, but I believe that, had initial contact in early December 
been followed up at least at some point by a telephone call, a lot more could have been averted, 
because you can see the emails in that case get more and more aggressive, and more and more 
frustrating, because counsel was giving no response.  So I know that there are problems with 
doing that, because you’re going to tell the pro se litigant “A” and he’s going to come back and 
say you said “negative A,” and there was a situation in this case where the pro se litigant 
accused, I think at two different times, one lead counsel and one local counsel of saying 
something on the telephone that either was not true, or was a misreading of what was said, and if 
you have an email you have a written record, but on a telephone call you don’t. 


What ultimately helped a lot in this case is I basically told the debtor to turn it over to 
Delaware counsel, and he was able to settle it very quickly.  Now, then again, the settlement fell 
apart, but it didn’t ultimately matter, because I approved it anyway, and I know that counsel did a 
combination of telephone calls and emails.  So the message from that, I think, is that with many 
pro se litigants, the mistake would be to give them either no attention or just email attention.  I 
mean, sometimes a phone call can do wonders.  Sometimes it’s not going to get you anywhere, 
and at that point you need to just make your record and deal with it. 
PAJ: As a junior associate I was tasked with resolving letter responses to the solicitation 
packages and confirmation hearing notice that had trickled in to the docket, and my initial 
reaction was that they were not really objections that needed resolving.  Nevertheless, the 
partner made me call (not email) every single party on the list, and made a point of it.  I 
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was struck, because left to my own devices, I definitely would have gone the email route 
because it’s more comfortable. 
 
CSS: He’s absolutely correct, and in today’s environment, probably a combination with a 
phone call first, followed by the email. 
 
PAJ: Is it helpful, or over-lawyering, when you get a pro se matter in front of you at the 
hearing and you’ve got the pro se briefs, such as they are, but then you have a really 
comprehensive brief by the represented party, as opposed to a shorter brief that just tags 
the bases? 
 
CSS: I’ll give you an example.  I recently issued an opinion on a pro se case, in an adversary 
proceeding, and the liquidating trust won on all points, and that was a situation where the 
liquidating trust really had to write the other guy’s brief for him in order to respond to it, and it 
was very helpful.  And I know it’s time consuming and expensive, but in that situation it was 
very helpful, and they got their 16-page opinion when all was said and done. 
 
PAJ: I think the concern that prompted my question is that we don’t want to seem to our 
clients or to the Court like we’re overworking the file, but we need to preserve our record 
and protect ourselves, and it’s tough to strike a balance. 
 
CSS: With a pro se, things like failure to timely pay the filing fee, failure to technically serve 
the defendant, failure to respond to the answer and brief in time, those are not going to get you 
anywhere.  Against the pro se, they’re just not going to get there.  This opinion was a motion to 
dismiss on three points, one of which was failure to timely serve the liquidating trust, one was 
that the claim was time-barred because of the bar date (but there was a technical reason that 
wasn’t going to work anyway), and one was 12(b)(6) failure to state a claim, and I mean it was 
like shooting fish in a barrel.  So what happened is I denied the motion to dismiss in connection 
with failure to plead a claim.  It’s a good example of how pro se litigation generally falls down, 
which is technicalities that are important, like failure to state a claim.  And the Third Circuit will 
back you up.  I mean, they would back me up on a 12(b)(5) failure to serve objection against a 
pro se because they say it’s okay to hold them to that.  But as a trial court, generally, it’s not 
necessarily very helpful.  So, you know, they won on the substance of the 12(b)(6), but they lost 
on the two technical objections against the pro se. 
 
PAJ: Lost at the trial court, but having won at the trial level, the appellee can of course 
argue that those objections also support affirmance of the decision. 
 
CSS: And I denied them without prejudice, because as to the service I said there was a factual 
issue and there actually was a hole in the bar date argument as to whether he was a known or 
unknown creditor at the time, because he did not receive actual service and they were relying on 
the publication, so that’s a factual issue about whether he was a known or unknown creditor, 
there was nothing I could do anyway. 
 
PAJ: Would it be fair to say that, as long as you don’t put an undue amount of emphasis 
on the procedural points, it’s fair to raise them? 
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CSS: Sure, of course. 
 
PAJ: And I think how we think of it, it kind of gives the Court a menu of options as far as 
how to dispose of the matter. 
 
CSS: Yes, and part of the reason it was easier to deny the motion on the two technical points is 
that the 12(b)(6) was so overwhelmingly in favor of the debtor, and I felt very comfortable with 
the real substance. 
 


Judge Walsh 
 
PAJ: Are there some things that you would consider best practices, or practices to avoid, 
when dealing with the pro se litigant? 
 
PJW: I don’t take chapter 7 cases, nor 13s, so I can’t remember the last time I had a pro se case. 
 
PAJ: I think it’s mostly creditors in chapter 11 cases, or activist shareholders, or an 
employee who lost all of their savings because their company stock became worthless.  But 
in your experience, you just don’t see a lot of it come to a head? 
 
PJW: No, I don’t.  In the Polaroid case, and this goes back to maybe ten years ago, there was a 
retired scientist who got a group of retirees together and he showed up at nearly every hearing, 
and that was a hotly contested case.  And this guy must have been in his early seventies, maybe 
later than that, and he was very effective.  Very effective.  In fact, at the end of the case, I told 
him he should consider going to law school.  The guy was really good.   


But then, in the DBSI case, I’m sure I had at least 500 letters from people who got 
burned. 
 
PAJ: I’ll pose my question to you as a hypothetical then: In a pro se litigation matter, do 
you think it would be more helpful if the represented party did a comprehensive brief that 
tried to be charitable to the pro se litigant’s arguments in order to respond to them, or if 
the represented party put in a shorter brief that simply tagged the bases on what the legal 
issues are. 
 
PJW: I think a lengthy response is easier for me. 
 


Judge Shannon, with Chief Judge Gross 
 
PAJ: What have you seen in pro se matters in front of you that are best practices for 
represented parties, or practices that they should avoid? 
 
BLS: With chapter 11, I think that the best approach that particularly debtor counsel can take is 
to be as accommodating as humanly possible.  There are situations where you have pro se 
litigants in a case that are active, aggressive, abusive, or over the top.  And it is worth 
communicating that to the Court.   
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But my approach is, for example, starting with the most routine example of claim 
objections.  I am gratified to hear when counsel gets up and says, “We have received 11 letters in 
response.  We have called each one of these parties.  We have spoken to each one of these 
parties.  Three of them said, ‘Fine,’ the other eight said, ‘A pox on your house.’  They are not 
here today, but we did speak to them.”  I think that that’s valuable.  I think that’s incumbent upon 
counsel.  I think that is a responsibility that debtor’s counsel has, as a courtesy, to explain to 
them, “This is what is going to happen.  This is why, and if you want to, you can come to Court.” 


And a technical opposition to a pleading – to come to the podium and say, “I’ve gotten 
this letter of objection, I don’t know what it means, I’ve asked for a sale and I don’t know what 
this objection is.”  Well, you need to construe it broadly because I will. 


What I look for is abiding cooperation and courtesy.  And if you have, then, a litigant that 
is abusing the process, it is usually going to be apparent to the Court.  I joke sometimes about 
sanctions, that we don’t encourage sanctions practice here.  My reasoning is that, usually, if you 
are entitled to Rule 11 sanctions, you don’t need to file a motion.  Because I ought to know. 
 
KG: Yes, yes. 
 
BLS: But with a routine pro se litigant, I expect maximum cooperation, especially given the 
fact that in many of our cases the claimants and employees are not nearby.   
 
KG: That’s right. 
 
BLS: And one of the points that I believe that the bar and Court have made repeatedly is that 
we accommodate those folks and permit them to appear by phone, and we will waive the phone 
charges, and we rely on counsel to make it so that they are not harmed by distance and are 
afforded an opportunity to meaningfully participate in the bankruptcy case.  I think that is 
terribly important.   
 
KG: Yes. 
 
BLS: I think that is part of our mandate.  Especially in the bankruptcy court. 
 
PAJ: Clients find it frustrating for us to spend any time researching and briefing in a 
pro se matter that is headed for a contested hearing, but often our response is that the 
Court expects us to do that.  Do you find it helpful for the represented party to expend the 
time and effort to do a comprehensive response saying, for example, “Here is what I think 
he is arguing, and if that is what he is arguing, here’s what the response is.” 
 
BLS: Yes.  I want a response. 
 
KG: Yes.  You betcha! 
 
BLS: I want a response.  And I realize that it is a burden, but you know something, sometimes 
it is not all upside to be in bankruptcy. 
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KG: Because you’ve probably talked to that pro se person, or may have talked to them.  I 
don’t want to sit up there and say I don’t understand what they are talking about.  You can help 
me with that. 
 
BLS: And I think the other point is, by way an example, take a pro se employee objection to 
the sale of a company.  And their objection is, “I haven’t gotten my vacation package.”  It’s kind 
of buried in the middle of a one page, single-spaced letter.  I find it helpful if the debtors reply, 
and if you have a section for letter objections that says, “We have received John Smith’s letter.  
The sale of the company has no impact one way or the other on the allowance or disallowance of 
a vacation period.  That’s our answer.”  And similarly, if you just get one of those one-line 
letters: “This is a big fraud.”  The debtors’ response is, “We’ve got a court-appointed committee 
that is supportive.  They are fiduciaries.  There is no evidence of fraud.  This is our response.”  
It’s a summary answer, but those are objections and they’re entitled to be responded to. 
 
 


Recap with Chief Judge Gross 
 
PAJ: Thank you so much for taking the time to discuss the challenges of pro se litigants.  
It seems that in the chapter 11 cases, they are primarily creditors, though I know Judge 
Walrath has had at least a couple of individual chapter 11 debtors. 
 
KG: There are occasionally people who are extremely poor and really can’t afford a lawyer, 
and there’s really not enough there for a lawyer to take a case.  But most are people who think 
that they can do it. 
 
PAJ: In my experience, anyway, it’s people that just don’t understand what’s going on.  
They think, “Oh, there’s a court, courts are where justice happens, I have a cause, this 
must be where I should be.”  And they don’t understand that, procedurally, if they’re a 
creditor and they “win,” what’s in it for them is an allowed claim, which is not likely to be 
paid dollar-for-dollar. 
 
KG: That’s right. 
 
PAJ: And so in practice, I think so much of what ends up bubbling to the surface and 
going forward in a litigation posture is where you either can’t communicate with the 
person, or you haven’t communicated effectively.  And so far what we’ve heard from the 
other judges is that, first and foremost, communication is key.  Just as Judge Shannon said 
– call people on the phone, reach out to them, it’s your obligation to do that.  Everybody is 
speaking with one voice there. 
 
KG: I agree. 
 
PAJ: If you reach out and you can’t get through to the person – maybe there are some 
mental health issues, maybe it’s just that they have a real cause and they won’t let up until 
a court tells them “No” – have you ever seen a lawyer handle it particularly well in front of 
you?  Or particularly poorly, which would be just as helpful? 
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KG: Prior to Nortel, other than a few claim objections, I have not had a pro se party.  So I 
can’t give you a best practice.  Hard to give best practices other than you really, really have to 
deal with that pro se litigant very gently.  The Court should be gentle.  Opposing counsel should 
be gentle.  Because you don’t want to put the judge in a position of coming to the defense of the 
pro se.  But I like to hear, and it is very important that I hear, that there have been conversations 
with the pro se litigant.  To the extent possible – I may observe why it couldn’t have happened, 
because the person is not well enough.  In the end, maintain your civility and professionalism, 
and let the Court decide. 
 
PAJ: How about in practice before taking the bench?  Did you have any experience with 
going up against a pro se?  Any thoughts on that, or how it might have come out otherwise? 
 
KG: One case.  And in this particular case, the pro se really tried to out-lawyer me.  And it 
became very, very awkward.  It got to the point where I normally would have been very, very 
helpful to the pro se litigant, but I was probably a little less helpful than I otherwise would have 
been to another lawyer, because he annoyed me so much.  He was so aggressive about 
everything.  He watched too much TV. 
 
PAJ: So if you end up having to go toe to toe, be gentle. 
 
KG: Yes.  Let the Court know that you are being as cooperative as you can be, within your 
responsibilities to your client. 
 
PAJ: And as we talked about before, take the argument seriously enough to give the judge 
a view of what arguments they may be attempting to make, what the standard is, why they 
should be overruled, and why you should win. 
 
KG: Yes, that’s right. 
 
PAJ: I guess the tough pill for all of our clients to swallow is that that’s just what 
happens.  There is no quick way to resolve a dispute with a pro se litigant other than 
talking him out of it, which is tough. 
 
KG: Yeah, to get them to walk away from it. 
 
PAJ: Would you say there is a different set of rules that apply to the pro ses?  Are we 
expected to stretch more to settle their claims than we would with a commercial party?  Or 
is it enough to be courteous and accommodating to them? 
 
KG: That’s really all. 
 
PAJ: So we just stick to the general playbook regarding settlements? 
 
KG: I would say this.  We are sympathetic to the pro ses.  But I am also very sympathetic to 
lawyers who are representing the other parties, knowing that it can be very, very difficult to deal 







 


9 
 


01:13585127.2 


with the unrepresented person.  So, again, you don’t have to be best friends with them.  Just 
show that you tried, and that you are not taking anything personally.  The pro se litigant is taking 
it very personally.  By getting up to the podium and speaking, in contrast, calmly and 
respectfully, you are going to win the points back. 
 
PAJ: Returning to the theme of communication.  There is a little bit of tension on our 
side, in that we have ethical limitations on dealing with unrepresented persons.  And on the 
one hand, there’s a real need to have a human connection and talk to them personally.  But 
when you do that, you end up running into the, “Well, the lawyer told me this.”   Then you 
get into the he said, she said. 
 
KG: You are right.  First and foremost, treat the pro se person with respect.  Confirm your 
discussion in writing.  Don’t bully or threaten. 
 
PAJ: What has emerged from talking to the other judges is to call, but follow up with a 
confirmatory email memorializing the conversation and reiterating the disclosures you 
need to make – “I am not your attorney, you should seek legal advice” – in other words, 
make your record in the event that it heads for a contested hearing. 
 
KG: That would be helpful.  We have the same thing with pro ses.  A pro se calls my 
secretary.  I’m always worried that they will claim that they were given some piece of advice.  
Then what I do?  Turn it into a mini-hearing?   


“What advice were you given?” 
“I was told I didn’t have to file that claim.” 
“Well, who told you not to file a proof of claim?” 
“Your secretary.” 
At that point, I’ve got to have a hearing.  I’m hoping that the pro se help we are getting 


will cut down on some of these problems. 
 


PAJ: That shades into something we were going to touch on in the presentation.  What is 
the Court doing to address the challenges of pro se litigation? 


 
KG: We got some funding to hire a liaison to organize, hopefully, obtaining representation for 
these pro se litigants. 
 
PAJ: At the District Court there is a prisoner litigation law clerk who acts as a gatekeeper 
for prisoner litigation – would the pro se liaison serve a gating function?  Or just match up 
the pro se litigants with counsel? 
 
KG: That’s it. 


 
PAJ: So no gatekeeping function.  Then again, maybe we don’t have as much of an issue 
with pro se litigants as the District Court does with prisoners, in that people are appearing 
in our Court just as creditors. 
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KG: Probably not.  Even in chapter 13, creditors are generally represented.  A handful aren’t, 
and they are the main challenge. 
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BEST PRACTICES FOR DEALING WITH PRO SE LITIGANTS 
 


1. Be Polite and Respectful 
 


2. Provide Easy Access to Information 
 


3. Make Your Role Clear 
 


4. Communicate with the Pro Se in Advance of Hearings to Understand the Issues 
and be able to frame the Issues for the Judge 
 


5. Consider Pro Se Litigants Schedule When Choosing Hearing Dates Where 
Possible 
 


6. Pick up the Phone and Timely Return Calls and Emails 
 


7. Feel Their Pain- Be Someone They Can Simply Vent To 
 


8. Consider the Pros and Cons of Settlement 
 


9. Understand the Role of Social Media 
 


10. Remember All Conversations are Public 
 


11. Know Your Pro Se Litigant 
 


12. Don’t Rely on Courtroom Procedure to Win the Case  
 


13. Confirm Key Issues in Writing to Avoid Confusion 
 


14. Don’t Take the Pro Se Litigant Lightly 
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