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Fact Pattern for Chapter 15 Inn of Court

Pierre Mulroney grew up in Montreal, Quebec in Canada and later attended M.I.T. in the 

United States.  While there, he met Vivian Li, from Shanghai, China, in a software engineering 

class.  They fell in love, married, and formed a company in 1994 called “TransData Software, 

LLC.”  They formed the Company as a Delaware entity on the advice of Winfred “Skip” 

Hollister, IV, whom Pierre met in a coffee shop.  Skip told Pierre he was at Harvard Law.  Under 

a form operating agreement Skip pulled off an internet web site, Skip filled in the blanks making 

Vivian and Pierre co-managers.  The rest of the operating agreement seemed basic, allowing 

Vivian and Pierre to create a board of directors to provide guidance, but giving the co-managers 

the power to make all daily decisions to operate the company.

After they formed the Company, Pierre and Vivian worked together to develop a unique 

software program that allowed business units in different countries using different data input 

languages to present the data to other users on the system in their native language.  Thus, a 

corporation with operations in China could permit operators to enter the data in Mandarin while 

the users in London would instantly see the data entered in English.  The software was 

revolutionary, and as globalization grew, so did TransData.  TransData’s business model was 

simple; it licensed its software to much of the Fortune 500 multi-national corporations and large 

sophisticated government contractors that operated around the world.  TransData charged an 

annual license fee for the software and charged an additional maintenance fee to service or 

customize the software as each customer needed through service centers in Mumbai, India.  The 

license and maintenance fees generated large profits.

Pierre loved the summers in Quebec but Vivian wanted to stay close to her Chinese 

ancestry and wanted to make sure the kids spoke Mandarin.  As a result, they decided to spend 
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six months in China each year and six months in Quebec.  As they needed capital to grow, 

Vivian tapped into her family connections in China and was able to convince three of China’s 

largest insurance companies, China Life Insurance, Ping An Insurance, and People’s Insurance 

Company (Group) of China, to invest $50 million each in the Company in 2002.  This 

investment came in the form of low-interest convertible debentures issued on the Hong Kong 

Stock Exchange and governed by English law.  The debentures required quarterly interest 

payments and were due in 20 years or at TransData’s election would convert into $500 million 

worth of non-voting stock.  Pierre liked this transaction because it allowed him and Vivian to 

retain full control of TransData, which remained a single company, operating out of joint 

headquarters in Montreal and Shanghai.  After this investment was made, the Chinese insurance 

companies each appointed a board member to TransData, joining Vivian and Pierre as board 

members.

In order to have a presence in its largest market, the United States, the Company used 

some of the Chinese investment money to open offices in San Francisco in 2003, where it hired a 

small sales staff and began exploring investment and joint venture opportunities with other 

investors.  One of these opportunities was SF Private Equity, based in Palo Alto.  SF Private 

Equity liked TransData’s business model and convinced Pierre that if it too could invest $150 

million the Company could develop technology that would translate data on smart phone 

applications used on iPad’s and Android devices into multiple languages.  Vivian liked the 

opportunity too.  So, in 2006, SF Private Equity invested $150 million in bonds that TransData 

issued under an Indenture governed by New York law.  While these bonds were tradable, SF 

Private Equity assured Vivian and Pierre they would not sell them.  To provide Vivian and Pierre 
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with comfort, they too agreed that three of their managing directors would join the TransData 

board and list the Company as one of its portfolio companies on the SF Private Equity web page.

Everything was going well for TransData.  As the smartphone industry and iPhones and 

iPads boomed, so did TransData.  In the United States, it was a well-known brand, selling license 

to its traditional software.  In the rest of the world, it became known in the software app 

development world as the go to company to ensure an app could be used in different languages 

and in different cultures.  From 2003 to 2009, the Company doubled or tripled its annual cash 

flow, maintaining relatively low expenses.  TransData had 50 sales employees in San Francisco.  

The company also had 175 employees in Montreal, doing mostly accounting and corporate 

strategy work, another 200 in China doing market research, customer maintenance, and other 

minor corporate tasks in Asia, and 1,500 employees in Mumbai, doing call center work, software 

development, and other technical software engineering.

The board met 4 times a year, or each quarter.  These meetings lasted for a week and 

followed a typical pattern.  The first quarter, in March would be in Mumbai and focused on 

software development and strategic relationships.  The June Meeting was in Montreal and 

focused on the U.S. market, quality control, and financial issues.  The September meeting was in 

Massachusetts, where Vivian and Pierre returned for alumnae events and to see old friends.  

Finally, in December, TransData’s board met in Shanghai and focused on budgeting for the year 

to come and reviewing the strengths, weakness, opportunities, and threats to their business 

model.  Between these formal meetings, the board often convened by phone or more frequently 

video conference with the Chinese insurance company representatives attending from China or 

Hong Kong, the SF Private Equity Board Members attending from California or other locations 
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they happened to be in, usually somewhere in the United States, and Vivian and Pierre attending 

from wherever they happened to be, usually China or Canada.

This arrangement worked well until early 2011.  At that time Guan Guoliang, the 

representative from China Life sitting on TransData’s board was removed from his position as 

Chairman of China Life due to a suspicion that he had embezzled and misappropriated over $40 

million.  When he was removed from his position, he went into hiding and stopped attending the 

board meetings.  An industry protection fund controlled by China’s insurance regulator took a 

nearly 40% stake in China Life and then transferred the ownership to China’s main sovereign 

wealth fund, China Investment Corp.  Mr. Guoliang had been a strong and outspoken proponent 

of Vivian’s and TransData.  As a result, the early press reports were confusing and suggested that 

the embezzled money had actually been from TransData and that its Chairman had vanished.  

Pierre received hundreds of texts and frantically tried to ensure people it was not him that was 

missing.  He even went on CNBC to try and calm the spreading panic. 

Additionally in early 2011, Skip sued TransData in the Delaware Court of Chancery 

claiming that in exchange for the legal services he provided to TransData, Vivian, and Pierre, he 

was given 50% of the equity of the Company and that since 1994 he had not received any 

distributions on account of this ownership interest.  He alleges breach of fiduciary duties, fraud, 

implied breach of the duty of good faith and fair dealing, and other causes of action.  He seeks 

over $1 billion in damages.

In the summer of 2012, China Investment Corporation declared a non-monetary default 

due to the loss of a significant board member and due to an alleged misuse of the funds to open 

the California office, accelerated its $50 million in bonds, and demanded payment in full.  Pierre 

and Vivian did not have the money to pay the bonds in full at that time and China Investment 
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Corporation filed an involuntary petition in the People’s Court in Shangai for reorganization 

under China’s Enterprise Bankruptcy Law of 2007.  The People’s Court opened an insolvency 

proceeding in September 2012 against TransData and appointed a local Shanghai accountant, Hu 

Wan Lap, as the insolvency administrator.  Mr. Hu has engaged existing management, Vivian 

and Pierre, to continue operating the Company; however, the relationship is strained due to Mr. 

Hu’s insistence on pushing the interest of China Investment Corporation over the interest of the 

Company.  Indeed, without telling Vivian and Pierre, he has actively solicited buyers for the 

Company that will buy 50% of the company’s equity. These funds will be used to pay off all 

debt and allow China Investment Corporation to retain the remaining 50% of the company’s 

equity.

Vivian and Pierre decide to evaluate their options and in late September of 2012, they 

meet with a variety of financial, legal, and banking professionals in Canada.  While they are 

doing this, they receive a letter from a New York law firm, Squeezum & Howe LLP, purporting 

to act for Hemlock Capital Advisors, LP.  According to this letter, Hemlock owns 62.5% of the 

bonds Pierre thought SF Private Equity owned.  The letter states that under the relevant 

indenture, the Chinese insolvency proceeding is an event of default.  Squeezum & Howe also 

claim in the letter that they have bought $50 million worth of the convertible bonds issued in 

Hong Kong from People’s Insurance Company.  Squeezum & Howe state that Hemlock Capital 

would be willing to exchange all of this bond debt for a controlling interest in the Company 

through a consensual pre-packaged plan of reorganization to be filed in Delaware.

Pierre calls his friends at SF Private Equity to see what was going on.  SF Private 

Equity’s representative tells Pierre that with all the bad press from the China filing, they had to 

sell out some of their investment to hedge their bets, but that Pierre should not worry because 
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they still own 25%.  Pierre does not know who owns the remaining 12.5% of the bonds and 

assumes they have made their way to other passive investors that will ride along with whatever 

deal Hemlock Capital is able to extract from the situation. Pierre is aware, however, that 

Transdata has failed to make the interest payments required on the bonds.  As such each of the 

bondholders currently is owed more than the face amount of the debenture.

Pierre and Vivian are at a loss.  Their company they have worked so hard to build seems 

to be crumbling around them due only to greed, misinformation, and bad press.  Fortunately, 

they have saved their money and lived relatively modestly so they don’t really need to work 

anymore.  The business seems otherwise relatively sound and feeling a bit burned out and not 

knowing how else to pay all the debt the Company owes, Vivian and Pierre decide to file a 

voluntary insolvency proceeding in Quebec, Canada under the Company Creditors’ Arrangement 

Act in mid-October 2012.  

The Canadian Court appoints a monitor to assist Vivian and Pierre with a plan for the 

Company.   From October to December, working with their professionals, TransData develops a 

set of bidding procedures and SF Private Equity Capital agrees to act as a stalking horse to buy 

the smart phone division of TransData for $150 million, which would pay off all of the 

outstanding debt except for Hemlock Capital’s.  The bidding procedures then contemplate that 

absent a further offer to purchase the historic software business after the SF Private Equity 

Capital, Hemlock Capital will convert its debt into equity of a newly formed company that will 

then own the historic software business.  Pierre and Vivian feel good about the transaction, as it 

will allow all bondholders to be paid in full, all employees will retain their jobs, and the valuable 

software can still be used around the world.
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After advice of counsel, TransData’s monitor files a petition for recognition of the 

Canadian Proceeding as a main proceeding under Chapter 15 on January 3, 2013 and two days 

later, Mr. Hu also files a petition for recognition of the Chinese insolvency proceeding as a main 

proceeding.  The Delaware Bankruptcy Court schedules a hearing to consider both petitions on 

the same day.

After the Court sorts out the recognition petitions, the Monitor files his Motion seeking 

approval of the sale to SF Private Equity of the smart phone business as approved by the 

Canadian court following a sales process similar to a § 363 process.

A creditor of Transdata emerges to challenge the terms of the proposed sale on the basis 

that the software business is worth $185 to $225 million, and the smartphone line is valued at 

$150 to $175 million.  The creditor claims that the sale is unfairly skewed because Hemlock is 

receiving a windfall since it holds $143.75 million in bonds (plus interest) and SF Private Equity

is actually only paying $110 million since the remainder of the purchase price is the value of the 

bonds it still holds ($37.5 million) plus interest and fees.

On the day the motion is filed seeking approval of the Canadian sale, Mr. Hu announces 

he has sold 50% of TransData to Ping An, who will forgive its debt and fund new capital.  China 

Investment Company will also forgive its debt and receive another 50% of the Company.  

Hemlock’s debt will be discharged and not paid under Chinese law.  Mr. Hu, Ping An, and China 

Investment Company have no interest in the historic software business.  As such, Mr. Hu files a 

Motion in the Delaware Bankruptcy Court seeking approval of the People’s Court’s Order 

approving the sale and the termination of all of the software license agreements.  An ad hoc

Committee of License Holders appears at this hearing and objects to this sale on the ground that 

the sale should not be approved because the Monitor’s proposed sale is in the best interest of all 
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of TransData’s creditors and thus under § 363 the Court should approve the best deal.   In the 

alternative the Ad Hoc Committee argues that 365(n) should apply and that they should be able 

to continue using the licenses.  In response, Mr. Hu argues that the People’s Court in China has 

already approved his transaction and the Bankruptcy Court is obligated to recognize that order 

without applying the standard § 363 analysis and that the People’s Court has allowed for 

rejection and termination of several of the older, less profitable license agreements.

After the sale process occurs, Hemlock decides its had enough with Mr. Hu and it files a 

motion for the appointment of an examiner to assist in investigating the Chinese insolvency 

proceeding.  The Monitor Joins in this Motion.  Mr. Hu Objects.
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United States Bankruptcy Court,
S.D. Florida,

West Palm Beach Division.
In re BRITISH AMERICAN INSURANCE COMPANY

LIMITED, Debtor in a Foreign Proceeding.

Nos. 09–31881–EPK, 09–35888–EPK.
March 22, 2010.

Background: Chapter 15 petitioner, who was appointed in
action pending in Commonwealth of the Bahamas, sought
recognition of such proceeding as foreign main or foreign
nonmain proceeding, and second Chapter 15 petitioner,
who was appointed in action pending in Saint Vincent and
the Grenadines (SVG) that related to same debt-
or-insurance company, sought recognition of such pro-
ceeding as foreign nonmain proceeding. Creditor opposed
both petitions.

Holdings: The Bankruptcy Court, Erik P. Kimball, J., held
that:
(1) Bahamas proceeding qualified as “foreign proceeding”
as defined by Bankruptcy Code;
(2) SVG proceeding qualified as “foreign proceeding”
under Code;
(3) Bahamas proceeding was not foreign main proceeding;
(4) Bahamas proceeding was not foreign nonmain pro-
ceeding; and
(5) SVG proceeding was foreign nonmain proceeding.

Ordered accordingly.

West Headnotes

[1] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

If a debtor does not have its center of main interests
(COMI) or at least an establishment in the country of a
foreign proceeding, the bankruptcy court should not grant

recognition of such proceeding and is not authorized to use
its power to effectuate the purposes of the foreign pro-
ceeding. 11 U.S.C.A. §§ 1515-1518.

[2] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

Except with regard to certain relief that may be ac-
corded after recognition of a foreign proceeding, it is not
appropriate to rely on case law under former version of
Bankruptcy Code in deciding whether to recognize foreign
proceeding pursuant to amendments made by Bankruptcy
Abuse Prevention and Consumer Protection Act
(BAPCPA). 11 U.S.C.A. § 1501 et seq.

[3] Bankruptcy 51 2341
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51III The Case
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51k2341 k. In general. Most Cited Cases
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presumptions provided by statute if a petition for recogni-
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51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

In ruling on a petition for recognition of foreign pro-
ceeding, court must address the following: (1) whether
proposed recognition would be manifestly contrary to the
public policy of the United States, (2) whether foreign
action is a “foreign proceeding” as defined by Bankruptcy
Code, (3) whether foreign representative who filed petition
for recognition is person or body, (4) whether petition
meets formal requirements of Code, (5) whether foreign
proceeding is pending in country in which debtor has the
center of its main interest (COMI) and thus a foreign main
proceeding, and (6) whether debtor has establishment in
foreign country in which proceeding is pending, thus
making foreign proceeding a foreign nonmain proceeding.
11 U.S.C.A. §§ 101(23), 1506, 1515, 1517.

[6] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

To satisfy Bankruptcy Code's definition of “foreign
proceeding,” a proceeding must (1) be collective in nature,
(2) be judicial or administrative, (3) be pending in a foreign
country, (4) be under a law relating to insolvency or ad-
justment of debt, (5) subject the assets and affairs of the
debtor to the control and supervision of a foreign court, and
(6) be for the purpose of reorganization or liquidation. 11
U.S.C.A. § 101(23).

[7] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

For a proceeding to be “collective” within the meaning
of Bankruptcy Code's definition of “foreign proceeding,” it
must be instituted for the benefit of creditors generally,
rather than for a single creditor or class of creditors. 11
U.S.C.A. § 101(23).

[8] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

For purposes of Bankruptcy Code's definition of
“foreign proceeding,” a “collective” proceeding is one that
considers the rights and obligations of all creditors; this is
in contrast to a receivership remedy instigated at the re-
quest, and for the benefit, of a single secured creditor. 11
U.S.C.A. § 101(23).

[9] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

In determining whether a particular foreign action is
“collective” as contemplated under Bankruptcy Code's
definition of “foreign proceeding,” it is appropriate to
consider both the law governing the foreign action and the
parameters of the particular proceeding as defined in, for
example, orders of a foreign tribunal overseeing the action.
11 U.S.C.A. § 101(23).

[10] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

Word “collective,” as used in Bankruptcy Code's
definition of “foreign proceeding,” contemplates both the
consideration and eventual treatment of claims of various
types of creditors, as well as the possibility that creditors
may take part in the foreign action; notice to creditors,
including general unsecured creditors, may play a role in
this analysis. 11 U.S.C.A. § 101(23).

[11] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases
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Proceeding in which judicial manager was appointed
for debtor-insurance company under Bahamas law was
“collective” in nature, as required for proceeding to qualify
as “foreign proceeding” as defined by Bankruptcy Code,
where, under Bahamas law, court was required to consider
effect of debtor's financial condition on both policyholders
and general creditors in deciding whether to appoint judi-
cial manager, court order contemplated winding up of
debtor's affairs in which unsecured creditors were intended
to take part, despite policyholders' priority, and judicial
manager acknowledged his overall duty to creditors in
general. 11 U.S.C.A. § 101(23).

[12] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

Proceeding in which judicial manager was appointed
for debtor-insurance company under laws of Saint Vincent
and the Grenadines (SVG) was “collective” in nature, as
required for proceeding to qualify as “foreign proceeding”
as defined by Bankruptcy Code, where court orders sur-
rounding judicial manager's appointment established that
court considered interests of non-policyholder creditors,
and proceeding was instituted for benefit of creditors
generally and contemplated involvement of creditors col-
lectively. 11 U.S.C.A. § 101(23).

[13] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

Proceedings in which judicial managers were ap-
pointed for debtor-insurance company under Bahamas law
and under laws of Saint Vincent and the Grenadines were
judicial proceedings, as required for each proceeding to be
“foreign proceeding” as defined by Bankruptcy Code. 11
U.S.C.A. § 101(23).

[14] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

Proceedings in which judicial managers were ap-
pointed for debtor-insurance company under insurance
laws of the Bahamas and of Saint Vincent and the Grena-
dines required courts to consider debtor's solvency and
provide for adjustment of debt through either direct
winding up or through appointment of judicial manager,
and thus satisfied requirement under Bankruptcy Code's
definition of “foreign proceeding” that action be under a
law relating to insolvency or adjustment of debt. 11
U.S.C.A. § 101(23).

[15] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

Proceedings in which judicial managers were ap-
pointed for debtor-insurance company under insurance
laws of the Bahamas and of Saint Vincent and the Grena-
dines subjected debtor's assets and affairs to control and
supervision of foreign court, as required for each pro-
ceeding to be “foreign proceeding” as defined by Bank-
ruptcy Code, where, under both foreign countries' insur-
ance laws and terms of orders of appointment, judicial
managers had control over debtor's assets and affairs and
acted under supervision of foreign court. 11 U.S.C.A. §
101(23).

[16] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

Under phrase “a law relating to insolvency or ad-
justment of debt” included in Bankruptcy Code's definition
of “foreign proceeding,” proceeding subject to recognition
as foreign proceeding must be for the purpose of reorgan-
ization or liquidation. 11 U.S.C.A. § 101(23).

[17] Bankruptcy 51 2341

51 Bankruptcy
51III The Case
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51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

Proceedings in which judicial managers were ap-
pointed for debtor-insurance company under Bahamas law
and laws of Saint Vincent and the Grenadines were for
purpose of reorganization or liquidation, as required for
proceeding to be “foreign proceeding” as defined by
Bankruptcy Code, even though, at the time each judicial
manager's Chapter 15 petition was filed with bankruptcy
court, neither foreign court had entered order directing
debtor's reorganization or liquidation where, after petitions
were filed, both courts entered orders establishing that
proceedings were for purpose of partial reorganization
followed by liquidation. 11 U.S.C.A. §§ 101(23), 1517(d),
1518(1).

[18] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

Court should consider circumstances arising after fil-
ing of Chapter 15 petition in determining whether a foreign
action is for the purpose of reorganization or liquidation, as
required for action to qualify as “foreign proceeding” as
defined by Bankruptcy Code. 11 U.S.C.A. §§ 101(23),
1517(d), 1518(1).

[19] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

Proceeding in which judicial manager was appointed
for debtor-insurance company under laws of Saint Vincent
and the Grenadines could be for purpose of reorganization
or liquidation, such that proceeding could be “foreign
proceeding” under Bankruptcy Code, as required for
Chapter 15 recognition as foreign nonmain proceeding,
even if proceeding pertained only to one of debtor's branch
operations and thus could not result in debtor's overall
reorganization or liquidation. 11 U.S.C.A. §§ 101(23),
1521(c).

[20] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

Judicial manager seeking recognition of foreign pro-
ceeding against debtor-insurance company as foreign main
proceeding under Bankruptcy Code bore burden of estab-
lishing debtor's center of its main interests (COMI). 11
U.S.C.A. §§ 1502(4), 1516(c).

[21] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

In determining where debtor's center of its main in-
terests (COMI) is located, for purposes of determining
whether foreign proceeding is foreign main proceeding,
courts typically consider (1) location of debtor's head-
quarters, (2) location of those who actually manage debtor,
which may be headquarters of a holding company, (3)
location of debtor's primary assets, (4) location of majority
of debtor's creditors or of a majority of creditors who
would be affected by the case, and (5) jurisdiction whose
law would apply to most disputes; in addition, courts also
consider the expectations of third parties. 11 U.S.C.A. §
1502(4).

[22] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

In determining whether foreign proceeding is foreign
main proceeding, it is important that the debtor's center of
its main interests (COMI) be ascertainable by third parties.
11 U.S.C.A. § 1502(4).

[23] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases
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Debtor's center of its main interests (COMI), for
purposes of determining whether foreign proceeding is
foreign main proceeding, is affected not only by what a
debtor does, but by what a debtor is perceived as doing. 11
U.S.C.A. § 1502(4).

[24] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

If the location of a debtor's center of its main interests
(COMI) changes between the date on which a Chapter 15
petition is filed and the date a court makes a determination
on recognition of proceeding as foreign proceeding, the
court may look to the facts on the latter date for purposes of
determining COMI. 11 U.S.C.A. §§ 1502(4), 1517(d),
1518(1).

[25] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

Debtor-insurance company's center of its main inter-
ests (COMI) was not in the Bahamas, even though debtor
was formed there and judicial manager appointed under
Bahamas law was overseeing debtor's business activity
from the Bahamas, and therefore Bahamas proceeding was
not “foreign main proceeding” where debtor's headquarters
were in Trinidad, the country in which, through subsidiary,
its financial, administrative, actuarial, legal, policy ad-
ministration, and claims processing took place, subsidi-
ary's employees managed debtor's day-to-day affairs, ma-
jority of debtor's assets were located in its Eastern Carib-
bean branches, creditors existed primarily outside the
Bahamas, and policyholders and creditors had little reason
to believe that debtor had its hub of operations in the Ba-
hamas, given debtor's minimal activities there. 11
U.S.C.A. §§ 1502(4).

[26] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

Allegations that debtor-insurance company was sub-
ject to Bahamas law regulating insurance and should be
restructured and wound up in the Bahamas, and that judi-
cial manager appointed for debtor under Bahamas law had,
upon his appointment, supplanted debtor's board of direc-
tors and all corporate control was ceded to him, did not
establish substantive economic activity warranting finding
that debtor's center of main interests (COMI) was in the
Bahamas for purposes of determining whether Bahamas
proceeding was foreign main proceeding under Bank-
ruptcy Code. 11 U.S.C.A. §§ 1502(4).

[27] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

Debtor-insurance company did not have an estab-
lishment in the Bahamas, and therefore foreign proceeding
in which judicial manager was appointed for debtor in the
Bahamas could not be recognized as foreign nonmain
proceeding under Bankruptcy Code; debtor had no busi-
ness operation in the Bahamas, other than judicial man-
ager's activities pursuant to his appointment, and did not do
business in the Bahamas, and judicial manager's retention
of counsel and accountants, investigation of assets and
liabilities, and reporting to Bahamas court did not consti-
tute business activities of debtor. 11 U.S.C.A. § 1502(2, 5).

[28] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

Petitioner seeking recognition of foreign proceeding
as foreign nonmain proceeding has the burden of proof on
whether debtor has an establishment in the country of the
foreign proceeding. 11 U.S.C.A. § 1502(2, 5).

[29] Bankruptcy 51 2341

51 Bankruptcy
51III The Case
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51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

Whether the debtor has an “establishment” in a coun-
try, for purposes of determining whether foreign pro-
ceeding in that country may be recognized as foreign
nonmain proceeding, must be determined at the time of the
filing of the Chapter 15 petition. 11 U.S.C.A. § 1502(2, 5).

[30] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

To have an establishment in a country, as required for
recognition under Bankruptcy Code of foreign proceeding
in that country as foreign nonmain proceeding, the debtor
must conduct business in that country; the location should
constitute a seat for local business activity for the debtor,
which requires a showing of a local effect on the market-
place that is more than mere incorporation and rec-
ord-keeping and more than just the maintenance of prop-
erty. 11 U.S.C.A. § 1502(2, 5).

[31] Bankruptcy 51 2341

51 Bankruptcy
51III The Case

51III(H) Cases Ancillary to Foreign Proceedings
51k2341 k. In general. Most Cited Cases

Proceeding under laws of Saint Vincent and the
Grenadines (SVG) in which judicial manager was ap-
pointed for debtor-insurance company was “foreign
nonmain proceeding” under Bankruptcy Code; debtor had
property in SVG where it conducted business, debtor re-
tained employees at its SVG branch who performed in-
surance business activity, debtor maintained accounts in
SVG relating to its insurance business in that country, and
debtor had existing policyholders in SVG. 11 U.S.C.A. §
1502(2, 5).

*888 Leyza F. Blanco, Esq., Miami, FL, for Debtor.

*889 OPINION ON RECOGNITION OF FOREIGN
PROCEEDINGS

ERIK P. KIMBALL, Bankruptcy Judge.
Two petitioners, one appointed in an action pending in

the Commonwealth of The Bahamas (“Bahamas”) and a
second appointed in an action pending in Saint Vincent and
the Grenadines (“SVG”), seek recognition of their pro-
ceedings under 11 U.S.C. § 1517. The foreign actions
relate to the same debtor, British American Insurance
Company, Limited (“BAICO”). Petitioner for the Bahamas
action seeks recognition of such action as either a foreign
main or a foreign nonmain proceeding. Petitioner for the
SVG action seeks recognition of such action as a foreign
nonmain proceeding.

On the evidence presented, the Court finds that both
foreign actions are “foreign proceedings” as defined in 11
U.S.C. § 101(23). Thus, each proceeding meets the
threshold for recognition under 11 U.S.C. § 1517.

With regard to the Bahamas proceeding, the petition-
er's activities as court-appointed judicial manager are the
only evidence offered to support petitioner's allegations
that BAICO has the center of its main interest or an estab-
lishment in the Bahamas. In the circumstances of this case,
such evidence does not support a finding that BAICO has
the center of its main interest or an establishment in the
Bahamas. Consequently, the Court denies the petition to
recognize the Bahamas proceeding as a foreign main or
foreign nonmain proceeding.

With regard to the SVG proceeding, the Court finds
that BAICO has an establishment in SVG and recognizes
the SVG proceeding as a foreign nonmain proceeding.

The petitions request coordination of foreign pro-
ceedings under 11 U.S.C. § 1530. Section 1530 contem-
plates coordination of multiple foreign proceedings rec-
ognized under chapter 15. The Court has recognized only a
single foreign nonmain proceeding, so relief under 11
U.S.C. § 1530 is denied.

To the extent the petition relating to the Bahamas
proceeding requests recognition of multiple foreign ac-
tions, through a single petition, such relief is denied. 11
U.S.C. §§ 1504, 1509, and 1515 require a separate petition
for each foreign action for which recognition is sought.
The Court accepts the petition as requesting recognition
only of the proceeding pending in the Bahamas.

Petitioner for the SVG proceeding moves for relief
under 11 U.S.C. § 1521. The Court will conduct a further
hearing to address such request. In the meantime, the in-
terim relief granted under 11 U.S.C. § 1519 will remain in
effect pending order of the Court.
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I. BACKGROUND
On October 9, 2009, Juan M. Lopez a/k/a John M.

Lopez (“Mr.Lopez”), as duly appointed Judicial Manager
for BAICO, filed an application (the “Bahamas Petition”)
with this Court pursuant to sections 1515 and 1517 of 11
U.S.C. §§ 101 et seq. (the “Bankruptcy Code”).FN1 The
Bahamas Petition requests entry of an order recognizing a
judicial action (the “Bahamas Proceeding”) pending before
the Commercial Division of the Supreme Court of the
Commonwealth of The Bahamas (the “Bahamas Court”) as
a foreign main proceeding or, in the alternative, as a for-
eign nonmain proceeding. Upon recognition, the Bahamas
Petition requests relief under sections 1520 *890 and/or
1521, as well as coordination of multiple foreign pro-
ceedings under section 1530.

FN1. Unless otherwise noted, references to “sec-
tion” or “sections” are references to the relevant
section or sections of the Bankruptcy Code.

On October 29, 2009, this Court entered an order [DE
11] granting provisional relief under sections 105(a) and
1519 including, without limitation, a stay of execution
against assets of BAICO. The provisional relief granted by
that order remains in effect subject to further order of this
Court [DE 24].

On November 6, 2009, the Court commenced an ev-
identiary hearing on the Bahamas Petition. The presenta-
tion of evidence was not complete on that date and so the
Court continued the evidentiary hearing.

On November 23, 2009, Brian Glasgow (“Mr. Glas-
gow” and with Mr. Lopez, the “Petitioners”), as duly ap-
pointed Judicial Manager for BAICO, filed a petition (the
“SVG Petition” and with the Bahamas Petition, the “Peti-
tions”) pursuant to sections 1515 and 1517. The SVG
Petition requests entry of an order recognizing a judicial
action (the “SVG Proceeding”) pending before the Eastern
Caribbean Supreme Court in the High Court of Justice
Saint Vincent and the Grenadines (the “SVG Court”) as a
foreign nonmain proceeding. Upon recognition, the SVG
Petition requests relief under section 1521, as well as co-
ordination of multiple foreign proceedings under section
1530.

On December 1, 2009, the Court held a preliminary
hearing on the SVG Petition and a hearing on a motion to
jointly administer the two cases relating to the Petitions.
The Court determined to jointly administer the cases and to

conduct an evidentiary hearing on the SVG Petition con-
currently with a continued evidentiary hearing on the Ba-
hamas Petition on February 1, 2010.

Green Island Holdings, LLC (“Green Island”), a
creditor of BAICO, opposes recognition of both the Ba-
hamas Proceeding and the SVG Proceeding.

The Court has jurisdiction over these proceedings
pursuant to 28 U.S.C. §§ 157(b) and 1334(b). These are
core proceedings pursuant to 28 U.S.C. § 157(b)(2)(P).
Venue is proper in this district under 28 U.S.C. § 1410.

II. FACTS

Debtor BAICO

BAICO is an insurance company chartered under the
laws of the Bahamas. It has or had branch operations in
Anguilla, Antigua and Barbuda, Bermuda, The Cayman
Islands, Dominica, Guyana, Grenada, Montserrat, Saint
Kitts and Nevis, Panama, Saint Lucia, Curacao, the Turks
and Caicos Islands, and SVG. BAICO also operates or
operated through subsidiaries in Barbados, Trinidad and
Tobago (“Trinidad”), Curacao, Aruba, the Turks and
Caicos Islands, and the British Virgin Islands.

Creditor Green Island
Green Island is a Florida limited liability company. It

is the plaintiff in an action against BAICO and British
American Isle of Venice (BVI), Ltd. in the United States
District Court for the Southern District of Florida [BAICO
Ex. 114], and is the plaintiff in an action against BAICO in
the Ninth Judicial Circuit in and for Osceola County,
Florida. [09–31881 DE 2 Pet. ¶ 22.]

BAICO Operations Before Appointment of Petitioners
For several years prior to the filing of the Petitions in

this Court, and thus prior to appointment of the Petitioners
by the Bahamas and SVG Courts, BAICO (a) did not issue
insurance policies in or from the Bahamas, (b) did not sell
policies to residents of the Bahamas, (c) did no claims
adjustment or claims processing in the Bahamas, and (d)
had no employees in the *891 Bahamas. At the time of Mr.
Lopez's appointment by the Bahamas Court, BAICO had
no bank accounts in the Bahamas. For at least a year prior
to Mr. Lopez's appointment, none of BAICO's officers or
directors resided in the Bahamas. As of Mr. Lopez's ap-
pointment, BAICO's only ties to the Bahamas were that it
was chartered in that country and that it had a registered
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agent in the Bahamas (a law firm). The registered agent
maintained required corporate information for BAICO.
Mr. Lopez confirmed that at the time of his appointment
BAICO was not transacting business in the Bahamas.

Nearly all of BAICO's operations were undertaken by
subsidiaries in Trinidad that acted as BAICO's agents.
BAICO has two subsidiaries incorporated under the laws
of and operated in Trinidad, British–American Insurance
Company (Trinidad) Limited (“BAT”) and BA Manage-
ment Services Limited (“BA Management” and with BAT,
the “Trinidad Subsidiaries”). BAICO owns 99.86% of
BAT and 100% of BA Management. [BAICO Ex. 103 at
26, 141, 144.] Prior to 2005, BAT was the operational hub
of the BAICO group of companies, performing various
administrative functions. In 2005, to achieve certain tax
benefits, BA Management was formed to assume this role;
it commenced operations in 2006. [BAICO Ex. 103 at
145.] BAICO and BA Management are parties to a Ser-
vices Agreement (the “Services Agreement”). [BAICO Ex.
107.] Under the Services Agreement, BA Management
agreed to provide all financial, administrative, marketing,
information technology, investment, actuarial, and legal
services for BAICO. BA Management's responsibilities
include policy administration and claims processing for the
BAICO group. [BAICO EX. 103 at 145.] Mr. Lopez testi-
fied that BAICO paid for these services and the cost was
shared among BAICO's various branch operations.

Lennox McCartney, the Insurance Commissioner for
the Bahamas, testified that certain members of BAICO's
board of directors met with him in the Bahamas in 2008
and 2009, at his request, to address the company's financial
difficulties. Other than a meeting convened on April 20,
2009 for the purpose of changing the company's registered
office [BAICO Ex. 108], these meetings with the Insurance
Commissioner were the only business conducted by
BAICO board members in the Bahamas in recent years.
The Insurance Commission then instituted restrictions on
BAICO intended to “ring fence” BAICO's operations to
insulate against further loss.

As of June, 2009, BAICO had eight directors. Four
were resident in Trinidad, one in the United States, one in
Barbados, one in Grenada, and one in Saint Kitts. On June
30, 2009, the remaining members of BAICO's board of
directors resigned.

Appointment of Mr. Lopez by Bahamas Court
By order dated September 8, 2009 (the “Bahamas

Order of Appointment”) [BAICO Ex. 17], the Bahamas

Court appointed Mr. Lopez as Judicial Manager for
BAICO under Section 77(1)(b) of the Insurance Act, 2005
(the “Bahamas Insurance Act”). The Bahamas Order of
Appointment empowers Mr. Lopez to: (a) ascertain the
assets of BAICO and their location and take steps to obtain
possession of such assets; (b) carry on all or any portion of
the business of BAICO so far as may be necessary to pre-
serve the value of BAICO including process claims against
BAICO, effect reinsurance recoveries, and pay any class of
creditor and any claims, settlements, and expenses in full;
(c) seek the assistance of the United States Bankruptcy
Court under the provisions of chapter 15 or any other sec-
tions of the Bankruptcy Code or take such other action
necessary to secure assets of BAICO, including the *892
assets of BAICO's subsidiaries; (d) incur and pay for all
reasonable expenses and disbursements in connection with
the running, administration, and management of BAICO's
records, affairs, and offices; (e) retain or employ profes-
sionals or others if appropriate to assist in running the
affairs and business of BAICO and to ascertain and quan-
tify the assets, records, and liabilities of BAICO; (f) render
invoices for Mr. Lopez's own remuneration at usual and
customary rates; (g) take all actions necessary to see, re-
view, secure, and take possession of any books, papers,
writings, documents and records relating to BAICO that
are located in the offices of auditors or any other person
and bring the same under his control and, where appropri-
ate, into the jurisdiction of the Bahamas; (h) take all ac-
tions necessary to see, review, secure, and take possession
of the claims and financial records of BAICO; (i) open,
operate, and maintain bank accounts in the name of the
Judicial Manager or BAICO as necessary; (j) conduct
investigations and obtain information as is necessary to
locate, protect, secure, take possession of, collect, and get
in the assets of BAICO and determine liabilities, or to
enable the judicial management to proceed in a speedy and
efficient manner; (k) do all such things as may be neces-
sary or expedient for the protection of BAICO's property or
assets; (l ) enter into commutations, settlements, and
compromises with any creditors and any debtors of
BAICO; (m) employ and dismiss any employees, con-
sultants, and agents of BAICO; (n) discharge rent, salaries
of any employees of BAICO, and other current expenses of
BAICO; (o) grant or accept a surrender of a lease or ten-
ancy of any of BAICO's property, surrender any lease, and
take a lease or tenancy of any property required or con-
venient for the business of BAICO; (p) terminate, com-
plete, or perfect as advised any contracts or transactions
relating to the business of BAICO; (q) effect insurance in
connection with the management and maintenance of the
business, property, and assets of BAICO; (r) do all acts and
execute in the name and on behalf of BAICO all deeds
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receipts or other documents; (s) rank and claim in the
bankruptcy, liquidation, or insolvency of any person in-
debted to BAICO and receive dividends, and accede to
trust deeds for the creditors of any such person; (t) manage,
adjust, and pay claims against BAICO and/or its policy-
holders and enter into agreements with third parties for the
provision of claims handling and related services to
BAICO in relation to BAICO's business; (u) retain and
employ barristers, attorneys, solicitors, or other lawyers in
any jurisdiction in which BAICO has operations through
its subsidiaries or branches and in any other jurisdictions as
the Judicial Manager deems appropriate for the purpose of
advising and assisting the Judicial Manager in the execu-
tion of his powers or in any legal or arbitration proceed-
ings; (v) consider any legal or arbitration proceedings in
which BAICO either is a party or of which BAICO pres-
ently has conduct or which BAICO would, but for the
Bahamas Proceeding, take conduct and pay all fees and
expenses and give all instructions and take such action as
may be necessary to continue to prosecute or to defend
such proceedings or to apply for a stay of such proceed-
ings; (w) consider and if thought advisable commence such
actions as may be necessary to protect, recover, or obtain
assets and or monies belonging or due to BAICO and
commence all other proceedings on BAICO's behalf as
may be necessary to have the Judicial Manager's ap-
pointment recognized and to protect the assets of BAICO;
(x) borrow money from time to time for the proper opera-
tion and functioning of BAICO's business; and (y) do all
such things reasonably and properly incidental to the ex-
ercise of the foregoing powers.

*893 The Bahamas Order of Appointment provides
that Mr. Lopez is BAICO's legal representative in respect
to BAICO's equity investments, including BAICO's in-
vestments in subsidiaries and minority interests. Mr. Lopez
has all rights and privileges afforded to shareholders in-
cluding the right to vote BAICO's shares at any meetings
held by companies where BAICO has a shareholding in-
terest. If appropriate, in Mr. Lopez's discretion, he is em-
powered to take management control of any of BAICO's
subsidiaries by voting BAICO's shares and removing and
appointing directors and officers as he sees fit.

The Bahamas Order of Appointment requires Mr.
Lopez to provide an interim report to the Bahamas Court
stating which of the following courses is most advanta-
geous to the general interests of the policyholders of
BAICO:

(a) The transfer of all or any part of the insurance busi-

ness of [BAICO] to some other company in pursuance of
a scheme to be prepared by the [Judicial Manager] in
accordance with the Insurance Act, 2005,

(b) The carrying out of its business by [BAICO] either
unconditionally or subject to such conditions as the
[Judicial Manager] may suggest,

(c) The winding up of [BAICO], or

(d) (b) Such other course as the [Judicial Manager]
considers advisable.

[BAICO Ex. 17.]

Mr. Lopez testified that while policy holders have
priority under Bahamas law he has a fiduciary duty to all
creditors. Mr. Lopez stated that he has a duty to maximize
recovery for all creditors of BAICO.

Appointment of Mr. Glasgow by SVG Court
By order entered August 4, 2009 (the “SVG Order of

Appointment”) [BAICO Ex. 86], the SVG Court appointed
Mr. Glasgow as Judicial Manager for BAICO under Sec-
tion 52 of the Insurance Act, No. 45 of 2003 of the Laws of
Saint Vincent and the Grenadines (the “SVG Insurance
Act”).

The SVG Order of Appointment places the affairs,
business, and property of BAICO in SVG under Judicial
Management. The SVG Order of Appointment stays all
actions, proceedings, and claims against BAICO. It em-
powers Mr. Glasgow, as Judicial Manager, to: (a) ascertain
the assets of BAICO and take all steps necessary to obtain
possession of such assets; (b) incur and pay for all rea-
sonable expenses and disbursements in connection with the
running, administration, and management of BAICO's
records, affairs, and offices; (c) if appropriate, retain or
employ professionals or others to assist in running the
affairs and business of BAICO and for the purposes of
ascertaining and quantifying the assets, records, and lia-
bilities of BAICO, such employment being either in the
jurisdiction of SVG or any other jurisdiction where
BAICO conducted business or entered into contracts with
third parties; (d) render invoices for their remuneration at
their usual and customary rates; (e) take all actions nec-
essary to see, review, secure, and take possession of any
books, papers, writings, documents, and records relating to
BAICO that are located in the offices of its auditors or any
other person and to bring the same under his control; (f)
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take all actions necessary to see, review, secure, and take
possession of the claims and financial records of BAICO
located in the offices of BAICO or any company affiliated
with BAICO or any other person and to bring the same
under his control; (g) open, operate, and maintain bank
accounts in the name of the Judicial Manager or BAICO as
may be necessary; (h) conduct such investigations and
obtain such information as is necessary to locate, *894
protect, secure, take possession of, collect, and get in the
assets of BAICO and determine liabilities, or to enable the
Judicial Management to proceed in a speedy and efficient
manner; (i) do all such things as may be necessary or ex-
pedient for the protection of BAICO's property or assets;
(j) enter into commutations, settlements, and compromises
with any creditors and any debtors of BAICO; (k) employ
and dismiss any employees of BAICO; (l ) discharge rent,
salaries of any employees of BAICO, and other current
expenses of BAICO; (m) grant or accept a surrender of a
lease or tenancy of any of the property of BAICO and take
a lease or tenancy of any property required or convenient
for the business of BAICO; (n) terminate, complete, or
perfect as advised any contracts or transactions relating to
the business of BAICO; (o) effect insurance in connection
with the management and maintenance of the business,
property, and assets of BAICO; (p) do all acts and execute
in the name and on behalf of BAICO all deeds receipts or
other documents; (q) rank and claim in the bankruptcy,
liquidation, or insolvency of any person indebted to
BAICO and receive dividends, and accede to trust deeds
for the creditors of any such person; (r) manage, adjust, and
pay claims against BAICO and/or its policyholders and
enter into agreements with third parties for the provision of
claims handling and related services to BAICO in relation
to BAICO's business; (s) carry on all or any portion of the
business of BAICO so far as may be necessary to process
claims against BAICO, to effect reinsurance recoveries,
and to pay any class of creditor and any claims, settle-
ments, and expenses in full; (t) retain and employ barris-
ters, attorneys, solicitors, or other lawyers in jurisdictions
as the Judicial Manager sees fit for the purpose of advising
and assisting the Judicial Manager in the execution of his
powers or in any legal or arbitration proceedings; (u) con-
sider any legal or arbitration proceedings wherever situate
in which BAICO either is a party or of which BAICO
presently has conduct or which BAICO would, but for the
SVG proceeding, take conduct and pay all fees and ex-
penses, give all instructions in connection therewith, and
take such action as may be thought necessary to continue to
prosecute or to defend such proceedings or to apply for a

stay of such proceedings; (v) consider and if thought ad-
visable commence such actions as may be necessary to
protect, recover, or obtain assets and/or monies belonging
or due to BAICO and commence all other proceedings as
may be necessary to have his appointment recognized and
protect the assets of BAICO; (w) borrow such money from
time to time as he may consider necessary or desirable for
the proper operation and functioning of BAICO's business
including any monies borrowed or to be borrowed for
expenses incurred by the Judicial Manager, subject to the
approval of the Minister of Finance, while operating by
virtue of his appointment under the SVG Order of Ap-
pointment; and (x) do all such things reasonably and
properly incidental to the exercise of the foregoing powers.

The SVG Order of Appointment requires Mr. Glas-
gow to provide an interim report to the SVG court stating
which of the following courses is most advantageous to the
general interests of the policyholders of the company:

(a) The transfer of the business of the company to some
other company in pursuant of a scheme to be prepared in
accordance with the Insurance Act (whether the policies
of the business continue for the original sums insured,
with the addition of bonuses that are attached to the
policies or for reduced amounts);

*895 (b) The carrying out of its business by the company
(whether the policies of the business continue for the
original sums insured, with the addition of bonuses that
attach to the policies, or for reduced amounts);

(c) The winding up of the company or any part of the
business of the company; or

(d) The dealing with part of the business of the company
in one manner, and with another part in another com-
pany.

[BAICO Ex. 86.]

Other Proceedings for BAICO
BAICO is subject to judicial proceedings in numerous

countries. Foreign courts have appointed judicial manag-
ers, provisional liquidators, or controllers, for BAICO and
related entities, as follows:

Date Court Name (Position)
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July 31, 2009 The Eastern Caribbean Supreme Court in the High Court of Justice
Antigua and Barbuda

Cleveland Seaforth (Judicial
Manager)

July 31, 2009 The Eastern Caribbean Supreme Court in the High Court of Justice
(Anguilla Circuit)

Claudel Romney (Adminis-
trator)

July 31, 2009 The Eastern Caribbean Supreme Court in the High Court of Justice
Federation of Saint Christopher and Nevis

Lisa Taylor (Judicial Manager)

July 31, 2009 The Eastern Caribbean Supreme Court in the High Court of Justice
Saint Lucia

Frank Myers (Judicial Man-
ager)

August 3, 2009 The Supreme Court of Bermuda Commercial Court Companies
(Winding–Up)

Stephen Lowe (Provisional
Liquidator)

August 5, 2009 The Eastern Caribbean Supreme Court in the High Court of Justice
Montserrat

Casey McDonald (Judicial
Manager)

August 5, 2009 The Supreme Court of Grenada and the West Indies Associated States
High Court of Justice

Reuben M. John (Judicial
Manager)

September 15, 2009 The Grand Court of the Cayman Islands Simon Whicker and Kris
Beighton (Controllers)

October 7, 2009 The Supreme Court of the Turks and Caicos Islands Juan M. Lopez (Judicial
Manager)

[BAICO Ex. 18–27; 09–31881 DE 2 Pet. ¶¶ 8–10.]

Reports of Mr. Lopez and Mr. Glasgow
Mr. Lopez submitted a report to the Bahamas Court,

dated November 27, 2009, pursuant to section 81(1) of the
Bahamas Insurance Act (the “Lopez Report”). [BAICO
Ex. 103.] Reports of judicial managers appointed in the
“EC Branches” FN2 are attached to the Lopez Report as
appendices. Included among these is a report of Mr.
Glasgow submitted in the SVG Proceeding, dated October
9, 2009, pursuant to section 52 of the SVG Insurance Act
(the “Glasgow Report”). The Glasgow Report was sepa-
rately admitted as BAICO Exhibit 77. The Lopez Report
and the Glasgow Report reflect extensive examinations of
BAICO, its business operations, and its assets and liabili-
ties. Both reports recommend a course of action by which
BAICO will be restructured in part *896 using a newly
formed entity to assume certain of BAICO's liabilities.
[BAICO Ex. 77 at 48–53; BAICO Ex. 103 at 207–17.]

FN2. The Eastern Caribbean Branches, or “EC
Branches,” comprise branch operations in An-
guilla, Antigua, Dominica, Grenada, Montserrat,
Saint Kitts, Saint Lucia, and SVG. [BAICO Ex.
103 at 114.]

The Lopez Report includes a detailed liquidation
analysis for BAICO as of June 30, 2009. The liquidation
analysis reflects all assets and liabilities of BAICO and its
branches other than the Cayman branch, which has been

sold, and the Panama, Bermuda, and Curacao branches,
which are estimated as having negligible net value. Re-
covery on BAICO's investment in its subsidiaries is esti-
mated at $5 million. [BAICO Ex. 103 at 44–45.]

The EC Branches represent the vast majority of both
BAICO's assets and its liabilities. [BAICO Ex. 103 at 54.]
Before adjustments taken for purposes of the liquidation
analysis, the EC Branches' assets represent about 83.7% of
BAICO's total assets, and the EC Branches' liabilities
represent about 77.3% of BAICO's total liabilities.
[BAICO Ex. 103 at 44–45.] The Lopez Report includes
separate data “for the small number of transactions that
were not directly attributable to BAICO's branches or
subsidiaries,” referred to in the report as “BAICO
standalone.” [BAICO Ex. 103 at 45, 64.] Before adjust-
ments, BAICO stand-alone represents about 14.2% of
BAICO's total assets and 21.1% of BAICO's total liabili-
ties. The liquidation analysis includes adjustments for
various items based on Mr. Lopez's estimation with regard
to liquidation value. The adjustments are presented in such
a way that it is not apparent whether the adjustments are to
be applied to the EC Branches, other branches, or “BAICO
stand-alone.” However, even if the adjustments are applied
to the EC Branches assets to the greatest extent possible,
the EC Branch assets account for approximately 78% of
the total adjusted assets shown in the liquidation analysis.
From the Lopez Report and the other evidence presented, it
is not possible to determine whether a significant portion
of BAICO's realizable assets are located in any particular
EC Branch country. The Court can only discern that most
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of BAICO's assets are not located in the Bahamas.

Mr. Lopez's liquidation analysis takes into account the
fact that BAICO policyholders will be paid in preference to
other unsecured creditors. [BAICO Ex. 103 at 43.] He
concludes that in a liquidation of BAICO policyholders
will receive a dividend of between 15 and 35 cents on the
dollar and non-policyholder, unsecured creditors will not
receive any distribution. Because BAICO has policies that
will not mature for many years, any distribution will be
significantly delayed. [BAICO Ex. 103 at 43–46.]

December Orders of Bahamas Court and SVG Court
By order dated December 17, 2009 (the “December

Bahamas Order”), the Bahamas Court accepted Mr.
Lopez's core findings that BAICO is insolvent and should
be reorganized and restructured where possible and then
wound up. The Bahamas Court directed Mr. Lopez: (1) to
continue to negotiate with third parties to sell, transfer, or
dispose of the insurance business, or other assets and lia-
bilities of the branches and subsidiaries of BAICO; (2) to
transfer or sell the shares of BAT; (3) to take steps to
protect the assets of BAICO and its subsidiaries in the
United States by obtaining recognition of the Bahamas
Proceeding; (4) to effect the winding-up of BAICO's
non-insurance subsidiaries; (5) to investigate related party
and other antecedent transactions, the conduct of man-
agement and the directors of BAICO, and the conduct of
third parties providing services to and conducting transac-
tions with BAICO; (6) to commence legal proceedings
against CL Financial Ltd. (“CL Financial”), the parent
company of BAICO, in respect of sums presently due *897
to BAICO; (7) to investigate the assets and liabilities of
BAICO's Employee Pension Plan; and (8) to effect the
transfer of data and systems from Trinidad to a new ad-
ministrative hub in the Bahamas. [BAICO Ex. 106.] At the
February 1, 2010 hearing, Mr. Lopez testified that his
current role involves carrying out the reorganization or-
dered by the Bahamas Court with a goal toward an even-
tual winding up of BAICO.

By order dated December 18, 2009 (the “December
SVG Order”), based on the recommendations contained in
the Glasgow Report, the SVG Court ordered pursuant to
section 54(2) of the SVG Insurance Act that: (1) there be a
reorganization of BAICO by the transfer of its insurance
and investment business to a new company in pursuance of
a scheme of arrangement to be prepared in accordance with
section 56 of the SVG Insurance Act; (2) the scheme pre-
pared in accordance with the SVG Insurance Act be a plan
making provision for the funding of a new company; (3)

Mr. Glasgow is authorized to work with other judicial
managers or persons similarly appointed, the governments
of the Organization of Eastern Caribbean States, and the
Eastern Caribbean Central Bank, to develop such a scheme
and make arrangements for any required funding; (4) Mr.
Glasgow shall consider and do all things necessary with
respect to the establishment of the new company and the
transfer of assets and liabilities of BAICO into the new
company; and (5) Mr. Glasgow is to continue to negotiate
with third parties to sell or dispose of its property and
health insurance business and to take such action that may
be required to effect such sales or disposals subject to the
approval of the SVG Court.

BAICO Operations After Appointment of Petitioners
Although Mr. Lopez expects to move BAICO's ad-

ministrative operations to the Bahamas, Mr. Lopez's own
report to the Bahamas Court, filed after the petition here,
confirms that BAICO's administrative function remains in
Trinidad. [BAICO Ex. 103 at 216.] The Glasgow Report
similarly states that BAICO's “main business operation is
now located in Trinidad & Tobago since its majority shares
were acquired by the Trinidadian company [CL Financial]
in 1997.” [BAICO Ex. 77 at 5.] BA Management continues
to serve the BAICO group under the terms of the Services
Agreement. [BAICO Ex. 103 at 145.] The services un-
dertaken by BA Management constitute essentially all of
BAICO's day-to-day management operations. BAICO's
operations in Trinidad, through the Trinidad Subsidiaries,
form a hub from which all of BAICO's operations are
overseen. The Trinidad Subsidiaries control BAICO's
computer network access and business software, including
accounting data. The Trinidad Subsidiaries provide remote
information technology support. [BAICO Ex. 77 at 59.]
The SVG branch is essentially a “local branch sales and
administrative unit supported by a group service company,
[the Trinidad Subsidiaries].” [BAICO Ex. 77 at 58.] The
Trinidad Subsidiaries process application forms for in-
surance products sold through the SVG branch. [Id.] The
Trinidad Subsidiaries in turn process, adjust, and approve
claims routed through the SVG branch. The Trinidad
Subsidiaries then issue checks in payment of claims, which
are forwarded to the SVG branch for distribution to poli-
cyholders. [Id.] Employment contracts for employees of
the SVG branch are maintained at the Trinidad Subsidiar-
ies. [BAICO Ex. 77 at 59.] The Trinidad Subsidiaries
administer the employee benefits and pension plans for the
SVG branch employees. [BAICO Ex. 77 at 60.] These are
only examples of the extent to which the Trinidad Sub-
sidiaries operate BAICO. The great weight of evi-
dence*898 supports the conclusion that BAICO's business
remains centered in Trinidad.
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The Petitioners note that BAICO has no branch oper-
ations in Trinidad, where it acts through its wholly-owned
Trinidad Subsidiaries, that BAICO itself does not have an
insurance license in Trinidad, and that BAICO has no
physical assets in Trinidad in its own name. Petitioners
argue that the actions of a subsidiary, such as BA Man-
agement, are the actions of a separate corporate entity and
should not be attributed to its parent. This argument ig-
nores the broad terms of the Services Agreement and the
overwhelming evidence in this case. BAICO delegated its
primary business operations to the Trinidad Subsidiaries,
and the Trinidad Subsidiaries continue to oversee essen-
tially all of BAICO's ongoing business.

In SVG, BAICO has an administrative staff of nine
employees who now act under Mr. Glasgow's control.
[Nov. 6, 2009 Tr. 163; BAICO Ex. 77 at 59.] BAICO
engages in excess of sixteen full time agents to conduct its
businesses in SVG. The SVG branch accepts premiums on
old business and conducts all attendant business related to
the operation of an insurance company. [Nov. 6, 2009 Tr.
163–64.]

Since their appointment, Mr. Lopez and Mr. Glasgow
established bank accounts for BAICO in their respective
jurisdictions, engaged lawyers, accountants, and other
professionals, and completed extensive investigations of
BAICO, its assets and its liabilities. Mr. Lopez oversaw the
negotiation and closing of a sale of certain BAICO assets
in the Cayman Islands, which sale was approved by the
Bahamas Court. [BAICO Ex. 77 at 12–16; BAICO Ex. 103
at 47–59.]

BAICO Web Site
After his appointment, Mr. Lopez added a notice of his

appointment under the Bahamas Insurance Act to the home
page of BAICO's web site. [Green Island Ex. 11.] The
notice lists a number of other court-appointed representa-
tives in Caribbean countries. Although the notice includes
Mr. Lopez's mailing address, it states: “At this time, we
recommend you contact the local BAICO office or Court
appointed office holder, for further information.” The web
site provides telephone contact information for offices in
various countries, including a “Head Office” in Trinidad,
but none for the Bahamas other than Mr. Lopez's mailing
address.

III. ANALYSIS
These matters arise under the relatively new provi-

sions of chapter 15 of the Bankruptcy Code, entitled “An-

cillary and Other Cross–Border Cases.” 11 U.S.C. § 1501
et seq. Enacted as part of the Bankruptcy Abuse Prevention
and Consumer Protection Act of 2005, chapter 15 replaced
section 304 of the Bankruptcy Code. Section 1501(a) sets
out the goals of chapter 15:

(a) The purpose of this chapter is to incorporate the
Model Law on Cross–Border Insolvency so as to provide
effective mechanisms for dealing with cases of
cross-border insolvency with the objectives of—

(1) cooperation between—

(A) courts of the United States, United States trustees,
trustees, examiners, debtors, and debtors in possession;
and

(B) the courts and other competent authorities of foreign
countries involved in cross-border insolvency cases;

(2) greater legal certainty for trade and investment;

(3) fair and efficient administration of cross-border in-
solvencies that protects the interests of all creditors, and
other interested entities, including the debtor;

(4) protection and maximization of the value of the
debtor's assets; and

*899 (5) facilitation of the rescue of financially troubled
businesses, thereby protecting investment and preserv-
ing employment.

11 U.S.C. § 1501(a).

Chapter 15 represents a nearly verbatim enactment of
the Model Law on Cross–Border Insolvency (the “Model
Law”) promulgated by the United Nations Commission on
International Trade Law (“UNCITRAL”) in 1997. 11
U.S.C. § 1501(a); In re Basis Yield Alpha Fund (Master),
381 B.R. 37, 43 (Bankr.S.D.N.Y.2008) (“The language of
chapter 15 tracks the Model Law, with some modifications
that are designed to conform the Model Law with existing
United States law.”). The Model Law has been enacted in
the following countries: Australia (2008), British Virgin
Islands, overseas territory of the United Kingdom of Great
Britain and Northern Ireland (2003), Canada (2009), Co-
lombia (2006), Eritrea (1998), Great Britain (2006), Japan
(2000), Mauritius (2009), Mexico (2000), Montenegro
(2002), New Zealand (2006), Poland (2003), Republic of

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1501&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1501&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS304&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1501&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1501&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1501&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1501&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=2014754948&ReferencePosition=43
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=2014754948&ReferencePosition=43
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=2014754948&ReferencePosition=43


Page 14

425 B.R. 884, 52 Bankr.Ct.Dec. 286, 22 Fla. L. Weekly Fed. B 390
(Cite as: 425 B.R. 884)

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

Korea (2006), Romania (2003), Serbia (2004), Slovenia
(2007), South Africa (2000), and the United States of
America (2005). UNCITRAL, Status: 1997–Model Law
on Cross-border Insolvency, http:// www. uncitral. org/
uncitral/ en/ uncitral texts/insolvency/1997Model sta-
tus.html (last visited Mar. 22, 2010).

International uniformity is a primary goal of the
Model Law and thus of chapter 15. 11 U.S.C. §§ 1501(a),
1508. UNCITRAL expressed the desire that the Model
Law be enacted by adopting countries with as few changes
as possible “in order to achieve a satisfactory degree of
harmonization and certainty.” United Nations Commission
on International Trade Law (UNCITRAL), Cross–Border
Insolvency: Guide to Enactment of the UNCITRAL Model
Law on Cross–Border Insolvency, ¶ 12, U.N. Doc.
A/CN.9/442 (Dec. 19, 1997) [hereinafter “Guide to En-
actment”].FN3 When implementing chapter 15, section
1508 requires the Court to “consider its international
origin, and the need to promote an application of this
chapter that is consistent with the application of similar
statutes adopted by foreign jurisdictions.” 11 U.S.C. §
1508. The House Report contemplates courts looking to
the Guide to Enactment and the Reports cited therein to aid
the courts in achieving a uniform interpretation of chapter
15. H.R.Rep. No. 109–31, pt. 1, at 109–10 (2005), re-
printed in 2005 U.S.C.C.A.N. 88, 172–73 (the “House
Report”).

FN3. The UNCITRAL Model Law on
Cross–Border Insolvency with Guide to Enact-
ment is available at http:// www. uncitral. org/
pdf/ e nglish/texts/insolven/insolvency-e.pdf.

[1] Sections 1515 through 1518, inclusive, set out a
rigid procedure for recognition of a proceeding pending in
a foreign country. In re Bear Stearns High–Grade Struc-
tured Credit Strategies Master Fund, Ltd., 374 B.R. 122,
132 (Bankr.S.D.N.Y.2007), aff'd, 389 B.R. 325 (2008).
This recognition procedure is completely new to the
Bankruptcy Code. It reflects a policy determination by
UNCITRAL and Congress that this Court should not assist
a representative of a foreign action unless the debtor has a
sufficient presence in the country in which the foreign
action is taking place. In re Bear Stearns High–Grade
Structured Credit Strategies Master Fund, Ltd., 389 B.R.
325, 333–34 (S.D.N.Y.2008) (citing House Report at 110
(2005); § 1509(b)(3)).

If the debtor does not have its center of main interests or
at least an establishment in the country of the foreign

proceedings, the bankruptcy court should not grant
recognition and is not authorized to use its power to ef-
fectuate the purposes of the foreign proceeding. Implic-
itly, in such an instance the debtor's *900 liquidation or
reorganization should be taking place in a country other
than the one in which the foreign proceeding was filed to
be entitled to assistance from the United States.

Id. at 334 (internal citations omitted).

[2] The general principles of comity that governed
acknowledgement of cross-border matters under former
section 304 no longer apply to recognition under chapter
15. Lavie v. Ran, 406 B.R. 277, 282 (S.D.Tex.2009).

Approaches based purely on the doctrine of comity or on
exequatur do not provide the same degree of predicta-
bility and reliability as can be provided by specific leg-
islation, such as the one contained in the Model Law, on
judicial cooperation, recognition of foreign insolvency
proceedings and access for foreign representatives to
courts.

Guide to Enactment ¶ 16. Except with regard to cer-
tain relief that may be accorded after recognition of a for-
eign proceeding, it is not appropriate to rely on case law
under former section 304. In re Bear Stearns High–Grade
Structured Credit Strategies Master Fund, Ltd., 374 B.R.
at 132; House Report at 109–10, 119.

[3][4] Even in the absence of Green Island's objection
to recognition, the Court must review the Petitions in light
of the requirements of chapter 15. In re Bear Stearns
High–Grade Structured Credit Strategies Master Fund,
Ltd., 374 B.R. at 129–30. If a petition for recognition is
unopposed, the Court may rely on certain presumptions
provided by section 1516. Even so, the Court has a duty to
review each petition to determine whether it satisfies all
requisites for recognition. Id.

A person seeking recognition of a proceeding in a
foreign country must file a petition for recognition under
sections 1504, 1509, and 1515. Upon filing of a petition for
recognition, the court will set a hearing on notice as re-
quired by Fed. R. Bankr.P.2002(q).

Section 1517 sets out the substantive test for recogni-
tion of a foreign proceeding. It provides as follows:

(a) Subject to section 1506, after notice and a hearing, an
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order recognizing a foreign proceeding shall be entered
if—

(1) such foreign proceeding for which recognition is
sought is a foreign main proceeding or foreign
nonmain proceeding within the meaning of section
1502;

(2) the foreign representative applying for recognition
is a person or body; and

(3) the petition meets the requirements of section
1515.

(b) Such foreign proceeding shall be recognized—

(1) as a foreign main proceeding if it is pending in the
country where the debtor has the center of its main
interests; or

(2) as a foreign nonmain proceeding if the debtor has
an establishment within the meaning of section 1502
in the foreign country where the proceeding is pend-
ing.

(c) A petition for recognition of a foreign proceeding
shall be decided upon at the earliest possible time. Entry
of an order recognizing a foreign proceeding constitutes
recognition under this chapter.

(d) The provisions of this subchapter do not prevent
modification or termination of recognition if it is shown
that the grounds for granting it were fully or partially
lacking or have ceased to exist, but in considering such
action the court shall give due weight to possible preju-
dice to parties that have relied upon the order granting
recognition. A case under*901 this chapter may be
closed in the manner prescribed under section 350.

11 U.S.C. § 1517.

[5] In ruling on a petition for recognition under section
1517, the Court must address the following:

1. Would the proposed recognition be “manifestly
contrary to the public policy of the United States” as con-
templated under section 1506?

2. Is the subject foreign action a “foreign proceeding”

as defined in 11 U.S.C. § 101(23)?

3. Is the foreign representative who filed the petition
for recognition a person or body?

4. Does the petition meet the formal requirements of
section 1515?

5. Is the foreign proceeding pending in the country
where the debtor has the center of its main interest and thus
a foreign main proceeding?

6. Does the debtor have an establishment in the for-
eign country where the proceeding is pending, thus making
the foreign proceeding a foreign nonmain proceeding?

Items 1, 3, and 4 are quickly disposed of in the present
case. There is no reason to believe that the proposed
recognition of either proceeding is contrary to public pol-
icy. Mr. Lopez and Mr. Glasgow are persons. Lastly, the
Petitions and supporting documentation filed by Mr. Lopez
and Mr. Glasgow meet the formal requisites of section
1515. The Court will address in detail whether the Baha-
mas Proceeding and the SVG Proceeding are foreign pro-
ceedings and, if so, whether they are foreign main or for-
eign nonmain proceedings.

A. Foreign Proceeding
[6] Section 1517(a) and the definitions of “foreign

main proceeding” and “foreign nonmain proceeding,”
found in section 1502, each incorporate the defined term
“foreign proceeding.” As a preliminary matter, the Court
must determine whether the Bahamas Proceeding and the
SVG Proceeding constitute foreign proceedings. “The term
‘foreign proceeding’ means a collective judicial or ad-
ministrative proceeding in a foreign country, including an
interim proceeding, under a law relating to insolvency or
adjustment of debt in which proceeding the assets and
affairs of the debtor are subject to control or supervision by
a foreign court, for the purpose of reorganization or liq-
uidation.” 11 U.S.C. § 101(23). Parsing this definition, the
proceeding in question must: (1) be collective in nature; (2)
be judicial or administrative; (3) be pending in a foreign
country; (4) be under a law relating to insolvency or ad-
justment of debt; (5) subject the assets and affairs of the
debtor to the control and supervision of a foreign court; and
(6) be for the purpose of reorganization or liquidation.

1. Collective in Nature
Green Island argues that the Bahamas Proceeding and
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the SVG Proceeding are not “collective” within the
meaning contemplated by section 101(23) because the
proceedings allegedly were initiated only to protect the
interests of BAICO's policyholders, a single class of cred-
itors, to the exclusion of other creditors of BAICO. Ac-
cording to Green Island, although the orders appointing
Mr. Lopez and Mr. Glasgow as judicial managers permit
them to deal with other creditors, they are not obligated to
act for the benefit of those creditors.

Green Island points to a provision in the Bahamas
Order of Appointment requiring Mr. Lopez to recommend
courses of action that “are most advantageous to the gen-
eral interests of the policy holders of [BAICO].” Green
Island cites a deposition of Mr. Lopez where he agreed that
the primary*902 purpose of his appointment was to take
steps that are in the best interest of the policyholders. Fi-
nally, Green Island argues that neither Bahamas law nor
orders in the Bahamas Proceeding require Mr. Lopez to
provide notice to creditors of his appointment as judicial
manager or of Mr. Lopez's proposed actions even when
subject to approval of the Bahamas Court.

Similarly, although the order appointing Mr. Glasgow
as judicial manager permits him to deal with other credi-
tors, Green Island alleges he is not obligated to act for the
benefit of those creditors. Green Island points out that at
the initial evidentiary hearing in this case, prior to the SVG
Petition, Mr. Glasgow defined the scope of his duties as
follows: “to take control of the assets, to manage the
company, to protect the interest of policy holders, and to do
all things in relation to these duties.” [Mem. in Opp'n,
09–31881–EPK DE 55 at 7.] The SVG Insurance Act,
under which Mr. Glasgow was appointed, is silent on
whether Mr. Glasgow's duty as judicial manager extends to
general creditors. The SVG Insurance Act directs Mr.
Glasgow to focus on the interests of policyholders. From
this, Green Island asks the Court to conclude that other
creditors are excluded from the process.

[7][8] For a proceeding to be collective within the
meaning of section 101(23), it must be instituted for the
benefit of creditors generally rather than for a single cred-
itor or class of creditors. “A collective proceeding is one
that considers the rights and obligations of all creditors.
This is in contrast, for example, to a receivership remedy
instigated at the request, and for the benefit, of a single
secured creditor.” In re Betcorp Ltd., 400 B.R. 266, 281
(Bankr.D.Nev.2009). Section 1501 lists the “fair and effi-
cient administration of cross-border insolvencies that
protects the interests of all creditors” among chapter 15' s

primary objectives, lending further support to the proposi-
tion that a foreign proceeding must be for the general
benefit of creditors. In re Gold & Honey, Ltd., 410 B.R.
357, 370 n. 16 (Bankr.E.D.N.Y.2009) (quoting 11 U.S.C. §
1501(a)(3)). The Guide to Enactment suggests that a for-
eign proceeding must contemplate the “involvement of
creditors collectively.” Guide to Enactment ¶ 23.

[9][10] From the foregoing, the Court concludes that
the word “collective” in section 101(23) contemplates both
the consideration and eventual treatment of claims of
various types of creditors, as well as the possibility that
creditors may take part in the foreign action. Notice to
creditors, including general unsecured creditors, may play
a role in this analysis. In determining whether a particular
foreign action is collective as contemplated under section
101(23), it is appropriate to consider both the law gov-
erning the foreign action and the parameters of the partic-
ular proceeding as defined in, for example, orders of a
foreign tribunal overseeing the action.

Bahamas Proceeding
[11] When deciding whether to appoint a judicial

manager under Bahamas law, Section 77(b) of the Baha-
mas Insurance Act directs the Bahamas Court to consider
the effect of the debtor's financial condition on both poli-
cyholders and general creditors. Other provisions of the
Bahamas Insurance Act state that BAICO's policyholders
have priority over unsecured creditors, but this does not
mean that Mr. Lopez, as judicial manager, has no duty to
general creditors. While acknowledging the priority ac-
corded to policyholders under Bahamas law, Mr. Lopez
testified that he has a duty to general, unsecured creditors
as well.

In the December Bahamas Order, the Bahamas Court
found that limited reorganization and restructuring, fol-
lowed by a *903 winding up, “would be most advanta-
geous to the general interest of the policyholders of
BAICO, and also for creditors of BAICO,” showing that
the Bahamas Court considered the interests of creditors
other than policyholders. The December Bahamas Order
makes it clear that the Bahamas Court intends to oversee a
winding up of BAICO after certain contemplated restruc-
turing transactions. Section 91 of the Bahamas Insurance
Act provides that in a winding up of BAICO “policyhold-
ers have a first priority on the assets of the company and
shall rank above all unsecured creditors.” Subject to such
priority, unsecured creditors obviously are intended to take
part in the winding up.
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Enacted in 2005, the Bahamas Insurance Act is rela-
tively new. Neither Green Island nor Mr. Lopez offered
any case law interpreting the Bahamas Insurance Act.
Brian Simms, who testified on behalf of Petitioners as an
expert on Bahamas insolvency law,FN4 stated that a judicial
manager safeguards the interests of both policyholders and
other creditors. He testified that actions detrimental to the
creditors alone, even if the policyholders are protected,
may be sufficient for appointment of a judicial manager.
The Court found Mr. Simms' testimony credible. In light of
Mr. Simms' experience in the area of Bahamas insolvency
law, including with insurance companies, the Court found
his statements persuasive. Mr. Simms' testimony supple-
ments the Court's conclusions based on a review of the
relevant provisions of the Bahamas Insurance Act and
orders entered in the Bahamas Proceeding.

FN4. Fed.R.Civ.P. 44. 1, made applicable to this
bankruptcy proceeding by Fed. R. Bankr.P. 9017,
provides: “A party who intends to raise an issue
about a foreign country's law must give notice by
a pleading or other writing. In determining for-
eign law, the court may consider any relevant
material or source, including testimony, whether
or not submitted by a party or admissible under
the Federal Rules of Evidence. The court's de-
termination must be treated as a ruling on a
question of law.”

Mr. Lopez testified that there will be a claims process
when BAICO reaches the winding up stage. Although Mr.
Lopez is not now soliciting claims, both he and Mr. Simms
testified that Mr. Lopez is accepting claims of unsecured
creditors when tendered.

Mr. Lopez acknowledged that there is no current re-
quirement for notice to general unsecured creditors, either
of his appointment or of actions brought before the Ba-
hamas Court. However, Mr. Lopez testified that upon
institution of the winding up phase for BAICO all poli-
cyholders and creditors identified in BAICO's books will
receive required notice. Mr. Simms testified that Bahamas
law allows parties, including creditors, to be heard in the
judicial management process. He stated that section 82 of
the Bahamas Insurance Act provides for parties to be heard
in connection with the judicial manager's recommenda-
tions to the Bahamas Court.

In the Lopez Report, Mr. Lopez repeatedly addresses
the interests of general, unsecured creditors of BAICO.
Mr. Lopez ultimately projects that general creditors of

BAICO will receive no distribution in the eventual wind-
ing up of the company due to the priority accorded to
policyholders under Bahamas law. However, by address-
ing the potential distribution to other creditors Mr. Lopez
acknowledges his overall duty to creditors in general.

From the foregoing, the Court concludes that the Ba-
hamas Proceeding is collective in nature and satisfies this
prong of the definition of foreign proceeding.

*904 SVG Proceeding
[12] Although the SVG Insurance Act provides no

guidance on this point, the petition seeking Mr. Glasgow's
appointment by the SVG Court [BAICO Ex. 88], the SVG
Order of Appointment, and the December SVG Order each
contemplate the interests of both policyholders and unse-
cured creditors. In the petition requesting Mr. Glasgow's
appointment, the Supervisor of Insurance stated that the
appointment of a judicial manager was in the best interests
of BAICO and that of its policyholders and creditors.
[BAICO Ex. 88.] In the SVG Order of Appointment, the
SVG Court authorized Mr. Glasgow “to pay any class of
creditor and any claims, settlement, and expenses in full.”
[BAICO Ex. 86.] While this language appears in a para-
graph addressing a variety of business concerns, including
insurance issues, the quoted language is not limited to
claims of or against policyholders. The same order em-
powers Mr. Glasgow to take all appropriate action in
pending “legal or arbitration proceedings” by or against
BAICO, of any type. In his role as judicial manager, Mr.
Glasgow may be involved in litigation relating to claims
other than those under BAICO's insurance policies. In the
December SVG Order, the SVG Court accepted Mr.
Glasgow's findings that the recommended course of action
was “most advantageous to the policy-holders and credi-
tors of [BAICO].” [BAICO Ex. 75.] The orders of the SVG
Court make it clear that the court is considering the inter-
ests of non-policyholder creditors.

Neither Mr. Glasgow nor Green Island offered case
law interpreting the SVG Insurance Act. Geoffrey Graham
Bollers, a lawyer admitted to practice in SVG, testified on
behalf of the Petitioners as an expert on SVG insolvency
law. Mr. Bollers stated that Mr. Glasgow, as judicial
manager, is charged to safeguard the interests of policy-
holders and unsecured creditors including trade creditors.
He further testified that the reorganization scheme to be
filed by Mr. Glasgow pursuant to the December SVG
Order will be subject to input from other parties under the
SVG Insurance Act. Mr. Bollers stated that creditors, in-
cluding foreign creditors, may file claims. Mr. Bollers'
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testimony was credible. In light of Mr. Bollers' experience
with insolvency law in SVG, including insolvency of in-
surance companies, the Court found his statements per-
suasive. Mr. Bollers' testimony bolsters the other evidence
reviewed above. The SVG Proceeding was instituted for
the benefit of creditors generally and contemplates the
involvement of creditors collectively.

Based on testimony of Mr. Lopez and Mr. Glasgow,
multiple pending foreign actions relating to BAICO are
being coordinated through the Bahamas Proceeding for the
common benefit of BAICO's policyholders and other
creditors. The SVG Proceeding is part of this unified pro-
cess. The Court found that the Bahamas Proceeding is
collective as contemplated under section 101(23). These
facts support the conclusion that the SVG Proceeding is
itself collective in nature.

Based on the foregoing, the Court determines that the
SVG Proceeding is collective in nature, satisfying this
prong of the definition of foreign proceeding.

2. Judicial or Administrative

Bahamas Proceeding

[13] The Insurance Commission of The Bahamas pe-
titioned the Bahamas Court pursuant to Section 77(1)(b) of
the Bahamas Insurance Act for the appointment of Mr.
Lopez as judicial manager. The Bahamas Insurance Act
and the orders of the Bahamas Court show that the Baha-
mas Proceeding is a judicial proceeding.

*905 SVG Proceeding
The SVG Supervisor of Insurance petitioned the SVG

Court pursuant to Section 52 of the SVG Insurance Act for
the appointment of Mr. Glasgow as judicial manager. The
SVG Insurance Act and the orders of the SVG Court show
that the SVG Proceeding is a judicial proceeding.

3. Foreign Country
The Bahamas and SVG are foreign countries.

4. Under a Law Relating to Insolvency or Adjustment of
Debt

[14] Both the Bahamas Insurance Act and the SVG
Insurance Act require the relevant court to consider the
solvency of the debtor and provide for the adjustment of
debt through either a direct winding up or through ap-
pointment of a judicial manager.

5. Debtor's Assets and Affairs Subject to the Control and
Supervision of a Foreign Court

Bahamas Proceeding

[15] Under section 79 of the Bahamas Insurance Act
and the terms of the Bahamas Order of Appointment, Mr.
Lopez has control over the assets and affairs of BAICO.
The same section provides that Mr. Lopez acts under the
supervision of the Bahamas Court.

SVG Proceeding
Under section 53 of the SVG Insurance Act and the

terms of the SVG Order of Appointment, Mr. Glasgow has
control over the assets and affairs of BAICO in SVG. The
same section provides that Mr. Glasgow acts under the
supervision of the SVG Court.

6. For the Purpose of Reorganization or Liquidation
[16] The phrase “for the purpose of reorganization or

liquidation” appears after a comma, at the end of the defi-
nition of “foreign proceeding” in section 101(23). This
phrase could relate to one of two concepts in the definition,
either the law referenced earlier in the definition, or the
subject foreign action itself. Since the definition of “for-
eign proceeding” already includes the requirement that the
proceeding arise under “a law relating to insolvency or
adjustment of debt,” it would be redundant to conclude the
phrase “for the purpose of reorganization or liquidation”
also relates to the law governing the foreign action. The
only reasonable conclusion is that the definition requires
that the particular proceeding subject to recognition be “for
the purpose of reorganization or liquidation.”

Bahamas Proceeding
[17] Prior to the February 1, 2010 hearing in this case,

Green Island objected to recognition of the Bahamas Pro-
ceeding on the ground that it was not for the purpose of
reorganization or liquidation. Under the Bahamas Insur-
ance Act, Mr. Lopez is required to submit a report to the
Bahamas Court recommending one of several options
outlined in the Bahamas Insurance Act. Bahamas Insur-
ance Act § 81. The Bahamas Court then has the authority to
direct whether the proceeding is one for liquidation, partial
sale, or continuation of BAICO's business with or without
conditions. Id. § 82. On the date of the chapter 15 petition
here, Mr. Lopez had yet to file his report and the Bahamas
Court had issued no order directing reorganization or liq-
uidation. At that time, under the Bahamas Insurance Act, it
was possible that the Bahamas Proceeding could be neither
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a liquidation nor a reorganization; the Bahamas*906 Pro-
ceeding could have been limited to an examination of
BAICO with no further action required by Mr. Lopez or
the Bahamas Court. Because the Bahamas Court had or-
dered neither a winding up nor a reorganization of BAICO,
on the date of the chapter 15 petition here the Bahamas
Proceeding was not “for the purpose of reorganization or
liquidation” and therefore was not a “foreign proceeding.”

After the filing of the Bahamas Petition, but prior to
the February 1, 2010 hearing in this case, the Bahamas
Court entered the December Bahamas Order. By the De-
cember Bahamas Order, the Bahamas Court accepted the
core findings of Mr. Lopez that BAICO is insolvent and
should be reorganized and restructured where possible and
then wound up. In that order, the Bahamas Court directed
Mr. Lopez: (1) to continue to negotiate with third parties to
sell, transfer, or dispose of the insurance business, or other
assets and liabilities of the branches and subsidiaries of
BAICO; (2) to transfer or sell the shares of BAT; (3) to
take steps to protect the assets of BAICO and its subsidi-
aries in the United States by obtaining recognition of the
Bahamas Proceeding; (4) to effect the winding-up of
BAICO's non-insurance subsidiaries; (5) to investigate
related party and other antecedent transactions, the conduct
of management and the directors of BAICO, and the
conduct of third parties providing services to and con-
ducting transactions with BAICO; (6) to commence legal
proceedings against CL Financial in respect of sums
presently due to BAICO; (7) to investigate the assets and
liabilities of BAICO's Employee Pension Plan; and (8) to
effect the transfer of data and systems from Trinidad to a
new administrative hub. [BAICO Ex. 106.] The Bahamas
Court determined that these actions should “take place
prior to the commencement of formal winding-up pro-
ceedings” and ordered that these actions be taken “to sim-
plify the eventual winding-up of BAICO.” After entry of
the December Bahamas Order, it appears without question
that the Bahamas Proceeding is for the purpose of partial
reorganization followed by liquidation.

At the continued evidentiary hearing on February 1,
2010, Green Island abandoned its argument that the Ba-
hamas Proceeding was not for the purpose of reorganiza-
tion or liquidation as of the chapter 15 petition date. Alt-
hough not stated at the hearing, Green Island likely real-
ized that in light of the December Bahamas Order a de-
termination not to recognize the Bahamas Proceeding on
this ground would have resulted only in a delay while Mr.
Lopez filed a new chapter 15 petition.

[18] In any case, when determining whether a partic-
ular proceeding is for the purpose of reorganization or
liquidation, it is appropriate for the Court to consider cir-
cumstances arising after the filing of the chapter 15 peti-
tion. If facts change after the petition date such that a for-
eign action formerly for the purpose of reorganization or
liquidation loses such status, the Court would decline to
recognize such a proceeding. The same logic should apply
when, as here, the proceeding has become for the purpose
of reorganization or liquidation after the chapter 15 peti-
tion date. This approach is consistent with the nature of the
recognition process contemplated in sections 1518(1) and
1517(d), which allow for the court to adjust its ruling based
on circumstances arising after recognition.

Based on the foregoing analysis, the Court determines
that the Bahamas Proceeding satisfies all six components
of the definition of “foreign proceeding” under the Bank-
ruptcy Code.

SVG Proceeding
Under the SVG Insurance Act, Mr. Glasgow is re-

quired to submit a report to the SVG Court recommending
one of several*907 options outlined in the SVG Insurance
Act. SVG Insurance Act § 54(1). The SVG Court is not
bound to accept Mr. Glasgow's recommendation. Id. §
55(1)(b). The SVG Court then has the authority to direct
whether the proceeding is one for liquidation, partial sale,
or continuation of BAICO's business with or without con-
ditions. On or about October 9, 2009, Mr. Glasgow sub-
mitted the Glasgow Report to the SVG Court as required
by the SVG Insurance Act. About six weeks later, on
November 23, 2009, Mr. Glasgow filed the SVG Petition
with this Court. On the date of the chapter 15 petition here,
the SVG Court had issued no order directing reorganiza-
tion or liquidation. As of that date, under the SVG Insur-
ance Act, it was possible that the SVG Proceeding could be
neither a liquidation nor a reorganization; the SVG Pro-
ceeding could have been limited to an examination of
BAICO with no further action required by Mr. Glasgow or
the SVG Court. Because the SVG Court had ordered nei-
ther a winding up nor a reorganization of BAICO, on the
date of the chapter 15 petition here the SVG Proceeding
was not “for the purpose of reorganization or liquidation”
and therefore was not a “foreign proceeding.”

About four weeks after Mr. Glasgow filed the SVG
Petition, on or about December 18, 2009, the SVG Court
entered the December SVG Order. The December SVG
Order accepted Mr. Glasgow's recommendations and di-
rected a reorganization of BAICO pursuant to a scheme, or
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plan of reorganization, to be filed by Mr. Glasgow. The
SVG Court ordered, pursuant to section 54(2) of the SVG
Insurance Act, that: (1) there be a reorganization of
BAICO by the transfer of its insurance and investment
business to a new company in pursuant of a scheme of
arrangement to be prepared in accordance with section 56
of the SVG Insurance Act; (2) the scheme prepared in
accordance with the SVG Insurance Act be a plan making
provision for the funding of a new company; (3) Mr.
Glasgow is authorized to work with other judicial manag-
ers or persons similarly appointed, the governments of the
Organisation of Eastern Caribbean States, and the Eastern
Caribbean Central Bank, to develop such a scheme and
make arrangements for any required funding; (4) Mr.
Glasgow shall consider and do all things necessary with
respect to the establishment of the new company and the
transfer of assets and liabilities of BAICO into the new
company; and (5) Mr. Glasgow is to continue to negotiate
with third parties to sell or dispose of BAICO's property
and health insurance business and to take such action that
may be required to effect such sales or disposals subject to
the approval of the SVG Court.

[19] As with the Bahamas Proceeding, Green Island
no longer argues that the timing of the December SVG
Order, entered the month following the SVG Petition here,
necessitates denial of recognition. The Court considers the
impact of the December SVG Order, even though entered
after the chapter 15 petition date, for the same reasons
stated above in connection with the Bahamas Proceeding.
Instead, Green Island argues that the SVG Proceeding
pertains to only one of BAICO's branch operations, that the
SVG Proceeding cannot by itself result in a reorganization
or liquidation of BAICO as a whole, and that the SVG
Proceeding is thus not for the purpose of reorganization or
liquidation. In short, Green Island argues that for a foreign
action to be recognized under chapter 15 it must have
comprehensive impact on the debtor such that it could
result in an overall reorganization or winding up of the
debtor.

Green Island's reading of the requirement that the
proceeding be for the purpose of reorganization or liqui-
dation is unduly*908 narrow. Chapter 15 recognizes that
the scope of a foreign nonmain proceeding may be less
than all encompassing. Section 1521(c) directs the bank-
ruptcy court to take into account the potential limited im-
pact of the foreign nonmain proceeding in fashioning
post-recognition relief. If the court were to recognize a
foreign nonmain proceeding only where the proceeding, by
itself, could result in a wholesale reorganization or liqui-

dation of the debtor, section 1521(c) would be unneces-
sary.

It is possible that a foreign nonmain proceeding could
be the center of a complete restructuring or liquidation of a
debtor. This may occur, for example, where the proceeding
is pending in the country of the debtor's formation, that
country's law allows for a comprehensive reorganization or
winding up based solely on the debtor's formation there,
the debtor maintains some non-transitory economic activ-
ity in that country, but the debtor's center of main interest is
elsewhere. Based on Green Island's argument, this is the
only instance where a bankruptcy court should recognize a
foreign nonmain proceeding.

Green Island's restricted view would deny recognition
to the majority of potential nonmain proceedings. A for-
eign main proceeding, by definition pending in the country
where the debtor has its center of main interest, is likely the
primary tool for a reorganization or liquidation of the
debtor. A foreign nonmain proceeding for the same debtor
is most likely ancillary to the foreign main proceeding,
intended to address operations, assets, and liabilities in the
country where the foreign nonmain proceeding is pending.
In many international insolvency matters, both types of
proceedings are necessary to obtain a comprehensive re-
organization or liquidation of the debtor. Consistent with
the objective of “fair and efficient administration of
cross-border insolvencies,” 11 U.S.C. § 1501(a)(3), chap-
ter 15 contemplates recognition of no more than one main
proceeding and any combination of nonmain proceedings
for the same debtor. To require that each of these foreign
proceedings, main and nonmain, be able to result in a
global reorganization or liquidation is not consistent with
the structure of chapter 15.

Based on the foregoing analysis, the Court determines
that the SVG Proceeding satisfies all six components of the
definition of “foreign proceeding” under the Bankruptcy
Code.

B. Foreign Main Proceeding
[20] Mr. Lopez requests that the Court recognize the

Bahamas Proceeding as a foreign main proceeding. The
term “ ‘foreign main proceeding’ means a foreign pro-
ceeding pending in the country where the debtor has the
center of its main interests.” 11 U.S.C. § 1502(4). The
concept “center of its main interests” is often shortened to
“COMI.” “In the absence of evidence to the contrary, the
debtor's registered office, or habitual residence in the case
of an individual, is presumed to be the center of the debt-
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or's main interests.” 11 U.S.C. § 1516(c). Because there is
substantial evidence in this case that BAICO's COMI is not
in the Bahamas, the presumption under section 1516(c) is
rebutted here. Mr. Lopez bears the burden of proof to
establish BAICO's COMI. In re Tri–Continental Exch.
Ltd., 349 B.R. 627, 635 (Bankr.E.D.Cal.2006).

[21] Neither the Bankruptcy Code nor the Guide to
Enactment define COMI. Several courts have likened
COMI to the “principal place of business” concept under
United States law. In re Bear Stearns High–Grade Struc-
tured Credit Strategies Master Fund, Ltd., 374 B.R. at 129
(citation omitted). United States case law exhibits a de-
veloping consensus on the factors*909 for determination
of a debtor's COMI. Courts typically consider the follow-
ing:

1. The location of the debtor's headquarters;

2. The location of those who actually manage the
debtor (which may be the headquarters of a holding
company);

3. The location of the debtor's primary assets;

4. The location of the majority of the debtor's creditors
or of a majority of the creditors who would be affected
by the case; and

5. The jurisdiction whose law would apply to most
disputes.

In re Bear Stearns High–Grade Structured Credit
Strategies Master Fund, Ltd., 374 B.R. at 128 (citation
omitted). These are not exclusive factors, nor must they all
be met in each case.

[22][23] Courts also consider the expectations of third
parties with regard to the location of a debtor's COMI. The
Guide to Enactment explains that the Model Law concept
of COMI comes from the European Union Convention on
Insolvency Proceedings. Guide to Enactment ¶ 31; In re
Bear Stearns High–Grade Structured Credit Strategies
Master Fund, Ltd., 374 B.R. at 129. The European Union
Convention on Insolvency Proceedings describes COMI as
“the place where the debtor conducts the administration of
his interests on a regular basis and is therefore ascertaina-
ble by third parties.” In re Bear Stearns High–Grade
Structured Credit Strategies Master Fund, Ltd., 374 B.R.
at 129 (quoting Council Reg. (EC) No. 1346/2000, P 13).

Similarly, under chapter 15, “it is important that the debt-
or's COMI be ascertainable by third parties.” In re Betcorp
Ltd., 400 B.R. 266, 291 (Bankr.D.Nev.2009). “COMI is
affected not only by what a debtor does, but by what a
debtor is perceived as doing.” Id. (citation omitted).

Because the location of a debtor's COMI may change
over time, the Court must determine the date on which to
apply the COMI analysis. The Petitioners ask the Court to
determine COMI as of the filing of their Petitions with this
Court. Green Island suggests that the determination should
be made as of the date each Petitioner was appointed in the
underlying foreign proceedings or, alternatively, that the
Court should consider the operational history of BAICO
prior to the appointment of the Petitioners in the Bahamas
and SVG.

Two bankruptcy courts have addressed the timing of
the COMI determination in detail. In each case, the court
determined that COMI should be analyzed as of the date of
the chapter 15 petition. In re Betcorp involved an internet
gambling business organized in and operated from Aus-
tralia but that did business primarily with residents of the
United States. 400 B.R. 266 (Bankr.D.Nev.2009). The
liquidator in a voluntary winding up under Australia law
requested recognition so as to obtain a stay of litigation in
the United States, among other things. The objecting
creditor argued that the bankruptcy court should consider
the operational history of Betcorp, pointing to Betcorp's
substantial course of business in the United States prior to
the liquidation proceeding and the presence of a significant
creditor here. In rejecting a historical analysis for the
COMI determination, the Betcorp court expressed concern
for the possibility of conflicting COMI determinations in
various countries arising from different analyses of a
debtor's historical activities. At the time of the chapter 15
petition in Betcorp, the Australian liquidator had been in
place for more than a year, the debtor had no employees
other than those retained by the liquidator, and the liqui-
dator had possession of the debtor's only asset, cash in an
Australian bank account. Even if Betcorp's*910 COMI had
at some prior time been located outside Australia, it had
moved to Australia in the substantial time after the liqui-
dator's appointment.

The Betcorp decision cites extensively to another
bankruptcy court opinion, In re Ran, 390 B.R. 257
(Bankr.S.D.Tex.2008), aff'd, Lavie v. Ran, 406 B.R. 277
(S.D.Tex.2009). The petitioner in Ran, an Israeli bank-
ruptcy trustee, argued that the United States bankruptcy
court should consider Mr. Ran's historical ties to Israel, and
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find his COMI in Israel, in spite of the fact that Mr. Ran
had lived in the United States for more than a decade and
had no interests in Israel at the time of the chapter 15 pe-
tition. In ruling that the chapter 15 petition date is the
appropriate time for the COMI determination, as in
Betcorp, the Ran court based its decision primarily on a
desire to maintain international uniformity in the deter-
mination of a debtor's COMI.

Chapter 15 itself provides guidance on the temporal
focus of the COMI analysis. Under section 1517(b)(1), a
foreign proceeding is recognized “if it is pending in the
country where the debtor has the center of its main inter-
ests.” (emphasis added). This phrase is stated in the present
tense. A chapter 15 case is commenced by the filing of a
petition for recognition under section 1504. The present,
for purposes of a court making a determination under sec-
tion 1517(b)(1), can be no earlier than the date the chapter
15 petition was filed.

[24] The text of chapter 15 supports making the COMI
determination as of the date the court rules on the issue.
Section 1518(1) requires that after recognition a foreign
representative must promptly file notice with the court of
“any substantial change in the status of such foreign pro-
ceeding or the status of the foreign representative's ap-
pointment.” Section 1517(d) authorizes the court to modify
or terminate recognition based on changed circumstances.
These provisions exhibit a policy that the recognition
process remain flexible, taking into account the actual facts
relevant to the court's decision rather than setting an arbi-
trary determination point. In light of these provisions, if the
location of a debtor's COMI changes between the date a
chapter 15 petition is filed and the date a court makes a
determination on recognition, the court may look to the
facts on the latter date for purposes of COMI.

Selecting the latest possible date for the COMI anal-
ysis is consistent with the aim of international uniformity
stressed in Ran and Betcorp. Over time, the circumstances
affecting recognition may change. Guide to Enactment ¶
130. If all recognition proceedings, wherever pending,
consider the latest available evidence, there is a greater
likelihood that the appropriate foreign main and foreign
nonmain proceedings will be recognized as such in a con-
sistent manner.

In the present case, the facts relevant to the determi-
nation of COMI remained essentially unchanged from the
date of the Bahamas Petition through the close of the
presentation of evidence.

[25] The Court first considers evidence with regard to
the location of BAICO's headquarters. Mr. Lopez argues
that BAICO's headquarters is in the Bahamas because Mr.
Lopez is in the Bahamas. Mr. Lopez oversees BAICO's
business activity under the Bahamas Order of Appoint-
ment, has legal custody and control over BAICO's business
records (but not necessarily physical custody), and makes
all high level business decisions for BAICO from his office
in the Bahamas. The Bahamas Order of Appointment
empowers Mr. Lopez to take certain actions such as hire
and fire employees, remit salaries, incur and pay expenses
for the running, administration and management of
BAICO's*911 affairs and offices, and generally carry on
all or any part of BAICO's business so far as may be nec-
essary to preserve the value of BAICO. The evidence
shows that Mr. Lopez's activities since appointment in-
clude the retention of numerous lawyers and accountants,
the investigation of assets and liabilities of BAICO, the
preparation and filing of the Lopez Report, and overseeing
the sale of certain of BAICO's assets. BAICO's entire
board of directors resigned prior to Mr. Lopez's appoint-
ment as judicial manager. Mr. Simms testified that Mr.
Lopez effectively replaced the board of directors of
BAICO.

The headquarters of a corporate entity is more than the
location of its board of directors. The term headquarters, or
head office, contemplates the place where the primary
management of an entity's business is undertaken. Man-
agement of a corporate entity includes all relevant business
functions, such as the financial, administrative, marketing,
information technology, investment, and legal functions.
Other functions may be relevant depending on the nature
of the debtor's business. Here, because BAICO operated as
an insurance company, actuarial tasks, underwriting, and
claims adjustment should be considered.

The overwhelming evidence presented in this case
shows that BAICO's headquarters is not in the Bahamas. In
2005, long prior to the commencement of the Bahamas
Proceeding, BAICO entered into the Services Agreement
with BA Management, a wholly-owned subsidiary of
BAICO located in Trinidad. Under the Services Agree-
ment, BAICO outsourced essentially all of its central
management to BA Management. These functions include
all financial, administrative, marketing, information
technology, investment, actuarial, legal, policy admin-
istration, and claims processing for BAICO. BA Man-
agement continues to perform all of the same functions for
BAICO. Although he plans to move these services to the
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Bahamas, Mr. Lopez's own report states that BAICO's
administrative hub remains in Trinidad. [BAICO Ex. 103
at 216.] The Glasgow Report confirms this fact, going so
far as to describe the SVG branch as a “local branch sales
and administrative unit supported by a group service
company, [the Trinidad Subsidiaries].” [BAICO Ex. 77 at
58.]

In spite of the breadth of management tasks delegated
to BA Management, the Petitioners try to distance BAICO
from Trinidad. They argue that BAICO has no branch
operations in Trinidad, where it acts only through subsid-
iaries, that BAICO itself does not have an insurance license
in Trinidad, and that BAICO has no physical assets in
Trinidad in its own name. Petitioners ask the Court to
ignore the Services Agreement, and the fact that BA
Management continues to perform nearly all central busi-
ness functions of BAICO, on the ground that BAICO un-
dertakes these functions through an agent, BA Manage-
ment, rather than in its own name. This arrangement is not
unusual. BA Management is a wholly-owned subsidiary of
BAICO, which is in turn owned almost entirely by CL
Financial. Both CL Financial and BA Management are
located in Trinidad. It is not surprising that CL Financial
centralized all of BAICO's management tasks near CL
Financial's own place of business. It is also not surprising
that CL Financial did not set up BAICO's management hub
in the Bahamas. For a significant time prior to Mr. Lopez's
appointment, BAICO had no tie to the Bahamas other than
was absolutely necessary to maintain its corporate exist-
ence and insurance license. The Court is not troubled by
the fact that BAICO acted and continues to act primarily
through a subsidiary. By its nature, a corporate entity *912
must carry out its business through employees or agents. It
makes no difference that the agent in this case is another
corporate entity, and a subsidiary of BAICO, or that BA
Management's employees undertake such tasks for
BAICO. Indeed, it appears that BA Management's sole
purpose was to perform management tasks for BAICO and
its related entities to obtain a positive tax benefit for
BAICO.

Next, the Court considers the location of those who
actually manage BAICO. While a corporate entity is
overseen by a board of directors, in larger organizations the
day to day management typically is undertaken by others.
A board of directors provides guidance and oversight;
others operate the business. The evidence addressed im-
mediately above in review of BAICO's headquarters is
equally relevant here. While Mr. Lopez acts in place of a
board of directors for BAICO, all of the day to day activity,

including all of the primary business functions, remains in
Trinidad. Employees of BA Management continue to
manage the affairs of BAICO under the terms of the Ser-
vices Agreement. Mr. Lopez supervises those functions.
As suggested in the Lopez Report, Mr. Lopez may in the
future move BAICO's administration to the Bahamas. In
the meantime, the primary management activities of
BAICO continue to take place in Trinidad. For the reasons
stated above, it does not matter that these functions are
performed through the employees of a wholly-owned
corporate agent.

The Court also considers the location of BAICO's
primary assets. From the undisputed evidence presented in
the Lopez Report, the majority of BAICO's assets is lo-
cated in the EC Branches and not in the Bahamas.

The Court considers the location of the majority of
BAICO's creditors and the jurisdiction whose law would
apply to most disputes. The Lopez Report shows that more
than 77% of BAICO's liabilities are associated with the EC
Branches. About 21 % of BAICO's liabilities are associ-
ated with “BAICO stand-alone” in part because BAICO's
books do not allow attribution to any particular branch or
subsidiary. BAICO has not written insurance policies in
the Bahamas since 1997. Since that time, BAICO wrote
policies and conducted business in numerous Caribbean
countries other than the Bahamas. Prior to Mr. Lopez's
appointment, BAICO's activities in the Bahamas were
limited to those acts necessary to maintain its corporate
existence and licensing. The Court concludes that
BAICO's creditors exist primarily outside the Bahamas.
Because BAICO did not do business in the Bahamas for an
extended period of time, and BAICO's creditors exist
mostly outside the Bahamas, it is unlikely that creditors
would bring suit in the Bahamas. From the evidence pre-
sented, it appears that policyholders and other creditors
dealt with local branch offices and subsidiaries, outside the
Bahamas, have been directed after Mr. Lopez's appoint-
ment to continue to deal with their local offices, and likely
would pursue any claims in the locations of those offices. It
appears unlikely that the law of the Bahamas would govern
most disputes.

The location of a debtor's COMI should be readily
ascertainable by third parties. For an extended period prior
to Mr. Lopez's appointment, BAICO did not issue policies
in the Bahamas or to Bahamas residents, it had no bank
accounts in the Bahamas, BAICO's claims adjustment and
processing took place entirely outside the Bahamas, and it
had no directors or employees in the Bahamas. From the
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perspective of policyholders and creditors, little changed
after Mr. Lopez's appointment. When Mr. Lopez was ap-
pointed, he updated the BAICO web site to reference his
appointment and informed regulators and certain other
parties of his appointment.*913 To facilitate performance
of his duties as judicial manager, he opened bank accounts
for BAICO in the Bahamas and retained counsel and ac-
countants. Based on the evidence presented, including the
Lopez Report, policyholders and creditors continue to deal
with their local branch offices and BAICO subsidiaries, all
in countries other than the Bahamas. Mr. Lopez's notice on
the BAICO web site directs parties to deal with their local
offices, outside the Bahamas. There is little reason for
BAICO's policyholders and other creditors to believe
BAICO has its center of main interest—the hub of its
business operations—in the Bahamas.

Mr. Lopez argues that the Court may determine
BAICO has its COMI in the Bahamas based on BAICO's
insurance license and registration in the Bahamas, the
regulation of BAICO in the Bahamas, Mr. Lopez's ap-
pointment and the broad powers conferred on him in the
Bahamas Order of Appointment, and his initial activity as
judicial manager including the retention of professionals,
investigatory work, and the Lopez Report. The petitioners
in Bear Stearns made similar arguments.

The debtors in Bear Stearns had no employees or
managers in the Cayman Islands, where the liquidation
proceeding was pending. In re Bear Stearns High–Grade
Structured Credit Strategies Master Fund, Ltd., 389 B.R.
325, 337–38 (S.D.N.Y.2008) (citation omitted). A New
York investment manager managed the debtors' affairs. All
of the debtors' administrative functions took place in the
United States rather than the Cayman Islands. All of the
debtors' books and records, other than required corporate
records, were maintained in the United States. Prior to the
petitioners' appointment in the Cayman Islands, all of the
petitioners' liquid assets were located in the United States,
although the petitioners redirected the debtors' funds to
accounts in the Cayman Islands after their appointment.
Other than related entities, the petitioners' sole investor
was a United Kingdom entity. Accounts due to the debtors
were located outside the Cayman Islands. None of the
debtors' contract counterparties were located in the Cay-
man Islands. Id. Evidence of pre-appointment legal and
auditing work in the Cayman Islands did not sway the
court. Based primarily on these facts, the court in Bear
Stearns declined to recognize the Cayman Islands pro-
ceeding.

The facts presented by Mr. Lopez in this case are
substantially identical to those presented in Bear Stearns.
BAICO had no directors, managers, or other employees in
the Bahamas at the time of Mr. Lopez's appointment. A
Trinidad based, wholly-owned subsidiary managed
BAICO's affairs and still does. Other than the location of
its registered office, limited professional representation,
and Mr. Lopez's oversight, all of BAICO's administrative
functions take place in Trinidad rather than in the Baha-
mas. None of BAICO's books and records, other than re-
quired corporate records, were maintained in the Bahamas.
Prior to Mr. Lopez's appointment, none of BAICO's liquid
assets were located in the Bahamas, although he estab-
lished accounts in the Bahamas after his appointment.
There is no evidence to show that BAICO has any material
creditors in the Bahamas. Other than Mr. Lopez's ap-
pointment, BAICO's contacts with the Bahamas are limited
to those necessary to retain its charter and insurance li-
cense.

The petitioners in Bear Stearns were “exempted”
companies under Cayman Islands law, a status that pre-
vented them from doing business with parties within the
Cayman Islands. In re Bear Stearns High–Grade Struc-
tured Credit Strategies Master Fund, Ltd., 374 B.R. 122,
132 (Bankr.S.D.N.Y.2007), aff'd, *914389 B.R. 325
(2008) (citing Companies Law (2004 Revision) of the
Cayman Islands § 193). BAICO simply did not do business
in the Bahamas. There is no difference for purposes of the
COMI determination.

[26] Mr. Lopez argues that BAICO is subject to Ba-
hamas insurance regulation law and should be restructured
and wound up in the Bahamas. Mr. Lopez states that upon
his appointment he supplanted BAICO's board of directors
and all corporate control was ceded to him. Like the court
in Bear Stearns, this Court finds that “[t]hese allegations
do not constitute substantive economic activity” in the
Bahamas. In re Bear Stearns High–Grade Structured
Credit Strategies Master Fund, Ltd., 389 B.R. at 338;
accord In re SPhinX, Ltd., 351 B.R. 103, 119
(Bankr.S.D.N.Y.2006) (“In light of the foregoing princi-
ples, important objective factors point to the SPhinX
Funds' COMI being located outside of the Cayman Islands.
As far as the administration of the Debtors' interests is
concerned, the SPhinX Funds' hedge fund business was
conducted by PlusFunds outside of the Cayman Islands, as
were most of the SPhinX Funds' back-office operations, by
DPM. The only business done in the Cayman Islands ap-
parently was limited to those steps necessary to maintain
the SPhinX Funds in good standing as registered Cayman
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Islands companies and certain SPhinX Funds as SPCs.
There were no employees or managers in the Cayman
Islands, and the Debtors' boards, which contained no
Cayman Islands residents, never met in the Cayman Is-
lands.”)

Based on the facts presented, the Court determines
that BAICO's formation and regulation in the Bahamas and
Mr. Lopez's actions as judicial manager do not constitute
sufficient acts to establish BAICO's COMI in the Baha-
mas. The Court does not conclude that the actions of a
foreign representative, such as the judicial manager here,
could never be considered evidence in support of a finding
of COMI. There may be instances where a foreign repre-
sentative remains in place for an extended period, and
relocates all of the primary business activities of the debtor
to his location (or brings business to a halt), thereby
causing creditors and other parties to look to the judicial
manager as the location of a debtor's business. This could
lead to the conclusion that the center of its main interest
has become lodged with the foreign representative. The
court in Betcorp considered similar facts in determining
that a debtor's COMI was in the place where the liquidation
was pending. In re Betcorp Ltd., 400 B.R. 266, 292–93
(Bankr.D.Nev.2009). While Mr. Lopez could take action
to move BAICO's COMI to the Bahamas, and it appears
from the Lopez Report that he may do so, he has not done
so yet. The primary components of BAICO's business,
which directly touch policyholders and other creditors, still
occur entirely outside the Bahamas.

For the foregoing reasons, the Court determines that
BAICO does not have the center of its main interest in the
Bahamas and the Bahamas Petition is not a foreign main
proceeding.

C. Foreign Nonmain Proceeding

Bahamas Proceeding

[27] In the alternative, Mr. Lopez requests that this
Court recognize the Bahamas Proceeding as a foreign
nonmain proceeding. The term “ ‘foreign nonmain pro-
ceeding’ means a foreign proceeding, other than a foreign
main proceeding, pending in a country where the debtor
has an establishment.” 11 U.S.C. § 1502(5). “
‘[E]stablishment’ means any place of operations where the
debtor carries out a nontransitory economic activity.” 11
U.S.C. § 1502(2). “Establishment” has been described as a
“local place of business.”*915 In re Bear Stearns
High–Grade Structured Credit Strategies Master Fund,

Ltd., 374 B.R. at 131. To further define establishment,
courts look to the Model Law and the sources used to
promulgate it. “Per the [European Union's Convention on
Insolvency Proceedings]'s legislative history, a ‘place of
operations' referred to ‘a place from which economic ac-
tivities are exercised on the market (i.e.externally),
whether the said activities are commercial, industrial or
professional.’ ” Lavie v. Ran, 406 B.R. 277, 284
(S.D.Tex.2009) (citing Council, Report on the Convention
on Insolvency Proceedings, at 49, No. 6500/96).

[28] Unlike with the determination of COMI, chapter
15 provides no evidentiary presumption in connection with
the determination of whether a debtor has an establishment
in a particular jurisdiction. The petitioner has the burden of
proof on whether a debtor has an establishment in the
country of the foreign proceeding.

[29] Whether the debtor has an “establishment” in a
country must be determined at the time of the filing of the
chapter 15 petition.

The use of the present tense [in section 1502(5) and
section 1502(2) ] implies that the court's establishment
analysis should focus on whether the debtor has an es-
tablishment in the foreign country when the foreign
representative files for recognition under Chapter 15....
Because courts undertake the establishment analysis
when the foreign representative files for recognition, it
follows that the court should weigh only the evidence as
it exists at the time of filing in the U.S. court.

Lavie v. Ran, 406 B.R. at 284–85.

[30] To have an establishment in a country, the debtor
must conduct business in that country. The location should
constitute a “seat for local business activity” for the debtor.
In re Bear Stearns High–Grade Structured Credit Strate-
gies Master Fund, Ltd., 374 B.R. at 131. The terms “op-
erations” and “economic activity” require showing of a
local effect on the marketplace, more than mere incorpo-
ration and record-keeping and more than just the mainte-
nance of property.

It is undisputed that at the time of the Bahamas Peti-
tion, BAICO had no business operation in the Bahamas
other than the judicial manager's activities pursuant to his
appointment. BAICO does not presently do business in the
Bahamas. Mr. Lopez's retention of counsel and account-
ants, investigation of assets and liabilities, and reporting to
the Bahamas Court, do not constitute business activities of
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BAICO. The court in Bear Stearns rejected this same
argument in finding that the petitioners failed to prove an
establishment in the Cayman Islands. 389 B.R. at 339;
accord Lavie v. Ran, 406 B.R. 277, 286 (S.D.Tex.2009)
(“From the outset, it stretches credulity to view a bank-
ruptcy proceeding as an industrial or professional activi-
ty.... Further, though a bankruptcy proceeding does pertain
to economic matters, it does not comport with traditional
notions of economic activity in the marketplace.”)

As one court observed, finding an establishment based
solely on the existence of an insolvency proceeding poses
two problems.

First, by definition, an insolvency proceeding is a tran-
sitory action. WEBSTER'S NEW INTERNATIONAL
DICTIONARY 2692 (2d ed.1939) (defining “transitory
action” as “[a]n action which may be brought in any
county, [such] as actions for debt, etc.”). Transitory ac-
tions are tied to the person, rather than a location. See
BLACK'S LAW DICTIONARY 34 (8th ed.2004) (ob-
serving that transitory actions are “universally founded
on the supposed *916 violation of rights which, in con-
templation of law, have no locality”). In stark contrast,
the concept of establishment is location-oriented, in that
it focuses on the “place of operations” in which the ac-
tivity occurs. It would seem an odd result to permit a
transitory action to suffice as the basis for finding
nontransitory economic activity.

Second, if the proceeding and associated debts, alone,
could suffice to demonstrate an establishment, it would
essentially rule out the possibility that any proceeding
would fall into the third, more nebulous category of
proceedings that are neither foreign main nor foreign
nonmain. But, this third category was clearly envisioned
by the drafters. Therefore, such an interpretation would
be contrary to statutory intent and thus violate a key
canon of statutory interpretation.

Lavie v. Ran, 406 B.R. at 286–87.

The Court determines that BAICO does not have an
establishment in the Bahamas and thus does not recognize
the Bahamas Proceeding as a foreign nonmain proceeding.

SVG Proceeding
[31] At the February 1, 2010 hearing, Green Island

conceded that the SVG proceeding is pending in a country
where BAICO has an establishment as defined in chapter
15. The evidence shows that BAICO has property in SVG

where it conducts business, retains employees at its SVG
branch who perform insurance business activity, maintains
accounts in SVG relating to its insurance business in that
country, and has existing policyholders in SVG. BAICO is
involved in financial transactions in the local SVG market.
BAICO has a place of operations in SVG where it conducts
non-transitory economic activity. Consequently, the Court
will recognize the SVG Proceeding as a foreign nonmain
proceeding.

IV. ORDER
Accordingly, it is ORDERED that:

1. The request for recognition of the Bahamas Pro-
ceeding as a foreign main proceeding or, in the alternative,
a foreign nonmain proceeding, is DENIED.

2. The request for recognition of the SVG Proceeding
as a foreign nonmain proceeding is GRANTED.

3. Petitioner for the SVG Proceeding requested relief
under 11 U.S.C. § 1521. The Court will conduct a further
hearing to address such request. Pursuant to 11 U.S.C. §
1521(a)(6), the interim relief previously granted under 11
U.S.C. § 1519 will remain in effect subject to order of the
Court.

Bkrtcy.S.D.Fla.,2010.
In re British American Ins. Co. Ltd.
425 B.R. 884, 52 Bankr.Ct.Dec. 286, 22 Fla. L. Weekly
Fed. B 390

END OF DOCUMENT
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United States Bankruptcy Court,
D. Delaware.

In re ELPIDA MEMORY, INC., Debtors.

No. 12–10947 (CSS).
Nov. 16, 2012.

Richard, Layton & Finger, P.A., Mark D. Collins, Paul N.
Heath, Lee E. Kaufman, Wilmington, DE, Davis Polk &
Wardwell, LLP, James I. McClammy, Giorgio Bovenzi,
New York, NY, Theodore A. Paradise, Tokyo, Japan, for
Foreign Representatives.

Landis, Rath & Cobb, LLP, Adam G. Landis, Matthew B.
McGuire, Wilmington, DE, for Micron Technology.

White & Case, LLP, Christopher J. Shore, Lydia E. Lin,
New York, NY, Fox Rothschild, LLP, Jeffrey M. Schlerf,
Wilmington, DE, for the Steering Committee of the Ad
Hoc Group of Bondholders.

Bifferato, LLP, Tom Driscoll, Wilmington, DE, for
Rambus.

OPINION FN1

FN1. This Opinion constitutes the Court's find-
ings of fact and conclusions of law pursuant to
Federal Rule of Bankruptcy Procedure 7052.

CHRISTOPHER S. SONTCHI, Judge.
INTRODUCTION

*1 The issue before the Court, which appears to be a
matter of first impression, is what legal standard applies in
a Chapter 15 case to the transfer of assets located in the
United States pursuant to a “global” transaction previously
approved by another Court in a foreign main proceeding.
Based upon the plain meaning of the statue supported by
the legislative history, this Court must review the transac-
tion to the extent it impacts assets located in the United
States under the legal standards governing a transfer by a
trustee outside the ordinary course of business, i.e., is the
transaction a sound exercise of the trustee's business

judgment.

JURISDICTION
This Court has jurisdiction over this matter pursuant to

28 U.S.C. §§ 157 and 1334. Venue is proper in this District
pursuant to 28 U .S.C. §§ 1408 and 1409. This is a core
proceeding pursuant to 28 U.S .C. § 157(b)(2)(A), (M), (N)
and (O).

STATEMENT OF FACTS FN2

FN2. The Court has scheduled a hearing on the
Rambus Motion and Micron Motion (as defined
below) for December 5–6, 2012. Given the ne-
cessity that a ruling on the applicable legal
standard be entered sufficiently prior to the
hearing so that counsel can properly prepare the
case for trial, this Court has undertaken to issue
this opinion on an expedited basis. As such, the
Statement of Facts is not as thorough as the Court
would prefer but believes it is sufficient to resolve
the issues presently before it.

On February 27, 2012, Elpida Memory, Inc.
(“Elpida”) filed a petition for commencement of corpora-
tion reorganization proceedings under the Japan Corporate
Reorganization Act (Kaishu Kosei Ho) in the Tokyo Dis-
trict Court, Civil Division (the “Tokyo Court”). On March
23, 2012, the Tokyo Court entered its Court Decision on
Commencement of Reorganization Proceeding dated
March 23, 2012 (the “Commencement Order”). The
Commencement Order appointed Messrs. Yukio Sa-
kamoto and Nobuaki Kobayashi as trustees (“Trustees”)
for Elpida's corporate reorganization proceeding in Japan.
On March 23, 2012, the Tokyo Court also appointed Mr.
Atsushi Toki as examiner of Elpida.

On March 19, 2012, Mr. Sakamoto filed a verified
petition pursuant to sections 1504 and 1515 of the Bank-
ruptcy Code commencing this chapter 15 case. On March
21, 2012, the Court entered the Order Granting Provisional
Relief, Scheduling Recognition Hearing and Specifying
Form and Manner of Notice Pursuant to Sections 105(a)
and 1519 of the Bankruptcy Code [Docket No. 25]. On
April 24, 2012, the Court entered its Order Pursuant to
U.S.C. §§ 105, 1504, 1515, 1517, 1520, and 1521 Recog-
nizing Foreign Representatives and Foreign Main Pro-
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ceeding [Docket No. 65] (the “Recognition Order”). Under
the Recognition Order, the Court recognized Elpida's
reorganization proceeding in the Tokyo Court as a “foreign
main proceeding” and Messrs. Sakamato and Kobayashi as
Elpida's foreign representatives (the “Foreign Represent-
atives”).FN3

FN3. Messrs. Sakamato and Kobayashi are both
the Trustees of Elpida in the Japan proceeding
and the Foreign Representatives of Elpida in the
Chapter 15 proceeding. Even though they are the
same persons they have different jobs. The Court
will refer to these gentlemen as Trustees in con-
nection with actions in Japan and Foreign Rep-
resentatives for actions in this Court.

In mid-September, the Foreign Representatives filed
four motions under section 363 of the Bankruptcy Code
seeking authorization to enter into four related transac-
tions: (i) Foreign Representatives' Motion for Approval of
the Pledge of Certain United States Registered Patents to
Apple Inc. [Docket No. 157] (the “Apple Motion”); (ii)
Foreign Representatives' Motion for Approval of Security
Agreements in Connection with Obtaining Postpetition
Financing [Docket No. 143] (the “DIP Financing Mo-
tion”); (iii) Foreign Representatives' Motion to Approve
Sale of Certain Patents to Rambus Inc. [Docket No. 163]
(the “Rambus Motion”); (iv) Foreign Representatives'
Motion to Approve Patent License Agreement and Tech-
nology Transfer and License Agreement [Docket No. 165]
(the “Micron Motion,” collectively, the “363 Motions”).
All of the transactions under the 363 Motions had been
previously approved by the Tokyo Court.

*2 The Steering Committee of the Ad Hoc Group of
Bondholders (the “Steering Committee”) initially objected
to all of the 363 Motions but subsequently withdrew (re-
luctantly) its objection to the Apple Motion and the DIP
Financing Motion. The Court entered orders granting those
motions on October 31, 2012. FN4 The Steering Committee
continues to object to the Rambus Motion and the Micron
Motion.

FN4. Order Approving Pledge of Certain United
States Registered Patents to Apple Inc. [Docket
No. 249]; and Order Approving Security
Agreements In Connection With Obtaining DIP
Financing [Docket No. 250].

The Foreign Representatives also filed related motions
under section 107(b) of the Bankruptcy Code to redact

confidential information related to the 363 Motions. The
motions to seal in connection with the DIP Financing Mo-
tion and Apple Motion were granted without objection. In
addition, the motion to seal in connection with the Rambus
Motion was withdrawn. The Steering Committee continues
to object to the Foreign Representatives' Motion Pursuant
to Section 107(b) of the Bankruptcy Code, Bankruptcy
Rule 9018, and Local Rule 9018–1 for Authority to (A)
Redact Certain Portions of, and (B) File Under Seal Cer-
tain Exhibits to, Foreign Representatives' Motion to Ap-
prove Patent License Agreement and Technology Transfer
and License Agreement [Docket No. 166] (the “Micron
Motion to Seal”).

In connection with the Rambus Motion, Elpida is
selling certain of its patents, some of which are registered
in the United States, to Rambus Inc. (“Rambus”) under a
Patent Purchase Agreement (“PPA”). Under the PPA,
Rambus is granting Elpida a royalty-free, perpetual li-
cense to Elpida. The PPA was approved by the Japanese
Court on August 10, 2012.

In connection with the Micron Motion, Elpida is
granting Micron Technology Inc. (“Micron”) a license in
the patents being sold to Rambus under a Patent License
Agreement (“PLA”). Under a sponsorship arrangement
between Elpida and Micron that was approved in Japan on
July 2, 2012 (and which is not before this Court), the pa-
tents cannot be sold to Rambus absent Micron's consent.
Micron agreed to consent to the Rambus patent sale, pro-
vided that Elpida provide Micron with a non-exclusive,
royalty-free, non-sublicensable, perpetual and irrevocable
license to the Rambus patents. The PLA was approved by
the Japanese Court on August 10, 2012. Earlier, on July 12,
2012, the Japanese Court approved a related Technology
Transfer and License Agreement (“TTLA”) between
Elpida and Micron. The PPA, PLA and TTLA all include a
transfer of Elpida's property located within the territorial
jurisdiction of the United States.

Elpida's reorganization proceeding before the Tokyo
Court has continued to move forward, albeit with the op-
position of certain of Elpida's bondholders (the “Japanese
Bondholders”). On August 14, 2002, the Japanese Bond-
holders submitted to the Tokyo Court a competing plan
proposal (the “Japanese Bondholders' Plan”), pursuant to
the Commencement Order authorizing, “reorganization
creditors” to submit reorganization plan proposals. On
August 21, 2012, Elpida's Trustees submitted to the To-
kyo Court a reorganization plan proposal (as amended, the
“Trustees' Plan”), pursuant to the Commencement Order
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authorizing the Trustees to submit a reorganization plan
proposal.

*3 On October 29, 2012, the Examiner issued his
opinion regarding the Trustees' Plan. Immediately there-
after, on October 31, 2012, the Tokyo Court entered an
order referring the Trustees' Plan for creditor voting. The
same day, the Tokyo Court entered an order determining
that the Japanese Bondholders' Plan would not be referred
for creditor voting. As of the date of this opinion, the Court
understands that the Trustees are preparing the vote solic-
itation package that will be sent to all secured and unse-
cured reorganization creditors of Elpida.

PROCEDURAL POSTURE
The Court has bifurcated its review of the Rambus

Motion and the Micron Motion. A hearing on the merits of
those motions is scheduled for December 4–5, 2012. At the
request of the parties, however, the Court conducted a
hearing on November 8, 2012, as to what legal standard
would apply to the Court's review of the motions. The
Court also considered the Micron Motion to Seal at the
November 8th hearing. At the conclusion of the hearing,
applying section 107(b) of the Bankruptcy Code, the Court
granted in part and denied in part the Micron Motion to
Seal. The Court reserved judgment, however, on whether
the Court's decision on the Motion to Seal, in whole or in
part, should be based upon principles of comity.

This is the Court's decision on the issues before it on
November 8th.

LEGAL ANALYSIS
1. Chapter 15 In General

Chapter 15 of the Bankruptcy Code, which adopted
the substance and most of the text of the United Nations
Commission on International Trade Law (“UNCITRAL”)
Model Law on Cross–Border Insolvency (“Model Law”),
provides a comprehensive scheme for recognizing and
giving effect to foreign insolvency proceedings. FN5 The
purpose of Chapter 15 is to adopt the Model Law with the
objective of encouraging and increasing the cooperation
between U.S. courts and authorities and foreign courts and
authorities in cross-border insolvency cases; providing
greater certainty and consistency in the law for trade and
investment; promoting fair and efficient administration of
cross-border insolvencies while protecting the interests of
all creditors and other interested parties, including the
debtor; protecting and maximizing the value of a debtor's
assets; and facilitating the rescue of financially troubled
businesses.FN6

FN5. UNCITRAL Model Law on Cross–Border
Insolvency, U.N. GAOR 52d Sess., U.N. Doc.
A/52/17 (1997). Congress implemented the
Model Law through the enactment of Chapter 15
and directed that the Guide to the Model Law be
used to instruct its interpretation. See In re
Ephedra Prods. Liab. Litg., 349 B.R. 333, 336
(S.D.N.Y.2006)(“the House Judiciary Commit-
tee, in enacting Chapter 15, specifically indicated
that the Guide should be consulted for guidance
as to the meaning and purpose of [Chapter 15's]
provisions” ') (quoting H.R.Rep. No. 109–31)(I),
at 106 n. 101).

FN6. 11 U.S.C. § 1501

Chapter 15 begins with the filing of a petition for
recognition.FN7 Where the foreign case is recognized as a
foreign main proceeding,FN8 certain mandatory relief goes
into effect automatically.FN9 The mandatory relief includes
the applicability of section 363 of the Bankruptcy Code “to
a transfer of an interest of the debtor in property that is
within the territorial jurisdiction of the United States to the
same extent that the section would apply to property of the
estate.” FN10 After recognition, the Court has discretion to
grant a foreign representative relief as provided in section
1521. In addition to relief available after recognition, the
foreign representative may request preliminary relief under
section 1519, in order to “protect the assets of the debtor or
the interests of the creditors” pending the order of recog-
nition.FN11

FN7. 11 U.S.C. § 1515.

FN8. A “foreign main proceeding” is defined as
“a foreign proceeding pending in the country
where the debtor has the center of its main inter-
ests.” 11 U.S.C. § 1502(4).

FN9. 11 U.S.C. § 1520.

FN10. 11 U.S.C. § 1520(a)(2) (emphasis added).

FN11. 11 U.S.C. § 1519(a).

*4 Section 1507 further provides that the Court is
authorized to grant any “additional assistance” available
under the Bankruptcy Code or under “other laws of the
United States,” provided that such assistance is consistent
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with the principles of comity and satisfies the fairness
considerations set out in the statute. The relationship be-
tween section 1507 and section 1521 is not entirely clear;
one court has stated that such post-recognition assistance is
“largely discretionary and turns on subjective factors that
embody principles of comity.” FN12 In any event, there is no
doubt that the relief available under 1519, 1521, and par-
ticularly additional assistance granted pursuant to section
1507 should be consistent with the principle of comity.
Section 1507 specifically so provides with respect to “ad-
ditional assistance,” and more broadly, section 1509(b)(3)
directs that once a foreign representative obtains recogni-
tion, “a court in the United States shall grant comity or
cooperation to the foreign representative.”

FN12. In re Bear Stearns High–Grade Structured
Credit Strategies Master Fund, Ltd., 389 B.R.
325, 333 (S.D.N.Y.2008), aff'd 374 B.R. 122
(Bankr.S.D.N.Y.2007).

3. The Standard Governing A Sale Of Assets In Chap-
ter 15

a. Setting the Table

In Chapter 15, a “ ‘debtor’ means an entity that is the
subject of a foreign proceeding.” FN13 A foreign proceeding
can be either a “foreign main proceeding” or a “foreign
nonmain proceeding.” FN14 A foreign main proceeding is “a
foreign proceeding, pending in a country where the debtor
has the center of its main interests.” FN15 Recognition
“means the entry of an order granting recognition of a
foreign main proceeding or foreign nonmain proceeding
under this chapter.” Where the foreign proceeding is a
foreign main proceeding, section 1520(a) becomes appli-
cable “upon recognition.” FN16

FN13. 11 U.S.C. § 1502(1).

FN14. 11 U.S.C. § 1502(4) and (5).

FN15. 11 U.S.C. § 1502(4).

FN16. 11 U.S.C. § 1520(a).

In this case, Elpida is the “debtor” and its Japan re-
organization proceeding is a “foreign nonmain proceed-
ing.” The Japan reorganization proceeding was “recog-
nized” by this Court on upon entry of the Recognition
Order on April 24, 2012 at which time section 1520(a)

became applicable to the Chapter 15 case.

Section 1520(a)(2) provides that section 363 of the
Bankruptcy Code applies “to a transfer of an interest of the
debtor in property that is within the territorial jurisdiction
of the United States to the same extent that the section
would apply to property of the estate.” FN17 Section
363(b)(1), in turn, provides that the “trustee, after notice
and a hearing, may use, sell, or lease, other than in the
ordinary course of business, property of the estate.” Under
section 1520(a)(3), “the foreign representative may operate
the debtor's business and may exercise the rights and
powers of a trustee under and to the extent provided by
section[ ] 363.”

FN17. Under section 1502(a)(8), “ ‘within the
territorial jurisdiction of the United States' “,
when used with reference to property of a debtor,
refers to tangible property located within the ter-
ritory of the United States and intangible property
deemed under applicable nonbankruptcy law to
be located within that territory, including any
property subject to attachment or garnishment
that may properly be seized or garnished by an
action in a Federal or State court in the United
States.”

In this case, the Foreign Representatives (Messrs.
Sakamoto and Koboyashi) are the trustees under section
363(b)(1) and they are seeking authority under the Rambus
Motion and the Micron Motion to transfer property within
the territorial jurisdiction of the United States outside the
ordinary course of business to Rambus and Micron, re-
spectively. They clearly have the power to make the re-
quest but what standard should be applied?

b. Plain Meaning
*5 In interpreting a statute, the Court must start with

an analysis of its plain meaning. “[C]ontemporary Su-
preme Court jurisprudence establishes that the purpose of
statutory interpretation is to determine congressional in-
tent.” FN18 To that end, the starting point is to examine the
plain meaning of the text of the statute.FN19 As the Supreme
Court observed in Hartford Underwriters Ins. Co. v. Union
Planters Bank, “when a statute's language is plain, the sole
function of the courts, at least where the disposition by the
text is not absurd, is to enforce it according to its terms.”
FN20 Additionally, the Supreme Court has repeatedly stated
that “[t]he United States Congress says in a statute what it
means and means in a statute what it says there.” FN21
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FN18. Hon. Thomas F. Waldron and Neil M.
Berman, Principled Principles of Statutory In-
terpretation: A Judicial Perspective After Two
Years of BAPCPA, 81 AM. BANKR. L.J.195, 211
(2007).

FN19. Id. at 229 (“Statutory analysis ... must start
with the text at issue to determine if its meaning
can be understood from the text.”). See also
Connecticut Nat. Bank v. Germain, 503 U.S. 249,
253, 112 S.Ct. 1146, 117 L.Ed.2d 391 (1992)
(“When the words of a statute are unambiguous,
then, this first canon is also the last: the judicial
inquiry is complete.”).

FN20. Hartford Underwriters Ins. Co. v. Union
Planters Bank, N.A., 530 U.S. 1, 7, 120 S.Ct.
1942, 147 L.Ed.2d 1 (2000). See also United
States v. Ron Pair Enters., 489 U.S. 235, 240, 109
S.Ct. 1026, 103 L.Ed.2d 290 (1989); Caminetti v.
United States, 242 U.S. 470, 485, 37 S.Ct. 192, 61
L.Ed. 442 (1917) (“It is elementary that the
meaning of a statute must, in the first instance, be
sought in the language in which the act is framed,
and if that is plain, and if the law is within the
constitutional authority of the lawmaking body
which passed it, the sole function of the courts is
to enforce it according to its terms.”).

FN21. Hartford Underwriters Ins. Co., 530 U.S.
at 6 (quoting Connecticut Nat. Bank, 503 U.S. at
254).

Notwithstanding the foregoing, applying the plain
meaning of the statute is the default entrance—not the
mandatory exit.FN22 If the statute is ambiguous, the Court
must use other canons of statutory construction, including
legislative history where available, to determine the pur-
pose of the statute. FN23

FN22. Waldron and Berman, supra note 19, at
232.

FN23. See Price v. Delaware State Police Fed.
Union (In re Price), 370 F.3d 362, 369 (3d
Cir.2004) (“Thus, ambiguity does not arise
merely because a particular provision can, in
isolation, be read in several ways or because a
Code provision contains an obvious scrivener's
error. Nor does it arise if the ostensible plain
meaning renders another provision of the Code

superfluous. Rather, a provision is ambiguous
when, despite a studied examination of the stat-
utory context, the natural reading of a provision
remains elusive. In such situations of unclarity,
‘where the mind labours to discover the design of
the legislature, it seizes everything from which
aid can be derived,’ including pre-Code practice,
policy, and legislative history.”) (internal cita-
tions omitted).

The result under a plain meaning analysis is straight
forward. Section 1520(a) unequivocally states that
“sections 363, 549, and 552 apply to a transfer of an in-
terest of the debtor in property that is within the territorial
jurisdiction of the United States to the same extent that the
sections would apply to property of an estate.” (emphasis
added). The emphasized language clearly provides that
section 363 and, by implication, its standards are applica-
ble to the transfer of assets located in the United States by a
foreign debtor in a foreign main proceeding of assets out-
side the ordinary course of business. The section 363(b)
standard is well-settled. A debtor may sell assets outside
the ordinary course of business when it has demonstrated
that the sale of such assets represents the sound exercise of
business judgment. In determining whether a sale satisfies
this standard, the courts in this Circuit require that a sale
satisfy four requirements (1) a sound business purpose
exists for the sale; (2) the sale price is fair; (3) the debtor
has provided adequate and reasonable notice; and (4) the
purchaser has acted in good faith.FN24 Thus, under the plain
meaning of section 1520(a)(2), this test is applicable to the
Rambus Motion and the Micron Motion.

FN24. In re Delaware & Hudson Railway Co.,
124 B.R. 169, 176 (D.Del.1991).

c. Legislative Intent
Notwithstanding the Supreme Court's repeated ad-

monition that courts are to interpret statutes according to
their plain meaning, one could argue that in Chapter 15
cases plain meaning should be subservient to legislative
history or more general principles of comity. To that end,
section 1508 provides that in interpreting Chapter 15, “the
court shall consider its international origin, and the need to
promote an application of this chapter that is consistent
with the application of similar statutes adopted by foreign
jurisdictions.” FN25 “As each section of Chapter 15 is based
on a corresponding article in the Model Law, if a textual
provision of Chapter 15 is unclear or ambiguous, the Court
may then consider the Model Law and foreign interpreta-
tions of it as part of its ‘interpretive task.’ “ FN26
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FN25. 11 U.S.C. § 1508.

FN26. In re Loy, 432 B.R. 551, 560
(E.D.Va.2010) (footnote omitted) (citing 11
U.S.C. § 1508; In re Condor Ins. Ltd., 601 F.3d
319, 321 (5th Cir.2010)).

*6 Section 1520 of the Bankruptcy Code is adopted
from Article 20 of the Model Law.FN27 Article 20 of the
Model Law provides in relevant part that:

FN27. See The Guide to Enactment of the
UNCITRAL Model Law on Cross–Border In-
solvency, ¶ 143, U.D. Doc. A/CN.9/422 (1997)
(the “Guide to the Model Law”).

1. Upon recognition of a foreign proceeding that is a
foreign main proceeding

(a) Commencement or continuation of individual actions
or individual proceedings concerning the debtor's assets,
rights, obligations or liabilities is stayed;

(b) Execution against the debtor's assets is stayed; and

(c) The right to transfer, encumber or otherwise dispose
of any assets of the debtor is suspended.

The parallels between Article 20 and section 1520 are
striking. FN28

FN28. Italics in original; bold added.

Article 20 Section 1520

Section Text Text Section

(1) intro. Upon recognition of a foreign
proceeding that is a foreign
main proceeding,

Upon recognition of a foreign
proceeding that is a foreign
main proceeding—

1520(a)

(1)(a) Commencement or continua-
tion of individual actions or
individual proceedings con-
cerning the debtor's assets,
rights, obligations or liabilities
is stayed;

sections 361 and 362 apply
with respect to the debtor and
the property of the debtor that
is within the territorial juris-
diction of the United States;

1520(a)(1)

(1)(b) Execution against the debtor's
assets is stayed; and

(1)(c) The right to transfer, en-
cumber or otherwise dispose
of any assets of the debtor is
suspended.

sections 363, 549, and 552
apply to a transfer of an
interest of the debtor in
property that is within the
territorial jurisdiction of the
United States to the same
extent that the sections
would apply to property of
an estate;

1520(a)(2)

(2) The scope, and the modifica-
tion or termination, of the stay
and suspension referred to in
paragraph 1of this article are
subject to [refer to any provi-
sions of law of the enacting
State relating to insolvency
that apply to exceptions, limi-
tations, modifications or ter-

unless the court orders other-
wise, the foreign representa-
tive may operate the debtor's
business and may exercise the
rights and powers of a trustee
under and to the extent pro-
vided by sections 363 and 552;

1520(a)(3)
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mination in respect of the stay
and suspension referred to in
paragraph 1 of this article].

(3) Paragraph 1 (a ) of this article
does not affect the right to
commence individual actions
or proceedings to the extent
necessary to preserve a claim
against the debtor

Subsection (a) does not affect
the right to commence an in-
dividual action or proceeding
in a foreign country to the
extent necessary to preserve a
claim against the debtor.

1520(b)

(4) Paragraph 1 of this article does
not affect the right to request
the commencement of a pro-
ceeding under [identify laws of
the enacting State relating to
insolvency] or the right to file
claims in such a proceeding.

Subsection (a) does not affect
the right of a foreign repre-
sentative or an entity to file a
petition commencing a case
under this title or the right of
any party to file claims or take
other proper actions in such a
case.

1520(c)

*7 Article 20 of the Model Law has two basic and
related concepts aimed at protecting and preserving a
multinational debtor's assets: (i) stopping all actions, pro-
ceedings and executions against the debtor's assets in all
jurisdictions; FN29 and (ii) stopping the debtor from trans-
ferring disposing of any of its assets pending further court
order.FN30 The drafters of the Model Law considered the
stay of actions and enforcement proceedings “necessary to
provide ‘breathing space’ until appropriate measures are
taken for reorganization or fair liquidation of the assets of
the debtor,” and the suspension on transfer “necessary
because in a modern, globalized economic system it is
possible for multinational debtors to move money and
property across boundaries quickly.” FN31 Accordingly, the
Model Law protects both multinational debtors by fore-
stalling their creditors in a foreign, ancillary jurisdiction,
from exercising their remedies, and creditors in the ancil-
lary jurisdiction by suspending the debtor's ability to
transfer its assets in that jurisdiction without authorization
from their own court system.FN32 Importantly, following
the recognition of a main foreign proceeding, the Model
Law expressly imposes the laws of the ancillary fo-
rum—not those of the foreign main proceedings—on the
debtor with respect to transfers of assets located in such
ancillary jurisdiction. The Guide to the Model Law ex-
plains that:

FN29. See Model Law, Art 20(1)(a),(b).

FN30. See Model Law, Art.20(1)(c).

FN31. Guide to the Model,¶ 32.

FN32. See Model Law, Art. 20(2); Guide to the
Model Law, at ¶ 33 (“Exceptions and limitation to
the scope of the stay and suspension ... and the
possibility of modifying or termination the stay or
suspension are determined by provisions gov-
erning comparable stays and suspension in in-
solvency proceeding under the laws of the en-
acting State (article 20, paragraph 2).”).

The automatic consequences envisaged in article 20 are
necessary to allow steps to be taken to organize an or-
derly and fair cross-border insolvency proceeding. In
order to achieve those benefits, it is justified to impose
on the insolvent debtor the consequences of article 20 in
the enacting State (i.e., the country where it maintains a
limited business presence), even if the State where the
centre of the debtor's main interests is situated poses
different (possibly less stringent) conditions for the
commencement of insolvency proceedings or even if the
automatic effects of the insolvency proceeding in the
country of origin are different from the effects of article
20 in the enacting State. This approach reflects a basic
principle underlying the Model Law according to which
recognition of foreign proceedings by the court of the
enacting State grants effects that are considered neces-
sary for an orderly and fair conduct of a cross-border
insolvency. Recognition, therefore has its own effects
rather than importing the consequence of the foreign law
into the insolvency system of the enacting State.FN33

FN33. Guide the Model Law ¶ 143 (emphasis
added).
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In essence, the Model Law follows an in rem division
of labor between competing sovereignties—tasking the
domestic courts with responsibility over and for assets in
their jurisdiction. Chapter 15's legislative history leads to
the same conclusion as the plain meaning anaylsis—the
sound exercise of business judgment test is applicable.

d. Comity
Comity has been defined as the “recognition which

one nation allows within its territory to the legislative,
executive or judicial acts of another nation, having due
regard both to international duty and convenience, and to
the rights of its own citizens or of other persons who are
under the protections of its laws.” FN34 Granting comity to
judgments in foreign bankruptcy proceedings is appropri-
ate as long as U.S. parties are provided the same funda-
mental protections that litigants in the United States would
receive . FN35

FN34. Hilton v. Guyot, 159 U.S. 113, 163–64, 16
S.Ct. 139, 143, 40 L.Ed. 95 (1895).

FN35. See id. at 202–03, 16 S.Ct. at 158–59.

*8 Notwithstanding the direction that a U.S. court
grant comity or cooperation to a recognized foreign rep-
resentative in insolvency matters, “[t]he principle of com-
ity has never meant categorical deference to foreign pro-
ceedings. It is implicit in the concept that deference should
be withheld where appropriate to avoid the violation of the
laws, public policies, or rights of the citizens of the United
States.” FN36 Consistent with the traditional limits of com-
ity, all relief under chapter 15 is subject to the caveat in
section 1506, providing the court with authority to deny the
relief requested where such relief would be “manifestly
contrary to the public policy of the United States.” FN37

FN36. In re Treco, 240 F.3d 148, 157 (2d
Cir.2001); see also Pravin Banker Assocs., Ltd. v.
Banco Popular Del Peru, 109 F.3d 850, 854 (2d
Cir.1997); Victrix S.S. Co., S.A. v. Salen Dry
Cargo A.B., 825 F.2d 709, 713 (2d Cir.1987);
Cunard S.S. Co. Ltd. v. Salen Reefer Servs. AB,
773 F.2d 452, 457 (2d Cir.1985).

FN37. 11 U.S.C. § 1506; In re Ephedra Prods.
Liability Litig., 349 B.R. 333 (S.D.N.Y.2006).

Decisions relating to Chapter 15 routinely invoke the

principle of comity. Nonetheless, only two provisions in
Chapter 15 actually mention comity. Section 1507 pro-
vides that the Court is authorized to grant any “additional
assistance” available under the Bankruptcy Code or under
“other laws of the United States,” provided that such as-
sistance is consistent with the principles of comity and
satisfies the fairness considerations set out in the statute.
FN38 In addition, section 1509(b)(3) directs that once a
foreign representative obtains recognition, “a court in the
United States shall grant comity or cooperation to the
foreign representative.” Indeed, section 1508, which es-
tablishes a rule of interpretation for Chapter 15, does not
mention nor invoke comity.

FN38. Section 1507(b) sets forth several factors
for the Court to consider: “whether such addi-
tional assistance, consistent with the principles of
comity, will reasonably assure—(1) just treatment
of all holders of claims against or interests in the
debtor's property; (2) protection of claim holders
in the United States against prejudice and incon-
venience in the processing of claims in such for-
eign proceeding; (3) prevention of preferential or
fraudulent dispositions of property of the debtor;
(4) distribution of proceeds of the debtor's prop-
erty substantially in accordance with the order
prescribed by this title; and (5) if appropriate, the
provision of an opportunity for a fresh start for the
individual that such foreign proceeding con-
cerns.” (emphasis added). These are five of the
six factors that a court was directed to consider in
determining whether to grant relief under former
§ 304 of the Bankruptcy Code, which was re-
pealed when chapter 15 was adopted. The sixth
factor was comity. By moving the reference to the
introduction, Congress has specified that comity
should be considered in connection with all five
of the section 1507(b) factors.

Elpida's Foreign Representatives urge the Court, in
the interest of comity, to defer completely to the Tokyo
Court. In other words, this Court should approve the
transactions under section 363 because they were previ-
ously approved by the Tokyo Court. At most, they urge,
this Court's review is limited to that of section 1506 of the
Bankruptcy Code—“[n]othing in this chapter prevents the
court from refusing to take an action governed by this
chapter if the action would be manifestly contrary to the
public policy of the United States.” Moreover, in making
the “manifestly contrary to the public policy” inquiry they
argue that the Court should examine the Japanese insol-
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vency regime as a whole rather than the actual transactions
before the Tokyo Court.

There can be no doubt that promoting comity is a
general objective of Chapter 15. But it is not the end all be
all of the statute. To require this Court to defer in all in-
stances to foreign court decision would gut section 1520. It
is important to note that Section 1520 is mandatory. Sec-
tions 1507, 1519, 1521, and 1522 provide the Court with
broad discretion to “grant any appropriate relief.” While
those sections cross reference each other they do not men-
tion, let alone authorize, amendment of section 1520 to
make section 363 inapplicable. This is not surprising. To
do so would be akin to a bankruptcy court holding that
section 1129 does not apply to plan confirmation, which
would clearly be impermissible.

Section 1507(b) is inapplicable here because the For-
eign Representatives are not seeking “additional assis-
tance.” Section 1509(b)(3) is not applicable either. The
purpose of section 1509, as expressed in the legislative
history and case law, is to allow the foreign representative
access to, and standing in, courts in the United States other
than the chapter 15 court.FN39 Importantly, section
1509(b)(3) requires only that a court grant comity to the
foreign representative—not to the foreign court or the
orders entered by such court. Thus, when read in the con-
text of the remainder of section 1509 (entitled “Right of
direct access”), it is clear that section 1509(b)(3) does not
require this Court to grant comity to orders of the Japanese
court; but instead, is meant only to streamline the foreign
representatives' access to, and cooperation from, other,
non-bankruptcy courts in the United States following
recognition. The intent is that a foreign representative
should be afforded standing in those courts—just as sec-
tions 323 and 1107 provide trustees and debt-
or-in-possession with standing where such standing would
not otherwise exist.

FN39. Section 1509(b) provides:

[i]f the court grants recognition under section
1517, and subject to any limitations that the
court may impose consistent with the policy of
this chapter-

(1) the foreign representative has the capacity
to sue and be sued in a court in the United
States;

(2) the foreign representative may apply direct

to a court in the United States for appropriate
relief in that court; and

(3) a court in the United States shall grant
comity or cooperation to the foreign repre-
sentative.

11 U.S.C. § 1509(b). (emphasis added). The
phrase, “the court,” is used in the introductory
clause of section 1509(b) to refer specifically to
the chapter 15 court granting recognition. In
contrast, subsections (1), (2) and (3) use the
phrase “a court,” in reference to other
non-bankruptcy courts, where the rights
granted thereby had not previously existed.
Section 1509(b)(3), thus, instructs other U.S.
courts to grant comity or cooperation to foreign
representatives so that they may have direct
access to U.S. courts to exercise to fullest ex-
tent the rights granted under chapter 15.

*9 Thus, principles of comity either do not apply or
must defer to the plain meaning and legislative history.
Again, the sound exercise of business judgment test con-
trols.FN40

FN40. As the Court's decision relates solely to the
application of section 363 under section 1520, it
has not addressed nor decided the standard gov-
erning application of section 1506.

CONCLUSION
While this Court is cognizant of the importance of

comity, especially in the context of Chapter 15, it cannot
ignore the plain meaning of section 1520(a). Moreover, the
legislative history behind Chapter 15 supports finding that
this Court must, in effect, review the motion de novo as it
relates to assets in the United States and, in so doing, must
apply the well-settled standard governing a sale of assets
under section 363 of the Bankruptcy Code.

In order for the Foreign Representatives to prevail
they must prove by a preponderance of the evidence
Elpida's entry into the transactions subject to the Rambus
Motion and Micron Motion as it pertains to assets located
in the territorial jurisdiction of the United States was a
sound exercise of the Trustees' business judgment.FN41

FN41. Section 107(b) is applicable to Chapter 15.
11 U.S.C. § 103(a) (This chapter, i.e., Chapter 1,
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applies in a case under chapter 15). For the rea-
sons set forth above, the Court must review the
Micron Motion to Seal under section 107(b) and
not under general principles of comity. Thus, the
Court will grant in part and deny in part the Mi-
cron Motion to Seal for the reasons and to the
extent set forth on the record at the November 8
hearing.

An order will be issued.

Bkrtcy.D.Del.,2012.
In re Elpida Memory, Inc.
Slip Copy, 2012 WL 5828748 (Bkrtcy.D.Del.)
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