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when Grace has settled nearly all of its known PD Claims
during the course of its bankruptcy.” In re W.R. Grace &
Co., 446 B.R. 96, 144 n, 32 (Bankr.D.Del.2011); see also
Corestates Bank, 202 B.R. at 46 {overruling an objection
to the feasibility of a reorganization plan, even when ob-
jecting party put forth its own confrary witnesses festimo-
ny). As such, if AMH took issue with the feasibility of the
Joint Plan, it should have presented credible contradictory
evidence and witnesses of its own on this point before the
Bankruptcy Court prior to confirmation of the Plan. Noth-
ing in the record indicates that it was prevented from do-
ing so. Thus, its objection to the Joint Plan’s feasibility is
overruled.

2. Montana’s Feasibility Claims

*46 Montana ™2 avers that the Joint Plan is not fea-
sible because its alleged indemnity and/or contribution
claims purportedly cannot be discharged under the current
terms of the Plan. Specifically, Montana asserts that it
could potentially hold a claim against Grace valued up to
$850 million, which it claims would require the need for
further liquidation or reorganization of Grace. Thus, Mon-
tana argues that § 1129(a)(11) would be violated by these
circumstances,

FN75. The Crown does net join Montana in this
claim,

The Court first considers Montana's hypothetical
$850 million ™% fyture claim against Grace. This mone-
tary figure appears to be derived from a line of question-
ing of Ms. Zilly by Montana's counsel at the Confirmation
Hearing. ™ It is a well established maxim, however, that
mere “remarks by counsel are not evidence.” Shellen-
berger v. Summit Bancorp. Inc., 318 F.3d 183, 191 n. 11
(3d Cir.2003); see also Finemean v, Armsirong World In-
dus., Inc., 980 F.2d 171. 210 (3d Cir.1992); Edwards v.
City of Phila.. 860 F.2d 568, 575 (3d Cir.1988). Counsel
never explained or provided a basis upon which the
amount of its hypothetical claim was based. The rele-
vance and reliability of this hypothetical assertion was
never ascertained, and therefore this evidence was never
formally introduced into the record. Absent the introduc-
tion of otherwise proper evidence or objective data to
support ils argument, Montana's reliance on this line of
questioning is misplaced. See In re B. Cohen & Sons Ca-
ferers, Inc., 124 B.R. 642, 647 n. 8 (E1>.Pa.1991).

IN76. Montana contends that it arrived at its
current hypothetical $850 million claim amount
by estimating that approximately 1,150 claimants
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could potentially bring suit against it, and that
each claim is subject to a statutory maximum of
$750,000 under Montana state law. Montana's
appellate brief and the record are devoid of any
explanation for its previous $750 million claim
amount,

EN77. Specifically, Montana’s counsel ques-
tioned Ms. Zilly about Grace's potential ability to
pay a hypothetical $750 million non-
dischargeable post-confirmation judgment upon
the Effective Date of the Plan. The relevant line
of questioning was as follows:

Montana: Again, assuming a 750 million dol-
lar non-dischargeable post-confirmation judg-
ment, would Grace have the ability to pay that
one year after the effective date?

Ms. Zilly: Well, needless to say, I have not
done the analysis, but you know, it's possible
they might be able to pay it based on an accru-
al of cash as well as additional borrowings.
But, you know, again, it's totally based on twe
assumptions which I have not put down on a
piece of paper or figured out what the ramifi-
cations of those would be.

Montana: So as you sit here today you're una-
ble to determine that?

Ms. Zilly: I think that's a fair statement.

(See Conf. Hearing Trans.(*Zilly testimony”),
10/13/09, at 15758, JA 004476).

Additionally, this hypothetical claim remains mere
conjecture at this point. Montana has provided no evi-
dence indicating a “reasonable likelihood” that such a
claim could actually be asserted against Grace's bankrupt-
cy estate or when this would occur. South Canaan Cellu-
lar, 427 B.R. at 61. The mere “ ‘possibility of failure is
not fatal’ to confirmation.” [¢,_at 62 (quoting 7 Collier on
Bankruptcy 4 1129.02[11] (l6th d.2009)). The Court
refuses to grant such a speculative and unsupported re-
quest.

Finally, even if Montana's reliance on this testimony
was proper, its argument would still fail because it does
not account for how its indemnity and contribution claims
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would be handled by the TDP. Under the terms of the
Joint Plan, Montana's indirect claims for contribution and
indemnity will be channeled to the PI Trust to await dis-
tribution. No payments will be made until Grace has suc-
cessfully reorganized. Therefore, any claims asserted
against Grace's bankruptcy estate at this time would not
affect the viability of Reorganized Grace, or inevitably
lead to liquidation or a second reorganization. According-
ly, Montana's objections to the Plan's feasibility are like-
wise overruled.

F. Equality of Treatment Among Creditors

“ ‘Equality of distribution among creditors is a cen-
tral policy of the Bankruptcy Code.” © In re Combustion
Eng'e, Inc, 391 F 3d 190, 239 (34 Cir.2003) (quoting
Begier v. IRS, 496 U.S. 53, 58 (1990)}). This emphasis on
the equality of distribution among creditors is highlighted
within the requirements of 11 U.S.C. §§ 524(g) and

1123{a)(4} of the Code.

*47 Section 524(p) explicitly requires that an asbes-
tos trust value and pay all “present claims and future de-
mands that involve similar claims in substantially the
same manner.” 11 U.S.C. § 524(g)(B)(2)(ii)(V). The
Third Circuit has expressly recognized the importance of
equality of treatment among creditors under Chapter 11,
stating that “a plan of reorganization [must] provide simi-
lar treatment to similarly situated claims.” Combustion
Eng'y, 391 E.3d at 239: see also Grossman's, 607 F.3d at
126 n. 12 (citing relevant provisions of Section 524(p)).

Similarly, a Chapter 11 reorganization plan must also
meet the requirements of § 1123(a)(4) of the Code. Sec-
tion 1123(a)(4) requires a plan to “provide the same
treatment for each claim or interest of a particular class.”
11 U.S.C. § 1123(a)(4). Federal caselaw construing this
provision of the Code has interpreted equal treatment to
mean that: (1) all class members must be subject to the
same process for claim satisfaction, fu re Cent. Med. Ctr.,
122 B.R. 568, 575 (E.D.Mo0.1990); (2) all class members'
claims must be of “equal value” through the application
of the same pro rata distribution or payment percentage
procedures to all claims, Jn re Quigley Co., fnc.. 377 B.R.
110, 116 (Bankr,S.D.N.Y.2007) (“[A]ll members of the
class must receive equal value. In addition, each member
of the class must pay the same consideration for its distri-
bution.”); In re Adelphia Commc'ns, Corp., 361 BR. 337,
362, 363 (Bankr.S.D.N.Y.2007); and (3) all class mem-
bers must give up the same degree of consideration for
their distribution under the plan. Quiglev, 377 B.R. at
116-17. However, perfect or precise equality is not re-
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quired—only approximate equality. /d. at 116: In re Ke-
sorts Int'l, Inc., 145 B.R. 412, 447 (BankrD.N.J.1990)
(“This is not to be interpreted as requiring precise equality
of treatment, but rather, some approximate measure since
there is no statutory obligation ... to quantify exactly what
each class member is relinquishing[.]”) (internal cifation
omitted).

The Third Circuit has instructed courts analyzing a
reorganization plan's equality of distribution to “consider
the bankruptcy scheme as an integrated whole in order to
evaluate whether Plan confirmation is warranted.” Com-
bustion Eng'e, 391 F.3d at 241. In doing so, the structure
of the reorganization plan must comply with the literal
terms of the Code and should not “impermissibly discrim-
inate” against certain claimants. [d,_at 239, The Bankmpt-
cy Court in the instant case found that Grace satisfied all
these requirements in its proposed Joint Plan, However,
several appellants, namely the Libby Claimants, BNSF,
Montana, the Crown, and AMH, retain objections to the
Plan on the grounds that it impermissibly discriminates
against them, The Court considers each objection in turn
below.

1. The Libby Claimants' Discrimination Claims

The Libby Claimants allege that the Joint Plan im-
permissibly discriminates against them in violation of §§
524{g) and 1123(a¥(4) in three ways: (1) the proposed
trust distribution procedures (“TDP”) set the bar too high
for many Libby Claimants to qualify for more severe Dis-
ease Levels, and therefore obtain greater recovery; (2) the
Joint Plan pays the Libby Claimants less than their pre-
bankruptcy settlements; and (3) the structure of the Joint
Plan discriminates against those claims covered by
Grace's non-products insurance.

a. The TDP Criteria for Category IV-B

*48 Personal injury claims under the Joint Plan are
categorized according to their nature (i.e, the specific
type of pleural disease suffered) and level of severity.
These categorizations establish the amount of payment a
claimant may obtain under Expedited Review—an accel-
erated form of claims-processing designed to encourage
settlement and conserve resources through the establish-
ment of different levels of pleural disease. The Joint Plan
currently has eight asbestos-related “Disease Levels.”
Each Disease Level is defined by specific medical and
compensation criteria derived from medical research and
applicable tort system considerations. If a claimant meets
the criteria for a specific Disease Level, he can obtain an
automatic settlement offer—referred to in the Plan as a
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“Scheduled Value”—representing a set value associated
with that particular level, multiplied by a payment per-
centage, Those suffering from “severe disabling pleural
~ disease” are assigned Category IV-B under the Plan. The
Libby Claimants assert that Category IV-B's criteria is
discriminatory because it includes “add-ons” (i.e., addi-
tional criteria to the standard diagnostic criteria) that
make it very difficult for otherwise-eligible Libby resi-
dents to qualify for Category IV—B severe disabling pleu-
ral disease (and consequently greater compensation pay-
ments under the TDP). Thus, they allege that this dispar-
ate treatment violates §§ 524(g) and 1123(a¥4) because it
does not provide the same treatment for each claim or
interest among the asbestos personal injury claimants
within Class 6.

In support of their argument, the Libby Claimants
provide the Court with a myriad of statistics from a mor-
tality study conducted by the Center for Asbestos—Related
Disease (“CARD") in Libby, Montana, The CARD study
attempts to show that the current categorizations under the
Joint Plan would exclude significant percentages of Libby
residents because they would not meet the heightened
criteria of the add-ons. However, the Bankruptcy Court
already addressed this evidence at the Confirmation Hear-
ing, and found that the study was not reliable and did not
follow accepted methodology. ™ The Bankruptcy Court
was in the best position to consider this evidence because
it had the opportunity to hear the parties' testimony and
review their extensive briefing over the course of the six-
teen-day Confirmation Hearing. This Court agrees with
the Bankruptcy Court's assessment that the study is unre-
liable, and sees no reason to re-open assessment of this
already-disqualified evidence,

FN78. Specifically, it was brought to light that
Appellants' expert witness that conducted the
CARD study did not randomly select his sample,
but rather drew his conclusions based on a select
group of asbestos patients that he himself treated
in Libby. The importance of random sampling in
legal research and evidence is a topic that has
been widely discussed in various law review and
journal articles, and the Court need not opine on
this point here. See generally Richard A. Berk,
An Introduction to Sample Selection Bias in So-
ciological Data, 48 AM. SOC. REV. 386 (1983);
Bert Black, James A. Jacobson, Edward W. Ma-
deira, Jr., & Andrew See, New Directions in Ex-
pert Testimony: Scientific, Technical, and Other
Specialized Knowledge Evidence in Federal and
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State Courts, SHO07 AL 1-A.B.A. 115 (2002).

Additionally, the Court is not convinced that the Cat-
egory IV-B criteria discriminates against the Libby
Claimants because they have failed to establish that simi-
lar asbestos ¢laims in Class 6 are not treated “in substan-
tially the same manner” as required by §_324(g), or that
the Joint Plan does not “provide the same treatment for
each claim” as required by § 1123(a)}(4). The different
Disease Levels of the Joint Plan are designed to group
similar claims together to ensure that claimants with simi-
lar profiles are treated uniformly. Here, individuals within
Category IV-B are grouped together on the premise that
they all suffer from “severe disabling pleural disease.”
This category is not exclusive to any geographic location,
but rather includes all claims that qualify as severe disa-
bling pleural disease. Appellants have not established that
they will be treated differently under the plan (i.e, dis-
criminated against) from claimants in other geographic
areas. Instead, their argument is that the specific criteria
defining Category TV-B is discriminatory because fewer
Libby residents are able to meet these standards. This
argument fails, however, because it does not show how
the criteria would be applied in a discriminatory manner
under the Plan. Merely because fewer Libby Claimants
qualify for inclusion within this heightened Disease Level
does not mean that the Libby Claimants themselves will
be treated differently from other claimants within Class 6.
The Libby Claimants will have the same opportunity as
al] other asbestos claimants to establish the nature and
severity of their diseases, and the TDP affords all claim-
ants the equal opportunity to increase their amount of
recovery if they can prove that they were exposed to
Grace Asbestos more than any other asbestos type. ™2
Thus, the Court is satisfied that the distribution proce-
dures of Category IV-B are not discriminatory and do not
violate § 524(g) or § 1123(a)(4).

FN79. The Joint Plan takes into account the
unique situation of the Libby Claimants in this
litigation due to the fact that they were exposed
to asbestos through multiple avenues. The Plan
accounts for this by lessening the burden of pro-
duction that the Libby Claimants must establish
regarding their specific pleural diseases. Specifi-
cally, the TDP permits claimants at lower Dis-
ease Levels to bring subsequent claims if their
diseases should progress to a more severe diag-
nosis (including the possibility of qualifying for
Category IV-B several disabling pleural dis-
ease). Additionally, the Libby Claimants are not
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required to prove “significant occupational expo-
sure” in order to qualify for additional recovery.

The Joint Plan also accounts for the Libby
Claimants' situation through the application of
an “Extraordinary Claim Value” multiplier
under the TDP, discussed more fully, infra. If
a personal injury claimant can establish that
75% or more of his asbestos exposure was
traceable to Grace Asbestos, then he is entitled
to an award of up to five times the set Sched-
uled Value. If a claimant can establish that
95% or more of his asbestos exposure can be
traced to Grace Asbestos, then he is entitled to
an award of up to eight times more than the
Scheduled Value. These Plan provisions were
designed specifically with the Libby Claim-
ants' personal injury claims in mind.

*49 Finally, the Libby Claimants' discrimination ar-
gument also fails because of the Individual Review safe-
guard put in place by the Joint Plan. Under the Individual
Review process, a personal injury claimant may still be
able to recover up to the Maximum Value of his claim,
even if he otherwise failed to meet the criteria to qualify
for a specific Disecase Level under Expedited Review.
Individual Review was established to safeguard claims
that are viable, but that may have otherwise slipped be-
tween the cracks of the eight Expedited Review catego-
ries. The Individual Review process allows claimants that
are displeased with their recovery or categorization under
Expedited Review to present their claims and any sup-
porting evidence to a panel of trustees representing the
asbestos trust. The panel may award such claimants ligui-
dated settlements if it finds they are entitled to greater
recovery or a higher categorization than they were given
in Expedited Review.

The Libby Claimants allege that the Individual Re-
view process itself is discriminatory because a significant
percentage of Libby residents would not qualify for Cate-
gory [V-B under Expedited Review, and would therefore
be “shunted” to the as-of-yet undeveloped process of In-
dividual Review “by reason of discriminatory medical
criteria.” {Libby Br. 20.) Again, this argument fails on the
same grounds—Appellants have failed to show how ex-
actly they would be treated differently than other similarly
situated claimants. There is no evidence in the record in-
dicating that the Libby Claimants in particular would be
afforded different treatment during the Individual Review
process. In fact, Individual Review would actually allow
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the displeased Libby Claimants the possibility to recover
even more than they otherwise could under the structure
of the Joint Plan. Merely because the process of Individu-
al Review has not yet been fully developed does not mean
that the trustees will make their review decisions in a dis-
criminatory fashion. Therefore, the Court finds that Indi-
vidual Review would cure any discrepancies that could
possibly occur under Expedited Review, and that all simi-
larly-situated claimants would be treated in substantially

the same manner under the Joint Plan TN

FN80. The Libby Claimants also argue that the
Individual Review process is discriminatory be-
cause it impermissibly delegates the Court's au-
thority to a non-judicial entity—the panel of
trustees representing the trust. In making their
argument, the Libby Claimants rely heavily on
the language of In re G-I Holdings, Inc., 323
B.R. 583 (Bankr.D.N.J.2005). That case in-
volved the confirmation of a debtor's proposed
claims liquidations procedures under § 502(c) of
the Bankrptevy Code, which would have allowed
a non-judicial committee to determine actval dis-
tributions to individual claimants. The Libby
Claimants' reliance on this case is incorrect be-
cause its holding is rooted in § 502 of the Code,
which mandates that a court determine the validi-
ty and amount of claims. See 11 U.S.C. § 502(b)
(“the court shall determine the amount of such
claim ...”) (emphasis added). In confrast, the
case at hand deals with an asbestos trust under §
524(g) of the Code. Section 524(g) does not re-
quire that a court determine the amount and va-
lidity of claims, but rather authorizes the utiliza-
tion of various “mechanisms” to do so. See 11
US.C. § S24(g)(2¥BYiiyV) (providing that
“pursuant to court orders or otherwise, the trust
will operate through mechanisms ... that provide
reasonable assurance that the frust will value,
and be in a financial position to pay, present
claims and future demands”) (emphasis added).
Thus, G-I Holdings is factually distinct, and the
Joint Plan's Individual Review process does not
impermissibly delegate authority to a non-
Judicial entity,

In viewing the Joint Plan as an “integrated whole,”
the record shows that equality of distribution among cred-
itors is satisfied here. The Court therefore affirms the
Bankruptcy Court's finding that the claim processing
mechanisms of the TDP comply with §§ 324(p) and
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1123(a}{{4) of the Banktuptcy Code, and that the Libby
Claimants have not proven any unfair discrimination.

b. Pre-Bankruptcy Settlements

The Libby Claimants also allege that the Joint Plan
discriminates against them by paying them at a rate less
than what Libby residents received in pre-bankruptcy
settlements with Grace. Prior to filing for bankruptey, the
average asbestos-related lawsuit against Grace in Libby
settled for approximately $268,000. The Libby Claimants
allege that under the current structure of the Joint Plan,
they stand to receive substantially less compensation.
Grace counters that the personal injury claim values uti-
lized by the Joint Plan reflect Grace's pre-bankruptcy set-
tlement history, adjusted to bring them current. Under the
Plan's structure, each of the eight designated Disease Lev-
els has a Scheduled Value assigned to it that reflects na-
tionwide settlement values obtained in the tort system.
Appellants argue, however, that in order for the TDP to
actually yield a Scheduled Value equivalent to the pre-
bankruptcy settlement amounts in Libby, they would need
to qualify for inclusion within Disease Level Category
IV-B. As mentioned above, many Libby Claimants do not
qualify for Category IV-B based upon the nature and se-
verity of their pleural diseases. Thus, the Libby Claimants
allege that Grace's valuations under the Joint Plan were
“designed” to discriminate against them by having as-
signed Scheduled Values “far less than the [actual] tort
system value of their claims.” (Libby Br. 22.)

*50 Sections 524(g) and 1123(a)(4} only require that
an asbestos trust value and pay “present claims and future
demands that involve similar claims in substantially the
same manner,” 11 U.S.C. § 524(p)(B)(2)(ii)(V), and that a
reorganization plan “provide the same treatment for each
claim or interest of a particular class.” 11 U.8.C. §
1123(a)(4). Although “procedures may vary somewhat
between classes,” all that is required by these provisions
of the Code is that “the primary treatment is unquestiona-
bly the same for each claimant” within each class. /n re
Dow Corning Corp.,. 244 BR. 634, 669
(Bank.E.D.Mich,i1999). Thus, in order to constitute dis-
crimination, a reorganization plan would have to single
out specific claimants within a class for disparate treat-
ment.

The TDP values for asbestos persenal injury claims
under Grace's Joint Plan were set using national averages
that reflected claimants' exposure to Grace Asbestos in all
states, not just Montana. This was done to ensure uniform
treatment among claimants nationwide and to conserve

Page 51

trust resources. Thus, the Joint Plan purports to lump to-
gether claimants that share similar diagnoses and levels of
pleural disease severity so that similarly situated individ-
uals receive the same treatment. Nothing in the record
indicates that the Libby Claimants would be singled out
for disparate treatment from others within Class 6. In fact,
all the claimants within Class 6—including those from
Libby and elsewhere—will have an equal opportunity to
present their claims for categorization purposes under the
Joint Plan. Each of these claimants will be analyzed under
the same categorization criteria. Dependent upon the na-
ture and severity of their disease, each will be assigned to
a specific Disease Level associated with a specific dollar
amount, Once liquidated, every payment within Class 6
will then be multiplied by the same payment percentage.
Nothing in this process indicates that the Libby Claimants
are earmarked for disparate treatment within Class 6. To
the contrary, this procedure clearly indicates that the Lib-
by Claimants will receive the same treatment as all other
claimants within Class 6. This equality of treatment is all
that is required by §§ 524(g) and 1123(a)(4) RIS

FN81. The Libby Claimants' discrimination ar-
gument also ignores the second clause of §
1123(a)(4), which states that disparate treatment
of a claim is permissible if the holder of that
claim “agrees to a less favorable treatment.” 11
U.8.C. § 1123(a)(4). The initial compensation
option available to the Libby Claimants under
the Joint Plan is to seek an automatic settlement
payment under Expedited Review—an entirely
voluntary decision. If a claimant is unhappy with
his categorization or amount of compensation re-
ceived under Expedited Review, he can elect to
pursue Individual Review. Therefore, even if the
Expedited Review process did by some chance
treat the Libby Claimants less favorably (and the
Court finds that it does not), it is completely
within a claimant's discretion whether or not to
accept the settlement offer presented to him.
Should a Libby Claimant accept such an offer ra-
ther than seeking Individual Review of his claim,
he is thercby agreeing to the “less favorable
treatment.” See fn_re Dow Corning Corp., 244
B.R. 634, 669 (Bank.E.D.Mich.1999) (“[Alny
claimant who selects settlement will have done
so in a manner that complies with the second
clause of § 1123(a)(4).”) (internal citation omit-
ted). Thus, the Libby Claimants’ discrimination
claim doubly fails on these grounds.

© 2012 Thomson Reuters. No Claim to Orig. TJS Gov. Works.



——~BR. —, 2012 WL 310815 (D.Del.)
(Cite as: 2012 WL 310815 (D.Del.))

FN82. The Scheduled Values assigned to each
Disease Level under the Joint Plan are based on
the premise that most asbestos claimants will be
unable to exactly pinpoint the type of asbestos to
which they were exposed. The structure of the
Joint Plan therefore takes into account that these
claimants can bring claims against several de-
fendants in the tort system for their personal in-
juries related to asbestos, and can thereby obtain
compensation from other defendants besides
Grace. The Joint Plan also accounts for, howev-
er, the rare situation in which a claimant can pin-
point that he was predominantly exposed to
Grace Asbestos and would be unlikely to recover
damages from other defendants. In such a situa-
tion, an “Extraordinary Claims Value” multiplier
is applied to the claimant’s regular Scheduled
Value under the TDP, entitling the claimant to
obtain a claim up to eight times its Scheduled
Value.

The Libby Claimants assert that the Extraordi-
nary Claims Value multiplier discriminates
against them because a claimant would need to
show that he has “little likelihood of substan-
tial recovery elsewhere” in order to obtain its
benefit, and that the “Plan Proponents have
long been aware that Libby Claimants assert
claims against wrong-doers in addition to
Grace.” (Libby Br. 25.} Once again, the Libby
Claimants have put forth a straw man argu-
ment—the requirement of proving a small
likelihood of recovery from other tortfeasors
applies equally to afl claimants within Class 6
that wish to take advantage of the Extraordi-
nary Claims Value multiplier. Nothing in the
record indicates that the Libby Claimants
would be the only members of Class 6 “disad-
vantaged” by this mechanism. Thus, their ar-
gument cannot stand.

¢. Grace's Non—Products Insurance Coverage

As previously discussed, Grace's insurance provides
it with both “products” and “non-products” coverage.
Products coverage covers Grace's liability for injuries
from manufactured asbestos-containing products, while
non-products coverage applies to liabilities resulting from
exposure to Grace Asbestos in particle form. The Libby
Claimants hold non-product claims because their expo-
sure to Grace Asbestos was primarily due to inhaling
vermiculite from the Libby mine. Grace's products insur-
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ance includes aggregate limits on the total amount insur-
ance companies are required to pay per claim. On the oth-
er hand, Grace's non-products coverage has no limit, but
rather permits payment of an unlimited amounts of
claims, provided that such claims do not exceed the per
occurrence limit on the policy. According to Appellants,
Grace's insurance covers 100% of its non-products claims,
while only covering approximately 7% of its products
claims as a result of the aggregate limitations. Appellants
argue that, as non-products claimants, they hold “stronger
insurance rights” than their product claimant counterparts
because Grace's insurance permits greater coverage for its
non-products claims. Essentially, Appellants' argument is
that because Grace's insurance covers a greater percentage
of its non-products than products claims, the non-product
claimants are more important and are entitled to greater
compensation. They argue that the two groups should not
be held to the same standards, and that doing so results in
discriminatory freatment.

*51 In order for the Libby Claimants to receive any
additional compensation under Grace's insurance policy,
they would first need to prove that they possess a right to
the non-products insurance proceeds. As explained in
detail above, the general rule of the Third Circuit is that
insurance policies which provide liability coverage be-
come part of the debtor's estate upon filing for bankrupt-
cy. See ACandS, Inc. v. Travelers Cas. & Sur. Co.. 435
F.3d 252, 260 (3d Cir.2006); First Fid. Bank v. McAdteer,
985 F.2d 114, 116 {3d Cir.1993), Thus, rights to Grace's
insurance policies became property of Grace's bankruptey
estate when it filed for bankruptcy in April of 2001. Since
the Libby Claimants were not named insureds under the
policies, the Third Circuit rule makes clear that they did
not hold rights to the non-products insurance.

Due to the fact that the Libby Claimants hold no di-
rect rights to the insurance proceeds, the only other way
that they could receive any additional insurance proceeds
would be to show that they hold a particular interest in the
policy. “While federal law defines the limits of what is
property of the estate, it is state law which determines a
debtor's interest in particular property.” In re Warrington,
424 B.R. 186. 189 (Bankr.E.D.Pa.2010); accord., Butner
v, United States, 440 U.8. 48, 54 (1979). Therefore, any
insurance interests the Libby Claimants may hold must be
analyzed under state law. Under Montana law, “the long-
established rule” has been that “a direct action against an
insurer does not lie until the liability of the insured has
been established{.]” Ulrigg v. Jones, 274 Moni. 2185,
224907 P.2d 937. 943 (Mont.1995) {internal citations
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omitted).™ Thus, the Libby Claimants must establish
Grace's liability to them in order to attain any additional
compensatiorn.

FN83. According to the Libby Claimants, under
Montana state law, their rights to the insurance
proceeds vested at the time of their injuries. In
making their argument, the Libby Claimants rely
on the holding of McLane v. Farmers Ins. Exch,
150 Mont. 116, 120. 432 P.2d 88, 100

{Mont.1967) (providing that an automobile acci-
dent victim's rights in his insurance policy vested
either at the time of the accident or, alternatively,
at the time of the implied waiver of the right to
rescind). However, although the Libby Claim-
ants' reading of McLane is correct, their reliance
on it is misplaced.

As discussed in detail above, McLane dealt
with an insurance policy regarding an automo-
bile accident. The issue in that case was
whether an insurance company's actions con-
stituted an implied waiver of its right to re-
scind its coverage. /d. at 99. The plaintiff's lia-
bility was not at issue. Since McLane became
law in 1967, no other case in Montana has cit-
ed it as legal authority for the position that a
victim's rights to insurance proceeds vest at the
time of the accident. In fact, subsequent Mon-
tana casclaw has established that automobile
accident insurance holds a unique place in the
state's legal landscape. Specifically, Montana
has a “public policy” of protecting injured vic-
tims of automobile accidents by granting them
payment of damages which are not in dispute
without first executing a settlement agreement
and final release. See Ridley v. Guar. Nat. Ins.
Co., 286 Mont. 325, 336. 951 P.2d 987. 993
(Mont.1997); see also Dubray v. Farmers Ins.
Exch.. 307 Mont. 134, 137, 36 P.3d 897, 900
(Mont.2001). Given the unique position of au-
tomobile insurance proceeds under Montana
state law, the Court declines to apply the hold-
ing of McLane to the non-automobile accident
insurance case at hand.

The Libby Claimants, however, have failed to show
this Court how Grace is liable to them. Instead, they
merely repeat their blanket statement that “[u]nder state
law the Libby Claimants have the right to collect from
Grace's insurers,” (Libby Br.28), without providing any
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direct evidence or legal citation as to why such liability is
warranted. There has been no underlying judgment or
settlement with Grace post-bankruptcy upon which liabil-
ity may be premised. See Lough v. Ins. Co. of N, Am., 242
Mont. 171. 173, 789 P.2d 576, 577 {Mont.1990) (indicat-
ing that liability may be established by an underlying set-
tlement or judgment). Nor have the Libby Claimants as-
serted that Grace is liable to them based on a cause of
action rooted in a Montana statute, See Ulrige, 907 P.2d
at 944 (providing that liability may be established if the
Montana state legislature expressly creates a cause of
action by statute). As a result, Appellants have not estab-
lished Grace's liability under Montana state law, and thus
do not have a right to any additional insurance proceeds.

In surm, the Libby Claimants have not established that
the Joint Plan impermissibly discriminates against them.
Rather, the Court is satisfied that the Joint Plan “pro-
vide[s] reasonable assurance that the trust will value, and
be in a financial position to pay, present claims and future
demands that involve similar claims in substantially the
same manner.” 11 U.S.C. § S24(2)(2)(BYINV). There-
fore, the Bankruptcy Court's determination that the Joint
Plan is not discriminatory toward the Libby Claimants is
affirmed.

2. BNSF's Discrimination Claims

*52 BNSF also argues that some of its claims are
treated substantially differently than other claims within
the same class. Thus, BNSF asserts that the Joint Plan
cannot be confirmed because it contravenes § 1123(a)(4)
of the Bankruptcy Code, and its established procedure
unfairly increases BNSF's administrative costs. Each ar-

gument is considered separately below ¥

FN34. BNSF also alleges that the Joint Plan im-
properly classifies its claims within Class 6,
claiming that “[tlhe common-law claims of
BNSF should have been separately classified
based on disparate treatment [.]” (BNSF Br. 26
(internal capitalization omitted).) In making this
argument, however, BNSF makes no mention of
the relevant provision of the Bankruptcy Code,
11 U.S8.C. § 1122(a), or any supporting caselaw.
The Court refuses to make BNSF's argument for
it. Therefore, based on a lack of evidence to the
contrary, the Court affirms the Bankruptcy
Court's finding that BNSF's claims are properly
classified in Class 6.

a. Equal Treatment Under Section 1123(a)4)
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The current structure of the Joint Plan accounts for
both direct and indirect claims against Grace. For all in-
tents and purposes, direct claimants under the TDP are
those individuals that directly suffered injuries from ex-
posure to Grace Asbestos. Indirect claims against Grace
are those claims that are derivative of Grace's liability,
such as common-law indemnity and contribution claims,
brought by co-defendants of Grace in the tort system.
BNSF is an indirect claimant of Grace because it secks
indemnification and contribution from Grace for personal
injury lawsuits it previously defended or will defend re-
lated to the Grace Asbestos that it transported by railroad
from the Libby mine site.

Grace's PI Trust has established procedures to handle
the payment of both direct and indirect claims. The matrix
put forth by the TDP authorizes all direct claimants within
Class 6 to receive Scheduled Values (or, if they meet the
necessary prerequisites, Maximum Values) that purport to
reflect the estimated value of their claims outside of bank-
ruptcy. An indirect claimant's payment under the TDP
depends on the claimant's relationship with a direct claim-
ant. An indirect claimant must first prove that it paid all,
or a significant portion, of a liability that Grace owed to a
direct claimant. The indirect claimant can then pursue an
indemnity and/or contribution claim against the trust. At
this point, the indirect claimant assumes the same position
as a direct claimant and is entitled to recover from the
trust the same amount that a direct claimant could have
recovered had it brought a direct claim against the trust
itself.

As previously mentioned, the Joint Plan takes into
account that several direct claimants may have been ex-
posed to more than just one type of asbestos or may be
unable to adequately trace their exposure to one specific
type. In such instances, the Joint Plan reduces the amount
of recovery such claimants can obtain from Grace because
they can potentially recover from multiple asbestos manu-
facturers. Similarly, the Joint Plan also accounts for
claimants that may be able to prove that they were pre-
dominantly exposed to Grace Asbestos. In this scenario,
the individual would be entitled to receive “Extraordinary
Claims Value” treatment, meaning that his actual award
could be up to eight times its Scheduled Value. However,
if an Extraordinary Claims Value claimant can additional-
ly obtain recovery from a non-debtor, then the overall
award is reduced to the Scheduled Value amount (or, in
qualifying circumstances, the Maximum Value) on the
premise that claimants should not be able to recover
“more than once™ for their injuries. The amount of in-
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demnification and contribution that the non-debtor could
receive from Debtor Grace in such instances, however,
would be limited to the amount the direct claimant could
have received directly from Grace ™8

FN§3. A step-by-step example is particularly
helpful to understand this process. Suppose a hy-
pothetical Libby Claimant brings a claim against
BNSF for personal injuries related to its deriva-
tive liability for operation of the railroad in Lib-
by, Montana. Debtor Grace would likely be a co-
defendant in the litigation because the injuries
would be connected to Grace Asbestos.

» Assume that the Libby Claimant prevails in
the litigation and obtains an award in the
amount of $400,000 (the same amount that has
been established as the approximate base line
for Libby Claimants suffering from severe
pleural disease that can prove that they were
exposed 95% or more to Grace Asbestos).

» Assume that BNSF initially pays the Libby
Claimant this amount. Due to the fact that
BNSF and Grace were co-defendants in the lit-
igation, payment of this award would extin-
guish any subsequent claims that the Libby
Claimant could have against Grace.

» BNSF would then seek indemnity and con-
tribution from Grace in an amount represent-
ing Grace's share of the liability.

* Under the Plan, indirect claimants seeking
indemnity and contribution step into the shoes
of the former direct claimant to pursue their
claims, and can recover the same amount the
direct claimant could have recovered from the
trust. In continuing with the aforementioned
example, this means that BNSF would receive
the same amount for its indirect claim as that
which the Libby Claimant would have recov-
ered directly from Grace's trust.

» Assume that the Libby Claimant can prove
that he suffers from severe pleural disease and
that the Scheduled Value of his claim would
be $50,000 under the TDP. Further assume
that the claimant, being from Libby, could
prove that he was predominantly exposed to
Grace Asbestos by more than 95%. In such a
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sitration, the Extraordinary Claim Value
would have entitled this hypothetical Libby
Claimant to eight times the Scheduled Value
of his claim ($400,000) had he directly pur-
sued his claim against Grace.

+ However, because the claimant could obtain
additional recovery from another party
{BNSF), his recovery would be limited to the
Scheduled Value of the claim ($50,000) to
avoid allowing double recovery.

* Thus, Grace would only indemnify BNSF for
$50,000 because this is the amount that the
Libby Claimant could have recovered directly
from the trust.

*53 BNSF alleges that essentially all claims brought
against it could be valued at the Extraordinary Claims
Value level because its allegedly tortious actions primari-
ly occurred in Libby, Montana. Thus, it claims that most
creditors in Class 6 will receive awards roughly equal to
their estimated value outside of bankruptcy, but “indirect
claimants such as BNSF who make payment to Grace
Exposure Claimants in the first instance and then assert
common-law indemnity or contribution against the Debtor
... receive significantly reduced awards,” thereby singling
them out for disparate treatment under the Plan. (BNSF
Br. 16.) In response, Grace claims that the Joint Plan as
applied to BNSF does not discriminate against BNSF
because the same process is used to handle all indirect
claims made against the Grace trust.

At the outset, the Court notes BNSF appears to be
solely challenging the Joint Plan on the grounds of dis-
parate treatment based on its alleged common law indem-
nity and coniribution rights. "¢ Grace suggests that this
Court need not even consider BNSF's alleged common
law indemmity and contribution claims because this issue
was not raised below before the Bankruptcy Court. In a
footnote, BNSF asserts that “while not expressly using the
word ‘indemnity,” BNSF specifically argued [to the Bank-
ruptcy Court] that its indirect claims, where derivative
liability was imposed on BNSF, were being accorded dis-
parate treatment.” (BNSF Reply Br. 4 n. 1.) In a March 4,
2011 Memorandum Opinion and Order,™* the Bankrupt-
cy Court explicitly stated that:

FNB86. BNSF also holds contractual indemnity
rights in regards to any asbestos-related liability
with Grace in Libby, Montana. Between 1938
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and 1995, Grace and BNSF entered into several
agreements, including various property leases,
quit-claim deeds, right-of-way agreements, as-
signment confracts, and asset transfer agree-
ments. Under the terms of these various agree-
ments, Grace and BNSF agreed that Grace would
fully indemnify BNSF for any and all asbestos-
related claims asserted against BNSF, including
defense costs. See In re W.R. Grace & Co., 386
B.R. 17, 2324 {Bankr.D.Del.2008); [r re W.R.
Grace & Co., 446 BR. 96. 125 n, 47
{Bankr.D.Del.2011). BNSF previously objected
to treatment of its contractual indemnity rights
under the Joint Plan. The Bankruptcy Court
therefore amended the Joint Plan in December of
2010 by adding Section 5.14 to the TDP, entitled
“BNSF TDP Claims,” which covers “claims of
BNSF seeking indemnification from Grace based
upon an alleged contractual indemnity obliga-
tion.” Under Section 5.14 of the TDP, BNSF's
contractual indemnity claims will be channeled
to the trust, where they will be reviewed, pro-
cessed, and payment will be determined.

In its briefing submitted to this Court, BNSF
recognizes that its objections based on contrac-
tual indemnity were resolved by the addition
of Section 5.14. (See BNSF Br. 18 n. 3 (*To
the extent BNSF's indirect claims falls within
its contractual indemnity, it will be entitled to
an award equal to its actual non-bankruptcy
value. BNSF asserts that most of its indirect
claims constitute contractual indemnity
claims.”).) In that very same footnote, BNSF
also asserts that “[n]either the Debtors nor the
other Plan Proponents, however, have admit-
ted that the [contractual] indemnity agree-
ments exist ... or are binding[.]” ({/d.) There-
fore, to the extent that any part of BNSF's pre-
sent argument attempts to extend to its con-
tractual indemnity rights, the Court finds that
this issue was already addressed by the Bank-
ruptcy Court's December 2010 Plan modifica-
tion.

FNB87. The final version of the Joint Plan was
amended and confirmed on January 31, 2011.
Therefore, any subsequent opinions and orders of
the Bankruptey Court only addressed any residu-
al issues, but did not significantly alter the struc-
ture of the Joint Plan that is presently on appeal
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before this Court.

BNSF cited no law in support of [a common law right
to contribution], and did not mention it in its post-trial
brief, or its pretrial statement. Furthermore, BNSF did
not argue or address the issue of a common law right to
contribution at the confirmation hearing ... At [a] hear-
ing on March 2, 2011, BNSF referred to a “common
law indemnity claim,” This was the first mention by
BNSF of a common law indemnity claim and to the ex-
tent BNSF meant “indemnity” in this statement as op-
posed to “contribution,” its motion for reconsideration
is denied as it never raised the issue before. To the ex-
tent BNSF meant to refer to a common law contribution
claim, it has not pursued this.

In re WR, Grace & Co., BankrNo. 01-1139. 2011
WL 832940, at *1-2, 1. 5 (Bankr.D.Del. Mar. 4. 2011).
The Bankruptcy Court was in the best position to ana-
lyze the evidence before it, and appears to have re-
solved this issue with its aforementioned Memerandum
Opinion and Order. Nevertheless, for the sake of clarity
and to ensure comprehensive resolution of this issue,
the Court will proceed to consider the merits of BNSF's
disparate treatment claim.

As set forth above, in bankruptcy, equality of treat-
ment among creditors in a Chapter 11 reorganization plan
has two aspects: (1} all members of the class must receive
equal value for their claims; and (2) each member of the
class must pay the same consideration for distributions
under the plan. Quigley. 377 B.R. 110, 116
(3.D.N.Y.2007). Equal value has been interpreted by the
federal courts to mean that all class members' claims must
be subject to the same process for claim satisfaction
through the application of the same pro rata distribution
and payment percentage procedures. See In re Cent. Med,
Crr.,, 122 BR. 568, 575 (ED.M0.1990); In re Resorts
Intl, Inc., 145 B.R. 412, 447 (Bankr.D.N.1.1990). The
Court finds that this requirement has been satisfied in the
instant case. Pursuant to the TDP, all indirect claimants
must first successfully establish that they have “paid in
full the liability and obligation of the PI Trust to the indi-
vidual claimant to whom the PI Trust would otherwise
have had a liability or obligation,” and that this payment
would “forever and fully release[ ] the PI trust from all
liability to the Direct Claimant.” (Plan Ex. 4, § 5.6, JA
000305-307.) Under the Plan's outlined procedure, all
indirect claimants will then step into the shoes of the di-
rect claimant when bringing their indemnity and/or con-
tribution claims against the trust. All indirect claimants'
indemnity and/or contribution claims will be distributed
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in the amount that the direct claimant would have re-
ceived had it made the demand against the trust itself. No
indirect claimant under Grace's Joint Plan will take a dif-
ferent route—all claimants will follow the same track to
recovery.

*54 Nevertheless, BNSF contends that equal value is
not being accorded to its claims because most Class 6
claimants will receive the full non-bankruptcy value of
their claims under the TDP, while BNSF is precluded
from receiving the full value of its claims because the
Joint Plan does not include the Extraordinary Claims Val-
ue when assigning a value to BNSF's claims. ™ BNSF's
argument, however, suffers from a fundamental flaw:
only direct claimants under the TDP can qualify for Ex-
traordinary Claims Value treatment, and BNSF, as an
indirect claimant, would therefore never be entitled to this
valuation. In order to be eligible for the Extraordinary
Claims Value multiplier, a claimant must show that his
asbestos exposure “occurred predominantly as a result of
working in a manufacturing facility of Grace during a
period in which Grace was manufacturing asbestos-
containing products at that facility, or ... was at least 75%
the result of exposure to asbestos or an asbestos-
containing product or to conduct for which Grace has
legal responsibility.” (TDP § 5.4(a), Ex 4, JA 000303.)
Realistically, only a Libby resident or mine worker could
qualify under this provision of the Joint Plan. BNSF and
other indirect claimants would never be able to meet the
definitional requirements to fall into this category. Ac-
cordingly, BNSF's contention is without merit.=*

FN88. BNSF's argument fails to take into ac-
count that no creditors within Class 6 will likely
be receiving 100% non-bankruptcy value for
their claims under the TDP because the values
assigned to claims under the trust only represent
a rough average of the claim value outside of
bankruptey. In fact, BNSF expressly acknowl-
edges this point in its briefing submitted to the
Court:

The intent in setting the Scheduled and Maxi-
mum Values for each category was to provide
claim values “roughly equivalent™ to what the
asbestos-related claimant would have received
in the tort system ... Although some asbestos
PI claimants may have received higher awards
in the tort system {perhaps due to faverable ju-
ries, access to more experienced and qualified
lawyers, etc.}, while others may have received

© 2012 Thomson Reuters. No Claim ta Orig. US Gov. Works.



—-B.R. —, 2012 WL 310815 (D.Del.)
(Cite as: 2012 WL 310815 (D.Del.))

lower awards in the tort system (perhaps for
obverse reasons), the values scheduled in the
TDP represent the “rough justice™ value of the
claims.

(BNSF Br. 14.) Thus, the full non-bankruptcy
amount of a direct claimant's claim is not actu-
ally being paid by the TDP, but rather only a
rough estimate of this amount. This point
therefore further undercuts BNSF's argument.

FN89, The Crown made the same argument re-
garding access to the Extraordinary Claims Val-
ue multiplier. (See Crown Br. 26-27.) The Court
overrules this objection to the Joint Plan for the
same reasons that it rejects BNSF's claims above.

Finally, BNSF also claims that it is not receiving
equal value for its claims under the Joint Plan because it
might, at some uncertain point in the future, suffer a
judgment or enter info a settlement with a direct claimant
by which it would be required to pay a direct claimant
more than the amount it could recover from the trust. This
argument, however, fails to take into account that all indi-
rect claimants in Class 6 run this risk, and that therefore
they are all being treated the same. For example, suppose
a Libby plaintiff suffering from severe disabling pleural
disease brings a claim against the State of Montana on a
failure to warn theory, and receives a $100,000 jury ver-
dict in his favor. When seeking indemnity and/or contri-
bution from Grace, Montana would recover from Grace's
trust the exact amount the Libby resident could have re-
covered himself directly from the trust. Since the plaintiff
suffered from severe disabling pleural disease, his claim
under Category IV-B would be valued at $50,000. More-
over, being from Libby, the plaintiff could likely qualify
for the Extraordinary Claims Value, thereby multiplying
his Scheduled Value eight times its set amount—netting a
$400,000 award. Given that the plaintiff could recover
from both Grace and Montana, however, the Plan would
limit his recovery to $50,000. Thus, Montana would only
be indemnified by Grace for $50,000, and would remain
responsible for the remainder of the plaintiff’s jury verdict
amount entered against it. ™22 A lawsuit brought against
BNSF would operate no differently—BNSF too would
remain liable for the outstanding $50,000 in this hypothet-
ical scenario. Thus, all indirect claimants are being treated
equally under the Joint Plan, and are receiving equal value
for their claims.

FN90. In fact, both Montana and the Crown
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raised this same argument, alleging that the TDP
“results in disparate treatment particularly to a
holder of an Indirect PI Trust Claim in the event
that a judgment is entered against it in an amount
in excess of the maximum value.” (MN Br. 42—
42.) (Crown Br. 28.) Nothing in the record indi-
cates that Montana or the Crown are being treat-
ed differently than any other indirect claimant
under the Joint Plan. For the same reasons set
forth above regarding BNSF, the Court finds that
the TDP applies the same process to all claims in
Class 6, and that therefore all indirect claimants,
including Montana and the Crown, are being
treated equally under the Plan.

*55 In addition to ensuring that all class members re-
ceive equal value for their claims, “each member of the
class must pay the same consideration for its distribution
[under the plan).” Id.; see also In rg AOV Indus. Inc. 792
F.2d 1140, 115152 (D.C.Cir.1986) (“It is disparate
treatment when members of a common class are required
to tender more valuable consideration—be it their claim
against specific property of the debtor or some other cog-
nizable chose in action—in exchange for the same per-
centage of recovery.”); In re Resorts Int'l, Inc., 145 BR.
412, 447 (Bankr.D.N.J.1990) (citing ACV Indus.). In ex-
tremely limited circumstances, federal courts have found
that when a creditor has given up some unique claim in
order to participate in a Chapter 11 plan, it has paid more
consideration for its distribution and therefore suffered
disparate treatment, See AQYV Indus., 792 ¥.2d 1140, 1151
(D.C.Cir.1986) (finding that a creditor received unequal
treatment under a plan because it held “a unique, guaran-
teed claim,” while all other creditors within the class
merely held derivative, non-guaranteed claims). BNSF
attempts to portray itself as having such a unique claim
based on the premise that it is the only creditor in Class 6
that would not be independently liable to the direct claim-
ant, but would still be held derivatively liable for Grace's
sole tortious conduct in which it played no part.

This argument does not make legal sense, however,
because for an action to proceed against BNSF, BNSF
would have to bear at least some independent liability. If
liability were solely based on Grace's actions alone and
BNSF was not at least minimally independently liable to
the plaintiff, then BNSF would be dismissed from the
lawsuit altogether, and would never need to seek indemni-
ty and/or contribution from Grace in the first place. ™! In
light of this consideration, BNSF's assertion of a unique
claim derails and can proceed no further. Rather, all simi-
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larly situated indirect claimants here are giving up the
same degree of consideration—the possibility that they
could receive a higher award in the tort system, or in-
versely, a lower award—in order to participate in the Joint
Plan and receive a definitively set amount of distribution
from the trust. %2

FNGI. H appears that BNSF has confused the
concepts of “liability” and “indemnity.” As ex-
plained above, BNSF would need to have at least
a minimum percentage of fault in order for the
lawsuit to proceed forward. It is possible, how-
ever, that BNSF could subsequently be awarded
full indermnity for its indirect claim (in fact, this
is what its contractual indemnity agreements
with Grace were designed to do). Regardless of
the phrasing of BNSF's argument, its claim is not
uniquely situated from all others in Class 6, and
BNSF therefore is not a victim of disparate
treatment.

ENG2. In fact, federal courts have afforded the
equal consideration prong a more relaxed inquiry
because determining each party's amount of con-
sideration is an extremely amorphous process,
particularly in Chapter 11 bankruptey cases. See
Quigley, 377 BR. at 11819 (recognizing that
the parties' degrees of consideration were too in-
definite to determine precisely); AOV Indus., 792
F.2d at 1156 (Starr, JI., dissenting) {describing
problematic aspects of requiring equal considera-
tion in bankruptcy cases); Dow Corning, 255
B.R. at 497-98 (same). The court in Dow Corn-
ing particularly highlighted this point in the con-
text of a mass tort bankruptcy involving hun-
dreds of unliquidated claims, stafing that:

Requiring a bankruptcy court to inquire as to
the amount of consideration involved in each
claim ... especially in a mass tort situation,
would be unrealistic, unworkable, and an un-
duly burdensome position for the bankruptcy
court to be in.

Id at 497,

Finally, the Court points out that if it were to award
BNSF the Extraordinary Claims Value treatment for its
common law indemnity and contribution claims, then it
would actually be awarding BNSF preferential treatment
to all other creditors within Class 6. As the Plan stands,
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all claimants are subject to the same process for distribu-
tion determination purposes. If BNSF were allowed to
obtain Extraordinary Claims Value treatment, however,
this would actually allow it to recover more from the trust
than a direct claimant could since the direct claimant
would remain subject to the Scheduled Value safety valve
against double recovery. Section 5.6 of the TDP specifi-
cally seeks to avoid such unfairness, providing that: “In
no event shall any Indirect Claimant have any rights
against the PI Trust superior to the rights of the related
Direct Claimant ... [including] timing, amount or manner
of payment. [n addition, no Indirect PI Trusi Claim may
be liquidated and paid in an amount that exceeds what the
Indirect Claimant has actually paid to the related Direct
Claimant.” (Asbestos PI Trust Disiribution Procedures
(“TDP™) § 5.6, Ex. 4, JA 000306.) Permitting BNSF to
obtain the Extraordinary Claims Value would therefore
not only directly contravene the Plan's requirements, but
would also award favorable treatment to BNSF, which is
expressly forbidden by the Code. ™%

FN93. Indeed, allowing BNSF to obtain this ex-
tra level of recovery would not only violate the
equal treatment requirement of § 1123(a)(4), but
would also run afoul of § 524{g}'s requirement to
pay present and future claims the same amount
in substantially the same manner under the same
criteria. See 11 U.S.C. 524(g)(2}BI(E)V).

*56 Based on the above reasons, the Court affirms
the Bankruptey Court's finding that the Joint Plan treats
BNSF equally in comparison to other creditors within
Class 6, and does not unfairly discriminate against it.

EN94. In its brief submitted to the Court, BNSF
sporadically mentions that it is entitled to de-
fense costs and attorney’s fees from Grace. On
this point, the Court affirms the Bankrupicy
Court's holding that “[tlhere is nothing in the
Bankruptcy Code, and BNSF has pointed to no
case law, that indicates that a plan must pay at-
torneys' fees incurred in connection with the un-
derlying tort claims or indemnity or contribution
claims arising from those torts.” In_re W.R.
Grace & Co., BankrNo. 01-1139. 2011 WL
832940, at *1 (Bankr.D.Del. Mar. 4, 2011).

The Court notes, however, that BNSF's con-
tractual indemnity agreements with Grace over
the years allegedly called for Grace to fully in-
demnify BNSF for any asbestos-related liabil-
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ity, including the cost of defense and attorneys'
fees. To the extent that BNSF's present argu-
ment is based on these contractuzal indemnity
agreements, this would censtitute a contract
interpretation dispute that is beyond the con-
fines of the present suit, and the Court need
not opine on it any further here.

Moreover, BNSF also argues to this Court that
BNSF's classification under the Joint Plan vio-
lates the Absolute Priority Rule, which pro-
vides that dissenting creditors will be paid in
full, and that no creditor with a claim or inter-
est that is junior to the claims of the dissenting
creditor will get or retain anything under the
plan. See 11 U.S.C. § 1129(b)2)WBXi)-(ii).
BNSF's specific objection under the absolute
priority rule is that its common law indemnity
and contribution claims should have been sep-
arately classified because the Joint Plan treats
them differently than the other creditors in
Class 6, and that therefore, as a dissenting
creditor, no creditor with a claim junior to its
own should have retained anything under the
Plan. However, given the Court's finding that
BNSF's claims are no different than any others
in Class 6, BNSF's absolute priority rule ar-
gument unravels and lacks merit.

b. Administrative Costs

Under the current structure of the Joint Plan, an indi-
rect claimant asserting a claim against the trust must
prove that it has paid in full Grace's liability and obliga-
tion to a direct claimant for which the trust would other-
wise have had to provide payment. Additionally, the indi-
rect claimant must obtain the direct claimant's agreement
to forever and fully release Grace from related liability. If
an indirect claimant cannot meet these requirements, Sec-
tion 5.6 of the TDP provides that the indirect claimant
may:

request that the PI Trust review the Indirect PI Trust
Claim individually to determine whether the Indirect
Claimant can establish under applicable state law that
the Indirect Claimant has paid all or a portion of a lia-
bility or obligation that the PI Trust had to the Direct
Claimant .., If the Indirect Claimant can show that it has
paid ... [the] liability or obligation, the PI Trust shall re-
imburse the Indirect Claimant the amount of the liabil-
ity or obligation so paid.
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(TDP § 5.6, Ex. 4, JA 000306.) BNSF asserts that in
the event that it may not be able to satisfy these require-
ments and must instead pursue Individualized Review, it
will unfairly face increased administrative costs that
would not be imposed on other indirect claimants, thereby

violating § 1123(a)(4).

BNSF has not, however, demonstrated how it would
be burdened by more administrative costs than any other
indirect claimant within Class 6. Rather, it is apparent that
all indirect claimants within Class 6 would be required to
prove the validity of their claim subject to the require-
ments of Section 5.6, and, if unable to meet these re-
quirements, would be able to pursue their claim under
Individualized Review.

Moreover, the Court notes that there is nothing dis-
criminatory or unfair about requiring a claimant against
the trust to prove the validity of its claim, or to seek re-
lease of the debtor—the one paying the indirect claim-
ant—ifrom future liability. Given Grace's financially pre-
carious situation as a bankrupt debtor with limited funds,
it must seek to protect itself from future liability and to
conserve as many resources as it possibly can in order to
meet its current and future obligations. The Court gently
reminds BNSF not to bite the hand that feeds it, particu-
larly in light of the fact that BNSF has not made a contri-
bution to the trust like other indirect claimants, and will
still be entitled to full indemnity per its contractual
agreements with Grace,

The Court declines to deem the Joint Plan unfairly
discriminatory based on the mere possibility of increased
administrative costs. Administrative costs are a hurdle
faced by corporations, law firms, and courts across the
nation on a daily basis, and the Court has not been pro-
vided with any information that BNSF would be unable to
handle this administrative inconvenience. As such,
BNSF's challenge to the Joint Plan on these grounds is
denied B2

FN95. Montana and the Crown also put forth
similar arguments alleging that the TDP's re-
strictions on holders of indirect claims result in
“increased costs that would be incurred by such
tortured and burcaucratic processes” and that re-
quiring indirect claimants to obtain a release
from underlying direct claimants before recover-
ing from the trust is discriminatory. {MN Br. 42)
{(Crown Br. 26.) Montana and the Crown's argu-
ments fail for the same reason that BNSF's ar-
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guments failed, The Court reiterates its finding
that there is nothing discriminatory or unfair
about requiring a claimant against the trust to
prove the validity of its claim, or to seck release
of the debtor—the one paying the indirect claim-
ant—from future liability. The Court extends the
same reminder to Montana and the Crown that it
did to BNSF, and also finds that Montana and
the Crown are properly equipped to handle these
administrative costs.

3. Montana and the Crown's Discrimination
Claims %

FNO96. For the most part, the Crown adopts the
arguments of Montana (Crown Br. at 28 (“The
Crown incorporates by reference as if fully set
forth herein those arguments set forth in Part V
of the Montana Opening Brief®).) The Crown
does, however, put forth one additional argument
that Montana does not make, and is considered
separately in Part (¢}, infra.

*57 Montana and the Crown allege, inter alia, that
the Joint Plan discriminates against them on account of:
(1) the legal theory upon which their liability in this law-
suif is based; (2) the timing associated with the receipt of
their payments from the trust; and (3) an apparent lack of
equality of payment among creditors. Each argument is
considered separately below.

a. Failure to Warn Liability

In order to have an indirect claim paid by the trust,
the indirect claimant must first prove that it paid in full a
liability or obligation to an individual or entity to whom
Grace otherwise would have been liable. ™ Montana and
the Crown aver that this requirement discriminates against
them. Specifically, they assert that their alleged liability to
direct claimants arises from a purported failure to warn
about the dangers associated with Grace Asbestos—a
claim for which they are independently liable and for
which Grace would have no underlying liability. Thus,
Grace would not have to reimburse Montana or the
Crown for any amount that they paid to a claimant for
such a claim under the Plan because Grace would not
have otherwise been liable to the claimant. Montana and
the Crown therefore ask this Court to amend the TDP “to
make clear that indirect contribution and indemnity
claims ... will receive payment, even if they do not result
from an indirect claimholder[']s payment of a claim for
which the Asbestos PI Trust would have been liable.”
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{MN Br. 38-39.) For the following reasons, the Court
declines to do so.

FN97. Section 5.6 of the TDP provides, in rele-
vant part:

Indirect PI Trust Claims ... shall be ... paid by
the PI Trust ... if the holder of such claim [ ]
establishes to the satisfaction of the Trustees
that the Indirect Claimant has paid in full the
liability and obligation of the PI Trust to the
individual claimant to whom the PI Trust
would otherwise have had a liability or obliga-
tion to.... To establish a presumptively valid
Indirect PI Trust Claim, the Indirect Claimant's
aggregate liability for the Direct Claimant's
claim must also have been fixed, liquidated
and paid fully by the Indirect Claimant[.]

(TDP § 5.6, Ex. 4, JA 000305-306.) See aiso
Inre WR Grace & Co.. 446 B.R. 96, 117 n.
30 (Bankr.D.Del.2011).

As noted by the Third Cireuit, Appellants' potential
liability here is based on a legal duty independent from
Grace's liability. See W.R. _Grace & Co.. 591 F.3d 164,
173 (3d Cir.2009) (“Montana's potential liability is based
on an independent legal duty that Montana's Supreme
Court has decided that the State, as sovereign, owes to its
people, namely, a governmental duty to warn about haz-
ards at Grace's site.”). Thus, if the Court were to grant
Montana and the Crown's request to amend the Plan, then
Grace could be liable for the independent wrongdoing of
third parties. Neither Montana nor the Crown point the
Court to any legal authority that requires a debtor to reim-
burse third parties for wrongs for which the debtor is not
responsible. This is because no such requirement exists.
Montana and the Crown's argument, therefore, is legally
incorrect.

Moreover, the record is devoid of any evidence indi-
cating disparate treatment. Neither Appellant has convinc-
ingly shown how it would be disparately impacted by the
Joint Plan's requirements for indirect claimants. Rather, it
is evident that the same procedures are applied to and the
same things are required of all indirect claimants within
Class 6. The Court finds that both Montana and the
Crown are required to give up equal degrees of considera-
tion in order to benefit from the TDP and will be receiv-
ing equal value for their claims under the Plan. The TDP,
therefore, does not impermissibly discriminate against
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either Montana or the Crown in violation of § 1123(a}(4).

*58 Finally, if Appellants were to prevail on this re-
quest, the entire central purpose of § 524(g} would be
destroyed, As detailed at length above, § 524{g) “helps
achieve the purpose of Chapter 11 by facilitating the reor-
ganization and rehabilitation of the debtor as an economi-
cally viable entity.” In_re Combustion Eng'g, fnc., 391
F.3d 190, 234 (3d Cir.2004). I the Court were to grant
Montana and the Crown's request for an amendrment, then
Grace would never be able to successfully reorganize and
resolve its ashestos liabilities. Moreover, due to the fact
that Grace would have to make additional payments for
these indirect claims, there would be less money available
in the trust for future claimants. The Court will not grant
an unfounded request that would have such a disadvanta-
geous effect on the trust as a whole.

b. The Effect of Timing on Treatment of Creditor
Claims

Montana and the Crown further allege that the Joint
Plan discriminates against them on the basis of the timing
of the payment of claims under the TDP. Under the terms
of the Joint Plan, all finalized claims ™2 are placed in a
payment queue to await payment based upon the date the
claim was finalized. Montana and the Crown contend that
this “firsi-in, first-out” mechanism results in disparate
treatment of their claims because, as indirect claimants,
their claims take longer to process since they must first
settle the underlying direct claims before they can assert
their indirect claims against the trust. ™ (MN Br. 41.)
Thus, they believe that they only way to afford all credi-
tors equal treatment is to wait until all underlying direct
claims have been seitled against indirect claimants prior
to making any distributions from the trust. (/d.)

EN9R. Claims are considered finalized if they
have been paid in accordance with the terms of a
settlement agreement or final court order.

IN99, In making their argument, Appellants
blend their improper classification and discrimi-
natory treatment allegations. Essentially, Mon-
tana and the Crown assert that their claims are
different from others in Class 6 because they are
indemnity and/or coniribution claims based on a
failure to warn theory, and that, as holders of
such claims, they are not treated equally with
other claimants based on the timing associated
with payment of indirect claims under the Plan.
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In In re Congoleum Corp., 362 BR. 167, 183—
84 (Bankr.D.N.J.2007), the court stated that

“the timing of a filing of a claim can bear on
whether claims are similarly situated. At the
same time, it [is] also emphasized that timing
may not be the sole consideration and that the
legal character of the claim remains the fore-
most consideration.” fd. (discussing langnage
in Combustion Engineering ). The Court finds
this passage particularly instructive in the pre-
sent litigation. Even if the timing of indirect
claims here was somehow discriminatory (and
the Court finds that it is not), the legal charac-
ter of Montana and the Crown's claims as indi-
rect claims and their corresponding effect on
Grace's bankruptcy estate should still remain
the “foremost consideration” in the Court's
analysis. It has already been decided that Mon-
tana and the Crown's claims are similarly situ-
ated to other claims in Class 6 on account of
their effect on Grace's bankruptcy estate, and
are therefore not unfairly discriminated against
in any way. Having already decided this
“foremost consideration,” the Court likewise
finds that the Plan does not unfairly discrimi-
nate against Appellants in relation to the tim-
ing of payment of their claims.

Once again, however, Appellants fail to show how
this process would treat them differently than the other
creditors within Class 6. Instead, it is evident that all
claimants in Class 6—both direct and indirect—will be
subjected to this same “first-in, first-out” process. The
TDP also provides various protective mechanisms, such
as the Payment Percentage requirement, that ensure that
all Class 6 claims receive similar treatment, regardless of
where they fall in the payment queue ™ Merely be-
cause indirect claimants must first settle their underlying
direct claims before they can assert their own claims
against the trust does not indicate disparate treatment. It is
worth repeating that the Court does not find that there is
anything discriminatory about requiring claimants against
the trust to prove the validity of their claims. To extin-
guish this requirement could, in fact, have the effect of
producing disparate treatment among creditors in the
same class.

FN100. On this point, the Court credits the Con-
firmation Hearing testimony of the Asbestos PI
FCR, Mr. David Austem. Mr. Austern is the le-
gal representative that was independently ap-
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pointed by the Bankruptcy Court to protect the
interests of future asbestos personal injury
claimants in this litigation. When questioned
about the possibility of the PI Trust running out
of funds before it could pay indirect claims for
indemnity and contribution, Mr, Austern testified
that he did not believe that such a scenario was
likely under the current structure of the Plan.
(See BankrNo. 01-1139, Doc. No, 23532,
Trans. 9/17/09, at 70-71 (“Austern Testimo-
ny”).) Thus, Montana and the Crown's basis for
its objection—~that the PI Trust may run out of
funds before it can satisfy its indirect claims—is
without merit.

Having found that treatment of Montana and the
Crown under the Joint Plan does not run afoul of §
1123(a¥4), the Court likewise declines to adopt Appel-
lants' suggestion that the TDP should wait until all under-
lying direct claims have been asserted and settled against
indirect claimants before making payments from the trust.
It would be entirely unreasonable, unfair, and unprece-
dented to require all claimants to await payment from the
trust until all claims have been filed. Grace initially filed
for bankruptcy in 2001. Its various creditors have been
awaiting payment for their claims since at least that time.
If the Plan was so amended, then litigation of this case
could confinue indefinitely. This is especially true when
considering that many future personal injury claimants
have not yet developed symptoms and therefore have not
" even begun the process of filing a claim against the trust.
Moreover, litigation here may involve complex conflict of
law issues related to interaction with Canada's interna-
tional legal system that may take years to resolve. As not-
ed by Judge Posner, then Chief Judge of the United States
Court of Appeals for the Seventh Circuit, “[t]hese bank-
ruptcy appeals have a tangled history, an unbelievable
present, and no future.” Matter of New Era, 135 F.3d
1206, 1208 (7th Cir.1998} (Posner, Chief I.). There comes
a time when finality of litigation is needed. Having al-
ready been pending for twelve years, the time for finality
has arrived in this case. Allowing otherwise would have
detrimental effects for both Grace and its creditors, most
especially the significant number of claimants suffering
from deadly pleural disease.

c. Equality of Payment and Treatment of Claims in
Different Classes Under the Joint Plan

*59 Finally, the Crown alleges that it is a victim of
disparate treatment because, under the Joint Plan, Ameri-
can and Canadian ZAI property damage claims will not
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be treated equally since American claimants allegedly
will receive greater payment for their claims. For present
purposes, it is important to remember that property dam-
age claims are afforded a different classification under the
Joint Plan than the persomal injury claims related to expo-
sure to Grace Asbestos in Class 6. American Property
Damage (“PD”) ZAI claims are categorized in Class 7B,
and Canadian ZAl PD claims are classified in Class 8.

The bankruptcy court in fu_re Dow Corning, 244
B.R. 634, 666 (Bankr.E.D.Mich.1999} faced a similar
situation. In that case, several claimants affected or in-
jured by purpertedly defective breast implants sought
recovery from a Chapter 11 debtor that was responsible
for the manufacture and sale of the implants. d. at 641—
43. Under the debtor's reorganization plan, claimants were
classified largely based on their country of citizenship. fd,
at 641-42. Several foreign claimants asserted that they
were unfairly discriminated against because the plan
treated them differently from domestic claimants. Id._at
666. The court, however, declined to find disparate treat-
ment on the premise that § 1123(a){4) only pertains to the
treatment of claims within the same class. Id. (“[TThese
objections misconstrue the import of § 1123(a)4).... It
does not require that claims legitimately classified in sep-
arate classes receive the same treatment.™).

The holding of Dow Corning is directly applicable
here. American ZAI PD claims are categorized in a com-
pletely different class than Canadian ZAl PD claims. As
such, equal treatment of these claims is not required. ™%
Moreover, the Court notes that both Class 7B and Class 8
are deemed impaired classes, and both classes are entitled
to vote on the Plan. The only major difference between
both classes is the amount and method of payment their
respective claimants will receive. American ZAI PD
claims will be paid in accordance with the ZAI Trust Dis-
tribution Procedures established by the class settlement.
(See Joint Plan § 3.1.7(b)(ii).) Canadian ZAI PD claims
will be paid according to the terms of the Amended and
Restated CDN ZAI Minutes of Settlement. (See id §
3.1.8(b)(i).) Although Canadian claimants may receive a
different amount of payment according to their Settlement
than American claimants, it is important to remember that
equal treatment s not synonymous with equal payment.
See Dow Corning, 244 B.R. at 670 (“[Section] 1123(a)}{(4)
requires, not that class members receive equal payment,
but equal treatment.”); see also In re Finova Grp., fnc.,
304 B.R. 630. 637 (D.Del.2004) (stating that § 1123(a}¥4)
does not require parties to receive equal payment under a
reorganization plan); In re Cent. Med. Cir., Inc., 122 B.R.
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568, 575 (Bankr.E.D.M0.1990) (upholding a lottery sys-
tem that resulted in awards of different recovery amounts
to claimants because all claims were subjected to the
same process). As such, the Court finds that the Crown
has not suffered disparate treatment on these grounds.

FN10i. Montana makes a similar argument, al-
leging that it has been unfairly discriminated
against because Class 6 is impaired under the
Plan, while other unsecured claims in different
classes (specifically Class 5, Class 7A, and Class
9) are unimpaired (MN Br. at 35.) Given that §
1123(a)(4) only requires equality of treatment for
creditors within the same class, Montana's argu-
ment is likewise without merit.

4. AMH's Discrimination Claims

*60 AMH claims that the Joint Plan does not treat it
equally compared fo other creditors in Class 7A. Under
the Plan's terms, all creditors must resolve their claims
against the PD Trust in federal bankruptey court. By filing
a proof of claim against the PD Trust, creditors agree to
submit to the bankruptcy court's jurisdiction over their
claims. AMH claims it is treated inequitably under the
Plan because it is the only claimant in Class 7A that has
been denied the right to pursue its claims in the forum of

its choice—South Carolina state court.®#

EN102. AMH also mentioned two other argu-
ments in its appellate brief to this Court. It
claims that other creditors in Class 7A receive
superior treatment because their claims are: (1)
already settled and awailing paymeni, while
AMIT's claims remain in dispute; and (2) subject
to alternative dispute resolution (ADR) proce-
dures with lowered proof thresholds. (AMH Br.
46.)

As repeatedly stated throughout this Opinion,
§ 1123(a)(4) merely requires that all parties
receive equal value for their claims and relin-
quish equal consideration in order to partici-
pate in the Plan, see Quiglev, 377 B.R. at 116;
and § 524(g) only requires that the trust utilize
mechanisms that provide reasonable assurance
that the trust will value and pay present and fu-
ture claims in substantially the same manner,
11 U.8.C. § 524(e)2WBYiNV). Neither Code
provision makes any mention of disparity of
treatment based on debtor-creditor seftlements,
In fact, whether or not other claimants in a
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given class under a bankruptcy reorganization
plan have entered into settlements with the
debtor or third parties is completely irrelevant
to an inquiry into equality of treatment among
creditors in the class. Therefore, AMH's first
argument is without merit.

AMMH's second argument is also lacking. Alt-
hough AMH mentions that creditors in Class
7A are subject to different ADR procedures,
this is where its argument ends. AMH has
failed to present any evidence to the Court ex-
plaining these ADR methods or how they
would result in different treatment of AMH's
claims. It is a well-established maxim that, on
appeal, courts need not address legal issues
that have not been fully developed through
proper briefing. See Sw. Pa. Growth Alliance
v. Browner, 121 F.3d 106, 122 (3d Cir.1997).
Thus, given that AMH failed to properly pre-
sent this claim, the Court likewise declines to
consider its merits.

As previously mentioned, in order to satisfy the
equality of treatment requirements of § 1123{a)(4), all
creditors in a given class must receive equal value for
their claims and must pay the same degree of considera-
tion for their distribution under the trust. [ _re Quiglev
Co.. Inc, 377 BR. 110 116 (Bankr.S D N.Y.2007). The
Court finds that both prongs of the equal treatment test are
satisfied here. All Class 7A claimants will receive equal
value for their claims because they will all be subject to
the procedure outlined in the 2009 Case Management
Order (“CMOQ™) for Class 7A Asbestos PD Claims. The
CMO is a three-step process: (1) all creditors must first
file a Proof of Claim against the trust; (2) within forty-
five days, the Claim will either be discharged by the
Bankruptcy Court or allowed to proceed forward in litiga-
tion; and (3) if allowed, the Claim will proceed to litiga-
tion. (See CMO, Ex. 25, JA 000804.) Nowhere in the
CMO is there any mention that AMH would be the only
claimant subject to this process. Rather, the opening line
of the CMO is particularly telling here—it states that the
purpose of the CMO is to “provide[ ] procedures for the
resolution of all Class 7A Asbestos PD Claims [.]” (See
id.) (emphasis added) Thus, the process put forth by the
CMO ensures that all Class 7A claimants will receive
equal value for their claims.

The second prong of the equal treatment test requires
equal consideration. AMH essentially argues that the Joint
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Plan requires it to give up more than any other claimant in
order to participate in the TDP because it is the only
claimant that has been denied a choice of forum to litigate
its claims. This assertion, however, is incorrect. Rather,
all Class 7A claimants that opt into the Plan and file
Proofs of Claims against the trust are required to subject
themselves to the Bankruptcy Court's jurisdiction. No
creditors' claims in this class will be handled in any other
forum, and AMH has presented no evidence that treat-
ment of its claims would be any different. In fact, requir-
ing all creditors to submit to federal bankruptey jurisdic-
tion is advantageous under these circumstances. In a case
of this scale and complexity, it is helpful to have the same
rules, procedures, and binding caselaw applied to all
claims. % It is also helpful to solicit federal judges that
specialize in bankruptcy to review such highly-technical
claims and legal issues. This encourages unified decision-
making and uniform freatment of claims. See generally,
Alan N. Resnick, Bankruptcy as a Vehicle for Resolving
Enterprise-Threatening Mass Tort Liability, 148 U. PA.
L. REV.2045, 205051 (June 2000) (describing the bene-
fits of having federal bankruptcy courts handle mass tort
litigation related to asbestos liability).

FN103. The CMO provides that all claims in
Class 7A will be governed by the Federal Rules
of Bankruptcy Procedure, Federal Rules of Civil
Procedure, Federal Rules of Evidence, applicable
federal statutes, and any applicable federal local
court rules.

*§1 Moreover, even if AMH were somehow disad-
vantaged by the bankruptcy court forum, its argument
would still fail because it does not consider the second
clause of § 1123(a)(4}—that disparate treatment cannot
occur when a claimant agrees to the less favorable treat-
ment. See 11 U.8.C. § 1123{a)(4) (“[A] plan shall ... pro-
vide the same treatment for each claim or interest of a
particular class, unless the holder of a particular claim or
interest agrees to a less favorable treatment of such par-
ticular claim or interest[.]”). Here, AMH agreed to the
federal bankruptcy court forum when it initially filed
three Proofs of Claims against the PD Trust and chose to
extensively litigate its class action claims before the
Bankruptcy Court. This procedure in Chapter 11 bank-
ruptcy cases is entircly legally permissible. See
Langenkamp v.. Culp, 498 U.8. 42, 44 (1990) (“[Bly fil-
ing a claim against a bankruptcy estate the creditor trig-
gers the process of allowance and disallowance of claims,
thereby subjecting himself to the bankruptcy court's equi-
table power.”) (internal citations and quotations omitted);
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see also In re Winstar Comme'ns, Inc., 554 F.3d 382, 406
(3d Cir.2009) (citing Langenkamp ). As such, AMH's
claim doubly fails on these grounds.

Finally, the Court also finds that § 524(g) is satisfied
under these circumstances because the trust utilizes
mechanisms that will value and pay present and future
claims in substantially the same manner. 11 US.C. §
524(e)2XB)GEIH V). As previously mentioned, all claims
that have not already been settled will be subject to the
requirements put forth in the 2009 CMO, which apply to
beth present and future property damage claims. As such,
all property damage claims in Class 7A will be treated in
substantially the same manner.

Thus, for all the aforementioned reasons, and after
careful consideration of the Plan as an integrated whole,
the Court finds no disparate treatment in regards to the
claims of the Libby Claimants, BNSF, Montana, the
Crown, or AMH.

G. The Best Interest of the Creditors Test

In an effort to protect creditor interests in bankruptcy
proceedings, Congress created a provision in the Bank-
ruptcy Code that is commonly referred to as the “best
interest of the creditors test.” 11 U.S.C. § 11297 A)(-
ii). Under the test, every creditor to a Chapter 11 reorgan-
ization plan must receive at least the liquidation value of
its claim under the plan as it would in a Chapter 7 pro-
ceeding against the debtor in order for the court to find
the plan is in the creditors' best interest ™ fn re Arm-
strong  World Indus., Inc.. 348 BR, 136, 165-66
{Bankr.D.Del.2006); In re Lisanti Foods, Inc.. 329 B.R.
491, 500 (D.N.J.2005). The bankruptcy courts determine
this Hquidation value by “conjur[ing] up a hypothetical
[Clhapter 7 liquidation that would be conducted on the
effective date of the plan.” [n re Affiliated Foods, Inc.,
249 B.R, 770. 787 (Bankr.W.D.M0.2000} (internal cita-
tions and quotations omitted). In the alternative, a creditor
can individually waive the protection afforded by the best
interests of the creditors test if it votes in favor of the
plan's affirmation. ™% The purpose of the best interest of
the creditors test is to ensure that creditors “are no worse
off under a plan of reorganization than they would be with
the Debtor in [Clhapter 7.” fn re Kelloge Square Pship,
160 B.R. 343, 358 (Bankr.D.Minn.1993).

EN104. Chapter 7 of the Code addresses the liq-
uidation of a bankruptcy estate. Chapter 11 ad-
dresses reorganization plans in bankruptcy pro-
ceedings.
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FN105. A class vote, however, may not waive an
individual creditor's right to this protection under
the Code. See Bank of Am. Netd Trust & Sav, As-
soc. v. 203 N. LaSalle St. Plship, 526 U.S. 434,
442 n. 13 (1999); In re Am. Family Enfers., 256
B.R. 377. 403 (D N.J1.2000). Thus, an individual
creditor is still guaranteed this protection even if
its claim is included within a class under the plan
that has voted as a whole in favor of the plan.
See In re Adelplhia Commens Corp., 361 B.R.
337, 367 (§.D.N.Y.2007). The Libby Claimants
are members of Class 6, a majority of which vot-
ed in favor of the Joint Plan. In support of its ar-
gument, Grace cites the fact that the Libby
Claimants were the only members of Class 6 that
did not vote in favor of the Joint Plan. However,
the best interest of the creditors test still requires
the Court to pay due diligence to the Libby
Claimants' individual claims, despite the fact that
the rest of Class 6 voted in support of the Joint
Plan,

*62 The Libby Claimants allege that the Bankruptcy
Court erred in finding that the Joint Plan satisfied the test
by: (1) failing to make a specific finding regarding the
recovery amount the Libby Claimants would receive in a
hypothetical Chapter 7 proceeding; (2) disregarding the
evidence of the Libby Claimants' expected settlements
and jury verdicts; and (3) failing to consider the Libby
Claimants' right to recover from Grace's insurance poli-
cles in a hypothetical Chapter 7 case. The Court considers
each argument individually below.

1. The Level of Specificity Required

The Libby Claimants allege that the Joint Plan fails to
meet the best interests of the creditors test because the
Bankruptey Court did not identify the specific amount of
their expected recovery under Chapter 7. Specifically,
they claim that the Bankruptcy Court erred when it did
not identify an exact percentage dividend that general
unsecured creditors would receive in Chapter 7 liquida-
tion.

Under the best interest of the creditors test, the plan
proponent bears the burden of proof to establish by a pre-
ponderance of the evidence that its plan is within the cred-
itors' best interests. [n re Briscoe Enters., Ltd. II, 394 F.2d
1160, 1164 (5th Cir.1993). As mentioned above, in ana-
lyzing whether a plan is within the creditors' best interest,
the court ascertains the liquidation value of creditors'
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claims by creating a hypothetical Chapter 7 liquidation.
Affiliated Foods, 249 B.R. at 787. After determining this
liquidation value, the court should then make “an inde-
pendent finding, based on the evidence and arguments
presented, whether creditors will receive as much under
the plan as they would in a hypothetical Chapter 7 liqui-
dation.” Id. Bankruptcy courts should issue their findings
based on the record adduced at trial. See in re G-I Hold-
ings,_Inc, 420 B.R. 216, 265 (D.N.J.2005) (affirming
bankruptcy court’s finding that the reorganization plan
satisfied best interest of the creditors test based on a liqui-
dation analysis and other evidence submitted at confirma-
tion hearing); fin re Armnstrong World Indus., Inc., 348 B
R. 136, 165-66 (D.Del2006) (finding reorganization
plan was in the creditors' best interests based on evidence
presented at confirmation hearing). Such independent
findings must be based on proper evidence rather than
“mere assumptions or assertions.” Adelphia, 361 BR. at
366. However, it is important to note that the valuation of
claims in a hypothetical Chapter 7 liquidation is “not an
exact science” because the process entails a considerable
degree of speculation. Affiliated Foods, 249 B.R. 770 at
788 (citing Im re Sierra-Cal, 210 BR. 168, 172
{Bankr.E.D.Cal.1997); Adelphia, 361 B.R. at 367 (quot-
ing In re Crowthers, 120 B.R. 279, 297-98
{Bankr S.DN.Y.1900Y); In re PC Liquidation Corp., 383
B.R. 856, 868 (E.D.N.Y.2008) (“[T]he valuation of a hy-
pothetical [Clhapter 7 liquidation is, by nature, inherently
speculative[.]”) (internal quotations and citations omit-
ted). Thus, the court need only make a well-reasoned es-
timate of the liquidation value that is supported by the
evidence on the record. It is not necessary to itemize or
specifically determine precise values during this estima-
tion procedure. Requiring such precision would be entire-
ly unrealistic because exact values could only be found if
the debtor actually underwent Chapter 7 liquidation. Affi/-
iated Foods, 249 B.R. at 783 7%

FN106. A finding by the Bankruptcy Court that
all creditors would receive no less under the
Joint Plan than under Chapter 7 liquidation is a
finding of fact. See PC Liguidation, 383 B.R. at
868 (internal citations omitted). Thus, as dis-
cussed above in “Section II: Standard of Re-
view,” supra, the Court will analyze such find-
ings under a “clearly erroneous” standard.

*03 At the Confirmation Hearing, Grace presented
several witnesses that testified about the liquidation value
of creditor claims under Chapter 7 in comparison to their
recovery under the Chapter 11 Joint Plan. An expert wit-
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ness in mass tort bankruptcy liquidation testified that
Grace's creditors stand to recover substantially more un-
der the Joint Plan than through liquidation. % Addi-
tionally, a claims estimation expert testified that the value
of assets available for distribution to creditors was signifi-
cantly higher under the Joint Plan than it would be under
Chapter 7 liquidation ™ The Bankruptcy Court proper-
ly credited this testimony. The Libby Claimants did not
rebut this evidence with their own contrary expert testi-
mony, despite having ample opportunity to do so. In the
absence of no confrary evidence, and based upon the well-
reasoned and well-founded estimates presented at the
Confirmation Hearing, the Bankruptcy Court properly
found that creditors would receive as much, if not more,
under the Joint Plan as they would in a hypothetical Chap-
ter 7 liquidation. In addition, the Bankruptcy Court
properly considered evidence indicating that under Chap-
ter 7 liquidation, the nature of the asbestos liabilities in
this case would be very uncertain and complex. The
Bankruptcy Code requires nothing more. The Bankruptcy
Court was not obligated to determine precise liquidation
values, Therefore, Grace has met its burden of showing
that the Joint Plan complies with § 1129(a)}7) and the
Libby Claimants have failed to establish that the Bank-
ruptcy Court's finding on this point was clearly erroneous.
Accordingly, this contention is without merit.

FN1Q7. At the Confirmation Hearing, Ms. Zilly
estimated the value of Grace's assets to be be-
tween $2.1 and $2.5 billion under the Joint Plan,
and between $1.05 and $1.25 billion in a hypo-
thetical Chapter 7 liquidation. She testified that
she discounted the liquidation value to account
for the time pressures faced in liquidation pro-
ceedings and the probability that buyers would
pay less than fair market value for Grace's assets
since successor liability protection would not be
available under Chapter 7, and Grace's subsidiar-
ies would therefore be unwilling to contribute
funds to the trust. Ms. Zilly also testified that de-
termining Grace's liability in liquidation would
be extremely uncertain because there are no
mechanisms under Chapter 7 that achieve an or-
derly settlement of claims and liabilities as there
are in reorganization plans under Chapter 11.
The Court notes that her testimony was based
upon her extensive experience with mass tort
bankruptcies, and was supported by the evidence
found on the record.

FN108. Dr. Mark Peterson was the only expert
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witness who testified at the Confirmation Hear-
ing as to the value of Grace's personal injury lia-
bility in a hypothetical Chapter 7 liquidation. He
estimated Grace's liability under the Joint Plan to
be between $9.2 and $10.7 billion. He testified
that without the procedural safeguards available
under Chapter 11, Grace's liabilities would
quickly surpass this amount because there likely
would be a substantial acceleration of claims
filed in response to a Chapter 7 filing deadline.
Dr. Peterson's testimony was based on his own
extensive experience, as well as his analysis of
comparable situations that occurred in similar
bankruptcy proceedings.

2, The Consideration of Evidence Concerning Tort
System Values

The Libby Claimants allege that the Joint Plan also
fails the best interest of the creditors tesi because they
stand to recover more through jury trials and settlements
in the tort system in a hypothetical Chapter 7 liquidation
than under the Chapter 11 reorganization plan. They ar-
gue that the Bankruptcy Court should have considered the
estimated amount that the Libby Claimants would be
awarded throngh the tort system, as well as the estimated
dividend percentage that would be paid to general unse-
cured creditors in Chapter 7. The Libby Claimants thus
ask this Court to remand to the Bankruptey Court to hold
a hearing on this issue. For the reasons that follow, the
Court declines to do so.

First, the Libby Claimants' claims are untimely.
“Where a party had ample opportunity to produce evi-
dence at trial, and failed to do so, a court should not per-
mit that party to relitigate the case by presenting evidence
previously ignored by the party.” Matter of Nelson Co.,
959 F.2d 1260, 1267 (3d Cir.1992) (internal citations
omitted); see also In re Ins. Brokerage Antitrust Litig, 379
F.3d 241, 261-62 (3d Cir.2009) (stating that, absent ex-
ceptional circumstances, courts should not consider issues
raised for the first time on appeal}. The Libby Claimants
had ample opportunity to produce evidence on this issue
at the Confirmation Hearing, yet failed to do so. The only
evidence presented at this time that addressed tort system
values was the testimony of Grace's expert witness. Con-
sideration of this issue is now untimely, and a remand to
hoid a hearing would be improper and a waste of judicial
resources.

*64 Moreover, even if this argument were timely,
remand is still unwarranted because the Libby Claimants
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fail to take into account the practical implications of what
Chapter 7 liquidation would entail in this case. As the
Bankruptcy Court properly noted, valuation of Grace
creditors' claims under Chapter 7 is highly speculative due
to the uncertainty associated with future claims related to
latent pleural disease. These future claims are not and
cannot yet be known. The Joint Plan accounts for this
uncertainty in its proposed structure, and guarantees all
claimants—both current and future—some degree of re-
covery. In contrast, a liquidation under Chapter 7 has no
such reassurance in place. Rather, creditors’ claims in a
Chapter 7 proceeding would be put into a pool that would
not distribute payments until all claims in the class were
liquidated and all the assets were reduced to cash value.
See In ye Kiwi Int'l. Air Lines, Inc., 344 F.3d 311,318 n. 6
{3d Cir.2005Y); see also In_re Baker & Gettv Fin. Servs.,
Inc. 106 F.3d 1255, 1259 n. 7 (6th Cir.2000). Given the
latent nature of asbestos-related pleural disease, excessive
time could pass until all future claims are ascertained 1%
Thus, a Chapter 7 liquidation would need to be held open
for a seemingly indefinite amount of time while all per-
sonal injury claimants pursued jury trials and settlements
in the tort system. Such a process would result in inevita-
ble delay and disparate—or, even worse, unavailable—
recovery amongst personal injury claimants. Such uncer-
tainty is certainly not within the creditors’ best interests.
In comparison, the procedural safeguards and guaranteed
recovery mechanisms that are in place under the Joint
Plan will allow personal injury claimants to receive at
least as much—if not more—than they would in liquida-
tion. Thus, it is evident to the Court that the guaranteed
certainty of the Chapter 11 Joint Plan, as opposed to the
high degree of uncertainty in a hypothetical Chapter 7
proceeding, is in the creditors' best interest.

FN109. While the Libby Claimants assert that
there would be no distribution to future claim-
ants under Chapter 7, their assertion is summari-
ly incorrect in light of the Third Circuit's recent
decision in Jeld-Wen, Inc. v. Van Brunt {In re
Grossman’s Ine), 607 F.3d 114 (3d Cir.2010).
Grossman's held that “claims” under the Bank-
ruptcy Code arise “when an individual is ex-
posed pre-petition to a product or other conduct
giving rise to injury,” even if the injury mani-
fested after the petition date. Jd. at 125; see also
Eagle-Picher Ind., Inc. 203 BR. 256. 275
{8.D.0Ohio 1996) (“[I]t is appropriate to take the
value of future Asbestos Personal Injury Claims
into account for determining the Claims that
would be required to be in a liquidation under
chapter 7[.1"). Thus, contrary to the Libby
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Claimants' position, future asbestos personal in-
jury claims would need to be taken into account
in the instant litigation for Chapter 7 liquidation
pUrposes.

Finally, the Libby Claimants contend that the best in-
terest of the creditors test was violated because they stand
to recover more through either settlements with a Chapter
7 trustee or jury verdicts against Grace outside the context
of the asbestos trust. In making this argument, the Libby
Claimants relied on previous pre-bankruptey settlement
amounts between Grace and Libby residents as a bench-
mark for their present estimated recovery in a jury trial or
settlement. Their argument, however, suffers from a fun-
damental flaw—it compares setflement amounts obtained
by non-creditors in the fort system years prior to Grace's
bankruptcy petition to the claims of current creditors after
Grace filed for bankruptcy. As its name implies, the best
interests of the creditors test only applies to creditors.
Thus, the Libby Claimants' reliance on pre-bankruptcy
settlements with non-creditors is inapposite. Additionally,
the Libby Claimants cannot prove that they would even
be able to obtain settlements or jury verdicts equal in
amount to those made pre-bankruptcy. These prior settle-
ments and verdicts were rendered at a time when Grace
was still a highly solvent and profitable company. Grace's
present circumstances are obviously quite different. There
is currently only a finite pool of funds available to pay all
claims, and this pool would rapidly deplete if individual
claimants each obtained a verdict or settlement in differ-
ing amounts. Unless fortunate enough to be among those
claimants able to obtain a settlement or verdict early in
the process, certain Libby Claimants may not even recov-
er at all. Thus, the Libby Claimants' argument is without
merit.

*65 For the above reasons, the Court declines to re-
mand to the Bankruptcy Court for the purpose of obtain-
ing a hearing on this issue.

3. Recovery From Grace's Insurers in a Hypothetical
Chapter 7 Case

The Libby Claimants next contend that the Bankrupt-
cy Court erred in failing to consider their alleged rights to
recover compensation under Grace's insurance policies in
a hypothetical Chapter 7 case. They allege that while they
would be enjoined from pursuing insurance proceeds un-
der Chapter 11, they could proceed directly against
Grace's insurers under Chapter 7. Thus, they claim they
would receive more recovery through Chapter 7 liquida-
tion proceedings than under the Joint Plan, and that there-
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fore Grace's proposed reorganization plan is not within

the creditors' best interest. For the following reasons, the

Court reggcctﬁllly disagrees with the Libby Claimants'
Q

position =He

FN110. At the outset, the Libby Claimants' ini-
tial assertion that “the Bankruptcy Court erred in
refusing to consider [their] insurance rights un-
der Chapter 7" and that the bankruptcy judge
“did not appear to take issue with the need to
consider [their] insurance rights” is incorrect.
{Libby Br. 35) (emphasis added). The record is
clear that the Bankruptcy Court carefully consid-
ered the Libby Claimants' arguments. Moreover,
the Bankruptcy Court's Memorandum Opinion
specifically discusses the Libby Claimants' al-
leged rights to Grace's insurance. See fn re W.R.
Grace & Co., 446 B.R. 96, 127-28
{Bankr.D.Del.2011). Merely because the Bank-
ruptey Court ultimately rejected these arguments
does not mean that they were not seriously con-
sidered. Such assertions misstate the Bankruptcy
Court proceedings. Thus, the Court notes that the
Bankruptcy Court did not “refuse” to consider
the Libby Claimants' insurance argument, and
declines to find that the best interest of the credi-
tors test was viclated on these grounds.

As already established above, the Libby Claimants
have no direct right to Grace's insurance proceeds and
thus can only prevail on their argument if Grace's liability
to them is established. However, the Libby Claimants
have failed to establish such liability in their briefing
submitted to the Court, and “appellate courts should gen-
erally not address legal issues that the parties have not
developed through proper briefing.” Sw. Pa. Growth Alli-
ance v. Browner, 121 F.3d 106. 122 (3d Cir.1997); see
also Conchatta, Inc. v. Evanko, 83 Fed. App'x. 437, 441
(3d.Cir.2003); Coastal Owrdoor Adver. Grp., LLC v. Twp.
of Union. N.J. 676 F.Supp.2d. 337, 350 n. 16
(D.N.J.2009) (“It is not this Court’s job to make argu-
ments on behalf of the Plaintiff[.]”). There has been no
underlying judgment or settlement with the present Libby
Claimants that occurred post-bankruptey upon which lia-
bility may be premised. Nor have they provided any legal
authority to explain how liability is established under the-
se circumstances. Finally, there is no citation to or expla-
nation provided of any provisions in Grace's insurance
policies that indicate how and when insurance coverage
would be applicable. Instead, the Libby Claimants merely
outline a process for pursuing Grace's insurance, without
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actuaily showing this Court why they have a claim to it in
the first place. ! Accordingly, the Court refrains from
filling in the gaps of their argument.

FNI111. The Libby Claimants outline a process
for pursuing Grace's insurance policies in lieu of
actually establishing Grace's liability to them.
Under their proposed procedure, they assert that
each Libby Claimant would first file a Proof of
Claim in a Chapter 7 case, which would have the
effect of establishing Grace's liability under 11
U.S.C. 8§ 502(a). (Libby Br. 36.) However, this
assertion is incorrect. Section 502(a) says noth-
ing about liability, but rather merely states that
“[a] claim or interest ... is deemed allowed, un-
less a party in interest ... objects.” 11 US.C. §
502(a).

The next step in the Libby Claimants' pro-
posed procedure is that, upon an objection by
the Chapter 7 trustee, the extent of their claims
would need to be determined by jury trial un-
der 28 U.5.C. § 1411(s). Once again, however,
this statutory provision makes no mention of
liability, but rather only provides that Chapter
11 may not affect the right to a jury trial in
personal injury and wrongful death cases. See
28 U.S.C. § 1411(a).

The final step in the Libby Claimants' pro-
posed procedure is the assertion that the Libby
Claimants could bring an independent lawsuit
against Grace in a hypothetical Chapter 7 case
because they would not be enjoined from do-
ing so under the § 362 injunction. However,
whether or not the Libby Claimants could ac-
tually obtain relief from the automatic stay af-
forded by § 362 does not establish how Grace
is liable to them, but would merely allow them
to proceed forward with their claim. As such,
the Court rejects the Libby Claimants' pro-
posed liability procedure.

The Libby Claimants spend the remainder of their ar-
gument attempting to show that they stand to recover
more under Chapter 7 liquidation than under the Joint
Plan. To properly address these assertions, a brief digres-
sion is needed to provide some background on the opera-
tion of Chapter 7 liquidation cases versus Chapter 11 re-
organization plans in the context of the best interests of
the creditors test. As already stated, the best interest of the
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creditors test requires a comparison of a creditor's Chapter
11 recovery amount to its hypothetical recovery under
Chapter 7. Chapter 7 of the Code addresses the liquidation
process of an insolvent debtor, in which the property of
the bankruptcy estate is reduced to cash value in an at-
tempt to satisfy the debtor's outstanding liabilities to its
creditors. See Susan Power Johnston, Ivor Charles Wolk,
& Anne-Louise Williams, Basic Business Bankrupfey:
Jurisdiction, Venue, Chapter I & Chapter 3 of the Bank-
ruptey Code, 614 PLI/COMM. 43. 88 (1992). The pur-
pose of Chapter 7 is to fairly distribute the debtor's assets
among its creditors, and to give the debtor a fresh start
through discharge in bankruptey. Jd In comparison,
Chapter 11 addresses debtor reorganization, a process that
attempts to rehabilitate a business as a going concern ra-
ther than to liquidate it, fd. at 89. In Chapter 11 cases, the
filing of a bankruptey petition awards the debtor injunc-
tive relief from current and future litigation so that the
debtor has time to reorganize itself and emerge from
bankruptcy as a going concern. Jd ™2 Thus, in the pre-
sent case, the Libby Claimants correctly assert that the
automatic stay would prevent them from being able to
directly pursue claims against Grace and its insurance
under Chapter 11.

IN112. Injunctive relief in Chapter 11 cases is
initially available under 11 U.S.C. § 362. Section
362 applies to all cases filed under the Bankrupt-
cy Code (except for the exceptions outlined in
subsection (b) that are irrelevant here), regardless
of the specific Chapter. In special circumstances
under Chapter 11, supplemental injunctive relief
may be available under other statutory provisions
of the Code, such as the § 524(g) channeling in-
Jjunction available in Chapter 11 asbestos bank-
ruptcy cascs.

*66 Injunctive relief under Chapter 7 would operate
slightly differently in the instant case. After the filing of a
Chapter 7 bankruptcy petition, an automatic stay against
litigation would be put in place pursuant to 11 U.S.C. §
362(a). %13 The purpose of the automatic stay in this con-
text is “to protect the debtor from an uncontrollable
scramble for its assets in a number of uncoordinated pro-
ceedings in different courts, to preclude one creditor from
pursuing a remedy to the disadvantage of other creditors,
and to provide the debtor ... with a reasonable respite
from protracted litigation [.]” 4.5, Robins Co., Inc.v. Pic-
cinin, 788 F.2d 994, 998 (4th Cir.1986) (internal citations
omitted). The scope of protection afforded by the auto-
matic stay is broad, barring any action that “would inevi-
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tably have an adverse impact on the property of the bank-
ruptcy estate.” In rg Prudential Lines, Inc., 119 B.R. 430,
432 (S.D.N.Y.1990) (internal citations and quotations
omitted). Relief from the automatic stay is only available
under certain limited circumstances specifically outlined
in the Code. See 11 U.S.C. § 362(d¥1-4).

EN113. Section 362(a} states, in relevant part:

[A] petition filed under section 301, 302, or
303 of this title ... operates as a stay, applica-
ble to all entities, of:

(1) the commencement or continuation, includ-
ing the issuance or employment of process, of
a judicial, administrative, or other action or
proceeding against the debtor that was or
could have been commenced before the com-
mencement of the case under this title, or to
recover a claim against the debtor that arose
before the commencement of the case under
this title; (2) the enforcement, against the
debtor or against property of the estate, of a
Judgment obtained before the commencement
of the case under this title; (3) any act to obtain
possession of property of the estate or of prop-
erty from the estate or to exercise control over
property of the estate; (4) any act to create,
perfect, or enforce any lien against property of
the estate; (5) any act to create, perfect, or en-
force against property of the debtor any lien to
the extent that such lien secures a claim that
arose before the commencement of the case
under this title; (6) any act to collect, assess, or
recover a claim against the debtor that arose
before the commencement of the case under
this title; (7) the setoff of any debt owing to
the debtor that arose before the commence-
ment of the case under this title against any
claim against the debtor; and (8) the com-
mencement or continuation of a proceeding
before the United States Tax Court concerning
a tax liability of a debtor that is a corporation
for a taxable period the bankruptey court may
determine or concerning the tax liability of a
debtor who is an individual for a taxable peri-
od ending before the date of the order for relief
under this title.

11 G.8.C. § 362(a).
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The Libby Claimants allege that they would be able
to circumvent the injunction in a hypothetical Chapter 7
liquidation because “[i]t is routine for claimants to obtain
relief from the antomatic stay to pursue the debtor's insur-
ance coverage.” (Libby Br. 36.) ™! However, none of
the cases cited by the Libby Claimants stand for this
proposition, nor do they lead to the conclusion that Chap-
ter 7 liquidation would allow them to recover more under
Chapter 7 than under the Joint Plan filed pursuant to
Chapter 11, See In re New Era. Inc., 135 F.3d 1206, 1210
{7th Cir.1998); Admiral Ins. Co. v. Grace Indus., fnc., 409
B.R. 275, 278-79 (EDN.Y.2009Y; In re Walter 151
B.R. 1006, 1008 {Bankr.E.D.Ark .1993) (citing Green v
Welsh, 956 F.2d 30, 35 (2d Cir.1992)). While it is true
that the creditors in these cases were allowed to lift the
automatic stay and proceed against discharged debtors in
order to recover from their insurance, these cases all dealt
with the lifting of the automatic stay fo pursue a claim
against the debtor itself, rather than directly against its
insurance agency, See Green, 956 F.2d at 35 (*[W]e be-
lieve that § 524 permits a plaintiff to proceed against a
discharged debior solely to recover from the debtor's in-
surer. Applied here, this principle permits [the creditor] to
continue her suit against [the debtors] to establish liabil-
ity as a precondition to recovery[.]”) (emphasis added);
Walker, 151 B.R. at 1008 (*“[I]t is permissible to continue
prosecution against a debtor if such action is necessary to
prove liability as a prerequisite to recovery[.]”) (emphasis
added). In the instant litigation, the Libby Claimants seek
to pursue claims against Grace's insurance directly. Thus,
the legal authority they cite does not support their argu-
ment that they should be permitted to circumvent the §
362(a) automatic stay to pursue claims against Grace's
insurers, nor does it show the Court that the best interests
of the creditors test has been violated.

FN114. The Court notes that the federal courts
recognize four grounds upon which bankruptcy
courts may enjoin suits against debtors and their
assets and property. See Piccinin, 788 F.2d at
1003--04. In addition to two subsections of §
362,11 U.S.C. § 105 and 28 U.8.C. § 1334 also
permit federal courts to automatically stay litiga-
tion against insolvent debtors. Section 105 al-
lows bankruptcy courts to “issue any order, pro-
cess, or judgment that is necessary or appropriate
to carry out the provisions of [the Code],” which
has been interpreted to include enjoinment of lit-
igation against the debtor. See 11 1J8.C. § 103;
In re Davis, 730 F.2d 176, 184 (5th Cir.1984); In
re_Qtero Mills, e, 25 B.R. 1018. 1020
(D.N.M.1982) (internal citations omitted). Bank-
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Tuptcy courts have also granted a stay against lit-
igation pursuant to § 1334. See 28 1J.S.C. §
1334: Piccinin, 788 F.2d at 1003 (infernal cita-
tions omitted), Thus, the Court notes that in a
hypothetical Chapter 7 liquidation of Grace, the
bankruptcy court has wide discretion to grant an
automatic stay under any of these statutory pro-
visions. However, given that the Libby Claim-
ants solely premised their argument upon § 362,
the Court discusses only this statutory provision
in depth in its application to the present case.

*67 In fact, it appears to be settled law that, in appro-
priate circumstances, § 362(a) gives courts the power to
enjoin parties from proceeding against non-debtors. See
Piceinin, 788 F.2d at 1001-07. Subsection (a)(3) of the
statute directs a stay of any action against an entity from
obtaining possession of or exercising control over the
property of the bankruptcy estate. 11 11.5.C. § 362(a)(3).
Insurance coniracts and products liability policies are rec-
ognized to be within the statutory definition of “property”
under § 362. See id. at 1001 (citing n re Davis. 730 F.2d
at 184); In re Jolms Mansville Corp., 40 B.R, 219, 229
(S.D.N.Y.1984). It has been held that insurance policies
related to the bankruptcy estate constitute “valuable prop-
erty of a debtor, particularly if the debtor is confronted
with substantiai liability claims within the coverage of the
policy in which case the policy may well be ... the most
important asset of the debtor's estate,” and that therefore
“[a]ny action in which the judgment may diminish this
‘important asset’ is unquestionably subject to [the §
362(a) ] stay[.])” Piccinin. 788 F.2d at 1001 (internal cita-
tions and quotations omitted).”™ " In the instant litigation,
Grace's insurance policies certainly constitute an “im-
portant asset” of its bankruptey estate that are entitled to §
362(a) injunctive relief. Without the coverage provided by
its insurance, Grace would almost certainly be unable to
satisfy its outstanding liabilities and claims filed against
it. Chapter 7 proceedings would undoubtedly adversely
impact Grace's bankruptcy estate because of the “uncon-
trollable scramble for its assets” by thousands of personal
injury claimants in various courts nationwide. See id. at
998: Prudential Lines, 119 B.R. at 432, The avalanche of
claims would inevitably lead to a logistical nightmare and
a rapid decrease in Grace's available assets, with no cer-
tain way of knowing that any amount of recovery would
be greater than that afforded under the Joint Plan. In the
alternative, the predetermined and guaranteed recovery
available under the Joint Plan would certainly be within
Grace's creditors' best interests. As such, the Court finds
that the best interest of the creditors test has not been vio-
lated on these grounds.
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FN1135. The Court recognizes that Piccinin dealt
with a Chapter 11 proceeding. However, as ex-
plained above, supra, § 362 applies to cases filed
under both Chapter 7 and Chapter 11 of the
Bankruptcy Code. See 11 U.S.C. § 362(a) (stat-
ing that petitions filed under §§ 301, 302, and
303, provisions that address the commencement
of bankruptcy petitions under the Code operate
as an automatic stay); see also Johnston, supra,
at 101-03 (“[T]he criteria for eligibility of an en-
tity to a be a[Clhapter 11 debtor are the same as
those to be a[Clhapter 7 debtor[.]”). Thus, the
findings of Piccinin would be applicable in a hy-
pothetical liquidation of Grace under Chapter 7.

Finally, even if the Libby Claimants could somechow
circumvent the § 362 injunction under Chapter 7, their
argument still fails because they have not successfully
shown the Court that the amount they would recover un-
der Chapter 7 would indeed be higher than that under
Chapter 11. Under the best interests of the creditors test,
courts should only consider “the dividend the creditor
would receive from the [Clhapter 7 trustee—and only that
amount—for comparison with the dividend available un-
der the [Chapter 11] plan.” In re Dow Corning, Corp.,
237 B.R. 380. 411 (E.D.Mich.1999) (citing 7 Collier on
Bankruptey § 1129.03[7][b] ). This means that in a liqui-
dation proceeding, the Libby Claimants would be limited
to the pro rata amount awarded to them by the Chapter 7
trustee. ™% The Court, however, is unable to determine
that this pro rata distribution of funds would be in the
creditors’ best interest here because the Libby Claimants
have not provided any information showing that such a
recovery amount would be higher than recovery available
under Chapter 11. No information has been provided to
explain what circumstances would require Grace's insur-
ers to make payments, the amount and extent of such cov-
erage, or any limits on the policy coverage. The only
mention of the application of Grace's insurance policies at
all is in a footnote in the Libby Claimants’ appellate brief
generally listing certain sections of Grace's insurance pol-
icies with one of its insurers. No explanation accompanies
the list that explains how or why the Libby Claimants
would recover more under Chapter 7. Additionally, the
Libby Claimants have failed to take info account the fact
that Grace remains involved in litigation with its insurers
over the scope and coverage of its policies. Therefore,
they cannot definitively show that a Chapter 7 recovery
amount would actually be greater because the extent of
the policy coverage still remains largely unknown. With-
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out such information available to it, the Court is unable to
find that Chapter 7 liquidation would indeed be within the
creditors' best interest.

FN1i6. 11 US.C. § 704(a)1) provides that:
“The trustee shall collect and reduce to money
the property of the estate ... and close such estate
as expeditiously as is compatible with the best
interests of parties in interest{.]”

*68 For all the above reasons, the Court declines to
find that the best interest of the creditors has been violated
under the present circumstances. The Chapter 11 Joint
Plan would clearly provide the Libby Claimants with the
same, and likely even greater, amount of recovery than
would be available in a hypothetical Chapter 7 liquidation
of Grace. Moreover, the certainty and guaranty of at least
some amount of recovery under the Joint Plan is of tre-
mendous value, both monetarily and procedurally, to the
Libby Claimants, Therefore, the Libby Claimants' objec-
tions are overruled and the findings of the Bankruptcy
Court on this point are affirmed.

H. Impairment of Claims in Chapter 11 Reorganiza-
tion Plans

The Bankruptey Code requires a reorganization plan
to specify which classes of claims and interests are “im-
paired” and “unimpaired.” See 11 U.S.C. § 1123(a)(2-3);
In re Aleris Intl, Inc., BankrNo. 09-10478, 2010 WL
3492664, at *13-14 (Bankr.D.Del. May 13. 2010). Im-
pairment of claims is governed by § 1124 of the Code,
which provides that “a class of claims or interests is im-
paired under a plan unless, with respect to each claim or
interest of such class, the plan ... leaves unaltered the le-
gal, equitable, and contractual rights to which such claim
or interest entitles the holder of such claim or interest.” 11

U.S.C. § 1124(1); see also In_re Combustion Eng'e, Inc.,
391 F.3d 190, 216 n. 24 (3d Cir.2004); In re Polytherm

Indus., Jnc., 33 B.R, 823, 828 (D.C.Wis.1983) (“Whether
a class is impaired is determined by applying the tests
prescribed in § 1124, which are designed to identify the
classes of claims that are impaired; that is, materially and
adversely altered by the plan.”). The Third Circuit ad-
dressed the issue of impairment in Chapter 11 reorganiza-
tion plans in [n re PPl Enters. (U.S.}, Ine., 324 F.3d 197
{3d Cir.2003). The creditor in PPI Enterprises argued that
his unsecured claim was impaired by the debtor's reorgan-
ization plan because his potential recovery was limited by
§ 502(b)(8) of the Bankruptcy Code. Id. at 202. In its dis-
cussion, the court stated that:
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Each creditor has a set of legal, equitable, and contrac-
tual rights that may or may not be altered by bankrupt-
cy. If the debtor's Chapter 11 reorganization plan does
not leave the creditor's rights entirely “unaltered,” the
creditor's claim will be labeled as impaired under §
1124(1) of the Bankruptcy Code. If the creditor's claim
is impaired, the Code provides the creditor with a vote
that, depending on the value of the creditor's claim, may
be sufficient to defeat confirmation of the bankruptcy
plan.

Id. The court recognized that the Bankruptcy Code
creates a presumption of impairment in favor of creditors,
which can only be overcome if the reorganization plan
leaves the creditor's nonbankruptcy rights completely
unaltered. Id. at 203. The Third Circuit nonetheless found
that the creditor's rights in PPI Enierprises were not im-
paired because § 1124(1) is only violated if the impair-
ment results from the terms of the reorganization plan,
and not from the application of provisions in the Bank-
ruptey Code, fd at 204. Thus, courts should not use the
Bankruptcy Code as “the relevant barometer for [deter-
mining] impairment,” but rather should look to the ferms
of the reorganization plan itself as a potential source of
limitation upon the legal, equitable, or contractual rights
of a creditor. Jd.

*6%9 In the instant case, both the Bank Lenders and
AMH allege that their claims are impaired by the terms of
the Joint Plan. The Court considers each Appellant's
claims separately below.

1. The Bank Lenders' Claims™

EN1i7. The Bank Lenders and the Unsecured
Creditors Committee filed joint objections and
appellate briefs. Thus, for ease of reference, the
Court refers to these parties collectively herein-
after as the “Bank Lenders.” To the extent that
either party asserts a separate and independent
claim, the Court will clarify this in this Memo-
randum.

The Bank Lenders hold unsecured claims against
Grace. As described in detail above, under the Joint Plan,
the Bank Lenders will receive 100% payment of their
$500 million principal, as well as payment of post-
petition interest set at a 6.09% rate that converted into a
floating Prime Rate in 2006. The Bank Lenders' post-
petition interest rate under the Joint Plan is greater than
the federal judgment rate and the non-default rate set un-
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der their Credit Agreements with Grace, but less than the
set default rate. ™2 Grace claims, and the Bankruptcy
Court found, that no event of post-petition default oc-
curred, and that therefore the Bank Lenders are not enti-
tled to the post-petition default interest rate. The Bank
Lenders, however, maintain that Grace's bankruptey filing
per se, alleged failure to meet certain reporting require-
ments under the loan documents, and nonpayment of the
principal and post-petition interest all constitute events of
default under the Credit Agreements. Thus, the Bank
Lenders contend that, as a matter of state contract law,
they are entitled to the default interest rate specified in
their contractual agreements with Grace, and that the
Plan's failure to award them this legal contractual right to
which they are allegedly entitled constitutes impairment.

FN118. The non-default rate under the Credit
Agreements is 5.77% and the federal judgment
rate at the time of the bankruptey filing was 4
.19%. Under the Term Sheet, the interest rate
that would apply to the Bank Lenders’ claims is
6.09%,

a. Entitlement to the Post-Petition Default Interest
Rate

Before the Court can properly determine whether or
not the Bank Lenders are impaired by the Joint Plan, it
must initially determine whether they are entitled to the
post-petition defanlt interest rate under the Credit Agree-
ments in the first place. "2 The logical first step here is
that some event of default must have occurred in order for
the Court to find that the Bank Lenders are entitled to the
default post-petition interest rate. This requires a determi-
nation as to whether or not Grace's actions here constitut-
ed a “default” under the Credit Agreements entered into
by the parties. Due to the fact that no specific Code provi-
sion explicitly defines what constitutes an “event of de-
fault,” such an inquiry is governed by provisions in the
parties' contract or agreement. See fn re F.C.C., 217 F.3d
125. 136 n. 6 (2d Cir.2000) (citing In re NextWave Per-
sonal Comme'ns, Inc., 244 B.R. 253, 263 {Bankt.SD.N.Y
.2000) (“The existence of a default here depends upon an
interpretation of the FCC's regulations[.]”)). In this case,
the parties outlined what would constitute an event of
default in Section 10 of both the 1998 and 1999 Credit
Agreements. The Bank Lenders claim that three events of
default listed in Section 10 of the Credit Agreements oc-
curred here as a result of Grace's actions: (1) the filing of
Grace's own bankruptcy petition; (2) the alleged failure to
adhere to certain reporting requirements contained in the
parties' loan documents; and (3) the failure to pay the re-
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maining principal and interest after Grace filed for bank-
ruptcy.

FN119. To be clear, this Section of the Court's
Memorandum addresses the appeals related to
the Bankruptcy Court's May 19, 2009 Memoran-
dum Opinion finding that the Bank Lenders were
not entitled to the post-petition defanlt rate, /n re
W.R Grace & Co.. BankrNo. 011139, 2009
WL 1469831, at *1 (BankeD.Del. May 19,
2009). All other objections related to confirma-
tion, such as whether the Bank Lenders' lack of
entitlement to the default rate constituted im-
pairment, were addressed in the Bankruptcy
Court's January 31, 2011 Memorandum Opinion,
In re WR Grace & Co. 446 B.R. 96
(Bankr.D.Del.2011), and this Court's review of
objections to this 2011 Opinion are addressed
elsewhere in this Memorandum. By order of this
Court dated March 25, 2011, the Bank Lenders’
appeals of both these Bankruptcy Court deci-
sions were consolidated into one action. (No.
Civ. A. 11-199, Doc. No. 5, Stipulated and
Agreed Order Consolidating Appeals and Grant-
ing Relief from the Standing Order On Media-
tion.) In that Order, the Court ordered the parties
to jointly file combined briefs in support of their
consolidated appeals. (/d. at 2.)

*70 The first alleged event of default which the Court
considers is the filing of Grace's own bankruptcy petition.
Section 10 of the parties' Credit Agreements centains a
provision providing that in the event that Grace should
file for bankruptey, this action would constitute an event
of default under the contract. This provision constitutes
what is known as an “ipso facto ” clause. Ipso facto claus-
es are contractual provisions which expressly state that
upon a borrower's filing of a bankruptcy petifion, the
creditor may accelerate the payment of the entire unpaid
balance due under the terms of the contract. LT T. Small
Bus. Fin, Corp. v. Frederigue, 82 BR. 4. 6
(E.D.N.Y_.1987). Prior to the adoption of the Bankruptcy
Code in 1978, such ipso facto clauses were commonly
enforced. See In re Chatequgay Corp.. No. Civ. A, 92—
7034, 1993 WL 159969, at *5 (S.D.N.Y. May 10, 1993).
Now, however, it is well-established that ipso facto claus-
es are unenforceable as a matter of law under the Bank-
ruptcy Code. See id . (recognizing that “contract provi-
sions ... alter[ing] the rights or obligations of a debtor as a
result of the debtor's commencement of a case under the
Bankruptcy Code” are unenforceable); In re EBC I Inc.
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356 B.R. 631, 640 (Banksr.D.1Del.2006) (internal citations
omitted) (same); [ re Lehman Bros. Holdings, Inc., 422
B.R. 407, 414-15 (Bankr.S.D.N.Y.2010) (“It is now axi-
omatic that ipse facte clauses are, as a general matter,
unenforceable.”} (internal citations omitted); In_re
Hutchins, 99 B.R, 36, 57 {Bankr.D.Colo .1989) (“Bank-
ruptey default clauses are not favored and are generally
unenforceable under the Bankruptcy Code.”); In re Rose
21 B.R. 272, 276-77 (Bankr.D.N.J.1982). This is because
the whole purpose of filing for bankruptcy is to provide
the debtor with a “fresh start,” and enforcement of ipso
Jacto clauses would punish debtors by negating this cen-
tral purpose. Rose. 21 B.R. at 277,

The general prohibition against ipse facto clauses has
its roots in two specific sections of the Bankruptcy Code:
§§ 541(c) and 365(e)(1). Section 541(c¢) provides that,
despite a contractual provision between the parties to the
contrary, a debtor's interest becomes property of the bank-
ruptcy estate upon the filing of a bankruptcy petition and
the debtor does not lose the property due to its bankruptcy
petition X120 Section 365(e)(1) states that clauses in exec-
utory contracts 2! and unexpired leases that premise
default upon a party's commencement of a bankruptcy
action are unenforceable. =% The Bank Lenders point out
that the current dispute involves neither a forfeiture of the
property of the estate nor an executory contract. As such,
they allege that the general prohibition against ipso facto
clauses does not apply to their claims. This argument,
however, overlooks the fact that the ban on ipse facto
clauses has been interpreted to be much broader than the
confines of §§ 541(c} and 365(e}{1). Numerous courts
have prohibited enforcement of ipso facte clauses on
more general grounds not based on either statutory provi-
sion"™M2 See Rigas Nat'l Bank of Wash. v. Perry, 729
F.2d 982, 98485 (4th Cir.1984) (“This Court's enforce-
ment of a default-upon-filing clause would clearly intrude
upon th[e] policy” of giving debtors a fresh start in bank-
rupicy premised upon the automatic stay in § 362(d)}1));
Rose. 21 B.R. at 276-77 (finding that even though the
contract in issue was non-executory, the bankruptcy de-
fault clause could still not be enforced because it was con-
trary to the central purpose of the Bankruptey Code); in re
Periy, 29 B.R. 787, 790-91 (D.Md.1983) (finding that an
ipse facto clause in an installment contract that was non-
executory was nonetheless impermissible); fn re Railway
Reorganization FEstate, Ipc., 133 B R, 578, '583
{Bankr.D.Del.1991} (“Today courts continue to read the
Code's ipso facto sections broadly to effectuate code poli-
¢y and in recognition that bankruptcy matters are also
inherently proceedings in equity.”) (internal quotations
and citations omitted). Moreover, the legislative history of
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§ 365(e) itself appears to support this notion. The state-
ments in the legislative history indicate that Congress
recognized that ipso facto clauses generally have the ef-
fect of “hamper{ing] rehabilitation efforts™ in bankruptcy.
See, e.g, HR. REP. No, 95-959. 95th Cong. 1st Sess.
348-9 (1977); SEN, REP, No. 95-989, 95th Cong., 2d
Sess. 59 (1978), U.S.CODE CONG. & ADMIN. NEWS
1978, p. 6304. Courts have interpreted this legislative
history as “indicat[ing] that bankruptcy-default clauses
are to be invalid in all types of contracts, without limita-
tion.... The only congressional statement is clear that in
most, if not all, instances, such clauses are not enforcea-
ble.... Thus, there is simply no reason to assume that Con-
gress intended to make these clauses enforceable only in
non-executory contracts.” Rose, 21 B.R. at 276. As such,
the Court agrees with the general trend of the federal
courts that the prohibition against ipso facto clauses is not
limited to actions based upon §§ 541(c) and 365(¢}. The
Court therefore finds that the Bank Lenders cannot prem-
ise Grace's alleged default on the ipse facto clause in their
Credit Agreements.

FN120. Section 541(c) provides that:

(c)(1) [Aln interest of the debtor in property
becomes property of the estate ... notwith-
standing any provision in an agreement, trans-
fer instrument, or applicable nonbankruptcy
law—

(A) that restricts or conditions transfer of such
interest by the debtor; or

(B) that is conditioned on the insolvency or fi-
nancial condition of the debtor, on the com-
mencement of a case under this title, ...

{2) A restriction on the transfer of a beneficial
interest of the debtor in a trust that is enforce-
able under applicable nonbankruptcy law is
enforceable in a case under this title.

11 U.S.C. § 541(c)(1-2).

EN121. An executory contract is a contract under
which the obligation of both the bankrupt and the
other party to the contract are so far underper-
formed that failure of either to complete perfor-
mance would constitute a material breach excus-
ing performance of the other. Enter. Energy
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Corp. v. United States {in re Columbia Gas Svs.,

Inc.). 50 F.3d 233, 239 (3d Cir.1995).

FN122. Section 365(e) provides, in relevant part,
that:

(e)(1) Notwithstanding a provision in an exec-
utory contract or unexpired lease, or in appli-
cable law, an executory contract or unexpired
lease of the debtor may not be terminated or
modified, and any right or obligation under
such contract or lease may not be terminated
or modified, at any time after the commence-
ment of the case solely because of a provision
in such contract or lease that is conditioned

on—
ok &

(B) the commencement of a case under this ti-
tle[.]

11 U.8.C. & 365(e)}13(B).

FN123. In support of their argument, the Bank
Lenders rely heavily on Iy re Anchor Resolution,
Corp., 221 B.R. 330 (BankrI).Del, 1998). As a
decision of a bankruptcy court, the Court notes
that the findings in this case are not binding upon
it, but rather merely serve as persuasive authori-
ty. Regardless, the facts of Archor are very dif-
ferent from those in the case at hand. While the
bankruptey court in that case did recognize the
debtor's voluntary petition for bankruptcy as an
event of default under the parties’ two contracts
at issue, id. at 336, Anchor involved a complicat-
ed arrangement between the debtor and note pur-
chasers regarding a third-party financial institu-
tion loan that was secured by several of the
notes. fd. at 333-34. Moreover, the actions of the
debtor constituted both pre-petition and post-
petition defaults under the contracts. Id. This is
not the situation here, and Anchor is therefore
distinguishable.

*71 The Court next considers the Bank Lenders' as-
sertion that Grace's alleged failure to comply with certain
reporting requirements under the Credit Agreements con-
stituted an event of default. Specifically, the Bank Lend-
ers allege that Grace failed to furnish each bank with cer-
tificates and other financial information as required by
Section 8.2(a)~(c) of the Agreements, did not promptly
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give notice to appropriate parties as required by Section
8.7, and did not remedy these breaches within thirty days
as required under the contract. Section 10 the Credit
Agreements defines the events that would give rise to a
default. Nowhere in this Section is there any mention of a
requirement to furnish the aforementioned information to
the banks or else risk defaulting under the contract. Sec-
tion 10 is also devoid of any cross-reference to Sections
8.2 and 8.7, nor is there any mention of a thirty-day time
window to remedy a breach. While Sections 8.2 and 8.7
may refer to such reporting requirements, they cannot be
considered events of default unless they are explicitly
mentioned in Section 10. In fact, the Credit Agreements
themselves require this interpretation, as an “event of de-
fault” is specifically defined under the Agreements as
“any of the evenls specified in Section 10.” (See 1999
Credit Agreement, Section 1 Definitions, at D.I. 19322}
The failure to adhere to these reporting requirements
therefore does not constitute a grounds for default under
the Credit Agreements, =42

EN124, The Court notes that Section 10 does,
however, require that the Bank Lenders give
Grace notice of the acceleration of the loan in the
event of a default. (See id., Section 10(B)(ii).)
The record indicates that the Bank Lenders never
provided Grace with any such notice. The Bank
Lenders' demand for hypertechnical compliance
with the Credit Agreements by Grace, therefore,
is somewhat weakened in light of this fact.

The Court now turns to the question as to whether or
not Grace's failure to pay the post-petition interest and its
failure to repay the principal when the loans matured con-
stituted events of default entitling the Bank Lenders to the
default interest rate. The Bank Lenders contend that this
constituted an event of default under the Credit Agree-
ments, and that they therefore have a state law contractual
right to the default rate. Grace responds that by virtue of
its bankruptcy, it was precluded from paying the interest
post-petition or from repaying the principal when it be-
came due.

The record indicates that prior to its bankruptcy peti-
tion, Grace was current with its payment obligations to
the Bank Lenders.™% After Grace filed for bankruptcy in
2001, it stopped making these timely payments, and as a
result there has been a delay in the payment of principal
and interest ever since. While this delay in payment will
continue until the Joint Plan is confirmed, such a delay
resulting from the filing of a bankruptcy petition does not
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antomatically constitute an event of default entitling the
Bank Lenders to the higher default rate of interest set un-
der the Credit Agreements, ™=

FNi25. In Section III of their Appellate Brief,
the Bank Lenders put forth as one of the issues
presented on appeal that “1. The Bankruptcy
Court erred in concluding that no defaults exist
under the Credit Agreements on the basis that ...
{d) the Bank Lender Group agreed that Grace did
not owe any pre-petition interest on the Bank
Lenders' claims under the Credit Agreements.”
(Bank Lender Br. at 6.) This is, however, where
consideration of this issue ended. The Bank
Lenders did not pursue their objection regarding
pre-petition interest any further in their brief. In
fact, other sections of their brief solely reference
alleged post-petition defaults. (See, e.g., Bank
Lender Br. at 45, “Grace defaulted on its obliga-
tions dozens of times after it filed for bankruptcy
in 2001 [.]") As repeatedly explained above,
mere mention of an issue on appeal without ade-
quate explanation or briefing is not enough, and
the Court will not make their argument for them.
See Sw. Pa. Growth Alliance v. Browner, 121
F.3d 106, 122 (3d Cir.1997). The Bankruptey
Court found that: “It is undisputed that there
were no prepetition defaults with respect to the
obligations to the Bank Lenders and so no prepe-
tition interest is owed.” In re W.R. Grace & Co..
BankrNo. 01-1139. 2009 WL 1469831, at *2
(Bankr.D.Del. May 19, 2009). Absent the Bank
Lenders' introduction of evidence to the confrary,
this finding is therefore affirmed.

EN126. In support of their claim for the default
rate, the Bank Lenders heavily rely on the case
of In_re Chicago. Mihvaukee, Si. Paul & Pac.
RR., 791 F.2d 524 {7th Cir.1986), which held
that an indenture trustee was entitled to acceler-
ate payment when the debtor in question default-
ed under the parties' contracts after declaring
bankruptcy. Jd. at 527. The Bank Lenders con-
tend that the Bankruptcy Court “tofally ignored”
its reliance on this case. (See Bank Lender Br. at
54.) As an initial matter, this assertion is sum-
marily incorrect and misstates the proceedings
before the Bankruptcy Court. The record in fact
indicates that the Bankruptcy Court did consider
the holding of Chicago, but rejected it as unper-
suasive authority and outside the Third Circuit's
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jurisdiction. (See Hearing Trans., 09/29/08, at
60, JA 036928) (“Counsel: I believe we cited
that Chicago case in our brief. The Court: But
I'm not in Chicago. Counsel: Correct, Your Hon-
or. The Court; Okay. Counsel: We're not in the
Seventh Circuit.”) The Bankruptcy Court was
properly within its discretion to do so, and this
Court agrees with its reasoning. Nonetheless, the
Court will address Chicago because the Bank
Lenders continue to press the import of this case.

First, as the Bankruptcy Court made clear,
Chicago is a Seventh, not Third, Circuit case
and is therefore not binding upon either the
Bankruptcy Court or this Court. Even more so,
however, Chicago is a twenty-six year-old
case based on the now defunct Bankruptcy
Act, not the presently governing Bankruptcy
Code, See Chicago, 791 F.2d at 525-26 (“In
1977 the railroad petitioned for reorganization
under section 77 of the Bankruptey Act, 11
U.S.C. § 205 (1952 ed.) (which has since been
repealed but remains applicable to this pro-
ceeding[.]™). Today, the indenture trustee's
declaration of default after the debtor filed its
bankruptcy petition would violate the protec-
tion afforded by the § 362 automatic stay un-
der the Bankruptcy Code. See In re Optel. Inc.,
60 Fed. App'x. 390, 394-95 (3d Cir.2003); In
re Metro Sguare, Bankr.No. 4-88-2117, 1988
WL 86679, at *2 (Bankr.D.Minn, Aug. 10,
1988) (“[Ulnder 11 U.S.C. § 362, the creditor
is prevented from taking overt steps to accel-
erate the debt, including sending notices of de-
fault.”) (internal citations omitted); [n e Pay-
less Cashways, Inc.. 287 B.R. 482, 488
(Baokr. W.D.M0.2002). In fact, § 1124(2) of
the Bankruptey Code would allow the de-
acceleration of the debt at issue in Chicago.
See 11 11.8.C. § 1124(2). Thus, for the above
cited reasons, this Court likewise declines to
follow Chicago on this point of law.

When Grace filed for bankrupicy in 2001, its debt-
or—<reditor relationship with the Bank Lenders was sig-
nificantly altered. At this point, the Bankruptcy Code in-
tervened and became applicable law which had to be con-
sidered by both parties to the contract moving forward.
Section 363 of the Code “requires, as an element of basic
fairness and due process, notice, a hearing and court ap-
proval before actions impacting vital interests [of the
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bankruptcy estate] may be taken.” In re NextWave Pers.
Commc'ns, Inc, 244 B.R. 253,264
(Bankr.8.D.N.Y.2000). 22 This means that after Grace
filed for bankruptcy, it could only use the available assets
in its bankruptcy estate to continue making principal and
interest payments in accordance with the terms of an im-
plemented reorganization plan or pursuant to a court order
issued after notice and a hearing according due process to
all affected parties. See 11 UU.S.C. § 363, see also
NextWave, 244 B.R. at 275 (“It is fundamental in a Chap-
ter 11 case that the pre-petition claims of all creditors,
whether coming due pre-or post-petition, get paid only by
court order or in accordance with a court-confirmed plan
of reorganization .””). But the Joint Plan has not yet been
confirmed, and the Bank Lenders never applied to the
Bankruptcy Court for a court order seeking compelled
payment of the post-petition principal and interest. As
such, the Bankruptcy Code precluded Grace from con-
tinuing to make these post-petition payments. It follows
that because the Bankruptcy Code was the reason that
Grace did not make the post-petition principal and interest
payments, then Grace should not be held to have default-
ed under its contractual arrangement with the Bank Lend-
ers for this reason. As noted by the NextWave Court, “[i]t
is senseless to speak of a ‘default’ when, as a matter of
bankruptcy law, the debtors had neither the authority nor
the ability to make such payments absent notice and court
approval.” Id. at 276. To hold otherwise would punish
Grace for seeking bankruptcy relief.

EN127. The Bankruptcy Court's reliance on this
case is a source of significant dispute between
the parties because it was ultimately vacated for
lack of subject matter jurisdiction. Vacation of a
decision only affects its binding authority on
subsequent courts—the internal discussion re-
mains useful for persuasive autherity purposes.
See Brown v. Kelly, 609 F.3d 467, 47677 (2d
Cir.2010); Gutter v. EL DuPont de Nemours &
Co., No. Civ. A. 95-2152, 2001 WL 36086589,
at *6 (S.D.Fla.2001) (“[A] logical and well-
reasoned decision, despite vacatur, is always per-
suasive authority, regardless of its district of
origin or its ability to bind.”) (internal citation
omitted). In any event, NextWave was not bind-
ing upon the Bankruptcy Court in the first place
because it was a decision from a bankruptcy
court in the Southern District of New York.
Thus, the use of this case as persuasive authority
is entirely permissible under these circumstanc-
es, and this Court likewise gives effect to its per-
suasive reasoning.
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*72 Nonetheless, the Bank Lenders assert that Su-
preme Court precedent mandates that a debtor's “happen-
stance of bankruptcy” should not impair a creditor's state
law rights. Butner v. Uhnited States, 440 1.5, 48. 53
{1979} (internal citation omitted). However, in Butner, the
Supreme Court was careful to clarify the scope of its
holding, narrowing its reach by stating that state law
rights should not be impacted “[u]nless some federal in-
terest requires a different result[.]” /4. In the context of
bankruptcy, “Congress made a determination that an eli-
gible debtor should have the opportunity to avail itself of
a number of Cede provisions which [may] adversely alter
creditors' contractnal and nonbankruptcy law rights.” In re
PPl Enters. (US), Inc, 228 BR. 339, 344-45
{Bankr.D.Del.1998) (citing In re Johns—Manville Corp.,
36 B.R. 727, 735-37 (Bankr,$.1D.N.Y,1984)). Courts have
routinely recognized various sections of the Bankruptcy
Code as countervailing federal interests that can lawfully
alter state law contract rights. See PPI Enters., 228 B.R.
at 345 (providing examples of several Bankruptcy Code
provisions that lawfully alter debtor—creditor contracts);
In re Hudson Shipbuilders, Inc., 794 F.2d 1051, 1058 (5th
Cir.1986) (finding that federal bankruptey law could over-
ride state contract law in the context of determining rea-
sonableness of attorney's fees). Here, there are several
such important federal interests: (1) the overarching bank-
ruptcy principle rooted in § 362(a} that a debtor's bank-
ruptcy filing should afford it a fresh start and grant it
some temporary breathing room from its liabilities, based
on state law or otherwise, until it can effectively reorgan-
ize; (2} the Bankruptcy Code's central objective of facili-
tating a debtor's reorganization, as evidenced by §
1123(a)(3XG); and (3) the limits placed upon unsecured
creditors in bankruptcy due to their unsecured status,
found in § 502(bX2) of the Bankruptevy Code. Thus, even
if by some chance there was an event of default under the
Credit Agreements, the interests of federal bankruptcy
law at play here would nonetheless “require a different
result” and could therefore permissibly alter any state law
contractual rights that the Bank Lenders may have.

Under § 362(a) of the Code, a party filing for bank-
ruptcy is automatically granted temporary relief from the
assertion of any legal actions against it. See 11 U.8.C. §
362(2)(3); see also In re Al Bus. & Cmitv. Corp., 901
F.2d 325, 327 (3d Cir.1990). There is no question that the
impact of this federal bankruptcy law can factually and
legally alter prior contractual agreements between parties.
See NextWave, 244 BR. at 266 (stating that § 362 “en-
sures that contractual and State or Federal law rights and
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remedies ... will be precluded [or] held in abeyance” in
order for the “ultimate objectives” of Chapter 11 reorgan-
ization to be realized). However, as evidenced by the leg-
islative history of this statutory provision:

*73 The automatic stay is one of the fundamental debt-
or protections provided by the bankruptcy laws. It gives
the debtor a breathing speli from his creditors.... [It] al-
so provides creditor protection. Without it, certain cred-
itors would be able to pursue their own remedies
against the debtor's property. Those who acted first
would obtain payment of the claims in preference to
and to the detriment of other creditors.

See H.R.Rep. No. 595, 95th Cong., 2d Sess. 340
(1977), reprinted in 1978 U.5.CODE CONG. & ADMIN.
NEWS 6296, The statements in the statute's legislative
history amplify the underlying public policy in federal
bankruptcy law that a debtor’s bankruptey estate should be
maximized for the benefit of both the debtor and all of its
creditors. This policy is particularly important in reorgan-
ization cases, where the automatic stay is utilized to main-
tain the status quo and avoid piecemeal liquidation while
the debtor formulates a reorganization plan. See
NextWave, 244 B.R. at 266. If the Court were to give ef-
fect to the Bank Lenders' claim that Grace's failure to
make the post-petition payments constituted an event of
default, then it would encreach upon these fundamental
principles rooted in § 362(a)."* Having determined that
there has been no event of default, the Bank Lenders have
not satisfactorily explained how their request for a higher
interest rate would not be detrimental to Grace and its
other creditors by leaving the bankruptcy estate with few-
er funds available to repay them. The underlying policy
rationale of § 362(a) is an important federal interest here
that the Court must consider and that, even in the event of
a state law contractual default, could nonetheless compel
a different result.

FN128. The Bank Lenders rely on AM-—Haul
Carting, Inc. v. Contractors Cas. & Sur. Co., 33
F.Supp.2d 235 (S.D.N.Y.1998) for the proposi-
tion that the § 362 automatic stay does not nulli-
fy a debtor's defaults on its obligations after
bankruptcy. AM-Hau! involved a dispute be-
tween a general contractor, subcontractor, and
construction company. Id. at 238. The post-
petition default in question was the subcontrac-
tor's failure to perform certain work on the con-
struction project, as it was required to do under
the contracts. Id. at 240. This case is distinguish-
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able from AM—Haul. First, the contracts at issue
significantly differ. This case involves complex
financial loan contracts, not construction con-
tracts between contractors and subcontractors.
Moreover, AM—Haul did not deal with a massive
Chapter 11 reorganization plan akin to Grace's
Joint Plan. Most importantly, the default in 40—
Haul was not an alleged failure to pay post-
petition principal or interest payments, but rather
a failure to perform physical work as required by
the construction contract. There is nothing in the
Bankruptcy Code that would have prevented the
debtor in AM-Haul from performing physical
work that it was required to do by confract,
whereas here the ability to make post-petition
payments would be affected by the Code. As
such, the Court is not persuaded by the applica-
tion of AM—Haul to the instant dispute.

A second federal interest at play here is the Bank-
ruptcy Code's central objective of facilitating a debtor's
reorganization. The whole point of filing a Chapter 11
bankruptcy petition is to loosen the financial noose that
has been placed around the debtor's neck so that it can
reassess its available assets and liabilities and proceed
forward as a viable entity able to properly satisfy all of its
creditors and  outstanding  obligations.  Section
1123(a)(5)(G) of the Code facilitates this central objective
of reorganization, providing that a debtor's reorganization
plan shall “provide adequate means for the plan's imple-
mentation, such as ... curing or waiving any defavlt.” 11
U.8.C. § 1123(a)(5)XG). Although not explicitly defined,
curing a default has been interpreted to mean the reversal
of an event triggering the alleged default so as to return to
pre-default conditions during the reorganization period.
See NextWave, 244 BR. at 268 (“The “cure,’ although not
defined, is ‘reversal’ of the event that triggered the default
and a return to a pre-default status quo.”} (internal cita-
tions omitted); In re Taddeo, 685 F.2d 24. 26-27 (2d
Cir.1982) (stating that “[c]uring a default commonly
means taking care of the triggering event[.]”); [n re Char-
terr  Commcns, 409 B.R. 649, 653 n. 3
(Bankr.$.D.N.Y.2009) (same). Thus, even if a contractual
default occurred here, it would have to be cured or waived
in order for the Joint Plan to be properly implemented.
This means that the triggering event of default—for ex-
ample, Grace's failure to pay post-petition interest—
would be reversed and a return to the pre-default status
quo would be required. This statutory section therefore
serves as another example of an important federal inter-
est—the facilitation of a debtor's reorganization—that
could mandate a different result here and lawfully alter
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any state law contractual rights that the Bank Lenders
may have 122

FN129, The Bank Lenders also make an argu-
ment for the post-petition default interest rate
predicated on § 1124(2)(A), which provides that
a claim can only be unimpaired if the reorganiza-
tion plan “cures any such default that occurred
before or after the commencement of the case.”
11 U.S.C. § 1124(2¥A). The Bank Lenders ar-
gue that “[o]bviously, if a default must be cured,
the default must necessarily exist.” (Bank Lender
Br. at 48.) In making this argument, however, the
Bank Lenders undermine their other argument
that federal bankruptcy law has no effect on their
state law contractual rights under Butner. Section
1124(2)(A) basically provides that even if there
has been a default according to state contract
law, federal bankruptcy law requires that the
event be cured. This statutory section is actnally
another example of a federal law provision that
can lawfully affect otherwise applicable state law
rights.

Moreover, the legislative history of § 1124(2)
provides that: “The intervention of bankruptcy
and the defaults represent a temporary crisis
which the plan of reorganization is intended to
clear away. The holder of a claim or inferest
who under the plan is restored to his original
position, when others receive less or get noth-
ing at all, is fortunate indeed and has no cause
to complain.” S.REP. NO. 989, 95th Cong., 2d
Sess. 120 (1978), U.S.CODE CONG. & AD-
MIN. NEWS p. 5906. The statements in the
legislative history nicely illuminate the present
situation. Under Grace's Joint Plan, the Bank
Lenders will be “restored to their original posi-
tion”—they will receive full payment of the
principal, plus interest set at a rate higher than
both the federal judgment rate and non-default
rate under the Credit Agreements. The rate of
interest that the Bank Lenders will receive is
also higher than the rate awarded to all other
unsecured creditors in Class 9 under the Plan.
As such, the Bank Lenders are “fortunate in-
deed.” Id.

*74 Finally, § 502(b}(2) prohibits the allowance of
unmatured interest as part of an allowed unsecured claim.
It is well-established that when a debtor files for bank-
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ruptey, the acerual of interest on its loans is suspended,
and any subsequent claims brought by unsecured creditors
for the amount of this “unmatured interest” is prohibited
under § 502(b) of the Bankruptevy Code. See 11 U.S.C. §
502(b); ™ see also In re United Artists Theatre Co.,
406 B.R. 643. 651 (Bankr.D.Def.2009}. Thus, the general
rule is that payment of gny post-petition interest, whether
at a default or non-default rate, on pre-petition unsecured
claims is prohibited by the Bankruptcy Code. See United
Artists, 406 B.R. at 651. Whereas there are exceptions to
this general rule, none of them apply here.”™ If interest
on an unsecured claim is to be paid at all, it would only be
“paid on an allowed claim ... rather than as an allowed
claim.” In_re Dow Corning 244 B.R. 678, 685
{Bankr.E.D.Mich.1999). Thus, if the Court were to allow
Grace's failure to pay the post-petition interest to consti-
tute an event of default, this would likewise eviscerate the
federal bankruptcy interest of prohibiting payment of un-
matured interest to unsecured creditors during the pen-
dency of the debtor's bankruptcy. It is worth reiterating
what exactly the Bank Lenders stand to receive here: an
interest rate higher than both the federal judgment rate
and the non-default rate under the contracts. This is cru-
cial since, as unsecured creditors, the Bank Lenders could
otherwise be subject to the general ruie and possibly not
recover gny interest at all. Therefore, the § 502(b)(2) pro-
hibition of payment of unmatured interest is a third exam-
ple of an important federal interest which could—
assuming the Bank Lenders could prove it—lawfully ad-
versely affect creditor state law contractual rights, See
PPI Enters., 228 B.R. at 345 (listing § 502(b¥2} as a
Code provision that clearly alters creditor contractual and
nonbankruptcy law rights).

FN130. Section 502 states, in relevant part:

(a) A claim or interest ... is deemed allowed,
unless a party in interest, including a creditor
of a general partner in a partnership that is a
debtor in a case under chapter 7 of this title,
objects.

{b) [I]f such objection to a claim is made, the
court, after notice and a hearing, shall deter-
mine the amount of such claim in lawful cur-
rency of the United States as of the date of the
filing of the petition, and shall allow such
claim in such amount, except to the extent

that—
* k%

Page 79

(2) such claim is for unmatured interest[.]

11 U.S.C. § 502(a)(b)(2).

EN131. There are two exceptions to the general
rule that would allow creditors to proceed against
the debtor for the post-petition interest: (1) when
a creditor is oversecured under § 506(b); and (2)
under § 726(a)(5), when the debtor in interest has
sufficient funds on hand to pay the interest after
having satisfied all other allowed claims. Here,
the § 506 exception does not apply because the
Bank Lenders are un secured, not over secured,
creditors of Grace. The § 726(a)(5) exception, on
the other hand, provides that if the debtor in
question is solvent, then creditors can be paid the
post-petition interest “at the legal rate.” 11
U.S.C. § 726{a)(5). The Bank Lenders claim that
because Grace is solvent, this exception should
apply and they should be entitled to the post-
petition interest. Grace's solvency, however, was
never determined. As such, this exception is in-
applicable.

Based on all the above, the Court finds that the Bank
Lenders are not entitled to the default post-petition inter-
est rate because: (1) no event of default giving way to the
default rate has actually lawfully occurred here,™ ¥ and
therefore the Bank Lenders have no state law contractual
right to the requested interest rate; and (2) even if state
contract rights were present, they could lawfully be over-
ridden under Butner in light of the significant federal in-
terests involved here. Given that there has been no event
of default, there likewise is no entitlement to the post-
petition default rate. ™33 Therefore, the Bank Lenders'
claim of entitlement to the default interest rate is denied,
and, in accordance with the terms of the Joint Plan, they
will be repaid the full principle balance of their claims,
plus interest at the rates set forth in the Term Sheet
(6.09% from the 2001 Petition Date through December
31, 2005, and thereafter at a floating Prime Rate).

FN132. The Bank Lenders also make the argu-
ment that, regardless of whether an event of de-
fault occurred under these circumstances, they
are still entitled to a higher rate of interest be-
cause the principal loans matured during Grace's
bankruptcy. The Bank Lenders state that a dif-
ferent Section of the Credit Agreements—
Section 35.1(c)—governs when the loans have
matured and provides a different interest rate (the
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Alternate Base Rate plus 2%) that applies irre-
spective of Section 10. However, this higher in-
terest rate is not available merely because the
loans have matured. Rather, the higher interest
rate is available if Grace has failed to repay the
loans when they matured. As a factual and legal
matter, Grace could not continue to repay the
principal during the course of its bankruptcy. To
now require it to pay a higher interest rate as a
result of its bankruptcy petition would effective-
ly be punishing Grace for seeking the bankruptcy
relief to which it is lawfully entitled. As such,
this objection is overruled.

FN133. On June 20, 2011, Appellants filed a No-
tice of Supplemental Authority with the Court
(See Bankr.No. 11-199, Doc. 139). In this No-
tice, Appellants wished to inform the Court of a
recent decision in the Southern District of New
York, fn re General Growth Properiies. Ine.,
451 B.R. 323 (Bankr.S.D.N.Y.2011), that ad-
dresses very similar issues to those presently on
appeal in this case. The Court takes note of Ap-
pellants' due diligence and careful attention here.
Nonetheless, the Court finds General Growth
Properties unpersuasive because there remain
several key distinctions between that case and
the one at hand. First, General Growth Proper-
fies held that a secured creditor was entitled to
post-petition interest on its claim at the contrac-
tual default rate. /2. at 324. The Bank Lenders in
the instant dispute hold unsecured claims. Se-
cond, in General Growth Properties, the clause
in the contract including the event of default
premised on the commencement of a voluntary
bankruptcy case called for an immediate and au-
tomatic default and did not require the creditor to
provide notice of the default to any party. As
mentioned above, Section 10 of the Credit
Agreements at issue here required the Bank
Lenders to give Grace notice prior to calling the
event of default and accelerating the debt. Id.
Third, a significant portion of the court's analysis
in General Growth Properties, including its cita-
tion to and reliance on Second Circuit precedent,
was driven by the fact that the debtors in those
cases were unquestionably solvent. [d. at 328. In
fact, the debtor in General Growth Properties
was highly solvent, and made such significant
progress during the course of its reorganization
that it was able to re-list its stock on the New
York Stock Exchange even before emerging
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from bankruptcy. Id. at 325. This is certainly not
the case here, where Grace's solvency remains an
issue of hot dispute. Moreover, the General
Growth Properties Court relied on several equi-
table considerations in arriving at its decision,
including that the default rate would not consti-
tute a “penalty” to the “exceedingly solvent”
debtor, a lack of misconduct, and the fact that
payment of the default interest would not inflict
harm on other unsecured creditors or hamper the
debtor's emergence from bankruptey. Id. at 328—
29. Such equitable considerations are not present
in the instant case. Finally, the Court notes that
the only case to discuss and rely General Growth
Properties since it was filed, In_re Sw. Hotel
Venture, LLC. 460 B.R. 4, 35
(Bankr.DD.Mass.2011), did so in the context of
pre-petition events of default. Thus, the Court
acknowledges the similarity between the instant
case and General Growth Properties, but finds
the two cases distinguishable,

b. Section 1124(1) and Alleged Impairment Under the
Joint Plan

#*75 Under § 1124(1), the presumption of creditor
impairment is only overcome if the debtor's reorganiza-
tion plan does not adversely alter any of the creditor's
legal, equitable, or contractual rights. See 11 U.S.C. §
1124(1Y; PPI Enters.. 324 F.3d at 203: In re Nickels Mid-

way Pier. LLC, 452 B.R. 156, 164 (D.N.J.2011). Having

determined that the Bank Lenders have no right to the
post-petition default interest rate in the first place, it fol-
lows that the Joint Plan cannot impair any of the Bank
Lenders' legal, equitable, or contractual rights in violation
of § 1124, Tt is only logical that there can be no impair-
ment if there are no existing rights to impair.

Additionally, the Third Circuit in PPl Enterprises
specifically provided that once a debtor files its bankrupt-
cy petition, a creditor is only entitled to its rights under
the Bankruptcy Code, PP Enters., 324 F.3d at 205. As
such, any alleged impairment would have to “result] ]
from what the plan does, not what the [Bankrupicy Code]
does.” Id. at 204 (quoting In re Am. Selay King Corp., 90
B.R. 808, 81920 (Bankr.W.D.Tex.1988)) (emphasis in
original). Applying this point of law to the instant case,
any alleged impairment that the Bank Lenders may have
experienced would have to be a consequence of the Joint
Plan rather than application of various provisions of the
Bankruptcy Code. The Joint Plan itself, however, does not
alter any of the Bank Lenders' alleged rights. Instead, if
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the Court were to find any impairment here at all (which
it does not), such impairment would sclely stem from
operation of the Bankruptcy Code, most notably the §
302(b)2) prohibition against payment of unmatured,
post-petition interest. In fact, the Court notes that the
Third Circuit in PPI Enterprises found no impairment to
the creditor's claim based on the application of a different
subsection of the same exact statutory provision, § 502(b}.
Id at 204 (“[W]e hold that where § 502(b){(6) alters a
creditor's nonbankruptey claim, there is no ... impairment
under § 1124(1).”). It is unlikely that the Third Circuit
meant to sift the statutory grains of sand here so finely—if
it found no impairment on the basis of application of sub-
section (b)(6) to a creditor's claim, then it stands to reason
that there likewise would be no impairment from the ap-
plication of subsection (b)(2). Thus, the Court finds that
where the Bankruptcy Code alters any alleged nonbank-
ruptey claims that the Bank Lenders may have, there is no
alteration of legal, equitable, or contractual rights for the
purposes of § 1124(1) impairment under PPI Enterprises.
As such, the Bank Lenders' claims of impairment doubly
fail for this reason.

¢. Solvency and Impairment

A significant point of contention between the parties
is Grace's solvency. The Bank Lenders contend that Grace
is presumed to be solvent because equity will retain an
interest under the Joint Plan since Grace's shareholders
will still receive their sharcholder interests. On this point,
the Bankruptcy Court found that a presumption of post-
petition default interest is payable to the Bank Lenders
only if solvency has been cstablished. See In re W.R
Grace & Co., Bankr.No. 01-1139. 2009 WI 1469831, at
*5 (Bankr.D.Del. May 19, 2009). On appeal, the Bank
Lenders now allege that the Bankruptcy Court violated
Third Circuit precedent in PPI Enterprises “when it held
that the Bank Lenders' unsecured claims, while not being
paid the full amount of interest due on them, were never-
theless not impaired because Grace had not been estab-
lished solvent as a matter of fact.” (Bank Lender Br. 20.)
As an initial matter, this Court has already determined
that the Bank Lenders are not entitled to the default rate
of interest under the Credit Agreements. It follows that
they therefore are being paid the full amount of interest—
6.09% converted to floating Prime in 2006—owed on
their general unsecured claims under the Joint Plan. This
finding alone should end the inquiry. Nonetheless, due to
the significant debate between the parties surrounding this
issue, the Court pauses to opine on two points that are
relevant to the Bank Lenders' argument.
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*76 First, the Court will briefly comment on the issue
of solvency. The Bankruptcy Court ultimately found that
a determination of Grace's solvency could not be made as
a matter of fact;™3* and that the Bank Lenders' argu-
ments for a presumption of solvency were not supported
by the recerd or operation of law. Contrary to the Bank
Lenders' assertions that solvency “is not something that
has to be proven by creditors” and that “it is automatic
and taken as a given” under the present circumstances
(Bank Lender Br. at 57), the law is clear that the burden
was on them, as the objecting party, to prove solvency.
See In re FExide Techs, 303 BR. 48 58
(Bankr.D.Del.2003) (internal citations omitted). The
Bankruptcy Court found that the Bank Lenders did not
satisfy their burden and that there was insufficient evi-
dence to render Grace solvent. Specifically, a review of
the record indicates that, among other actions, the Bank-
ruptcy Court heard extensive testimony from witnesses on
behalf of both parties regarding Grace's solvency, con-
ducted a careful review of relevant caselaw, and consid-
ered Grace's potential solvency under three different mar-
ket accounting tests used to determine debtor salvency.
Most notably, the Bankruptcy Court oversaw numerous
estimation trials between the parties that sought to deter-
mine Grace's assets and liabilities, and the Bank Lenders
failed to establish Grace's solvency during these proceed-
ings."™3% After consideration of all the aforementioned
evidence, the Bankruptey Court held that Grace's solven-
cy could not be established because a final determination
of Grace's liabilities remains unknown. Rather than rehash
what was already properly done in the first place, this
Court notes that the Bankruptcy Court, which oversaw
administration of Grace's bankruptey estate for over ten
years prior to rendering its decision, was in the best pos-
sible position to consider this evidence. The record clearly
reflects that the Bankruptcy Court properly and carefully
considered all testimony and evidence before it prior to
making its decision. No abuse of discretion on its part is
immediately apparent to this Court. The Bankruptcy
Court's findings on the issue of solvency are therefore
affirmed

FN134. The Bank Lenders claim that the Bank-
ruptcy Court erroneously adopted a presumption
of insolvency by relying on Sierra Steel, Inc. v.
Torten Tubes, Inc, 96 B.R. 275 277 (9th
Cir.B.A.P.1989). The Bank Lenders contend that
Sierra Steel dealt with a preference action, not a
Chapter 11 reorganization plan, and therefore the
Bankruptcy Court's reliance on this case was im-
proper. A careful reading of the Bankmptcy
Court's Opinion indicates that it did not rely on
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Sierra Steel to establish a presumption of insol-
vency, but rather merely cited to it to support its
finding that a determination of solvency is a
question of fact, not law. Thus, the Bank Lend-
ers' objection on this point is without merit.

FN135. As part of what appears to be a tactical
litigation strategy, the Bank Lenders withdrew
from the estimation litigation. Nonetheless, the
record indicates that the Bankruptcy Court re-
peatedly informed interested parties, including
the Bank Lenders, that they would need to pre-
sent evidence if they wished to pursue any
claims based on Grace's solvency. Despite re-
peated invitations and opportunities, the Bank
Lenders never did so.

EN136. The Bank Lenders also claim that the
Bankruptcy Court improperly conflated the is-
sues of plan feasibility and selvency. The Bank-
ruptcy Court found that while a determination of
Grace's solvency could not yet be rendered, it
nonetheless held that the Joint Plan was feasible.
The Bank Lenders contend that these two con-
clusions are “irreconcilable.” (Bank Lender Br.
at 40.)

The issues of solvency and plan feasibility are
different, but nonetheless often interrelated. In
order to confirm a reorganization plan, §
1129(a)(11) of the Code requires that the debt-
or establish that its plan “present{s] a workable
scheme of organization and operation from
which there may be reasonable expectation of
success.” Corestates Bank, N.A. v. United
Chem. Techs., Inc, 202 BR. 33, 45
{E.D.Pa.1296). Bankruptcy courts can consider
a wide array of factors in determining whether
or not a plan is feasible, including whether the
reorganized debtor will emerge from bank-
ruptcy as a solvent entity. See [n re Magnatrax
Corp., BankrNo. 03-11402. 2003 WL
22807541, at *7 (Bankr.D.Del. Nov. 17,
2003Y; In re Duval Manor Assoc., 191 B.R.
622, 632 (Bankr.E.D.Pa.1996). Plan feasibil-
ity, however, only concerns a reorganized
debtor's solvency gfter it undergoes reorgani-
zation and is set to emerge from bankruptcy.
Whether or not the debtor is solvent prior to
confirmation of the plan is irrelevant to the
feasibility inquiry. Thus, it is possible that
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Grace could emerge from bankruptey as a sol-
vent entity after having undergone reorganiza-
tion. Indeed, that is the goal here. A determi-
nation of Grace's solvency prior to this point,
however, is unnecessary to render the Plan
feasible. As such, the Bankruptcy Court's deci-
sions regarding solvency and plan feasibility
are reconcilable, and the Bank Lenders' objec-
tion on this point is without merit.

Second, the Bankruptcy Court did not run afoul of
PPI Enterprises. It is true that in that case the Third Cir-
cuit found that “to be unimpaired, the claim must receive
postpetition interest.” PPI Enters., 324 F.3d at 206, 207
(agreeing with bankruptcy court's analysis in fn re PP
Enterprises  (US), Ime. 228 B.R. 339, 352
{(Bankr.D.Del.1998)). The Bank Lenders attempt to use
this language to stand for the proposition that a claim will
be considered impaired unless the creditor is paid post-
petition interest af the default rate. This interpretation is
not plausible, however, because PPI Enterprises did not
address a creditor's right to a default interest rate specified
in the parties' contracts.

*77 Moreover, the Bank Lenders claim that PPI En-
terprises applies equally in solvent and insolvent debtor
cases. But PPl Enterprises said nothing about inselvent
debtors. Rather, the Third Circuit favorably cited to a
footnote in a bankruptcy court decision which stated that
“a solvent debtor must ... pay post-petition and pre-
confirmation interest on a claim to have a class consid-
ered ‘unimpaired.” “ In re Rocha 179 B.R. 305,307 n. 1
(BankrM.D.Fla.1995). Therefore, PPI Enterprises at
most stands for the proposition that a claim must receive
some form of post-petition interest in a selvent debtor
case to qualify as unimpaired. The Third Circuit did not
provide that inselvent debtors must afways pay post-
petition interest, let alone at a contractual default rate, to
their unsecured creditors. Thus, the Bankruptey Court was
correct to find that “Jo]ur research has indicated, at best, a
presumption of postpetition default interest payable to
unsecured creditors only when solvency has been deter-
mined as a matter of fact].]” In re W.R Grace & Co.,
BankrNo. 01-1139, 2009 WI. 1469831. at *5
{Bankr.D.Del. May 19, 2009). Its holding is therefore in
line with—and not contrary to—the Third Circuit's hold-
ing in PFPI Enterprises. As stated above, sclvency has not
been conclusively established here as a matter of fact.

Even if the Court were to assume that Grace was sol-

vent, = for purposes of this discussion only, it still
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would not make a difference becawse PPI Enterprises
does not stand for the proposition that unsecured creditors
must receive post-petition interest at the contractual de-
fault rate in order to render their claims unimpaired. Ra-
ther, PPI Enterprises can at most be applied here to re-
quire the Bank Lenders fo receive some form of post-
petition interest, regardless of whether or not that interest
is at the contractual rate of interest. Other cases, including
the Bank Lenders' oft-cited Chicago, support this interpre-
tation. See Chicago, 791 F.2d at 528 (providing that if the
debtor is solvent, then “the task for the bankruptcy court
is simply to enforce creditors' rights according to the tenor
of the contracts that created those rights™); fn re Gen-
carelli, 501 F3d 1, 7 (1st Cir.2007) (“Let us be perfectly
clear. This is a solvent debtor case and, as such, the equi-
ties strongly favor holding the debtor to his contractual
obligations as long as those obligations are legally en-
forceable under applicable non-bankruptcy law.”); In re
Dow Corning, 456 F.3d 668, 672-73 (6th Cir.2006) (dis-
cussing contractual provisions for insurance in a solvent
debtor cases) (emphasis added). Here, the Joint Plan is
consistent with the Third Circuit's language in PP Enter-
prises: even though the Bank Lenders have not estab-
lished a right to the contractual default rate, they will
nonetheless receive some post-petition interest—at a rate
that is higher than both the non-default and federal judg-
ment rate—in a case where solvency has not been estab-
lished. This is all that P.PI Enterprises requires.

FN137. Additionally, PPI Enterprises does not
support the Bank Lenders' definition of solvency
in this case. The Bank Lenders define solvency
as “not balance sheet solvency,” but “equity re-
taining value because it is only in that instance
that an increase in one creditor's distributions
will not diminish other creditors’ recoveries[.]”
(Bank Lender Br. 30.) PPI Enterprises, however,
did not define solvency, and certainly did not
hold that a debtor whose equity retains value un-
der its reorganization plan impairs its creditors
and must pay them post-petition interest. In fact,
the Third Circuit agreed with the bankruptcy
court's analysis below in PPI Enterprises, which
had stated that, “[i]Jn large Chapter 11 cases, it is
possible to have numerous leases rejected, the
resulting claims capped pursuant to § 502(b}(6),
and value retained by interest holders, Thus,
Congress clearly contemplated value being given
to equity holders even where creditors’ nonbank-
ruptcy law rights are materially adversely affect-
ed by the Code.” PPI Enierprises, 228 B.R. 339,
346 {Bankr.D.Del. 1998), aff'd 324 F.3d 197, 207
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{3d Cir.2003). As such, the Bank Lenders' reli-
ance on this case to support its definition of sol-
vency as equity retaining value is misplaced.

*78 For all the above reasons, the Court therefore
overrules the Bank Lenders' objections on the grounds
that the Bankruptcy Court erred in concluding that: (1) no
defanlts exist under the Credit Agreements; (2) the Bank
Lenders are not entitled to contractual default rate under
the Credit Agreements; (3) the legal rate of interest is the
federal judgment rate; {4) there was not encugh evidence
to find that Grace is solvent under these circumstances;
and (5) the Joint Plan leaves the Bank Lenders' claims in
Class 9 unimpaired under § 1124 of the Bankruptey Code.
The Bankruptcy Court's findings on these grounds are
therefore affirmed.

2. AMH's Claims
a. Entitlement to Post—Petition Interest

Under Grace's Joint Plan, claims in Class 7 either fail
into the traditional property damage category in Class 7A,
or the American ZAI property damage category in Class
7B. Claims in Class 7A are further delincated as “re-
solved” claims or “unresolved” claims. Resolved claims
are those that have already been settled through a settle-
ment agreement reached by the parties or an appropriate
court order, while unresolved claims are those that still
remain in dispute. Both types of claims are subject to
slightly different distribution procedures for payment,™">*
but the Plan ultimately calls for all claims in Class 7A to
be paid their full allowed amount. AMH's claims are tra-
ditional property damage claims and therefore fall within
Class 7A. Moreover, its claims are unresolved because
AMH has not yet reached an agreement with Grace.

FN138. Section 3.1.7(b) of the Joint Plan pro-
vides that resolved claims in Class 7A are to be
paid in accordance with the appropriate settle-
ment agreements, stipulations, or orders that
have been put in place. Unresolved claims in
Class 7A are to be paid pursuant to the proce-
dures set forth in the Class 7A CMO.

AMH contends that this categorization of its claims is
incorrect. Rather, AMH believes that its claims in Class
7A should be categorized as impaired because Class 7A
claimants are not entitled to recover interest on their
claims, thereby affecting their legal rights. In order to be
impaired by the Joint Plan on these grounds, AMH would
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first need to show that it was entifled to the interest in
some way. The general rule in bankruptcy is that “unse-
cured creditors are not entitled to recover post-petition
interest.”™ fn re Wash. Mut, Inc., BankrNo. 08-12229
2011 WL 4090757, at *29 (Bankr.D.Del. Sept. 13, 2011)
(citing United Sav. Assn v. Timbers of Imwood Forest
Assocs., Ltd.. 484 U.S. 365. 372-73 (1988)). An unse-
cured creditor can only circumvent this rule if the debtor
at issue is found to be solvent, Id,

In the instant case, however, the issue of solvency
was never determined, despite the Bankruptcy Court's
willingness to do so. See fn re W.R. Grace & Co., 446
B.R. 96. 107 (Bankr.D.Del.2011} (stating that no party
chose to pursue litigation regarding debtor solvency).
Thus, the Court applies the general rule here, and finds
that, as an unsecured creditor, AMH has no direct right to
the post-petition interest, and its claims are therefore not
impaired B4

EN139. AMH also asserts that Class 7A should
be categorized as an impaired class because the
Joint Plan denies it the ability to pursue its
claims in its preferred forum in South Carolina.
The Court already discussed this matter, supra,
when addressing AMH's objection to the struc-
ture of the PD Trust. Given that the Court has al-
ready found that AMH was not denied a choice
of forum since it willingly submitted itself to the
Bankruptcy Court's jurisdiction, AMH's impair-
ment argument on these grounds is rendered
moot and the Court need not opine on it any fur-
ther here.

Even if AMH could somehow show that it was enti-
tled to the post-petition interest, its argument would still
fail because its claims are not “materially and adversely”
affected by the Joint Plan. fn re Polytherm Indus., Inc., 33
B.R. 823, 828 {ID.Wisc.1983)}. Rather, the Plan provides
that all claims in Class 7A will be paid 100% of the al-
lowed amount. Moreover, the Class 7A Deferred Payment
Agreement actually provides for payment of interest for
all property damage claims that have been allowed against
the trust. (See Deferred Payment Agreement (Class 7A
PD), Ex. 27, JA 000859.) Therefore, AMH's objection
further fails on these grounds. As such, the Court affirms
the Bankruptcy Court's finding that AMI was properly
categorized as a Class 7A unimpaired claimholder.

b. The Effect of Impairment on Voting Rights
*79 The distinction between impaired and unim-
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paired claims is important because only impaired classes
have a right to vote to accept or reject a reorganization
plan. See Poiytherm, 33 B.R. at 828 Unimpaired claim-
holders, on the other hand, are “conclusively presumed to
have accepted the plan, and [their] participation in or ap-
proval of the reorganization plan is not necessary for the
plan to gain confirmation by the bankruptcy court.” fi7 re

Drexel Burnham Lambert Grp., Inc., 960 F.2d 285, 290
(2d Cir.1992) (internal citations and quotations omitted).

Moreover, § 524{g} has additional requirements in
place for voting procedures under Chapter 11 reorganiza-
tion plans related to debtor asbestos liability. Specifically,
in order to accept the debtor's reorganization plan, the
statute requires that all classes that are affected by the
trust's distribution procedures must vote to accept the plan
by a majority of at least 75%. See 11 US.C. §
S2Hg{ BTV bb).

AMH alleges that its placement in an unimpaired
class negatively impacts its voting rights. This contention,
however, is without merit. Sections 6.1 and 6.3 of the
Joint Plan provide that all impaired classes are entitled to
vote on acceptance or rejection of the Plan, while all un-
impaired classes are conclusively presumed to have voted
to accept the Plan. The Plan recognizes, however, that
Class 7 is actually one class split into two subclasses, with
Class 7A categorized as an unimpaired class and Class 7B
categorized as an impaired class, Section 524(g) would be
violated if the two subclasses were treated differently for
voting purposes. Cognizant of this fact, the Plan Propo-
nents crafied the Joint Plan so that the votes of all claim-
ants in Class 7 would be solicited and tabulated as one,
single class. Therefore, even though Class 7A is catego-
rized as an impaired class, the terms of the Joint Plan pro-
vide that it is still entitled to vote on the Plan's acceptance
or rejection. Having already determined above that AM-
H's claims are properly categorized in Class 7A, AMH
would thus still be allowed to vote. As such, its voting
rights have not been negatively impacted. ™ To the con-
trary, the Class 7 voting rights indicate that the Plan Pro-
ponents and Bankruptcy Court meticulously scrutinized
the terms of Plan to make sure that it complied with all
provisions of the Bankruptcy Code. Thus, AMH's objec-
tion to the Joint Plan on these grounds is overruled.

FN140. In a separate but related argument, AMH
argues Class 7A was improperly “lump[ed] to-
gether” with Class 7B for voting purposes, and
that this “classification scheme” also negatively
impacts its voting rights. First, the Court notes
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that claim classification and vote solicitation are
two entirely distinct concepts under the Bank-
ruptey Code, and therefore the underlying prem-
1se of AMH's claim is incorrect. Regardless, it
makes no difference whether Classes 7A and 7B
were lumped together for voting purposes be-
cause Class 7A, independent of Class 7B, voted
overwhelmingly in favor of the Plan. Thus, even
if Class 7A would have voted separately upon
acceptance or rejection of the Joint Plan, AMH's
claims would still have been subsumed by a ma-
jority vote of Class 7A in favor of the Plan.

L The Libby Claimants' Right to Trial by Jury Claims

The Libby Claimants assert that the Bankruptcy
Court erred in confirming the Joint Plan because its pre-
sent structure deprives them of their constitutional and
statutory rights to a jury trial. As described above, the
Joint Plan provides two forms of claims processing: Ex-
pedited Review and Individual Review, If a claimant is
dissatisfied with the outcome of these two procedures, he
can seck further review through mediation and non-
binding arbitration. If the claimant is still dissatisfied after
exhausting these options, he can then elect to have his
claims liquidated in the tort system by jury irial. Howev-
er, if a claimant elects to proceed to jury trial, his poten-
tial recovery under the Joint Plan is limited to the lesser of
the amount of the jury verdict or the Maximum Value
established by the TDP, The Libby Claimants allege that
this “lesser-of” limitation on their recovery places an un-
due burden on the exercise of a constitutional right, as
well as violating their statutory rights under 28 U.S.C. §
1411. The Court considers each argument separately be-
low.

1. Rights Under the Seventh Amendment to the United
States Constitution ™

EN141. The Libby Claimants also allege that the
Joint Plan viclates their constitutional rights un-
der the Montana Constitution. Normally, federal
courts may abstain in favor of state court adjudi-
cation if there is an unresolved question of state
law which only the state courts could authorita-
tively construe, and which may avoid the unnec-
essary decision of a federal constitutional issue.
RR. Commn of Tex. v. Pulinan Co. 312 U.S.
496 (1941Y; Conover v, Montemuyra, 477 F.2d
1073, 1079 (3d Cir.1973). It is a well-established
rule, however, that when a state constitutional
provision essentially mirrors the portion of the
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federal Constitution at issue in a case, then the
federal court need not abstain from deciding the
case. See Wisconsin v. Constantineau, 400 U.S,
433, 439 (1971); Stephens v. Tielsch, 502 F.2d
1360, 1362 (9th Cir.1974) { “[I]t would entail
wasteful duplication of effort to send cases back
for state adjudication in the circumstances pre-
sent here. Litigants would have two bites at the
apple—first in state court, then in federal court—
both on essentially the same constitutional
claim.”). The Supreme Court of Montana has
held that the right to a jury trial under the Mon-
tana Constitution is “the same as that guaranteed
by the Seventh Amendment.” Linder v. Smith

193 Mont. 20. 23, 629 P.2d 1187, 1189
(Mont.1981} (internal citations omitted). Thus,
because the state and federal constitutional pro-’
visions are virtually identical, this Court need not
abstain from deciding this case on Pullman ab-
stention grounds.

*80 The Seventh Amendment to the United States
Constitution guarantees the right to a jury trial in suits at
common law. 2 “The heart of the [Seventh Amend-
ment] is to decide what constitutes the province of the
Jury as trier of the facts[.]” Pierre v. E. dir Lines, 152
E.Supp. 486, 488 (D.N.1.1957). In Granfinanciera, S.4. v.
Nordberg, 492 1.8, 33 (1989), the Supreme Court of the
United States stated that suits at common law refer to
“suits in which legal rights [are] to be ascertained and
determined, in contradistinction to those where equitable
rights alone [are] recognized [.]” Jd. at 41 (internal cita-
tions and quotations omitted}. The notion of “legal rights”
within the meaning of the Seventh Amendment encom-
passes actions secking monetary damages. See Cuirtis v.
Loether, 415 TS, 189, 195-96 (1974) (noting that dam-
ages are the “traditional form of relief offered in the
courts of law™); Dairvy Queen. Inc. v. Woods, 369 U.S,
469, 476-77 (1962) {(stating that a complaint seeking

monetary relief is “unquestionably legal” in nature); fn re
G-I Holdings, 323 B.R, 383, 60102 (Bankr.D.N.J.20G5

(same). While this Court has not previously ruled on the
issue, it hereby agrees with and adopts the view of sister
courts within the Third Circuit that have concluded that
the claims of “asbestos claimants are legal in nature, and
thus, they carry with [them] the Seventh Amendment
guarantee of a jury trial” for the purpose of “liquidating
their respective claims[.]” G- Holdings. 323 B.R. at 605,
607 (internal quotations omitted). ™% Thus, while the
Court acknowledges that Appellants have a constitutional
right to a jury trial within this context, it finds that the
Libby Claimants have not satisfactorily established that
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this constitutional right is infringed upon by the Joint
Plan.

FN142. U.S. CONST, amend. VII (“In Suits at
common law, where the value in controversy
shall exceed twenty dollars, the right of trial by
jury shall be preserved, and no fact tried by a ju-
1y, shall be otherwise reexamined in any Court of
the United States than according to the rules of
the common law.”).

FN143. Although the facts of G-I Holdings are
very similar to the instant case, the two cases dif-
fer as to what exactly a jury may consider under
the respective plans. The debtor corporation in
G-I Holdings proposed a scheme in which all
asbestos personal injury claims would be liqui-
dated through the application of a medical ma-
trix. G- Holdings, 323 B.R. at 588. Similar to
Grace's Expedited Review procedure, the matrix
provided seven Scheduled Disease Categories,
cach with a set recovery amount, established by a
central committee as an expeditious method for
resolving asbestos personal injury claims. fd. at
590-91. The G-I Holdings scheme allowed
claimants to obtain jury trial review of the com-
mittee’s decision in an Article III court. /d at
595. However, the only issues which could be
contested and reviewed by a jury were the disal-
lowance of claims based on the failure to meet
certain medical criteria, and the categorizations
assigned to claims, Id Moreover, the commit-
tee's decision could only be set aside if it was
found to be arbitrary or capricious. Id. Thus, if a
dispute arose during discovery or application of
the matrix that did not address categorization or
disallowance of a claim, that issue could not be
appealed to a jury. Therefore, the G-I Holdings
Court found that the scheme did in fact violate
the asbestos claimants' Seventh Amendment
rights. Id . at 607.

In contrast, the Joint Plan in the instant litiga-
tion allows a jury to consider all disputes on
appeal, not just certain issues. The jury can
make its own findings de novo, rather than be-
ing limited to determining whether a commit-
tee acted arbitrarily or capriciously in making
its decision. Most significantly, a claimant un-
der the Joint Plan is not restricted from having
a jury determine the amount of his recovery.
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Thus, based on these crucial differences be-
tween the two plans, the Court finds that G-
Holdings is distinguishable from the case at
hand.

The Libby Claimants do not object to the Joint Plan
because its structure and procedure for the liquidation of
personal injury claims does not allow them to pursue their
constitutional right to a jury trial. In fact, they
acknowledge that they ultimately can obtain a jury verdict
if they are dissatisfied with their categorizations or
amounts awarded under Expedited Review, Individual
Review, arbitration, and mediation. The Libby Claimants
instead argue that the “cap™ imposed by the asbestos
trust—the lesser of the jury verdict or the Maximum Val-
ue established by the TDP—serves as a constructive limi-
tation upon their constitutional right to a jury trial because
a jury might not be the ultimate determinant of their
award amount. The Libby Claimants do not cite to any
legal authority to support this argurment.

The general view of the federal courts, however, is
that the measuring of damages by a jury constitutes a mat-
ter of “practice” rather than of “right,” and that there “is
no violation of the constitutional guarantee of a jury trial
in the limitation of the amount of damages.” Pierre, 128
F.Supp. at 488—89 (emphasis added.) The federal courts
regularly uphold limitations on monetary relief in various
analogous areas of federal litigation, primarily through the
use of jury verdict caps ™ and fixed rules of compensa-
tion. ™% Their justification for doing so is rooted in the
Re-Examination Clause of the Seventh Amendment 24
The Third Circuit has held that such limits on compensa-
tion are constitutional because they do not require courts
to “reexamine” jury verdicts within the meaning of the
Seventh Amendment nor to impose their own factual de-
terminations regarding what a proper award may be, but
rather merely mandate that courts implement a legislative
policy to reduce the amount recoverable to that which the
legislature deems reasonable, Davis v. Omitowoju, 883
F.2d 1155, 1162 (3d Cir.1989). Thus, “[w]here it is the
legislature which has made a rational policy decision in
the public interest, as contrasted with a judicial decision
which affects only the parties before it, it cannot be said
that such a legislative enactment offends either the terms,
the policy or the purpose of the Seventh Amendment.” [d.
at 1165,

FN144. The litigation related to the September
11th Victim Compensation Fund (*9/11 Fund™)
is particularly analogous to the instant case. Un-
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der the 9/11 Fund, victims of the terrorist high-
jackings and their families could file claims for
compensation without having to prove fault or
show a duty on the part of any defendant. fn re
Sept. 11 Litiegtion. 280 F.Supp.2d 279, 286

(S.D.N.Y.2003). Congress appointed a Special
Master to determine the amount of victims' com-

pensation, which was capped at $250,000 for
non-economic damages and subject to various
formulas and schedules for economic damages.
Id. at 286, 287. Moreover, punitive damages
were unavailable. Id. If claimants were dissatis-
fied with the amount granted to them by the Spe-
cial Master, they could request a hearing to prove
entitlement to a higher amount. Celgio v. Fein-
berg, 262 F.Supp.2d 273. 282 (S.D.N.Y.2002). If
claimants remained dissatisfied after the hearing,
they could then opt to pursue their claims in the
normal tort litigation process, where the aggre-
gate of their damages would be capped at the
limits of the defendants' liability insurance. Id.
Although the 9/11 Fund was not directly chal-
lenged on Seventh Amendment grounds, the dis-
trict court held that its structure was “entitled to
judicial respect” and “d [id] not infringe on [the]
plaintiffs' constitutional and statutory rights.” Jd.
at 290. In short, the Court notes the similarities
between the structures of the Grace asbestos trust
and the 9/11 Fund, and takes notice of the fact
that this analogous fund was found to be consti-
tutional by the Southern District of New York.

The federal courts have also regularly upheld
caps on jury verdict amounts directly on Sev-
enth Amendment grounds. This is particularly
evident in the capping of jury verdicts in med-
ical malpractice actions. See Davis v
Omitowoju, 883 F.2d 1155, 1159-65 (3d
Cir.1989) (providing an extensive historical
and legal analysis of the Seventh Amendment
regarding caps on jury verdicts and ultimately
finding that the cap in question did not violate
the Constitution); see also Gasperini v. Crr.
for Humanity, fnc., 518 U.S. 415, 429 n. 9
(1996} (recognizing that the courts of appeals
regularly find that district court application of
statutory caps on medical malpractice jury
verdicts does not viglate the Seventh Amend-
ment); Snrith v. Botsford Gen. Hosp., 419 F.3d
513,.519 (6th Cir.2005) (finding that Michi-
gan's cap on jury verdicts in medical malprac-
tice actions does not violate the Seventh

Amendment); Boyvd v. Bulala, 877 F.2d 1191,
1196 (4th Cir.1989) (finding that Virginia's
statutory cap on damages in medical malprac-
tice actions does not run afoul of the Seventh
Amendment); Esiate of McCall v. United
States, 663 F.Supp.2d 1276, 1299 n. 37 (N.
D.Fla.2009) (noting that Seventh Amendment
constitutional challenges to jury verdict caps in
medical malpractice cases in Florida are re-
jected on a regular basis by the federal courts).

Aside from medical malpractice actions, the
federal courts have also routinely recognized
and upheld the constitutionality of jury verdict
caps and fixed rules of compensation in a wide
array of federal legislation, including, inter
alia, limitations on: compensation for victims
of natural disasters, wrongful death awards,
personal injury awards, product liability
awards, civil rights violations, and violations
of international air transportation laws and
regulations. See, e.g., Hemmings v. Tidyman's
Inc.. 285 F.3d 1174, 1202 (9th Cir.2002)
{(holding that a cap on Title VII compensatory
damages does not violate the Seventh
Amendment); Estate of Sisk_v. Manzanares.
270 F.Supp.2d 1265, 127778 (D.Kan.2003
(finding that capping award amounts in wrong-
ful death cases does not “reexaming” a jury’s
verdict), EEQC v, CEC Enferm't, Inc., No.
Civ. A. 98-698. 2000 WL 1339288, at *2]1-22
(W.D.Wis. Mar. 14, 2000} (upholding jury
verdict cap in employment discrimination set-
ting); Franklin v. Mazda Metor Corp., 704
F.Supp. 1325, 1330-35 (D.Md.1989) {finding
that a cap on personal injury damages resulting
from a defective antomobile does not violate
the Seventh Amendment); Pierre v. E. Air
Lines, 152 F.Supp. 486, 486 (D.N.IL1957) (
“This court opines that there is no conflict be-
tween the provision of limitation of liability in
the Warsaw Convention and the VIIth
Amendment to the Constitution.”).

FN145. Legislative rules enacted by Congress
that establish set levels and schedules of com-
pensation are frequently utilized in the federal
judicial system. The Seventh Amendment only
requires that a jury make the factual findings re-
garding a plaintiff's particular grievance. Pierre.
152 ¥.Supp. at 488. Therefore, as long as the ju-
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ry is the trier of facts in a given case, the court
may apply a legislatively-enacted rule that con-
trols the plaintiff's ultimate remedy without vie-
lating the Seventh Amendment. Bulala, 877 F.2d
at 1196 (“If a legislature may completely abolish
a cause of action without violating the right of
trial by jury, we think it permissibly may limit
damages recoverable for a cause of action as
well.”) (internal citation omitted). A common
example is a congressionally-enacted statute au-
thorizing the doubling or trebling of jury awards.
The federal courts have found that a jury's factu-
al findings are not disturbed in such cases, de-
spite the fact that the jury did not set the ultimate
amount of recovery. See Canpos—QOrrego v, Ri-
vera, 175 F.3d 89. 95-96 (1st Cir.1999) (finding
that a court's doubling of a jury's award in an
employment discrimination case did not violate
the Seventh Amendment).

FNI146. U.S. CONST. amend. VII (“... no fact
tried by a jury, shall be otherwise reexamined in
any Court of the United States[.]”) (emphasis
added).

%81 In the instant case, when Congress enacted §
524(g), it made a policy decision to allow debtor corpora-
tions in asbestos-related bankruptey proceedings to reor-
ganize their corporate structure to be able to satisfy their
current and future asbestos liabilities. See iz re Conibus-
tion Eng'g, Inc., 391 F.3d 190, 234 (3d Cir.2004). In do-
ing so, it acted with the dual intent of benefitting both the
debtor corporations, by allowing them to proceed forward
as economically-viable entities, and the claimants, by
ensuring that all are entitled to receive some level of
compensation. 140 CONG. REC. S. 4523 (Apr. 20, 1994).
Congress then authorized the appointment of legal repre-
sentatives to oversee the management of the trust and
ensure that the goals of § 524(g) are achieved.

Vested with this legislative authority, the legal repre-
sentatives in the Grace litigation established the current
structure of the Joint Plan, which allows for the determi-
nation of ¢laimant compensation by a jury. By the same
token, however, the legal representatives also established
the challenged de facto cap on an individual's compensa-
tion. They made this well-reasoned decision, no doubt, to
ensure that there would be enough money available for all
present and future claimants' recovery—a decision direct-
ly in accordance with the legislative goals of § 524(g).
Thus, the current structure of the Joint Plan would not
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require a “reexamination” of a jury's verdict in contraven-
tion of the Seventh Amendment. Rather, it merely in-
volves implementation of a legislative policy. It is accord-
ingly constitutionally sound on Seventh Amendment
grounds. 247

FN147. While a damage cap might raise a consti-
tutional red flag if its fixed sum is so low as to be
arbitrary or irrational, this would implicate due
process concerns rather than the Seventh
Amendment. Regardless, this is not at issue in
the present case. The cap imposed by Grace's
trust allows the Libby Claimants to obtain up to
the Maximum Value of their claim—an amount
determined to be fair after years of careful con-
sideration by medical, government, and legal ex-
perts who sought to ensure uniformity of com-
pensation and fund availability for all claimants.

Furthermore, the Libby Claimants are not required to
participate in the asbestos trust pursuant to the Joint Plan.
The benefit of the Joint Plan is that participants avoid
unpredictable piecemeal litigation, thereby ensuring the
availability of more funds for claimant compensation. In
return for receiving the benefit of ensured compensation,
plan participants are restricted to the structure of the TDP.
The election to participate in the Joint Plan is, however,
entirely voluntary. Claimants are not restricted from in-
stead opting to bring an individualized lawsuit against
Grace. Although the lawsuit would be stayed for a period
of time due to the § 524(g) injunction, this temporary de-
lay would not result in a Seventh Amendment violation
since the case would still ultimately be tried before a jury.
Thus, there is nothing preventing the Libby Claimants
from exercising their Seventh Amendment rights through
an independent jury trial in the tort system outside the
context of the asbestos trust. The Libby Claimants may
not, however, reap the benefits of both the Joint Plan and
an independent jury trial--either they must wait to pursue
an independent jury trial with the mere possibility of ob-
taining a larger jury verdict and the potential of an award
less than the trust's Maximum Value, or they may elect to
participate in the Joint Plan and its benefit of ensured, but
limited, compensation. Under both options, the Appel-
lants can pursue a jury verdict, thereby eliminating any
Seventh Amendment concerns.

*82 Finally, the Libby Claimants' argument runs con-
tra to § 524(g)'s explicit requirement to treat all “present
claims and future demands that involve similar claims in
substantially the same manner 11 US.C. §
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324(2)(2UB)I1XV). One of Congress' primary intentions
in creating § 524(g) was to ensure uniform treatment of

all claimants. I the Libby Claimants were not subject to
the de facto cap on jury verdicts and judgments under the
TDP, they would actually receive preferential treatment
under the Plan in comparison to other similarly situated
claimants within Class 6. Moreover, § 524(g} was also
designed to ensure that present claimants do not exhaust
all of the debtor's assets before future claimants have even
manifested injuries, H.RREP. NO. 103--835 at 41
(1994), reprinted in 1994 U.S.C.C.AN. 3349; 140
CONG. REC. 84523 (Apr. 20, 1994) (statements of Sena-
tor Brown and Graham); see also Iu re Grossman'’s, Inc.,
607 F.3d 114, 12627 (3d Cir.2010) (discussing legisla-
tive history of § 524). If the Libby Claimants were ex-
empt from the cap on damages, not only would this result
in non-uniform treatment among claimants, but it would
also rapidly deplete available funds in the trust set aside
for other current and future claimants. This treatment is
exactly what § 524(g) was designed to prevent.

For all the above reasons, the Court finds that the
Joint Plan does not violate the Libby Claimants' constitu-
tional right to a trial by jury.

2. Statutory Rights Pursuant to Section 1411(a)

In conjunction with their constitutional claim, the
Libby Claimants also assert that they have a statutory
right to a jury trial pursnant to 28 U.S.C. § 1411(a). Sec-
tion § 1411(a) states that causes of action arising under
“[Tlitle 11 do not affect any right fo trial by jury that an
individual has under applicable non-bankruptcy law with
regard to a personal injury or wrongful death tort claim.”
28 U.S.C. § 1411(a). As described in detail below, the
Court finds that the Libby Claimants' statutory right to a
jury trial has not been violated.

The Libby Claimants have three options available to
them when deciding what course of action to follow re-
garding their recovery—none of which infringe upon their
statutory rights to pursue a jury verdict. Under the first
option, the Libby Claimants may elect to participate in the
Joint Plan, and may choose to accept a set award estab-
lished by the structure of the plan under Expedited Re-
view, Individual Review, arbitration, or mediation. Alt-
hough § 1411(a) provides that Title 11 actions should not
affect the right to a jury trial in personal injury or wrong-
ful death cases, this does not of course mean that such
cases must be tried before a jury. See fu re Dow Corning
Corp., 215 BR. 346, 360 (Bankr.E.D.Mich.1997). For
example, parties in a personal injury case may accept a
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settlement in lieu of going to trial, even though they have
a right to pursue a jury verdict regarding their claims. Jd.
Similar to reaching a settlement, if a claimant under the
Joint Plan in the instant litigation chooses this first option,
he does so in lieu of a jury trial. Such a decision is entire-
ly voluntary, and thus cannot be said to violate one's
statutory right to a jury trial. Under the second option, a
Libby Claimant can elect to participate in the Joint Plan,
but may reject the proposed award and instead opt to pur-
sue his claim through a jury trial in standard tort litiga-
tion. Once again, the individual is not precluded from
having a jury hear his claims. The third and final option
available to the Libby Claimants is the pursuit of a sepa-
rate jury trial outside the context of the Joint Plan. This
third option obviously does not run afoul of the jury trial
right since the claimant himself opts to directly pursue a
jury verdict. Therefore, the Court finds that none of the
three options available to the Libby Claimants regarding
their recovery violate their § 1411 statutory right to a jury
trial.

*83 Finally, the Court provides some clarity on an is-
sue raised by both parties—the apparent conflict between
§ 524(0) and § 1411{a). When briefing the Court on this
issue, Grace argued that when two statutes such as §
324(g) and § 1411(a) conflict with one another, the statute
that is later in time and more specific should control,
which in the instant case is § 524(g). On the other hand,
the Libby Claimants argued that § 1411{a} should centrol
because it expressly provides for jury trial rights, whereas
§ 524(g) is silent on this point. At first glance, these two
statutory provisions are seemingly in conflict. However,
closer scrutiny reveals that the two provisions can be
aligned with one another and, if possible, should be read
in harmony. See Morton v. Mancari, 417 U.8. 535, 551
{1974) (“[W]hen two statutes are capable of coexistence,
it is the duty of the courts, absent a clearly expressed con-
gressional intention to the contrary, to regard each as ef-
fective.™); JEM. Agric. Supply, inc. v. Pioneer Hi—Bred
Int'l Inc., 534 U.S. 124, 14344 (2001) (same).

Section 1411(a) has been interpreted to be a statute
that is “strictly procedural in nature” and that “comes]
into play only when a right to trial is established.” Dow
Corning, 215 B.R, at 360. G-I Holdings established that
asbestos injury claims carry with them the guarantee of a
jury trial for the purpose of claims liquidation in a bank-
ruptcy proceeding. 323 B.R. 583, 607
{Bankr.D.N.J.2005). Thus, the Libby Claimants' right to a
jury trial has been established and the requirements of §

1411(a) “come into play” at this point. Section 1411(a)
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provides that no part of Title 11 may affect an individual's
right to a jury trial in personal injury and wrongful death
claims. 28 U.S.C. § 1411(a}. In the context of the instant
litigation, this means that § 524(g) of Chapter 11 may not
affect the jury trial right. At no point does § 524(g) ex-
plicitly mention the requirement of a jury trial. Rather, as
described extensively above, § 524(g) provides authority
for the creation of an asbestos personal injury trust to op-
erate through various mechanisms to pay similar claims in
substantially the same manner. 11 US.C. §
524()(2UBYiX V). Thus, so long as the “mechanisms”
authorized by § 524(g) do not overrun the jury trial right
guaranteed by § 1411(a), neither statutory provision has
been violated. Therefore, both § 524(g) and § 1411{a) can
be read in harmony with one another, and the require-
ments of both statutory provisions remain intact in the
present case.

Based upon this Court's conclusions that the Libby
Claimants' have not been deprived of either the constitu-
tional or statutory rights to a jury trial, the Bankruptcy
Court's holding on this point is affirmed.

J. The Fair and Equitable Test and The Absolute Pri-
ority Rule

Section 1129(a) of the Bankruptcy Code lists sixteen
conditions that must be satisfied prior to a reorganization
plan's confirmation under Chapter 11. ™% Satisfaction of
these conditions is mandatory, with the exception of sub-
section (a)(8), which addresses acceptance of the plan by
impaired classes. Corestates Bank, N.A. v. United Chem.
Techs., Inc., 202 B.R. 33, 46-47 (Bankr.E.D.Pa.1996); In
re Yasparre, 100 B.R, 91, 93 (Bankr.M.ID.Fla.1989). This
subsection is not mandatory because the Bankruptey Code
provides that even if an impaired class rejects the plan
under section (a), the plan may nonetheless still be con-
firmed through the “cram-down™ provisions of section (b)
of the statute. fd.; see also In re Phila. Newspapers, LLC,
599 F.3d 268, 304 (3d Cir.2010) (Section 1129(b) pro-
vides circumstances under which a reorganization plan
can be “crammed down the throats of objecting credi-
tors™) (internal citations and quotations omitted).

FN148. Section 1129(a)(1} states that a court can
only confirm a reorganization plan if it “com-
plies with the applicable provisions of this title.”
11 U.S.C. § 1129(a)(1). Montana and the Crown
objected to confirmation of the Plan on the
ground that it violates this statufory provision,
Section 1129(a}{1), however, is an “umbrella”
statutory section that ensures compliance with
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other more specific sections of the Code. In par-
ticular, § 1129(a)(1) is predominantly aimed at
ensuring compliance with § 1122 and § 1123,
discussed supra, which address classification of
claims and contents of the plan. See fn re TCT 2
Holdings, ILILC. 428 BR. 117, 132
(Bankr DN.L2010);, In re G-I Holdings, Inc.,
420 B.R. 216, 258-60 (D.N.1.2008); In re Tex-
gco, Ine.. 34 BR. 893, 803
{Bankr.S.D.N.Y.1988). The Court has already
discussed any objections raised pursuant to these
particular statutory sections, supra, and therefore
finds that Montana and the Crown's § 1129(a)(1}
objections are also overruled.

*84 Section 1129(b) sets forth the fair and equitable
test, which requires that a reorganization plan be fair and
equitable to each non-accepting class of impaired claims
or interests under the plan, Section 1129(b) provides, in
relevant part, that:

[1]f all of the applicable requirements of subsection (a)
of this section other than paragraph (8) are met with re-
spect to a plan, the court, on request of the proponent of
the plan, shall confirm the plan notwithstanding the re-
quirements of such paragraph if the plan does not dis-
criminate unfairly, and is fair and equitable, with re-
spect to each class of claims or interests that is impaired
under, and has not accepted, the plan.

11 U.8.C. § 1129{b){1}. Subsection (b){2) of the stat-
ute goes on to set forth the nonexclusive requirements for
meeting the fair and equitable test. One of these require-
ments is that the reorganization does not violate the abso-
lute priority rule. The absolute priority rule is “a judicial
invention that predated the Bankruptcy Code. It arose
from the concern that because a debtor proposed its own
reorganization plan, the plan could be ‘too good a deal’
for that debtor's owners.” /n_re Armsirong World Indus..
Inc., 432 F.3d 507, 512 (3d Cir.2005) (quoting Bank of
Am. Nat'l Trust & Sav. Assoc. v. 203 N. LaSalle St. P'ship,
526 U.S. 434, 444 {1999)). In its simplest terms, the abso-
lute priority rule requires that “creditors of a debtor in
bankruptcy reorganization receive payment of their claims
in their established order of priority, and that they receive
payment in full before lesser interests—such as those of
equity holders—may share in the assets of the reorganized
entity .” T yasparro, 100 B.R. at 95.

EFN149. The absolute priority rule is codified in §
1129(b){2), which states, in relevant part:
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(2) For the purpose of this subsection, the con-
dition that a plan be fair and equitable with re-
spect to a class includes the following re-

quirements:
Rk

(B) With respect to a class of unsecured
claims:

(i) the plan provides that each holder of a
claim of such class receive or retain on ac-
count of such claim property of a value, as of
the effective date of the plan, equal to the al-
lowed amount of such claim; or

(i) the holder of any claim or interest that is
junior to the claims of such class will not re-
ceive or retain under the plan on account of
such junior claim or interest any property[.]

11 U.S.C. § 1129(b)2)B)(i-ii).

Several Appellants—specifically Montana, the
Crown, BNSF, AMH, ™ and Garlock—contend that the
Joint Plan runs afoul of the fair and equitable test of §
1129(b), and therefore also viclates the absolute priority
rule incorporated within that statutory section. These ar-
guments, however, are all without merit because the fair
and equitable test does not apply under the circumstances
present in this case.

FN150. The Court recognizes that Appellant
AMH has a slightly different claim than the other
objecting parties because its claims fall within
Class 7A, a subclass that is deemed unimpaired,
but still entitled to vote under the terms of the
Joint Plan due to the status of its counterpart,
Class 7B, as an impaired class. Regardless, Class
7 as a whole voted in favor of the Joint Plan, and
therefore the fair and equitable test also does not
apply to AMH's claims,

It is a well-known legal rule in Chapter 11 reorgani-
zation litigation that “[u]nder § 1129(b), a finding that a
plan is ‘“fair and equitable’ is required only in the context
of a cramdown[.]” fn_re Dow Corning Corp.. 244 B.R.
678. 693 (Bankr.E.D.Mich.1999} (internal citation omit-
ted). There is, however, no opportunity for a cramdown in
this case. A cramdown would only be possible if the plan
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could not be confirmed because an entire class of im-
paired creditors had voted against confirmation of the
plan. See In re Exide Techs, 303 BR, 48, 78
{Bankr.D.Del.2003); Corestates Bank, 202 B.R. at 47; In
re Winters, 99 B.R. 658. 663 (Bankr.W.D.Pa.1989}. Noth-
ing is being “crammed down the throats of the objecting
creditors” here because all impaired classes entitled to
vote—Class 6 (personal injury claimants), Class 7B
{American ZAI claims), Class 8 (Canadian ZAI claims),
and Class 10 (Equity Interests)—all voted overwhelming-
ly to accept the Joint Plan. Phila. Newspapers, 599 F.3d at
304. Specifically, Montana, the Crown, and BNSF all
have indirect claims for indemnity and/or contribution
arising from Grace's asbestos liability. It has already been
established, infra, that these claims are properly classified
within Class 6.2 Class 6 voted 99.51% in number and
99.39% in dollar amount in favor of the Joint Plan. It is
inconsequential that these Appellants object to the Plan on
an individual basis because application of the fair and
equitable test only depends on how an impaired class as a
whole voted. See Winters, 99 B.R, at 663 (“Only after it is
apparent that an impaired class objects is it necessary to
determine whether or not the plan is capable of confirma-
tion[.]”") (emphasis in original); see also In ye United Ma-
ring, Inc., 197 BR. 942, 948 (Bankr.S.D.Fla.1996} (a
“lone dissenter” cannot rely on § 1129(b) to support its
objection to the reorganization plan). As such, the fair and
equitable requirements of § 1129{(b} do not apply here
because the impaired classes and interests in this case all
voted to accept the Plan.

EN151. Montana, the Crown, and BNSF argue
that their claims are distinct from other claims in
Class 6, and that had they been classified as their
own class under the terms of the Joint Plan, this
class would have been impaired and voted
against the Plan's confirmation. This argument,
however, is unfounded. First, it is a classification
argument governed by § 1122, and not the §
1129(b) fair and equitable requirement. Moreo-
ver, it is an enfirely baseless claim since there is
no separate class for these creditors' claims under
the terms of the Joint Plan. The Court refuses to
rule on the basis of a mere hypothetical that in no
way adequately portrays the present structure of
the Plan. Having already decided that Montana,
the Crown, and BNSF's claims are properly clas-
sified in Class 6, supra, the Court need not opine
on this matter any further here.

*85 Given that § 1129(b) does not apply to this case,
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the absolute priority rule likewise does not come into play
here. The requirements of the absclute priority rule are
subsumed within the rest of the cramdown requirements
set forth in §_1129(h). See Armnsirong, 432 F.3d at 512
(describing the codification of the absolute priority rule as
one of the requirements of 1129(b)); In re PWS Holding
Corp., 228 F.3d 224, 237 (3d Cir.2000) (discussing the
absolute priority rule as part of the many requirements set
forth by § 1129(b)); Yasparro. 100 B.R. at 94 (“Section
1129(b)2¥B} includes the absolute priority rule.”}, The
absolute pricrity rule, therefore, only applies to confirma-
tion of a plan that attempts to cram down an impaired
class that voted against acceptance of the Plan. This is not
an issue here.

Therefore, the Court finds that neither the fair and
equitable test nor the absolute priority rule are viclated
under these circumstances. Accordingly, Appellants' ob-
jections on these points are overruled, 232

FN152. In their appellate brief, Montana and the
Crown argue that the fair and equitable test has
been violated because, inter alia, the Trust Advi-
sory Committee (“TAC”) “wields considerable
control and influence over the trustees and the
governance of the trust” thai is “fundamentally
unfair and inequitable” and an “impermissible
conflict of interest.” (Montana Br. at 46.) Alt-
hough its objection is improper because the fair
and equitable test does not apply here, the Court
nevertheless pauses to comment on this particu-
lar objection.

The TAC is a committee of attorneys enlisted
for the purpose of protecting the rights of pre-
sent persconal injury claimants. It has been a
feature of Chapter 11 asbestos litigation since
the Johns Manville case. The TAC is a sepa-
rate entity from the PI FCR—the individual
appointed by the Bankruptcy Court for the
purpose of representing the interests of future
personal injury claimants. The TAC is also
distinet from the U.S. Trustee(s) appointed to
represent the trust. In fact, given that the Trus-
tees are not usually attorneys with vast experi-
ence in asbestos litigation, the TAC was creat-
ed with the intent to advise them and to further
facilitate administration of the trust.

As the Bankruptey Court properly found, Ap-
pellants' objection on these grounds is entirely
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speculative. The record and the parties' appel-
late briefs are devoid of any evidence that the
TAC has or will at some point engage in any
improper conduct. Moreover, the Joint Plan
has specific procedures in place to protect the
parties' interests and avoid conflicts of interest.
For example, the TAC and PI FCR are only
involved in matters related to the general ad-
ministration and implementation of the trust,
The Trustees, not the TAC or PI FCR, deter-
mine whether a particular claim satisfies pay-
ment criteria and how those claims should be
paid. The Trustees, in turn, hold fiduciary du-
ties to all Trust beneficiaries. Furthermore, the
TAC and PI FCR have identical consent rights,
and both are limited. Neither may withhold
consent unreasonably, and both must explain
in written detail their objections to any course
of action within thirty days. If a dispute re-
mains as to consent rights, the issue is submit-
ted to ADR and, in special circumstances, can
proceed straight to the Bankruptcy Court. Fi-
nally, all TAC decisions are subject to over-
sight by the court.

Based on all the above, the Court finds that not
only are the procedures associated with the
TAC fair and equitable, but are also devoid of
a conflict of interest. There simply is no possi-
bility for the TAC—one of many entities rep-
resenting claimants' interests here—to wield
considerable control and influence over gov-
ernance of the trust. As such, Appellants' ar-
gument on these grounds is unfounded.

J. Garlock's Bankruptey Standing

On June 5, 2010, Garlock filed its own petition for
Chapter 11 bankruptey. As a result, it was granted an au-
tomatic stay against litigation until it could successfully
reorganize pursuant to 11 U.S .C. § 362. Additionally,
since its bankruptcy petition relates to ountstanding asbes-
tos liabilities, Garlock received injunctive relief pursuant
to a § 524(g) channeling injunction similar to the one in
the instant litigation. Having filed for bankruptcy, Gar-
lock left the realm of tort litigation and entered the en-
closed sphere of bankruptey proceedings. As such, Gar-
lock is presently immune from having asbestos personal
injury claims filed against it. Given its current status, the
Bankruptcy Court found that Garlock lacked standing to
object to Grace's Joint Plan. Nevertheless, Garlock con-
tends that it satisfies the requirements for standing in the
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instant litigation, and therefore is entitled to substantively
challenge the Joint Plan.

Standing is a “threshold question in every federal
case, determining the power of the court to entertain suit.”
Warth v._Seldin. 422 U.S. 490. 498 (1975}. There are two
types of standing in the context of bankruptcy litigation:
(1) bankruptcy standing; and (2) appellate standing. [i re
Global Techs., Inc., 645 F.3d 201, 209 (3d Cir.2011)
(“GIT ™). Bankruptcy standing refers to a party's standing
to object to confirmation of a plan before the bankruptcy
court in the first instance, while appellate standing ad-
dresses the party's standing to challenge the substance of
the bankruptcy court's decision on appeal. Id. Given that
the Bankruptcy Court in the instant litigation found that
Garlock lacked standing to challenge the Joint Plan in the
first place, the Court need only address the implications of
Garlock’s bankruptcy standing in its discussion.

The Third Circuit recently clarified the scope of
bankruptey standing in GI7T, providing that a party chal-
lenging a reorganization plan in bankruptcy court must
meet both the constitutional requirements for standing
under Article III of the U.S. Constitution, as well as the
statutory standing requirements put forth by the Bank-
ruptcy Code in 11 U.S.C § 1109(b). Id. at 210. In so
holding, the Third Circuit found that “Article Il standing
and standing under the Bankruptcy Code are effectively
coextensive,” Jd. at 211 (internal citations omitted); see
also In re Black Davis, and Shue Ageney. Inc., Bankr.No.
1-06-Dbk—00051, 2011 WI. 4619886, _at *4
(Bankr.M.D.Pa. Sept. 29, 2011} (citing GIT ); In_re Al-
cide, 450 B.R. 526, 535 (Bankr.E.D.Pa.2011) (“The logi-
cal import of the Court of Appeals' statement is that a
party that has constitutional standing is a party in interest
under the Bankruptey Code[.]”).

*86 In order to have constitutional standing under
Article T of the Constitution, a party must first satisfy
three requirements. See Bennert v, Spear. 520 U.S. 134,
167 (1997); Ne. FI. Chapter of the Assoe. Gen. Contrac-
tors of Am. v. City of Jacksonville, FI., 508 U.S. 656, 663
(1993). Specifically, the party seeking constitutional
standing must show that it has: (1) suffered an “injury in
fact” that is “real and immediate™ and not merely “conjec-
tural or hypothetical,” City of Los Angeles v. Lyons. 461
1.8, 95, 102 (1983) (citations omitted); Lujan v. Defend-
ers of Wildlife, 504 U.S. 535, 560 (1992); (2) that the in-
jury is fairly traceable to the defendant's conduct, 4ffen v.

Wright, 468 U.S. 737, 731 (1984); United States v. Hays,
515 1.8, 737, 743 (1995); and (3) that a favorable federal
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court decision is likely to redress the injury, Lindz R.S. v.
Richard D., 410 U.S. 614, 617-18 (1973); Harth v.
Seldin, 422 U.S, 490, 505-06 (1975); Simon v. E. Ky
Welfare Rights Org., 426 11.8. 26, 4546 (1976).

Similarly, § 1109(b) of the Bankruptey Code governs
the parties' standing to litigate their claims, and provides
that “[a] party in inferest, including the debtor, the trustee,
a creditors' commitiee, an equity security holders' com-
mittee, a creditor, an equity security holder, or any inden-
ture trustee, may raise and may appear and be heard on
any issue in a case under this chapter” 1I US.C. §
110%b). In GIT, the Third Circuit adopted the Seventh
Circuit's definition of a “party in interest” to mean “any-
one who has a legally protected interest that could be af-
fected by a bankruptey proceeding.” GIT, 645 F.3d at 210
(adopting In re James Wilson Assoc., 965 F.2d 160. 169
(7th Cir,1992)). Since the Third Circuit's adoption of this
definition, courts have found that “a party in interest in a
bankruptcy case must have some legally protected interest
that either has been adversely affected (thereby warrant-
ing judicial relief) or that is in actual danger of being ad-
versely affected (if relief is not granted).” In re Alcide
450 B.R. 526, 535 (Bankr.E.D.Pa.2011) (internal citations
omitted).

In regards to the first element, Garlock alleges that,
as a former, current, and potentially future co-defendant
with Grace, it has suffered an injury in fact because iis
alleged rights to contribution and set-off would need to be
asserted against the PI Trust rather than Grace itself, and
that these claims would be less valuable under the terms
of the Plan than they would be outside the context of
bankruptcy. The objection is premised on the notion that
Garlock would be entitled to seek contribution 212 from
Grace for any tort judgments rendered in joint and several
liability jurisdictions in which it paid more than its share
of liability and for which Grace is also liable. Moreover,
Garlock also claims that any set-off =3 rights it may
have against Grace would be adversely affected because,
upon confirmation of the Joint Plan, Garlock would need
to direct such claims against the PI Trust,

FN153. Contribution is a legal principle deter-
mining how judgment is allocated among joint
tortfeasors, The methods of allocation are gov-
erned by state law, and generally arise in joint
and several liability jurisdictions. “Contribution
comes into force when one joint tortfeasor has
discharged a common liability or paid more than
its share of such liability, in which case the joint
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tortfeasor is entifled to reimbursement from the
other tortfeasors to the extent that its payment
exceeded its own liability.,” Exvommobile Qil
Corp. v. Lucchesi, No. Civ. A, 03-1625, 2004
WL 1699203, at *3 (E.D.Pa. July 29, 2004).

FIN154. Set-off is also a legal principle related to
apportionment of judgments among joint tortfea-
sors. Set-off “provides that in a tort action where
two or more tortfeasors are deemed to be liable
for plaintiff's injuries, non-settling tortfeasors are
entitled to a reduction of the final judgment
award.” Weisbrot v. Schwimmer, No. Civ. A. 97—
2711, 2007 WL 2683642, at *3 (D.N.J. Sept. 7.
2007) (internal citations omitted).

*87 The Court, however, disagrees. When Garlock
filed its own bankruptcy petition in June of 2010, it re-
moved itself from the tort system and was granted § 362
injunctive relief. Most recently, on November 28, 2011,
Garlock filed its own Joint Plan of Reorganization. (See
Debtor's Joint Plan of Reorganization, BankrNo., 10—
31607 (Bankr.WDN.C.), Doc. No. 1664 (“Garlock's
Plan™).) In the terms of its own Plan, Garlock, just like
Grace, has adopted § 524{g) as the primary statutory ve-
hicle for litigation relief and corporate reorganization.
Under § 524{¢), and the terms of Garlock's Plan, all of
Garlock's asbestos liabilities—both current and future—
will be channeled to a trust akin to Grace's trust in the
instant case. 32 This trust will assume Garlock's liabili-
ties, and these claims will be settled in accordance with
the terms set forth in Garlock's own plan of reorganiza-
tion. Given its exit from the tort system and the filing of
its own reorganization plan, Garlock will no longer be at
risk of paying any joint and several jury verdicts, and
therefore will have no reason to seek contribution or set-
off from Grace or any other co-defendant. Thus, armed
with the protective shield of its own asbestos trust and
channeling injunction, Garlock has insulated itself from
both its own liability, as well as any shared liability be-
tween it and Grace.

FN155. In making its argument, Garlock asserts
that its standing in the instant litigation is not af-
fected by its own bankruptcy filing because Gar-
lock has not yet established its own asbestos
trust, and, if it chooses to utilize a trust mecha-
nism, may create a non-consensual trust that “ac-
tually litigates claims in the tort system.” (Gar-
lock Reply Br. 18.} Moreover, Garlock claims
that, upon reorganization, it may choose to re-
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solve its current asbestos liabilities but pass its
future liabilities back into the tort system, or, in
the alternative, may resolve its future asbestos li-
abilities but pass its current liabilities back into
the tort system. Given the recent filing of Gar-
lock’s own reorganization plan, this argument is
now both moot and without merit.

First, by filing for § 524{g) injunctive relief,
the very terms of the statute require that a trust
be implemented in conjunction with the chan-
neling injunction. See 11 USC. §
524(gX2BYD) (“[TIhe injunction is to be im-
plemented in connection with a trust[ .]*). The
two are not divisible from one another. Thus,
when Garlock sought injunctive relief from its
asbestos liability under the terms set forth in §
524(g), the statute clearly required that a trust
be implemented at this point in time as well.
Section 7.3 of Garlock's Plan directly address-
es the creation and management of Garlock's
own Asbestos Trust. (Garlock's Plan 20-22.)
This Section provides that claims asserted
against Garlock will be processed “in accord-
ance with this Plan, the GST Asbestos Trust
Agreement, the Claims Resolution Procedures,
the CMO, and the Confirmation Order [.]” (Id.
at 20.) Section 7.3 is noticeably devoid of any
mention of a nonconsensual trust that would
actually litigate claims in the tort system. Ra-
ther, the terms governing Garlock's Trust ap-
pear to be vastly similar to the terms governing
Grace's PI Trust.

Second, Garlock's Plan recognizes both current
and future asbestos claims. These claims have
been classified in Class 4 and Class 3, respec-
tively. Section 2.2 of the plan provides that
both Classes 4 and 5 will be assumed by the
trust, and will be processed and paid in ac-
cordance with the procedures set forth in Gar-
lock's Plan, (/4. at 7, 8.) There is no mention
that either current or future claims will be un-
resolved by Garlock's Plan and instead passed
through back into the tort system.

Finally, one of the primary purposes of creat-
ing the trust and channeling injunction under §
524(g) is to “relievef ] the debtor of the uncer-
tainty of future asbestos liabilities.” In re
Combustion Eng's, Inc., 391 E.3d 190, 234 (3d
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Cir.2005). There would be no point in Garlock
receiving the protections afforded by § 524(g)
merely so that it could resolve its current obli-
gations without addressing its future asbestos
liability. In fact, it is unlikely that Garlock
could successfully reorganize if it failed to ac-
count for its future liabilities, and it is highly
doubtful that any bankruptcy court would ap-
prove a reorganization plan that runs directly
contra to this underlying principle. Garlock
seems to have recognized this point because in
its newly-minted Plan, all future asbestos
claims are classified in Class 5. (Garlock's
Plan 8.)

As such, Garlock's claims are meritless, and
the foundation of its argument here is under-
mined by the terms set forth in its new reor-
ganization plan.

Moreover, if for some reason Garlock should return
to the tort system and suffer a judgment for which it must
pay a portion of Grace's liability, then this scenario would
be accounted for under the present terms of Grace's Joint
Plan. Any such claim by Garlock would fall within the
definition of an Indirect PI Trust Claim under the terms of
the Joint Plan, and would be paid according to the
TDP. ™S However, the Court notes that any such claim is
merely conjectural at this point in time. Garlock has pres-
ently made no claims against Grace's PI Trust, see [n re
ACandS, Inc., Bankr.No. 02-12687, 2011 WL 4801527,
at * 1 (Bankr.D.Del. Qct. 7. 2011}, nor has it introduced
any concrete evidence depicting a plausible scenario of
how it could now return to the tort system and suffer such
a judgment in the foresceable future. Such hypothetical
claims and demands would depend on Garlock being
found liable alongside Grace, as well as it having paid
Grace's liability to claimholders or future demand holders.
This is extremely unlikely given the fact that Garlock is
well underway with its own Chapter 11 reorganization. In
short, Garlock has not identified how it has suffered any
injury here, let alone one that is “real and immediate” and
not merely “conjectural or hypothetical” at this point in
time., Lvons, 461 U.S. at 102,

FN156. Section 1.1{144) of the Plan further de-
fines Indirect PI Trust Claims as:

any Claim ... or Demand against the Debtors ...
held by any Entity ... who has been, is, or may
be a defendant in an action secking damages
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for ... personal injuries ... to the extent caused
or allegedly caused, directly or indirectly, by
exposure to asbestos or asbestos-containing
products for which the Debtors have liability
... [and] on account of alleged liability of the
Debtors for payment, repayment, reimburse-
ment, indemnification, subrogation, or contri-
bution of any portion of any damages such En-
tity has paid or may pay to the plaintiff in such
action[.] (Joint Plan § 1.1(144).) The Joint
Plan outlines the procedures for payment of
these Indirect PI Trust Claims in Section 5.6 of
the TDP, which provides in relevant part, that:

Indirect PI Trust Claims ... shall be ... paid by
the PI Trust ... if the holder of such claim [ ]
establishes to the satisfaction of the Trustees
that the Indirect Claimant has paid in full the
liability and obligation of the PI Trust to the
individual claimant to whom the PI Trust
would otherwise have had a liability or obliga-
tion ... To establish a presumptively valid Indi-
rect PI Trust Claim, the Indirect Claimant's
aggregate liability for the Direct Claimant's
claim must also have been fixed, liquidated
and paid fully by the Indirect Claimant].]

(TDP § 5.6, Ex, 4, JA 000305-306.) See also
In re WR. Grace & Co., 446 B.R. 96. 117 n,
30 (Bankr.D.Del.2011).

The second and third elements of constitutional
standing require that the party's injury be fairly traceable
to the defendant's conduct, and that a favorable decision
could likely redress the injury. See Pa. Prison Soc'y v.
Cortes, 622 F.3d 215, 228 (3d Cir.2010) (citing Friends
of the Earth, Inc. v. Laidlaw Emt'l Serv. (TQC), Inc., 528
.8, 167, 180-81 (2000)). These two elements are “close-
ly related,” and therefore “often overlap.” Toll Bros.. Inc.
v. Twp. of Readingron. 355 F.3d 131. 142 (3d Cir.2009)
(citing Pub. Interest Research Grp. of N.J., Inc. v. Powell
Duffryn Terminaly, Inc, 913 F.2d 64, 73 (3d Cir.1990)).
The Third Circuit has held that under these two elements,
“[i]t is sufficient for the plaintiff to establish that a “sub-
stantial likelihood that the requested relief will remedy the
alleged injury in fact.” ¥ Toll Bros., 555 F.3d at 143 (quot-
ing V1. Agency of Natural Res, v, T.S. ex rel. Stevens, 529
U.S. 765. 771 (2000)). Garlock fails to satisfy the re-
quirements of both of these elements as well. Not only is
there no sufficient injury here caused by Grace upon
which to premise standing, but “there is not even a scintil-
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la of likelihood of injury {that such an] injury would or
[even] could be relieved by [a] ruling ... from this
[Clourt.” In re Pittsburgh Corning, Corp., 453 B.R. 570.
581 n. 16 (relying on the language of GIT to show that
Garlock “has not shown a specific, identifiable trifle of
injury”) (internal quotations omitted).

*88 In a similar vein, Garlock also has not satisfied §
1109(bY's definitional requirements of a “party in interest”
under the Bankruptcy Code. It does not fall within any of
the examples provided by the Code as an example of a
“party in interest.” 2 Moreover, under the new Third
Circuit definition, Garlock has not identified any legally
protected interest that could be affected by confirmation
of Grace's Joint Plan. GI7, 645 F.3d at 201. As previously
mentioned, when Garlock filed its own bankruptcy peti-
tion, the rules of the game changed significantly. Now,
Garlock will resolve its asbestos liability in accordance
with the terms of its own new reorganization plan, and
without the ability to pursue Reorganized Grace as a co-
defendant in the tort system. Garlock cannot now assert
“some legally protected interest that either has been ad-
versely affected (thereby warranting judicial relief), or
that is in actual danger of being adversely affected.” Al
cide, 450 B.R. at 335. To the extent that Garlock could
somehow obtain an Indirect Claim against Grace in the
future—thereby establishing the requisite legally protect-
ed interest—the Joint Plan will pay this claim in accord-
ance with the TDP. Garlock has introduced no evidence
that the TDP would be unable to properly handle its claim
in such a scenaric. 212 As such, Garlock likewise fails to
establish that it has standing under the requirements set
forth by the Bankruptcy Court.

FN157. Section 1109(b) lists examples of a party
in interest as: “the debtor, the frustee, a creditors'
committee, an equity security holders' commit-
tee, a creditor, an equity security holder, or any
indenture trustee[.}” 11 U.S.C. § 1109(b). Im-
portantly, Garlock is not considered a creditor
here because it has not yet filed a contribution or
set-off claim against the PI Trust.

FN158. In fact, the evidence is to the contrary.
The record indicates that prior to Garlock's bank-
ruptcy petition, it was able to obtain substantial
contribution in the amount of $625,950 in aggre-
gate payments from various asbestos personal in-
jury trusts based on three judgments that Garlock
suffered in Maryland state court. (See Payments
to Garlock on Indirect Claims as of July 31,
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2009, Garlock Ex. 73, JA 017469).

Based on the above, the Court finds that Garlock
lacks bankruptcy standing to challenge the confirmation
of Grace's Joint Plan. If a party has no standing to appear
in a suit, then the court need not consider the merits of its
claims. See Sierra Club v. Morton, 405 U.S. 727, 741
€1972). Therefore, the Court need not reach any other
issues presented in Garlock's appellate briefing, and the
Bankruptcy Court's finding on this point is affirmed.f.%2

FN159. In making its finding, the Bankruptcy
Court held that: “Any objections raised by Gar-
lock that the Joint Plan in this case alters its state
court rights and remedies is [sic ] moot because
Garlock is no longer in the tort system and
claims against it will not be addressed there.
However, to the extent that other objectors raised
similar issues, we address them {in conjunction
with Garlock] below.” In re W.R. Grace & Co..
446 B.R. 96, 121 n. 40 (Bankr.D.Del.2011).
Thus, any findings that the Bankruptcy Court
may have made in regards to Garlock under the-
se circumstances are likewise affirmed.

L. The Anti-Assignment Provisions in Insurance Poli-
cies

At differing points in time prior to Grace's bankrupt-
cy petition, insurance companies AXA Belgium, GEICO,

and Republic T alf issued high level excess general

liability insurance coverage to Grace.2"¢! It is undisputed
that each policy contained an anti-assignment provision
that purported to preclude Grace from assigning its rights
and interests under the pelicies without garnering the in-
surers' consent to do so. AXA Belgium furthers claims
that its policies contained provisions that required Grace
to “cooperate” with it and prohibited settlements without
its consent. (AXA Belgium Br, 10.) After Grace filed for
bankruptcy in 2001, the Plan Proponents created an As-
bestos Insurance Transfer Agreement (“the Transfer
Agreement”) as part of Grace's reorganization. Under the
Transfer Agreement, Grace will assign all of its rights to
and under the insurance policies to the PI Trust. ™% The
Transfer Agreement also states that all asbestos insurance
entities, including the three objecting insurers, are to be
bound by the assignment. ™% GEICO, Republic, and
AXA Belgium were not involved in the creation of the
Transfer Agreement, and none of them consented to such
an assignment. All three insurers objected to the assign-
ment at the Confirmation Hearing. The Bankruptcy Court
nonetheless authorized the assignment in its Confirmation
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Order confirming the Joint Plan. The Bankruptcy Court's
decision to do so was rooted in the language of § 1123 of
the Bankruptcy Code, which provides that,
“[n]otwithstanding any otherwise applicable nonbank-
ruptcy law, a plan shall ... provide adequate means for the
plan's implementation, such as ... transfer of all or any
part of the property to the estate to one or more entities,
whether organized before or after the confirmation of
such plan.” 11 U.S.C. § 1123(a)}(5)(B). In support of this
decision, the Bankruptcy Court relied on the Third Cir-
cuit's decision in [n_re Combustion Eng'g, Inc.. 391 F.3d
190 (3d Cir.2005) and this Court's decision in fn re Fed-
eral-Mogul Global, e, 402 B.R. 625 (D.Del2009)
(Rodriguez, I., sitting by designation). The insurers now
request that this Court deny affirmation of the Joint Plan
on the grounds that the anti-assignment provisions in the
insurance contracts were not complied with, and that ap-
plicable state insurance and contract law was thereby vio-
lated. ™! In response, Appellee ™% urges that the Bank-
ruptey Court's decision should be upheld because the clear
import of § 1123(a) is that this statutory section preempts
any nonconforming state law.

EN160. GEICO and Republic have jointly
briefed and presented their claims. Thus, the
Court considers their arguments together.

EN161. Each insurance company individually is-
sued three high level excess general liability in-
surance policies to Grace.

FN162. Section 1 of the Transfer Agreement
states, in pertinent part:

(a) [T]he Insurance Contributors hereby irrev-
ocably transfer, convey, and grant the Asbes-
tos PI Trust all of their Asbestos Insurance
Rights, including, without limitation, any and
all rights to Proceeds (the “Transfer”). The
Transfer is made free and clear of all Encum-
brances, liens, security interests, and claims or
causes of action[.]

(See Asbestos Insurance Transfer Agreement
(“Transfer Agreement™) § 1(2), Exhibit 6, JA
025985.)

EN163. Section 7.15 of the Joint Plan provides
the following:
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{e} Each Asbestos Insurance Entity shall be
bound by any Final Order, and related Court
findings and conclusions that, under the Bank-
ruptcy Code, the transfer of Asbestos Insur-
ance Rights under the Asbestos Insurance
Transfer Agreement is valid and enforceable
against each Asbestos Insurance Entity not-
withstanding applicable non-bankruptcy law or
any anti-assignment provision in or incorpe-
rated into any Asbestos Insurance Policy, As-
bestos In—Place Insurance Coverage, Asbestos
Insurance Reimbursement Agreement or As-
bestos Insurance Settlement Agreement.

(Joint Plan § 7.15(e).)

FIN164. GEICO and Republic assert that, in the
event that state law would apply to the current
dispute, New York law would govern. The Court
is not, however, interpreting the underlying in-
surance contracts here. Rather, the only issue
presently before the Court is a federal question:
whether anti-assignment provisions in party con-
tracts that prohibit the assignment of insurance
rights to a trust are superseded by the federal
Bankruptcy Code? Even if state contract law
were to be considered here, the Court nonethe-
less would not need to engage in a lengthy
choice-of-law analysis given its present holding.

FN165. In regards to the insurance dispute,
Debtor Grace is joined by the Official Commit-
tee of Asbestos Claimants and the Legal Repre-
sentative for Future Asbestos Claimants in its re-
sponse to the insurers’ claims on appeal.

*89 The Court notes that the recent decision of Fed-
eral-Mogul™% is directly analogous to this case.™%
The debtor in that case, Federal-Mogul Global Compora-
tion (“FMC”) also filed for Chapter 11 bankruptcy due to
overwhelming debt it had accrued as a result of its asbes-
tos liabilities. 402 B.R. 625, 628 (D.Del.2009}. FMC's
reorganization plan included an asbestos personal injury
trust and § 524(g) injunction, much akin to the trust and
channeling injunction in the case at hand. fd. at 629. Un-
der the terms of FMC's plan, the debtor sought to assign
the proceeds of several of its insurance policies to the
asbestos personal injury trust. /. The insurers objected on
the grounds that anti-assignment provisions in their poli-
cies prevented FMC from making the assignment. /d U.S.
District Court Judge Rodriguez, sitting by designation,
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held that § 1123(a}(5¥B) of the Bankruptcy Code ex-
pressly preempted the anti-assignment provisions in the
insurance policies, which thereby permitted the transfer of
the insurance rights to the § 524(g} trust. Id. at 645. In
arriving at this decision, Judge Rodriguez engaged in an
extensive, thorough, and exemplary discussion and review
of the constitutional history of the preemption doctrine,
analogous and distinguishable federal caselaw both within
the Third and other Circuits, the legislative history and
statutory interpretation of several applicable provisions of
the Bankruptcy Code, maxims of statutory construction,
and public policy concerns. The Court credits and fully
agrees with Judge Rodriguez's careful analysis of this
issue. M Rather than rehash what has already been
properly decided, this Court hereby expressly incorpo-
rates Judge Rodriguez's decision and analysis in Federal—
Mogul, 402 B.R, 625 (D.Del.2009), parties and semantics
notwithstanding, to the instant case. The Court therefore
finds that § 1123(a)}{5¥B) of the Bankruptcy Code ex-
pressly preempts the anti-assignment provisions in GEI-
CO, Republic, and AXA Belgium's insurance policies,
and that the transfer of these insurance rights and pro-
ceeds to the Asbestos PI Trust is permissible.

FN166. The Court notes that Federal-Mogu! is
currently pending on appeal before the Third
Circuit. Oral argument on the case was heard on
November 9, 2011. As of the date of the filing of
this Memorandum Opinion, no decision regard-
ing Federal-Mogul has yet been rendered by the
Third Circuit.

FN167. In fact, the Court notes that the debtors
in both Federal-Mogul and the instant litigation
filed the same briefs before this Court and the
Third Circuit, any semantic differences notwith-
standing. (See Grace Br., Case No. 11-199, Doc.
No. 84; FMC Br., Case No. 09-2230 (3d Cir.),
Doc. No. 00319934031.} Moreover, GEICO and
Republic liberally borrow from the insurers'
briefs in Federal-Mogul. (See GEICO/Republic
Br., Case No. 11-199, Doc. No. 19; Hartford In-
sturance Br., Case No. 09-2230 & 09-2231 (3d
Cir.), Doc., No.00319954413.)

FN168. The Court likewise notes that every oth-
er court that has considered this and largely simi-
lar issues have also found that anti-assignment
provisions in insurance policies are preempted

by § 1123(a)(5)B) of the Bankruptey Code, See
Combustion Eng'e, 391 F.3d 190, 218 n. 27 (3d
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Cir.2004Y; In_re Kaiser Aluminum Corp., 343
B.R. 88. 95 (D.Del2006); In_re Congoleum
Corp., Bankr No, 0351524, 2008 WL 4186899
(Bankr D.NLJ. Sept. 2, 2008); In re Pitisburch
Corning _ Corp.. 417 BR. 289. 313-14
(Bankr.W.D.Pa.2006); In re W. Ashestos Co.,
313 B.R. 456, 462 (Bankr.N.D.Cal.2004); In re
Babcock & Wilcox Co.. Banks Nos, 00-10992—
95, 2004 WL 4945985 (Bankr.E.D.La Nov, 9
2004); OneBeacon Am. fns. Co. v. A.P.L, Ine.,
No. Civ. A. 06-167. 2006 WL 1473004
{D.Minn, May 25, 2006).

Additionally, as recently as January 24, 2012,
the Court of Appeals for the Ninth Circuit rec-
ognized the preemption of state law contractu-
al rights in a bankruptcy setting in fu re
Thorpe Insulation Co., No. Civ. A. 1036542,
2012 WI, 178998, at * 14 (Sth Cir. Jan. 24,
2012). In Thorpe, the Ninth Circuit found that
the anti-assignment clauses in the appellants'
contracts were expressly preempted by §
541(c) of the Code. Id. The Ninth Circuit went
on to find, however, that even if express
preemption were not involved in this case, the
anti-assignment provisions would nonetheless
be impliedly preempted by § 524(g). Id. at *
15. In so holding, the Ninth Circuit stated:

Section 524(g) was specifically designed to al-
low companies with large asbestos-related lia-
bilities to use Chapter 11 to transfer those lia-
bilities, along with substantial assets, to a trust
responsible for paying future asbestos
claims.... Part of the “cornerstone” of the reor-
ganization is contribution by the insurers to the
trust.... For such reasons we hold that the anti-
assignment provisions contained in the con-
tracts between Appellants and Appellees stand
as an obstacle to completion of a successful §
324(g) plan, and therefore are preempted by
federal bankruptcy law.

Id. Thus, Thorpe further supports the increas-
ing trend of the federal court system in
preempting state law rights that purport to lim-
it a debtor's rights in bankruptcy.

M. Residual Bank Lender Issues
The Bank Lenders raise various additional objections
to confirmation of the Joint Plan. Most especially, they
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attempt to invoke two provisions of the Bankruptey Code,
88 1129(a)(7} and 1129(b), as support for their claim for
the post-petition interest set at the default rate under the
parties' Credit Agreements. The Court already addressed
both these statutory sections elsewhere in this Memoran-
dum in regard to other Appellants’ objections. As previ-
ously noted, § 1129(aX7) governs the best interests of the
creditors test, while § 1129(b} encompasses the fair and
equitable test and the absolute priority rule. The Court
need not dwell on either objection, however, since the
Third Circuit has made clear that both statutory sections
only require payment of post-petition interest to unse-
cured creditors when the debtor in question is both im-
paired and solvent. /n re PPI Enters. (ULS.). Ine., 324 F.3d
197, 205 n. 14 (3d Cir.2003) (“An impaired creditor in a
solvent debtor case can demand post-petition interest un-
der the ‘fair and equitable’ test of § 1129(b}2). ‘Unim-
paired’ creditors have no such rights.”); see also Deben-
tureholders Protective Comm. _of ComtT Inv.Corp. v.
Cont'l fnv. Corp., 679 ¥.2d 264, 269 (ist Cir.1982). Given
that the Court already found that the Bank Lenders are not
impaired by the Joint Plan and affirmed the Bankruptcy
Court's finding regarding their failure to establish Grace's
solvency, their objections based on §§ 1129(a}7) and
1129(b} are without merit. Nevertheless, the Court will
briefly discuss the Bank Lenders' objections based on
these Code provisions only in so much as they correlate to
other remaining issues presented on appeal.

1. The Best Interests of the Creditors Test and Legal
Rate of Interest Objections

*00 As previously discussed, the best interests of the
creditors test requires that every creditor in a Chapter 11
reorganization plan receive at least the liquidation value
under Chapter 11 as it would in a Chapter 7 liquidation.
11 U.S.C. § 1129(a)(THA)i-11); see also In re Arinstrong
World Indus.. Inc., 348 B.R. 136, 16566 (D.Del.2006).
In terms of the Bank Lenders' objections, if this case were
to be liquidated under Chapter 7, then § 726(a)(5) of the
Code would govern their post-petition interest claims.
Section 725(a)(5) provides that a creditor shall receive
interest on its claim “at the legal rate from the date of the
filing of the petition.” 11 U.S.C. § 726(a)(5); see also In
re._Coram Healthcare Corp., 315 B.R. 321, 34546
{Bankr.D.Del.2004). The statute itself does not define this
terminology. There are, however, currently three ap-
proaches to determining the legal rate of interest. First is
the state law approach, which provides that “if a contract
exists between the debtor and creditor that establishes an
interest rate on the outstanding balance™ then that serves
as the legal rate. In_re Beguelin. 220 B.R. 94, 99 (9th
CirB.A.P.1998); In re Carter. 220 B.R. 411. 415
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{Bankr.D.N.M.1998); In re Schoeneberg, 156 B.R. 963,
972 (Bankr.W.D.Tex.1993). The second is the use of a
specific state statute that sets the legal rate of interest. See
Beguelin, 220 B.R. at 99 {citing In re Shaffer Furniture
Co.. 68 B.R. 827. 831 (BankrE.D.Pa.1987)). The third
approach is the federal judgment rate approach, under
which the legal rate is established pursuant to 28 U.S.C. §
1961, In  re  Godsev. 134 BR. 865, 867
{Bankr M.D.Tenn.1991). The majority approach taken by
most courts today is the federal judgment rate approach.
See Beguelin, 220 B _R. at 99: In re Cardelucci, 285 B.R.
F.3d 1231, 1235 (9th Cir.2002); in re Best, 365 B.R. 725,
727 (Bankr. W.D.Kvy.2007); In re Country Manor of Ken-
fon, 254 BR, 179. 183 (BankrN.D.Ohio 2000); In re
Dow Coming. Corp., 237 BR. 380, 3%

(E.D.Mich.1999).

The Bankruptcy Court here favored this approach as
well. The Bank Lenders now contend that this was erro-
neous and that the state law approach should apply, which
they claim would entitle them to the default interest rate
under the Credit Agreements. This objection is over-
ruled 2% The Bankruptcy Court was properly within its
discretion to select the federal judgment rate approach, as
the Third Circuit has not addressed the issue and various
courts have put forth persuasive reasoning for using this
approach,

FIN169. The Court likewise overrules the Bank
Lenders' objection that the default interest dis-
pute was not ripe in 2009.

In any event, it does not matier which of the three
approaches would properly apply here because none of
the three approaches would award the Bank Lenders the
contractual default rate of interest. As discussed at length
above, the Bank Lenders are not entitled to the default
interest rate since no event of default occurred here in the
first place. At the time of Grace's bankruptcy petition in
2001, the federal judgment rate was 4.19%. It has been
recognized that the federal judgment rate is the minimum
that must be paid to unsecured creditors under a plan to
satisfy the best interests of the creditors test. See /n _re
Wash. Mut., Inc., Bankr.No. 08-12229, 2011 WL 57111.
at *37 (Bankr.D.Del. Jan. 7, 2011} {(citing fn re Coram
Healtheare, Corp.. 315 B.R. 321, 346
(Bankr.D.Del.2004)). But under the Term Agreement, the
Bank Lenders will actually receive a rate—6.09% con-
verted to a floating adjusted rate tied to the Prime—that is
higher than the federal judgment rate. The Bank Lenders
have not shown any equitable considerations as to why
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they would be entitled to a higher interest rate. See Coram
Healthcare, 315 B.R. at 347 (recognizing that equitable
considerations may be relevant to legal rate of interest
analysis). Thus, the Court finds nothing erroneous in the
Bankruptcy Court's decision to utilize the federal judg-
ment rate as the appropriate measure here.

2. The Absolute Priority Rule Objections

*9]1 As stated above in reference to other Appellants'
objections, the absolute priority rule requires a Chapter 11
reorganization plan to be fair and equitable with respect to
an impaired, dissenting class of unsecured claims if (1) it
pays the class's claims in full, or if (2) it does not allow
holders of any junior claims or interests to receive or re-
tain any property under the plan “on account of” ‘such
claims or interests. 11 U.S.C. § 1129(b)2)B)(i-ii); Bank
of Am. v. 203 N. LaSalle St. P'ship. 526 U.S. 434, 44142
(1999); In re Armstrong World fndus.. Inc., 432 F.3d 307
512 (3¢ Cir.2005). In the context of equity, the absolute
priority rule has been interpreted to mean that unsecured
creditors must be paid the full amount of their allowed
claims before equity can retain value under the plan. See
Avmstrong, 434 F.3d at 512; In re Yasparro, 100 B.R, 91,
95 (Bankr.M.DD.Fla.1989) (“The absolute priority rule ...
requires that creditors ... receive payment in full before
lesser interests—such as those of equity holders—may
share In the assets of the reorganized entity.”); In_re
Haskell Dawes,  Ine., 199 B.R. 867, 869
{Bankr.E.D).Pa.1996). As discussed at length above, §
502(b) of the Bankiuptcy Code precludes unmatured (i.e.,
post-petition) interest from becoming part of a creditor's
allowed claim because interest stops accruing on claims at
the date of the filing of the bankruptcy petition. See In re
Oakweood Home Coips., 449 F.3d 588, 599 (3d Cir.2006);
In_re Coyntry Manor of Kenton, Inc., 254 B.R. 179, 182
(BankrN.D.Ghio 2000) (“[Ulnmatured interest (i.e,
postpetition interest) does not, under any circumstance,
become a part of that creditor’s allowed claim.”).

The Bank Lenders contend that the absclute priority
rule is violated under the present circumstances because
Grace's shareholders will retain value under the Joint
Plan. The Court finds ne such violation for several rea-
sons. First, the rule only applies to unsecured creditors
that are impaired by the terms of the plan, and the Court
already determined that the Bank Lenders are not im-
paired. Second, the Bank Lenders will be paid the full
amount of their allowed claims. Allowed claims do not
include claims for unmatured, post-petition interest. As
such, the Bank Lenders' allowed claims only consist of
the principal and interest that was due as of the Petition
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Date. The Joint Plan will pay the Bank Lenders this
amount in full prior to the shareholders receiving value
under the Plan. The absolute priority rule is therefore not
called into question under these circumstances. ™'

FN170. The Bank Lenders spend a significant
portion of their argument discussing [n_re Dow
Corning, 456 F.3d 668 (6th Cir.2006). The Dow
Corning Court found that, under the facts of that
case, the absolute priority rule required the unse-
cured creditors to receive payment of the post-
petition interest. Id. at 679. That case, however,
is distinguishable. The debtor's solvency in that
case was undisputed, id_at 678. whereas here,
Grace's solvency remains unknown. Application
of the absolute pricrity rule is a more contentious
matter and fact-specific inquiry when a debtor is
insolvent or its solvency remains unknown. The
Sixth Circuit even acknowledged this in its
Opinion, stating that:

Since solvent bankruptcy estates are somewhat
of a rarity, it comes as no surprise that the ma-
jority of courts to consider whether to award
default interest have done so in the context of
an insolvent debtor, In those cases, bankruptey
courts have concluded that default interest
need not be awarded in every instance for a
plan to pass muster under § 1129(b)(1). In-
stead, bankruptcy courts analyze whether §
1129(b) requires the payment of default inter-
est on a case-by-case basis.

Id. at 678-79. Thus, given the unknown nature
of Grace's solvency at this point in time, Dow
Corning is not directly applicable, and does
not serve as a roadblock to plan confirmation
under the circumstances at hand.

3. The Fair and Equitable Test and the Authority of
the Committee to Bind the Bank Lenders

Section 1129(b) provides that a reorganization plan
cannot be confirmed unless it does not “discriminate un-
fairly, and is fair and equitable” with respect to impaired
classes of creditors that have rejected the plan. 11 U.S.C,
1129(b)(1). “[TThe decision for or against confirmation is
placed squarely within the discretion of the judges and
encompasses all their intrinsic perceptions of fairness and
equity.” In re Horwitz, 167 B.R. 237, 241 (Bankr.W
D.0kla.1994). When determining what rate of interest is
fair and equitable to creditors, courts have considerably
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wide discretion and should consider the circumstances of
each case individually. See Coram Healthcare. 315 BR.
at 346 (“[T)he specific facts of each case will determine
what rate of interest is ‘fair and equitable.” ™); In re Dow
Corning Corp., 244 BR. 678, 692
(Bankr.E.D.Mich.1992) (“Given the case-specific nature
of the fairness inquiry, then, it may well be that postpeti-
tion contractual interest is a matter which the Code leaves
to the discretion of the courts.”) (internal citation omit-
ted).

*92 The Bank Lenders contend that, regardless of
whether they are impatred or not, the equities of this case
lead to the conclusion that the Joint Plan is not fair and
equitable to them. Upon a consideration of the equities of
this particular case, the Court still finds that the rate of
interest that the Bank Lenders will receive under the Joint
Plan is fair and equitable. The Bank Lenders have not
established Grace's solvency, nor have they shown the
Court why they are entitled to anything higher than the
federal judgment rate of interest. Moreover, Grace claims
that it repeatedly relied on the interest rate agreed upon in
the Term Sheet when it adjusted its internal books and
records, filed disclosures with the SEC, submitted month-
ly operating reports to the Bankruptcy Court, and as a
baseline when it entered into settlements with other par-
ties. The Bank Lenders did not make their demand for the
higher interest rate known until after the Term Sheet was
signed by all parties and finalized. Therefore, the Court
finds that the fair and equitable test has been satisfied
based on the facts and circumstances of this case. The
Bank Lenders will receive the rate of interest specified in
the Term Sheet—fairness and equity do not entitle them
to anything more.

The Bank Lenders also assert that the fair and equita-
ble test is violated because they are not bound by the
terms of the 2005 and 2006 Letter Agreements. Specifi-
cally, they claim that these Agreements were entered into
by the Committee, not the Bank Lenders, and that they
therefore should not be bound by contracts to which they
were not parties. The Bankruptey Court rejected this ar-
gument, finding that Mr. Maher was authorized to act on
behalf of and bind all general unsecured creditors in his
capacity as Commiftee Chairperson and Administrative
Agent for the Bank Lenders. See W.R. Grace & Co..
BankrNo. 01-1139. 2009 WL 1469831, at *6 n. 3
(Bankr.D.Del.2009). This Court agrees with the Bank-
ruptcy Court. Testimony and evidence introduced at the
Confirmation Hearing indicates that Mr. Maher made it
clear that he was acting on behalf of all general unsecured
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creditors, including the Bank Lenders, when he entered
into negotiations with Grace. The record also indicates
that the 2005 Letter Agreement was modified for the sole
benefit of the Bank Lenders to reflect increasing short-
term interest rate trends in the market. A review of the
record supports the notion that Mr. Maher only sought
this modification to benefit the Bank Lenders because no
other general unsecured creditors in Class 9 had their
post-petition rates increased at this time. Indeed, the ex-
press language of the 2006 Letter Apreement makes this
crystal clear: “[T]he Debtors agrece to further amend the
Joint Plan to modify the treatment of the Class of General
Unsecured Creditors to provide that commencing January
1, 2006 the current 6.09% fixed, compounded quarterly,
post-petition interest rate accruing for the Holders of
Debtor's pre-petition bank credit fucilities shall change to
a floating Adjusted Base Rate, compounded quarterly.”
(Letter Agreement, dated Feb. 27, 2006 (2006 Letter
Agreement”), Ex. 18 to B.D.I. 22443, JA 010084-86.) If
the modification was sought to benefit the Bank Lenders
in the first place, it is logical to assume that they would be
bound by it. To find otherwise would be fallacy. ™ The
Bankruptcy Court's finding is therefore affirmed.

FN171. The Bank Lenders' reliance on [n_re
Kensington Iil, ILtd, 368 T.3d 289 (3d
Cir.2004) is likewise misplaced. In Kersington,
the Third Circuit did not make a blanket state-
ment that a creditor's committee does not retain
authority to bind individual committee members.
Rather, the holding of Kensington was specific to
the facts of that case, and dealt with whether a
district court judge must recuse himself from
presiding over several bankruptcy cases, origi-
nally including the case at hand. The Third Cir-
cuit's discussion in relation to creditor commit-
tees dealt with the imputation of knowledge in
the possession of counsel to the committee, not
whether the committee chairperson generally had
the authority to negotiate and act of behalf of the
committee as a whole. The two cases that the
Third Circuit cited as support in Kensington fur-
ther support this notion, as they only discussed
fiduciary duties owed to individual creditors ver-
sus an entire committee, See In re Drexel Burn-
ham Lambert Gip., Inc. 138 B.R. 717. 722
(Bankr.S.D.N.Y.1992); In re Levv, 54 B.R. 803,
307 (Bankr. S D.N.Y.1985).

4, Flzlzgsoluﬁnn of the Unsecured Creditors Commit-
teetNIZ2
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EN172. The Committee asserts this claim inde-
pendently and separately from the Bank Lenders.

#*93 Section 11.8 of the Joint Plan provides that the
Committee may continue to exist and have the authority
to participate in any appeals of an order confirming the
Joint Plan that was in progress prior to the Effective Date
of the PlanZ This Section further provides that the
Committee shall cease to exist to provide its services or
take actions in connection with any appeals if such ac-
tions are solely on behalf of certain creditors, rather than
in the best interests of general unsecured creditors in
Class 9 as a whole. ™' The Bankruptcy Court approved
this Plan provision. On appeal, the Committee asserts that
it should not be dissolved on the Effective Date of the
Plan because the Bank Lenders may still have pending
claims and the Committee should be entitled to take an
active role in the litigation on their behalf,

FN173. Section 11.8 states, in relevant part:

On the Effective Date, except as set forth be-
low, ... the Unsecured Creditors' Committee ...
shall thereupon be released and discharged of
and from all further authority, duties, respon-
sibilities, and obligations relating to or arising
from or in connection with the Chapter 11
Cases, and those committees shall be deemed
dissolved.... Further, after the Effective Date,
the Unsecured Creditors' Committee ... shall
continue in existence and have standing and
capacity to (i) object to any proposed modifi-
cation of the Plan, (ii) object to or defend the
Administrative Expense Claims of Profession-
als employed by or on behalf of the Debtors or
their estates, (iii} participate in any appeals of
the Confirmation Order (if applicable), (iv)
prepare and prosecute applications for the
payment of fees and reimbursement of expens-
es, and {(v) continue any adversary proceeding
[ 1, claim objection, appeal, or other proceed-
ing that was in progress prior to the Effective
Date.

(Joint Plan § 11.8.)
EN174, This “exception clause” provides that;

Nothing in ... the foregoing sentence[s] shall
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be deemed to confer standing and capacity on
the Unsecured Creditors' Committee ... to pro-
vide services or take action in connection with
an adversary proceeding, claim objection, ap-
peal or other proceeding that was in progress
prior to the Effective Date where such services
are for the benefit of an individual creditor or
creditors and do not serve the direct interests
of the creditor or equity interest class which
such Entity is appointed to represent.

(Joint Plan § 11.8.)

The Court disagrees. At this point, all other general
secured creditors are satisfied with their distribution from
the Joint Plan and the Bank Lenders remain the only cred-
itors in Class 9 that continue to pursue objections on ap-
peal. The Committee astutely points out that in Kensing-
ton, the Third Circuit stated that “it is established that a
Creditor's Committee owes a fiduciary duty to the unse-
cured creditors as a whole, not to the individual members”
of the class. Kensington, 368 F.3d at 315. Tt cites to Ken-
sington as support for its proposition that the Committee
must continue to exist. What it has failed to realize, how-
ever, is that its citation to Kensington actually has the
opposite effect here: if the Court permits the Committee
to exist post-Effective Date, then the Committee may ac-
tually violate its fiduciary duty since at this point in time
it would only continue to serve the interests of the Bank
Lenders. Moreover, the record indicates that 2 majerity of
the Bank Lenders have retained their own very capable
counsel to represent their legal interests, and nothing pre-
vents the remaining Bank Lenders from likewise doing
so. The Committee has provided no evidence that this
independent representation by outside counsel has been
ineffective in any way. To the contrary, it secems as
though the Committee’s work has been duplicative as a
result of the Bank Lenders' well-qualified counsel.

While the Court credits the laudable work that the
Committee has performed on behalf of all general unse-
cured creditors to date, it agrees with the Bankruptcy
Court that there is no statutory basis for its continued ex-
istence after the Joint Plan becomes effective. The Com-
mittee's objection on this ground is therefore overruled.

V.CONCLUSION

For the foregoing reasons, the Settlement Agreement
reached between Grace and the CNA Companies, as well
as the Joint Plan, are affirmed. Having made this determi-
nation, the findings of the Bankruptcy Court and its
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judgrment are also hereby affirmed, and the Joint Plan is
confirmed in its entirety.

An appropriate Order follows.

ORDER

AND NOW, this 30th day of January, 2012, for the
reasons expressed in the foregoing Memorandum Opin-
ion, it is ORDERED that the Objections to the Settlement
Agreement Between Appellee W.R. Grace & Co., ef al.
and the CNA Companies (BankrNo, $1-1139, Doc. No.
26106) are OVERRULED, and the Settlement Agree-
ment is APPROVED.

*94 It is FURTHER ORDERED that all Objections
to the Joint Plan of Reorganization pursuant to Chapter 11
of the Bankruptcy Code of Appellee W.R. Grace & Co.,
et al. (BankrNo. 01-1139, Doc. No. 21747, 26154,
26155) are OVERRULED, and the Joint Plan is CON-
FIRMED in its entirety.

It is FURTHER ORDERED that an injunction pur-
suant to 11 U.S.C. § 524({g) is hereby issued in accord-
ance with the terms of the Joint Plan and attendant Plan
documents and the recommended findings of fact, conclu-
sions of law as expressed in the Bankruptcy Court's rec-
ommended Confirmation Order and the Bankruptcy
Court's Memorandum Opinion Overruling Objections to
the Joint Plan of Reorganization are approved in their
entirety. The Joint Plan and its Asbestos PI and Asbestos
PD Injunctions protect any person or entity that is an As-
bestos Protected Party, a term defined in Plan Sections
1.1(51)(a) through (/ } and as may be amended from time
to time pursuant to the terms of the Joint Plan.

It is FURTHER ORDERED that Annexes 1, I1, and
III attached to the Bankruptcy Court's Recommendation
are incorporated herein by reference and approved, and
the channeling injunction shall issue as to all Asbestos
Protected Parties identified in Annex II1.

D.Del.,2012.
Inre W.R. Grace & Co.
-—--B.R. ----, 2012 WL 310815 (D.Del.)

END OF DOCUMENT
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Westlaw.
5 CLASSACT § 15:12 Page 1
5 Newberg on Class Actions § 15:12 (4th ed.)

Newberg on Class Actions
Database updated November 2011
William B. Rubenstein, Alba Conte and Herbert B, Newberg

Chapter
15. Class Action Abuses and Legal Ethics

References

§ 15:12. Potential communications restrictions as affected by litigation stage—Precertification communic-
ations by class counsel

Before the trial court makes a determination regarding class certification, the class counsel may wish to no-
tify absent class members of the commencement of the action for several reasons, such as the following:

(1) the filing of a class complaint tells the statute of limitations, and this information would be of value to

class members who may be uncertain how they may preserve their claims;

(2) in protracted litigation, when the court does not reach an early determination of the class issues, the class

attorney may wish to notify absent class members, who may have learned of the action through attendant

publicity, of the status of the litigation;

(3) because absent class members need not enter an appearance or intervene in the action, they are entitled

to rely on the class action attorney to prosecute the litigation on their behalf; and

{4) communications with absent class members are appropriate as long as they are not considered abusive

within the guidelines created by Gulf Oil Co v. Bernard.[1]

The class action attorney may wish to respond to inquiries from absent class members who learn, through
publicity or otherwise, about the pending action. No solicitation problems arise when a class member initiates
the communication. Class members may inquire about their legal rights, the nature of the class litigation, or the
prospect that the attorney for the class will represent them personally in the litigation. It is not unusual or im-
proper for the class counsel to accept absent class members as personal clients, after the filing of the class action
complaint.

[FN1] Gulf Oil Co. v. Bernard, 452 U.S. 89, 101 S. Ct. 2193, 68 L. Ed. 2d 693, 31 Fed. R. Serv. 2d 509
(1981).

In the past, attempts to assess the commonality of issues through submissions of a questionnaire to ab-
sent class members or similar discovery were often stifled by a communications ban issued by the court
which interfered with the ability of counsel to prepare the prosecution or defense of the action. Di Cost-
anzo v. Chrysler Corp., 15 Fed. R. Serv. 2d 1248 (E.D. Pa, Mar 10, 1972). In this franchise antitrust
class action, the court denied the plaintiff's motion for leave fo communicate with certain potential class
members, in accordance with a questionnaire and attached list. The court alsc entered a noncommunica-
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tion order adopted from the Manual of Complex Litigation's sample pretrial order (see § 15:7). Eight
months later, the court denied class certification for lack of predominance of common issues. DiCost-
anzo v. Chrysler Corp., 57 F,R.D. 495 (E.D. Pa, 1972).

‘Cf. Equal Employment Opportunity Commission v. Singer Controls Co. of America, Appliance and
Automotive Division, 80 F.R:D. 76 (N.D. Ohio 1978) (employment discriminaticn). The court permit-
ted plaintiff to send a letter and questionnaire to certain women identified as former or present employ-
ces of defendant. The proposed communication was likely to develop probative and relevant data neces-
sary to prove or disprove plaintiff's claims.

Different considerations exist in opt-in actions. See, e.g., Burt v. Manville Sales Corp., 116 F.R.D. 276
(D. Calo. 1987) (employment/ADEA). Named plaintiffs could conduct reasonable communications
with putative class members in an ADEA action by former management employees.
This Court is without authority to issue notice to potential class members or take an active role in discover-
ing or contacting potential plaintiffs. ... In an opt-in class situation, the Court need not protect the due pro-
cess interests of nen-joining parties, as they will not be bound by the outcome of the action.

Named plaintiffs are responsible for developing a Section 16(b) class. However, in the interest of avoiding
* barrairy, the parties’ conduet is also somewhat limited. Discovery directed solely toward establishing a class
will not be allowed ... Discovery should proceed on the named plaintiffs' claims ... Reasonable communica-
tion with putative class members is proper ... We have no reason to doubt that contact with potential
plaintiffs will proceed with complete professional responsibility.

Burt v. Manville Sales Corp., 116 F.R.D. 276, 278 to 279 (D. Colo. 1987) (emphasis in original).

Westlaw. © 2011 Thomson Reuters, No Claim to Orig. U.S. Govt. Works.
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Westlaw.
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5 Newberg on Class Actions § 15:14 (4th ed.) :

NeWberg on Class Actions
Database updated November 2011
William B. Rubenstein, Alba Conte and Herbert B. Newberg

Chapter
15. Class Action Abuses and Legal Ethics

References

§ 15:14, Potential communications restrictions as affected by litipation stage—Precertification communic-
" ations by party opposing class

In the absence of a local court rule or a pretrial order prohibiting or restricting communications by the de-
fendants with absent class members, the defendants may continue to communicate in the ordinary course of
business with members of the class, as long as they do not infringe on what some courts have characterized as
the constructive attorney-client relationship that exists between. counsel for class representatives and the mem-
bers of the class.[1] In corporate and securities class action litigation, the defendants may communicate with
shareholders concerning the pendency of the class action as a matter of course, in conjunction with the issuance
of annual and quarterly reports to stockholders. The defendant may even comment on pending class litigation in
a newspaper advertisement bought to clarify management's position on a pending tender offer.[2]

But courts may limit communications. In Rankin v. Beard of Educ. Wichita Public Schools, U.S.D, 259,[3]
upon motion by plaintiffs secking certification of a class of students identified as speech-language impaired for
an order prohibiting the defendant school entities from engaging in communications with the named plaintiffs or
the prospective members of class, and sought curative notice at defendants' expense, the district court held that
contact by the defendants with the named plaintiffs and the prospective class members was generally to be made
through plaintiffs' counsel, except when necessary to provide services to the plaintiffs, and the defendants and
their counsel would not be allowed to make any contact or communication which expressly referred to this litig-
ation.

On May 27, 1997, U.5.D. 259 wrote a letter to the parents of selected pupils regarding speech-language ser-
vices acknowledging that certain speech-language services were not provided in 1996 to 1997 for their children,
and that compensatory speech-language services would be provided to make up for the missed services, possibly
in the summer of 1997. The parents were asked to contact U.S.ID. 259 if they wish to have such services
provided, and the letter apologized for the fact that the services were not provided. The letter concludes by stat-
ing that the services will be provided during the 1997 to 1998 school year.

With respect to the presently named plaintiffs, although contact with them should generally be made
through plaintiffs' counsel, the court believed that an exception to this ethical requirement should apply when
necessary for the maintenance of services which were presently being provided to the plaintiffs, or in which the
plaintiffs were currently enrolled. It would be very difficult, if not impossible, for the defendants to continue to

- provide services if all communications had to be made through counsel. With respect to prospective members of
the class, the court found that plaintiffs failed to make the necessary showing that the May 27, 1997 letter was

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx?vr=2.0&mt=127&pbc=DA010192&prft=... 3/26/2012



Page 62 of 152

5 CLASSACT§ i15:14 Page 2
5 Newberg on Class Actions § 15:14 (4th ed.)

an abusive action that required protection from the court; the court did not find that a letter of apology and an of-
fer to provide needed services, even if they are a subject of this litigation, was an abusive practice requiring the
protection of the court. The letter made no reference to the litigation and does not even attempt to seek to dis-
courage or prevent the recipients of the letter from participating in the lawsuit. Any prospective member of the
class could choose to take advantage of defendants' offer and still choose to participate in this action should the
class be certified. :

The only possible concern with unlimited communication would be if the defendants sought to directly
lobby the prospective members of the class action concerning their possible participation in the class action,
should it be certified. Thus defendants and their counsel would not be allowed to make any contact or commu-
nication with them which expressly referred to this litigation. This provision would permit defendants to contin-
ue to communicate with prospective class members so long as the communication is made in the ordinary course
of providing \educational services to the students, even though such communications may necessarily implicate
the subject matter of the litigation.

The court granted plaintiff's motion to limit defendant's contact with class members when the defendant
wholesaler in a breach of contract action had three times contacted member hardware retailers, waming retailers
not to join the class action, in Hardware, Inc. v. Cotter & Co.[4] The wholesaler would be prohibited from con-
tacting potential class members with respect to the action until the date of trial or the date of an order denying
the motion for class certification. '

A defendant may attempt to threaten potential members with legal, economic, or political sanctions if they
join .in the class or initiate Titigation. These tactics constitute a great abuse of the class action, and a court may
properly enjoin such communications.[5]

When the communications can be shown to be abusive, the defendants may be ordered to retract their state-
ments[6] and are subject to other sanctions. Solicitation of exclusions also poses ethical problems.|7]

- [FN1] DR 7-104 of the Code of Professional Responsibility (1981) provided:
{A) During the course of his representation of a client a lawyer shall not:

(1) Communicate or cause another to communicate on the subject of the representation with a party he
knows to be represented by a lawyer in that matter unless he has the prior consent of the lawyer representing
such other party or is authorized by law to do so.

(2) Give advice to a person who is not represented by a lawyer, other than the advice to secure counsel, if

the interests of such person are or have a reasonable possibility of being in conflict with the interests of his
client.

.Cf. Weight Watchers of Philadelphia, Tnc. v. Weight Watchers Intemn,, Inc., 455 F.2d 770, 15 TFed. R.
Serv. 2d 998 (2d Cir. 1972):
[W]e are unable to perceive any legal theory that would endow a plaintiff who has brought what would have
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been a "spurious" class action under former Rule 23 with a right to prevent negotiations of settlements
between the defendant and other potential members of the class who are of a mind to do this; it is only the
settlement of the class action itself without court approval that F. R. Civ. P. 23(e) prohibits.

Weight Watchers of Philadelphia, Inc. v. Weight Watchers Intemn., Tnc., 455 F.2d 770, 773, 15 Fed. R.
Serv. 2d 998 (2d Cir. 1972),

Nesenoff v. Muten, 67 F.R.D. 500 (E.D. N.Y. 1974).

[FN2] Tl Adelman, Chairman of the Board and Acting Chief Executive Officer—Notice to All Stock-
holders of Great Western United Corp, N.Y. Times, Dec. 5, 1974, at 77, In commenting on recent .
events which substantiated the board's position that a tender offer to stockholders was inadequate, the
notice provided in paragraph 7 as follows:
7. On November 22, 1974, Davis Cattle Co, Inc. fi ]ed an action against the Company and Great Western
Sugar. The action seeks to proceed as a class action and alleges breach of the 1974 sugar beet contract
between Great Western Sugar and various growers in violation of Section 10 of the Securities Exchange Act
of 1934 in connection with the amount of the initial payment made by Great Western Sugar to the beet
growers. The plaintiff seeks injunctive relief, restitution of monies received by the Company from Great
Western Sugar since September 1, 1974, and damages of approximately $246,000,000 plus interest. The
complaint relates primarily to the amount of the initial payment to growers, not to the total amount to be re-
ceived by them for the market year pursuant to the sugar beet contract. The Company intends to vigorously
defend the action and you should know that under normal court procedures this matter would not normally
be adjudicated until after the growers would have received the major part of the money owed them pursuant
to the contract,

[FN3] Rankin v. Board of Educ. Wichita Public Schools, U.8.D. 259, 174 F.R,D. 695 (D, Kan. 1997).
[FN4] Hampton Hardware, Inc, v. Cotter & Co., Inc.; 156 F.R.D. 630 (N.D. Tex. 1994} (contract).

[FN5] In re International House of Pancakes Franchise Litigation, 1972 Trade Cas. (CCH) {73797,
1972 WL 519 {W.D. Mo. 1972). See also Ojeda-Sanchez v. Bland Farms, 600 F. Supp. 2d 1373 (S.D.
Ga. 2009) (enjoining communications between party opposing putative class and putative class mem-
bers when putative class members alleged that the opposing party had forced them to sign documents at
their homes in Mexico during FL.SA collective action).

[FN6] Weight Watchers of Philadelphia, Inc. v. Weight Watchers Intern., Ing,, 55 F.R.D, 50 (E.D. N.Y.
1971).

[EN7] § 15:19.
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involving overlapping, duplicative, or competing suits in other federal
courts or in state courts, the lawyers may stipulate to the appointment
of a lead interim counsel and a steering committee to act for the pro-
posed class. Such a stipulation leaves the court with the tasks of de-
termining that the chosen counsel is adequate to serve as interim class
counsel and making a formal order of appointment. Absent a stipula-
tion, the court may need to select interim class counsel from lawyers
competing for the role and formally designate the lawyer selected.

* Whether and how to obtain information from parties and their counsel
about the status of all related cases pending in state or federal courts, in-
cluding pretrial preparation, schedules and orders, and the need for any
coordinated activity. Section 20.31 discusses coordination and other
approaches to pending parallel litigation with state judges.

+ Whether any discovery is needed to decide whether to certify the proposed
class. See section 21.13. Precertification discovery permits the parties
to “gather information necessary to make the certification decision,”
which “often includes information required to identify the nature of
the issues that actually will be presented at trial.”™ To define the need
for and appropriate limits on precertification discovery, it is useful to
direct the parties to discuss these and related problems at the Rule
26(f) conference and to present a plan to the court at an early Rule 16
hearing. The judge can then put into place a schedule for determining
the scope of discovery necessary to decide certification, as opposed to
merits discovery. At such hearings, the judge should also inquire
whether the parties contemplate precertification discovery from the
potential class members, determine whether such proposed discovery
fills a legitimate need, and make appropriate plans for the most cost-
effective means of conducting it.

21.12 Precertification Communications with the Proposed
Class

Rule 23(d) authorizes the court to regulate communications with potential
class members, even before certification.” Such regulations, however, could

744, See Fed. R. Civ. P. 23(c)(1) committee note (setting a flexible time standard by
providing that certification decisions should be made “at an early practicable time”}.

745. In re Sch. Asbestos Litig., 842 P.2d 671, 680 (3d Cir. 1988) (“Rule 23 specifically
empowers district courts to issue orders to prevent abuse of the class action process.”).
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implicate the First Amendment.”*® Moreover, restrictions of this type may be

difficult to implement given the ease and speed of communicating with
dispersed groups. For example, many class actions attorneys establish Internet
Web sites for specific class actions, in addition to using conventional means of
communication, such as newspapers. Most judges are reluctant to restrict
communications between the parties or their counsel and potential class
members, except when necessary to prevent serious misconduct.”

Direct communications with class members, however, whether by plain-
tiffs or defendants, can lead to abuse.™ For example, defendants might
attempt to obtain releases from class members without informing them that a
proposed class action complaint has been filed. If defendants are in an ongoing
business relationship with members of a putative class, the court might
consider requiring production of communications relating to the case. In
appropriate cases, courts have informed counsel that communications during
an ongoing business relationship, including individual releases or waivers,
must be accompanied by notification to the members of the proposed class
that the litigation is pending.”

Judicial intervention is generally justified only on a clear record and with
specific findings that reflect a weighing of the need for a limitation and the
potential interference with the rights of the parties. Such intervention “should
result in a carefully drawn order that limits speech as little as possible, consis-
tent with the rights of the parties under the circumstances.””™ Even if the court
finds that there has been an abuse, less burdensome remedies may suffice, such
as requiring parties to initiate communication with potential class members

746. See Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626 {1985).

747. Gulf Oil Co. v. Bernard, 452 U.S. 89, 101-02 {1981).

748. See id. at 99-100 & n.12; Kleiner v, First Nat'l Bank, 751 F.2d 1193 (11th Cir. 1985);
Keystone Tobacco Co. v. U.S. Tobacco Co., 238 F. Supp. 2d 151 (D.D.C. 2002}, reconsideration
denied, 2003 U.S. District LEXIS 14653 {2003); Hampton Hardware Inc. v. Cotter & Co., 156
F.R.D. 630 (N.D, Tex. 1994),

749. Ralph Oldsmobile, Inc. v. Gen. Motors Corp., No. 99 Civ, 4567, 2001 WL 1035132, at
*7 (S.D.N.Y. Sept. 7, 2001); see also 2 Geoffrey C. Hazard & W. William Hodes, The Law of
Lawyering § 38.4, at 38-6 (3d ed. 2002) {copies of communications sent by defendants who have
ongoing business relationships with potential class members relating to pending litigation
should be given to opposing counsel).

750, Guif Oil, 452 U.S. at 101-02. For an example of a limited ban on communications
between a defendant and class members, see Rankin v. Board of Education of Wichita Public
Schools, 174 FE.R.D. 695, 697 (D, Kan. 1997) (ordering that “defendants and their counsel shall
not make any contact or communication with [prospective class members] which expressly
refers to this litigation”). Generally, more than just the potential for abuse is required to support
issuance of a protective order. Basco v, Wal-Mart Stores, Inc., No, CIV.A 00-3184, 2002 WL
272384, at 3~4 (E.D. La. Feb. 25, 2002).
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only in writing or to file copies of all nonprivileged communications with class
members.” If class members have received inaccurate precertification com-
munications, the judge can take action to cure the miscommunication and to
prevent similar problems in the future.””” Rule 23 and the case law make clear
that, even before certification or a formal attorney—client relationship, an
attorney acting on behalf of a putative class must act in the best interests of the
class as a whole.”

Misrepresentations or other misconduct in communicating with the class
may impair the fairness and adequacy of representation under Rule 23(a)(4),
may affect the decision whether to appoint counsel under proposed Rule
23(g), and may be prohibited and penalized under the court’s Rule 23(d)(2)
plenary protective authority. Defendants and their counsel generally may
communicate with potential class members in the ordinary course of business,
including discussing settlement before certification,”™ but may not give false,
misleading, or intimidating information, conceal material information, or
attemnpt to influence the decision about whether to request exclusion from a
class certified under Rule 23(b}(3). Ethics rules restricting communications
with individuals represented by counsel may apply to restrict a defendant’s
communications contract with the named plaintiffs.”>

751, See Guif Oil, 452 U.S. at 104 n.20.

752, E.E.O.C. v. Mitsubishi Motor Mfg. of Am,, Inc., 102 F.3d 869, §70-71 (7th Cir. 1996)
(reciting district court action to cure precertification miscommunication regarding communi-
cations between employees and employer and to require prior notice to prevent future
miscommunications); Ralph Oldsmobile, 2001 WL 1035132, at *7 (curative notice sent to
members of the proposed class at the expense of defendant).

753, See Fed. R. Civ. P. 23(g)(2)(A) committee note; ¢f. 2 Hazard & Hodes, supra note 749,
§ 38.4, at 38-7 (indicating that the lawyer for the proposed class has a fiduciary obligation and
owes class members “duties of loyalty and care”).

754. See Gulf Oil, 452 1.8, 95 (after a class action had been commenced but before certifica-
tion, defendant continued to deal directly with potential class members concerning an offer of
settlement that had been earlier negotiated with the Equal Employment Opportunity Commis-
sion (EECQC)).

755. See Ralph Oldsmobile, 2001 WL 1035132, at *4, *7 (finding that defendant’s failure to
inform independent dealers about pending class actions was misleading and ordering defendant
to send corrective notice to potential members of the proposed class); Hampton Hardware v.
Cotter & Co., 156 B.R.DD. 630, 634-35 (N.D. Tex. 1994) (court found abuse and issued protective
order limiting communications after defendant contacted potential class members and
encouraged them not to participate in the class action by stating that such participation would
negatively impact the parties’ ongoing business relationship); see also infra section 21.323 (other
communications from class members). See generally Kleiner v, First Nat’] Bank of Atlanta, 751
F.2d 1193, 1202 (11th Cir. 1985} (“If the class and the class opponent are involved in an ongoing
business relationship, communications from the class opponent may be coercive.”) (queting
Note, Developments in the Law—Class Actions, 89 Harv. L. Rev. 1318, 1600 (1976)).
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Disclosure Obligations Under Rule 2019
Rule 2019 was revised as of December 1, 2011.

Rule 2019 requires that “a verified statement setting forth the information specified in
subdivision (¢) of this rule shall be filed by every group or committee that consists of or
represents, and every entity that represents, multiple creditors or equity security holders that are
(A) acting in concert to advance their common interests, and (B) not composed entirely of
affiliates or insiders of one another.” Rule 2019(b){1).

The revisions limit the effect of Rule 2019 in certain significant respects. Now there is a
disclosure requirement where the group or committee represented is “acting in concert.”

Revised Rule 2019 provides a carveout for a class action representative. Specifically, it provides
that:

(b) DISCLOSURE BY GROUPS, COMMITTEES, AND ENTITIES.

(2) Unless the court orders otherwise, an entity is not required to file the verified statement
described in paragraph (1) of this subdivision solely because of its status as:

(C) a class action representative . . . .
Rule 2019(b)(2)(C).

Therefore, there is no automatic Rule 2019 disclosure requirement for class counsel. The rule
appears to leave open the possibility that a court could require disclosure by class counsel.

Prior caselaw under 2019, as it related to class actions, is therefore of limited applicability.
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RULE 2019. DISCLOSURE REGARDING CREDITORS AND EQUITY SECURITY
HOLDERS IN CHAPTER 9 AND CHAPTER 11 CASES (EFFECTIVE DECEMBER 1, 2011)

(a) Definitions. In this rule the following terms have the meanings indicated:
(1) “Disclosable economic interest” means any claim, interest, pledge, lien, option,
participation, derivative instrument, or any other right or derivative right granting the holder

an economic interest that is affected by the value, acquisition, or disposition of a claim or
interest.

(2) “Represent” or “represents” means to take a position before the court or to solicit votes
regarding the confirmation of a plan on behalf of another.

(b) DISCLOSURE BY GROUPS, COMMITTEES, AND ENTITIES.

(1) In a chapter 9 or 11 case, a verified statement setting forth the information specified in
subdivision (¢) of this rule shall be filed by every group or committee that consists of or
represents, and every entity that represents, multiple creditors or equity security holders that
are {A) acting in concert to advance their common interests, and (B) not composed entirely of

affiliates or insiders of one another.

(2) Unless the court orders otherwise, an entity is not required to file the verified statement
described in paragraph (1) of this subdivision solely because of its status as:

(A) an indenture trustee;
(B) an agent for one or more other entities under an agreement for the extension of credit;
(C) a class action representative; or
(D) a governmental unit that is not a person.
(c) INFORMATION REQUIRED. The verified statement shall include:
(1) the pertinent facts and circumstances concerning:
(A) with respect to a group or committee, other than a committee appointed under § 1102
or § 1114 of the Code, the formation of the group or committee, including the name of each
entity at whose instance the group or committee was formed or for whom the group or

committee has agreed to act; or

(B) with respect to an entity, the employment of the entity, including the name of each
creditor or equity security holder at whose instance the employment was arranged;

(2) if not disclosed under subdivision (c)(1), with respect to an entity, and with respect to
each member of a group or commiittee:



(A) name and address;

(B) the nature and amount of each disclosable economic interest heid in relation to the
debtor as of the date the entity was employed or the group or committee was formed; and

(C) with respect to each member of a group or committee that claims to represent any
entity in addition to the members of the group or committee, other than a committee
appointed under § 1102 or § 1114 of the Code, the date of acquisition by quarter and year of
each disclosable economic interest, unless acquired more than one year before the petition
was filed; '

(3) if not disclosed under subdivision (c)(1) or (c)(2), with respect to each creditor or equity
security holder represented by an entity, group, or committee, other than a committee
appointed under § 1102 or § 1114 of the Code:

(A) name and address; and

(B) the nature and amount of each disclosable economic interest held in relation to the
debtor as of the date of the statement; and

(4) a copy of the instrument, if any, authorizing the entity, group, or committee to act on
behalf of creditors or equity security holders.

(d) SUPPLEMENTAL STATEMENTS. If any fact disclosed in its most recently filed statement has
changed materially, an entity, group, or committee shall file a verified supplemental statement
whenever it takes a position before the court or solicits votes on the confirmation of a plan. The

supplemental statement shall set forth the material changes in the facts required by subdivision
(c) to be disclosed.

(¢) DETERMINATION OF FAILURE TO COMPLY; SANCTIONS.

(1) On motion of any party in interest, or on its own motion, the court may determine
whether there has been a failure to comply with any provision of this rule.

(2) If the court finds such a failure to comply, it may:

(A) refuse to permit the entity, group, or committee to be heard or to intervene in the
case;

(B) hold invalid any authority, acceptance, rejection, or objection given, procured, or
received by the entity, group, or committee; or

(C) grant other appropriate relief.
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RULE 2019, RERPRESENTATION-OEDISCLOSURE REGARDING CREDITORS AND
EQUITY SECURITY HOLDERS IN CHAPTER 9 MEMEIALIY-AND CHAPTER 11
CASES

{a) Definitions. In this rule the following terms have the meanings indicated:

(1) “Disclosable economic interest” means any claim, interest, pledge, lien. option,
participation, derivative instrument, or any other right or derivative right granting the holder
an economic interest that is affected by the value, acquisition, or disposition of a claim or
interest.

(2) “Represent” or “represents” means to take a position before the coutt or to solicit votes
regarding the confirmation of a plan on behalf of another.

{(b) DISCLOSURE BY GROUPS, COMMITTEES, AND ENTITIES.

(al) Pata-Reguired—In a chapter 9 sawieipality-or chapter-11 reorsanization-case, exeept
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(2) Unless the court orders otherwise, an entity is not required to file the verified statement
described in paragraph (1) of this subdivision solelv because of its status as:

{A) an indenture frustee;

(B) an agent for one or more other entities under an agreement for the extension of credit;

(C) a class action representative; or




(D) a governmental unit that is not a person.

(¢) INFORMATION REQUIRED. The verified statement shall include:

(1) the pertinent facts and circumstances concerning:

(A) with respect to a group or committee, other than a committee appointed under § 1102
or § 1114 of the Code, the formation of the eroup or commitiee, including the name of each
entity at whose instance the group or committec was formed or for whom the group or
committee has agreed to act: or

(B) with respect to an entity, the employment of the entity, including the name of each
creditor or equity security holder at whose instance the employment was arranged:

(2} if not disclosed under subdivision (c){1). with respect to an entity, and with respect to
each member of a group or committee:

{A) name and address;

(B) the nature and amount of each disclosable economic interest held in relation to the
debtor as of the date the entity was emploved or the group or committee was formed; and

(C) with respect to each member of a group or committee that claims to represent any
entity in addition to the members of the group or conmittee, other than a committee
appointed under § 1102 or § 1114 of the Code, the date of acquisition by quarter and year of
each disclosable economic interest, unless acquired more than one year before the petition
was filed;

(3 if not disclosed under subdivision ()(1) or {c)(2), with respect to each creditor or equity

security holder represented by an entity. group, or committee. other than a committee
appointed under 8 1102 or § 1114 of the Code:

{A) name and address: and

(B) the nature and amount of each disclosable economic interest held in relation to the
debior as of the date of the statement: and

{(4) a copy of the instrument. if any. authorizine the entity, group, or committee to act on
behalf of creditors or equity security holders.

{d) SUPPLEMENTAL STATEMENTS. If any fact disclosed in its most recently filed statement has
changed materially, an entity. group, or committee shall file a verified supplemental statement
whenever it takes a position before the court or solicits votes on the confirmation of a plan. The
supplemental statement shall set forth the material changes in the facts required by subdivision
(¢) to be disclosed.
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{2) If the court finds such a failure to comply, it may:

(A) refuse to permit the entity, group. or committee to be heard or to intervene in the
case:
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xisting Bankruptcy Rule 2019
Eis an old and until recently,

little-used rule that grew out
of Depression-era reforms under the
Chandler Act to address abuses by
equity protective committees that would
acquire claims and represent the interes(s
of third parties in negotiating reorganiza-
tion plans in receivership and bankruptcy
cases.! Over the past few years, parties
have invoked the rule in several cases
as a litigation tactic against ad hoc com-
mittees, informal groups of sophisticated
investors who pool resources to advance
their common interests in out-of-court
restructurings and bankruptey cases.

As might be expect-
ed from application
of an old rule in
new circumstances,
courts have dis-
agreed over whether
to apply the rule to
ad hoc committees.”
Now, in a process
well detailed in an
article in the June
2011 ABI Journal,® the U.S. Supreme
Court has approved an extensive revi-
sion and update to Bankruptcy Rule
2019 (“New Rule 20197).* This article
discusses practical aspects of compliance
with the new rule.

Who Must Comply

with New Rule 20197

New Rule 2019 expands in many
respects, but contracts in others, the
categories of parties required to com-
ply with the rule. In general, New Rule

James M. Wilton

1 An excellent dlscussion of the {egislative history of exsting Rule 2019 is
contalned in Hon, Ghristopher §. Sontchi’s decision, &7 fe Premier Int?
Holdings Inc., 423 B.R. 58 (Bankr, D. Del, 2010}

2 Compare In re Washingion Mut,, 415 B.R. 271 (Bankr, D, Del. 2009)

[Walrath, J.) tholding that ad’ hoc commitlee was “commiltee” under

Rule 2019); In re Mw. Aitlines Corp., 363 B.R, 701, 703 {Bankr, 8,D.N.Y.

2007) {Gropper, J.) (same}, wilh in re Phila. Newspapers LLC, 422 BR.

553 {Bankz, £., Pa, 2010) {holding that 2d fioe group Is not “commit-

tee” under Rule 2019 where group did not represent inlerests of anyone

gther than its members); in re Fremier Int'l Holdings Inc., 423 B.R. 58

(Bankr. D. Del. 2010) {Sontchi, J.) {same}; Jo re Seoliz Dev. LLE, 2007

WL 1192137 (Bankr. 5.D. Tex. Apr. 20, 2007) {same),

See Richard J. Corbi, Billy Hildbeld and Jonathan M. Petts, “New Rule

2019: Distressed Investors, What Are You Holding?,” Am. Bankr. Inst.

J.June 2011 at 14,

New Rule 2018 will take effect on Dec. 1, 2011, In cases filed after

that date, The rule will alsc apply “insofar as just and practicable” to all

proceedings then pending.
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2019 applies to (1) ad hoc committees or
groups, (2) official committees appoint-
ed pursuantto 11 U.S.C. § 1102 or 1114
and (3) entities that represent multiple
creditors or equity security-holders, if the
represented creditors or equity security-
holders are acting in concert to advance
their common interests and are not com-
posed entirely of affiliates or insiders of
one another. The committees, groups and
entities that may become subject to New
Rule 2019 include the following:

Ad Hoc Committees or Groups

Resolving a split in court decisions
under existing Rule 2019, New Rule
2019 unambiguously applies to “every
group or committee that consists of or
represents...multiple creditors or equity
security-holders that are (A) acting in

concert to advance their common inter-
ests and (B) not comprised entirely of
affiliates or insiders of one another.”®
While clearly including within its sweep
ad hoc committees of bondholders, the
rule would also apply to other groups
that have common interests and act in
concert, such as informal committees or
groups of landlords or (rade creditors.
For two or more creditors to qualify
as a committee or group subject to the
rule, the rule would likely require that
the creditors make joint decisions to be
“acting in concert,” On the other hand,
it is unlikely that New Rule 2019 would
apply to similarly situated creditors that
independently retain the same coun-
sel if the creditors do not communicate
directly to coordinate decisions. It is
also likely that similarly situated credi-
tors that coordinate action through sepa-
rate counsel and file separate motions
or other court papers are not “acting in
concert,” because each creditor has acted
independently and retains discretion to
pursue or settle its separate litigation.

5 Seen.2.
6 Rew Rule 2019(L)(3)

- /’

arsing and Complying with New Rule 2019

official Committees

Unlike under the existing rule, offi-
cial committees must comply with New
Rule 2019, although with limited disclo-
sure requirements as compared with ad
hoc committess ar groups.
Entities Covered by New Rule
SRS A5 under existing
Rule 2819, New
Rule 2019 applies
not only to com-
mittees but also to
entities representing
more than one credi-
tor or equity securi-
ty-holder. New Rule
2019 defines “rep-
resent” as “to take
a position before the court or to solicit
votes regarding the confirmation of a
plan on behalf of another.”” However,
unlike the existing rule, New Rule 2019
requires disclosure by entities only if the
creditors or equity security-holders rep-
resented are acting in concert to advance
their common interests and do not con-

7

James A. Wright Iif

sist entirely of affiliates or insiders of one
another. As a result, the scope of New
Rule 2019 is more limited in this respect
than existing Rule 2019: Law firms, for
example, will not fall under the scope of
the rule if they represent more than one
creditor in a case unless the clients are
acting in concert.

New Rule 2019 exempts certain enti-
ties from automatic® compliance with the
rule solely because of their status as (1)
indenture trustees, (2) agents under credit
agreements, (3) class-action representa-
tives and (4) governmental units that are
not persons.” These express exemptions
create an implication that other catego-
ries of representatives must comply with
New Rule 2019 in circumstances where
the rule would otherwise apply.

7 New Rule 2019(a)(2).
The exgmplion applies “unless the court orders otherwise,” See New
Rule 2013{b)2).

9 This exclusion would include the Pension Benefit Guaranty Corp.
{PBGC), which is a governmental unit; saa Mansfield Tire & Rubber Co.
v. PBGC fin re Mansfisid Tire & Rubber Co), 39 B.A. 974, 975 (N.D,
Ohle 1983) {assuming PBEC to be governmental vnit); PBGC v. LTV
Corp. (e re Chateaugay Corp.), B6 B.R. 33, 37 (S.D.N.Y. 1987) {same)
and net a pension; 11 U,5.C. § 101(41) {expressly excluding “a guaran-
tor of a pension benefit payable by ar on behalf the debtor or an affiliate
of the debtor” from Bankruptcy Code definition of “person™,

continued an page 82
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Law Firms. Law firms are accus-
tomed to complying with existing Rule
2019. Because New Rule 2019 restricts
compliance to situations where multiple
clients are represented and are acting in
concert, in most circumstances, law firms
will no longer need to comply with the
rule. For example, if a law firm repre-
sents two landlords in the bankruptey
of a national retailer and files similar
motions for each client, Rule 2019 would
likely not apply. However, if the two cli-
ents file a joint motion or otherwise act in
concert, the law firm would be required
to make a disclosure.

Financial Advisers and investment
Bankers. New Rule 2019 defines “rep-
resent” to include soliciting of votes
regarding the confirmation of a plan
on behalfl of another. This covers com-
mon activities of financial advisers
and investment bankers in bankruptey
cases. However, in the typical case
where financial advisers and invest-
ment bankers represent only one entity
or multiple debtors that are affiliates
or insiders of one another, New Rule
2019 will not apply,

Unions. The legislative history of
New Rule 2019 does not indicate a
particular focus on unions in the rule-
making process. New Rule 2019 does
not exempt unions from the rule, and if a
union takes a position before the court on
behalf of the bargaining unit and its indi-
vidual members as opposed the union
as a party to the collective-bargaining
agreement, the rule would appear to
apply. Compliance with the rule, in par-
ticular requirements for disclosure of
claims and other disclosable economic
interests of union members under Rule
2019(c)(3), would be a substantial bur-
den for unions.

What Must Be Done Initially

to Comply with New Rule 20197

The heart of New Rule 2019 is a
requirement for the filing in chapter 9 and
11 cases of a verified statement by every
group, commitiee or entity as to which the
rule applies. The statement is verified and
filed by the group, committee or entity, not
by members of a group or committee or by
creditors or equity security-holders that a
group, committee or entity may represent.
Nevertheless, the required statement must
identify the members of the group or com-

82 QOctober 2011

mittee and represented parties and list all
economic interests of these persons. '
Central to the disclosure require-
ment is the new concept of a “disclos-
able economic interest.”!! This defined
term includes not only claims against
and equity interests in a debtor, but also

options, participations, pledges and liens,

and derivative instruments or other rights
in relation to the debtor, that are *““affect-
ed by the value, acquisition or disposi-
tion of a claim or interest.” Given the
very broad definition of “claim” under
the Bankruptcy Code, disclosable eco-
nomic interests would include unliqui-
dated, contingent, unmatured or disputed

claims as well as rights to equitable rem- "~

edies for breach of performance, if the
breach gives rise to a right of payment.
Under New Rule 2019, official com-
mittees are required to disclose the name
and address of each member of the com-
mittec and the nature and amount of all
disclosable cconomic interests held in
relation to the debtor as of the date the
committec was formed, With respect to
ad hoc commillees or groups, the veri-
fied statement must contain: (1) “pertinent
facts and circumstances” concerning the
formation of the group or committee and
the name of each cntity at whose instance
the group or committee was formed or for
whom the group or committee has agreed
to act, and (2) with respect to each mem-
ber, {a) such member’s name and address,
(b) the nature and amount of all disclos-
able economic interests held in relation
to the debtor as of the date the group or
committee was formed'? and (¢) if the
group or committee claims to represent
any entity in addition to its members, the
date of acquisition by quarter and year of
each disclosable economic interest held by
members, unless acquired more than one
year before the bankruptcy petition date.
In the unusual situation where the ad hoc
commiltee represents' creditors or equity
security-holders other than its members,
the verified statement must also contain
the name and address of the non-member
parties represented, the nature and amount
of all disclosable economic interests held

10 Altheugh the rule is not specific, presumably & verified statement by a
committee weuld be executed by the chair of the committee based on
an Inquiry ta the members.

11 New Ruls 2019(c){1).

12 Uniike the sihuation with official committees, in many cases, an ad hac
committes will have formed many weeks or months priar to the bank-
rupicy petition date.

1 “Represent” is defined as “to take a pasition before the court...on
behalf of another.” New Rule 2019(a){2).

by such represented parties as of the date of
the statement and a copy of the instrument,
if any, authorizing the representation. '

With regard to entities, Rule 2019
requires that the verified statement
include (1) pertinent facts and circum-
stances concerning the employment of
the entity, including the name of each
creditor or equity security-holder at
whose instance the employment was
arranged; (2) the name and address of
the entity; (3) the nature and amount of
each disclosable economic interest held
by the entity in relation to the debtor as
of the date the entity was employed;'
and (4) the name and address of credi-
tors and equity security-holders rep-
resented by the entity, the nature and
amount of all disclosable economic
interests held by each such creditor or
equity security-holder in relation to the
debtor as of the date of the statement,
and a copy of the instrument, if any,
authorizing the entity to act on behalf
of the represented creditors or equity
security-holders.

When Must Disclosure

Be Supplemenied?

New Rule 2019 provides that if any
fact disclosed in its most recently filed
statement has changed materially, an
entity, group or committee shall file a
verified supplemental statement when-
ever it takes a position before the court
or solicits votes on the confirmation of
a plan. For example, if the composition
of a group or committee has changed, a
supplemental statement would need to
be filed updating the membership of the
group or committee.'s

New Rule 2019 is less clear as to
whether changes in the amounts or nature
of disclosable economic interests of
existing comimittee or group members

14 New Rule 2019 applies to any ad hoe commitiee or group that "consists
of or represents” multiple creditors. Therefore, the rule contemplaias
thal ad hioc committees or groups may nol, in every circumstance,
represent thelr members, The distinction is meaningful, i an ad hoc
commitiee or group represents its members, as with represented
noa-members, reparting of disclosabla economic interests of members
would te required as of the date that a 2019 statement is flled, not
|ust the date the committes or group was formed. Compare New Rule
2019(c}{2)(B} with New Rule 2019(t)(3){B).

15 New Rule 2019 requires only reporting of disclosable economic Inter-
ests “with respect to an entity.” Where the entity Is a law firm, the nle
wauld not require reperling of disclosable econamic interests of mem-
bers of the firm,

18 Although New Rule 2019 does not address the polnt, It is logical that
reporting of disclosabla economic interests of new members is zequired
as of the date that the new member joins the commities or group, if tha
admlssion of a new member is determined to constitule a reformation of
the commitiee or group, Counsel 1o an ad hoe committee or group will alsa
need to determine if a reformation of the committee or group requites an
update of fsclosabie economis interests of continuing members,
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mandate the filing of supplemental state-
ments. Supplemental verified statements
are required only if facts disclosed in an
original verified staternent have changed.
An initial verified statement for a group
or committee definitively requires report-
ing of disclosable economic interests of
its members “as of the date...the group or
committee was formed.”!” A later acqui-
sition or sale by a committee member of
disclosable economic interests wiil not
change facts as disclosed in the initial
verified statement since the disclosure in
the initial statement remains correct as of
that date. Read literally, New Rule 2019
does not require the filing of supplemental
statements as a result of changes in eco-
nomic positions of members after the date
of filing of an accurate initial statement.

Sanctions, Other Implications

of Noncompliance
The sanctions provided in New
Rule 2019 for noncempliance are sub-

17 New Ruls 2019(ci(2)(B).

stantially similar to those under the
cxisting rule. Under the new rule, on a
motion of any party in interest or on its
own motion, the court may determine
whether there has been a failure to com-
ply with any provision of the rule. If the
court finds a failure to comply, it may
“(A) refuse to permit the entity, group
or committee to be heard or intervene
in the case, (B) hold invalid any author-
ity, acceptance, rejection or objection,
given, procured or received, by the
entity, group or committee, or (C) grant
other appropriate relief.”"®

New Rule 2019 does not expressly
authorize sanctions against members of
groups or committees subject to the rule
or against creditors or equity security-
holders represented by an entity, group
or committee that has failed to com-
ply with the rule, which makes sense.
Members and entities represented by
groups or committees are not directly
subject to the rule and are not required

18 New Rule 2019{e}(2).

Copyright 2011
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to make any disclosures. For the same
reason, verified statements under New
Rule 2019 should not constitute admis-
sions against interests in connection
with any objections to proofs of claim
Tater filed by members or entities rep-
resented by groups or committees or
a ground for judicial estoppel or other
equitable remedies.

Conclusion

New Rule 2019 has resolved the
split in authority on whether the rule
applies to ad hoc committees by mak-
ing them expressly subject to the rule.
As discussed, the new rule has also
significantly changed who must make
disclosures, when those disclosures are
necessary, and what information must
be disclosed. Because of the potentially
significant penalties for failure to com-
ply, practicing bankruptcy attorneys
would be well served to become famil-
iar with these new changes to an old dis-
closure regime. B
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%, ver the past 10 years, hedge funds
';fiﬁ and other distressed investors have
..® become increasingly frequent par-
ticipants in chapter 11 proceedings. To
maximize their influence, distressed inves-
tors with similar interests in a bankruptcy
case will often organize together in informal
groups known as “ad hoc commiltees.”

Ad hoc committees’
participation has cre-
ated certain proce-
dural efficiencies and
has also led to more
competitive debtor-
in-possession (DIP)
financing terms
because ad hoc com-
mittce members are
often more willing to
lend to debtors than traditional banks, but
ad hoc committee members’ aggressive
pursuit of short-term returns and frequent
use of derivatives and other “shorting”
techniques can also give them different
financial incentives from other creditors
in their class and from the estate as a
whole in some cases.

Concern for the lack of transparency
in ad hoc committees’ participation in
bankruptcy proceedings has recently led
to proposed amendments to Federal Rule
of Bankruptcy Procedure 2019, which
were approved by the Supreme Court on
April 26, 2011. Ad hoe committees are
required to broadly disclose their eco-
nomic interests in the debtor, including
debt and derivatives.

Current Rule 2019

Bankruptcy Rule 2019 currently
requires, infer alia, that any “com-
mittee” representing more than cne
creditor or equity securityholder in a

Bilty Hitdbold
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bankruptcy case to file a verified state-
ment disclosing (1) the members it
represents, (2) the amount and nature
of each member’s claims, (3} the dates
the members acquired their claims and
{(4) the amounts paid for the claims.'
The disclosure requirements of current
Rule 2019 were conceived in the 1930s
in response to the abuses of “protec-
tive committees” acting on behaif of
bondholders in railroad reorganization

New Rule 2019: Distressed Investors,

Calls for Refarm of Rule 2019
S Northwest Airlines,’

| Washingron Mutual’
and other cases apply-
ing Rule 2019 to ad
hoc committees led
the distressed invest-
ment community to
call for reforms to
Rule 2019. Distressed
investors’ push for
change was met head
on by a proposal from Hon. Robert E.
Gerber, in a letter to the Bankruptcy Rules
Committee® whose proposal Hon. Robert
D. Drain adopted and expanded on in
his own letter to the Bankruptcy Rules
Committee.” These countervailing views
led to vigorous debate and testimony about
the appropriate changes necessary to obvi-
ate the problems created by compliance
with or failure to comply with Rule 2019,
As expected, the sides had vastly differ-
ent views about the reforms, but all par-

Jonathan M. Pelts

cases.” Protective committees, howev-
er, faded into obscurity socn after the
Rule’s enactment,?

For many years, litigation arising out
of strict compliance with Rule 2019 was
rare. Instead, ad hoc committees custom-
arily filed statements listing the group’s
membership and aggregate holdings, but
not the individual holdings or trading
histories of its members. Beginning in
2007, debtors sought to breathe new life
into Rule 2019 by moving to enforce its
plain terms with respect to ad hoc com-
mittecs. The handful of decisions to con-
sider whether an ad hoc committee is a
“committee” under Rule 2019 are split,’
with each camp finding that Rule 2019’s
plain language supports its view.’

1 Fed. A, Bankr. P. 2010.

Ia re Premier Int'i Hofdings inc., 423 B.R. 5B, 65-66 (Bankr. D. Del.
2010) {discussing origin of Rule 2019's predecessor rule under former
Bankruptcy Act).

. at73.

Compare In re Nw. Alrlines Corp., 363 B.R. 701, 703 (Bankr. S.0.N.Y.
2007) (Gropper, J.) {ad hoc committes was "commitiee” under Rule
209, requiring disclosure of individual holdings and trading histories
of members); n re Washington Mut., 419 B.R. 271 (Bankr. D. Del, 2008}
(Walrath, J.} (same) with la re Scotia Dav. LLC, 2007 WL 1192137
(Bankr. 5.0. Tex. Apr. 20, 2007) {ad hoc group Is not “commiites”
under Rule 2019 where group did not represent Interests of anyone
other than its members); Jo re Premier int'f Holings ing., 423 B.R, 58
(Bankr. [ Del. 2010} (Sontchl, J) (same); Jr fe Phifa. Newspapers LLE,
422 B.A. 553 (Bankr. E.D. Pa. 2010 {same).

Fay X}

ties agreed that Rule 2019, as then enacted,
needed to change.

Some in the distressed-investment
community sought the outright repeal of
Rule 2019,' asserting that as written, it
unfairly singled out ad hoc committees
and reduced their bargaining position by
requiring them to disclose the price paid
for their investment, as well as by requir-
ing them to potentially disclose propri-
etary investment strategies. For these
reasons, they believed that creditors
were less likely to create ad hoc com-
mittees and participate in the bankruptcy

5 Compare Washington Mut., 419 B.R. at 275 (ad hoc group of natehold-
ers sepresented by shared counsel filing joint pleadings was committes
reprasenting more than one creditor under “the plain language of Role
2018"), with Phifa. Newspapers, 422 B.R. at 566 {steering group of pre-
petition lenders was not “committee” under Rule 2019 because “ordi-
nary mearing” of word “committes” is “a body appointed by a larger
hody for some specific purpese” and stzering group did not represent
any persons other than its members).

In rg Nw. Alrtings Corp., 363 B.R. 707 (Bankr. 5.0.N.Y. 2007).

fn re Washington Mut, 419 B.R. 271 (Bankr. D. Del. 2009).

Hon. Rebert E. Gerber, Letter to the Fadzral Rules Advisory Committee,
dated Jan. 9, 2009, www.usconrts.gowuscourts/RulesAndPolicies!
rules/BRY20Suggestions%202008/08 - BX-M-Suggestion-Gurtier.pdf.
Hon. Robert 0. Draln, Letler to the Fedzral Aules Advisory Committes,

w -~ o

@

dated Jan. 13, 2009, www.uscourts.guv/uscourisiRuiesAndPoliciss/
rules/BKS205ug5eslions%202008/04-BK-N- Supgestion-Drai. pdf,

10 Report of the Business Bankruptcy Committee Special Task Forca on
Bankruptcy Rule 2019, Dec, 12, 2008, www.pscourls.goviuscourts/
NulesAndPallcles/rulass/BK B 208upgesiions%202008/98-8K-P-
Suggestion-ABA%Z20Seotion% 200l 20BsIness% 20 awt20Baxten).pdf.

confinued on page 76
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from page 14

process, which may have been the most
efficient, economically sound basis for
their participation.

Others in the distressed-investment
community, citing the same concerns,
sought a diametrically opposite approach
for reform of Rule 2019. These dis-
tressed-investor groups believed that
fairness should be achieved through
expansion of Rule 2019’s reach to any
party in interest who filed a pleading in
the case, In addition, these members of
the distressed-investment community
suggested a tiered system of disclosure
that would require increasing levels of
disclosure based on a creditor, creditor
group or committee’s participation level
in the bankruptcy case, to include the
official unsecured creditors’ committee.

On the other hand, Judge Gerber
argued for more directed disclosure so
that parties in interest, as well as the
bench, could consider and better under-
stand the moltivations of those coming
before the court and asserting a position
in the case.!' Although he recognized
the benefits that distressed investing
could play in a debtor’s recovery and the
potential for cash infusion into distressed
companies, he also feared that the pres-
sure of high-stakes distressed investment
had led to and might continue to lead to
distressed Investors’ nefariously advanc-
ing personal agendas and gaming for a
‘decline in the estate to maximize their
returns over what was best for the estate
and the creditor body as a whole.'

As examples, Judge Gerber expressed
concerns over creditors holding “short™
positions: selling the investment before
actually purchasing it in hopes that its
value will drop and the creditor can pur-
chase it on the market at a later date for a
lower price. Also, derivatives and credit-
default swaps were a concern of JTudge
Gerber, who believed these now-common
investments gave creditors an opportunity
to participate in the case without “skin in
the game.” As he put it, “[d]erivatives
are securities or instruments whose value
turns on the value of another security or
instrument... Credit-default swaps will at
least usually result in a situation where
an alternative entity bears the economic
risk, or will reap the rewards, that would

11 National Bankruplcy Conference, Letter to the Bankrupiey Rules
Advisory Committee, dated Dec, 10, 2008, www.uscourts.qov/uscourts!
RulesAndPolicies/rules/BK%205ugyastions¥%202068/08-BK-P-

12 Sugyestion-ABA%205ecion%20uf%20Business 20 awlb20Baxter.puf.
Id. at 2-3.
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otherwise be borne or enjoyed by the
original creditor.”"

Judge Drain added that the repeal of
Rule 2019 could lead to confusion in the
settlement process, which he referred
to as the primary activity in bankrupt-
cy cases.'* He articulated that it would
make it much more difficult to know
“who the other side is,” meaning that
parties might think that they are nego-
tiating with an entire body of creditors,
resulting in the withdrawal of a plead-
ing, only to have another creditor file a
similar pleading, purporting not to have
been represented by the settling group.
Additionally, Judge Drain showed con-
cern about the pressures put on counsel
who represented distressed investors to
seek positive results for their clients—
results that may be attainable, in some
cases, only by misleading the court and
other creditors as to the distressed inves-
tor’s real intentions (a gain for the client
that would come at the cost of violating
ethical and professional duties). Judge
Drain believed that Rule 2019 helped to
alleviate some of those result-oriented
influences by requiring the disclosure of
an investor’s position, which would dis-
suade parties from atlempling to mislead
the court when their standing as a credi-
tor was already known.

Judge Gerber’s proposed amend-
ments sought to modernize Rule 2019
so that disclosure would provide a level
of transparency to not only the court,
but to all parties in interest, as well as,
ultimately allow for the best interests of
the estate to come through. He provided
the committee with a thorough list of
changes that would require the disclo-
sure of the creditor’s position, whether
short or long, as well as whether the
creditor maintained any derivatives or
default swaps. Essentially, he sought to
require creditors to disclose any position
that would result in their gain should the
estate’s value diminish. Judge Gerber
also argued that the rule was under-inclu-
sive and sought to require disclosure by
a much larger population of creditors,
believing that his above-stated concerns
were not limited to ad hoc committees
alone but also applied to any creditors
that possessed investments that profited
from the demise of the estate. These

13 4 ats.
14 Hon, Robert D. Draln, Letter to the Federal Aules Advisery Commitiee,
dated Jan, 13, 2008, at 1.

suggestions, as well as testimony before
the advisory committee, ultimately led
to a compromise by the Federal Rules
Committee, announcing a rule that incor-
porated suggestions from both sides.

Amended Rule 2019

The amendments to Rule 2019 estab-
lish the “who, what, when and how” of
disclosure by hedge funds and other dis-
tressed investors actively participating in
chapter 11 and 9 proceedings.'> Amended
Rule 2019 clarifies prior confusion among
courts by making clear that Rule 2019's
disclosure requirements do apply to ad
hoc committees. Under subdivision (b}(1)
of the amended rule, a verified statement
must be filed by “every entity that repre-
sents multiple creditors or equity security
holders that are (A) acting in concert to
advance their common interests,” except
for offictal committees of unsecured cred-
itors or equityholders.'s

Amended Rule 2019 also clarifies
the scope of disclosure required of ad
hoc committees. Under subdivision
(c)(2), committees and groups subject to
Rule 2019 must file a verified statement
with the court, listing each member of
the committee and any “disclosable
economic interest” held by the member
in relation to the debtor and acquired
within a year of the petition date,'” The
term “disclosable economic interest”
is defined broadly under subdivision
(a)(1) to include any claim, option and
derivative instrument or “other right or
derivative right granting the holder an
economic interest that is affected by
the value, acquisition or disposition of
a claim or interest.”® Thus, under the
amended Rule 2019, ad hoc commit-
tees will be required to disclose credit-
default swap positions and other inter-
ests that formerly were not disclosed
to courts under customary practice. Ad
hoc committees’ duty to disclose these
interests applies not only at the outset
of a bankruptcy case but throughout a
case in which it is actively participat-
ing, because subdivision (d) generally
requires the filing of a supplemental
verified statement whenever “any fact

15 A copy of Amended Rule 2019 Is avallable ab www.uscourts.
yov/RelesAndPullcies/FoderalRulemaking/PendingRuless
Supremolourt042611.aspx,

& amended Rule 2019(0)(1).

17 pmended Rule 2019(cK2NB)-(C).

18 nder subdivision (¢)(2), & verilied Rule 2019 statement most also fist
the date of acquisition of gach member's disclosable economie inter-
ests by quarter and year,
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disclosed in its most recently filed state-
ment has changed materially.”"
Significantly, amended Rule 2019
has softened the treatment of ad hoc
committees from that under the initial
proposed amendments to Rule 2019 in
two important respects. First, amended
Rule 2019 does not include language
requiring ad koc committees to disclose
the purchase price of their members’
claims. The rules committee’s notes to
subsection {c){1) do state that “nothing

in this rule precludes either the discovery
of that information or its disclosure when
ordered by the court pursuant to author-
ity outside of this rule,”® Thus, disclo-
sure of the purchase prices and specific
trading information of ad-hoc commit-
tee members may be still be ordered by
a court pursuant to its inherent powers
or obtained by other discovery means
such as Rule 2004 in certain cases.
Second, the amended Rule has deleted
the enhanced sanctions provisions for

1% Amended Aule 2019(d),

20 Committee Note to Amended Rule 2019, Subdivision (1)(2).
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failure to comply with Rule 2019 found
in the initial proposed amendments.

Conclusion

The substance of amended Rule 2019
represents a compromise between the
interests of advocates of greater transpar-
ency in claims trading and those of dis-
tressed-debt investors seeking to protect
proprietary trading information. As such,
the amendments may alleviate concerns
for chilling the involvement of distressed
investors in chapter 11 cases, B
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In re; PREMIER INTERNATIONAL HOLDINGS, Inc., et al,, Debtors.

Chapter 11, Case No. 09-12019 (CSS) Jointly Administered, Re Docket No. 1283

UNITED STATES BANKRUPTCY COURT FOR THE DISTRICT OF
DELAWARE

423 B.R. 58; 2010 Bankr. LEXIS 98; 63 Collier Bankr, Cas, 2d (MB) 614; 52 Bankr,
Ct Dec. 183

January 20, 2010, Decided

CASE SUMMARY:

PROCEDURAL POSTURE: In this Chapter 11 case,
the Official Committee of Unsecured Creditors filed a
motion to compel an informal committee of bondholders
to comply with Fed R. Bankr. P. 2019 by disclosing
information about their claims against the debtor.

OVERVIEW: There were multiple committees in this
case, including an informal committee of bondholders.
The issue before the court was whether the informal
commitiee was a committee representing more than one
creditor under Fed. R. Barnkr. P. 2019. If so, the members
of the informal committee would be subject to the
disclosure requirements set forth in that rule. The court
held that, under the plain meaning of the rule's language,
such a group was not a "committee” because it was a
self-appointed subset of a larger group and, in order for a
group to constitute a committee under Rule 2019, it
would need to be formed by a larger group either by
consent, contract, or applicable law -- not by "self-help."
In addition, the legislative history behind Rule 2079 and
its predecessor supported the court's interpretation based

upon plain meaning. In so ruling, the court respectfully
declined to follow the holding in two recent cases
addressing the virtually identical question: In re
Washington Mutual, Inc. et al., 419 B.R. 271 (Bankr. D.
Del. 2009); and In re Northwest Airlines Corp, ef al., 363
B.R. 701 (Bankr. S.D.N.Y. 2007).

OUTCOME: The court denied the motion of the official
committee to compel an informal bondholders committee
to comply with Fed. R. Bankr, P. 2019.

LexisNexis(R) Headnotes

Bankruptcy Law > Conunitiees > General Overview
Governments > Legisiation > Interpretation

[HN1] The United States Bankruptcy Court for the
District of Delaware finds that, under the plain meaning
of Fed. R. Bankyr. P. 2019, an informal committee of
bondholders is not a "committee representing more than
one creditor" and, thus, its members need not make the
disclosures required by Fed R. Bankr. P. 2019. In
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addition, the legislative history behind Rule 2019 and its
predecessor, Rule 10-211 under Chapter X of the
Bankruptcy Act, supports the Court's interpretation based
upon plain meaning. In so ruling, the Court respectfully
declines to follow the holding in two recent cases
addressing the virtually identical question: In re
Washington Mutual, Inc. et al., 419 B.R. 271 (Bankr. D.
Del. 2009); and In re Northwest Airlines Corp. et al,, 363
B.R. 701 (Bankr. S.D.N.Y. 2007).

Governments > Legislation > Interpretation

[HN2] Contemporary Supreme Court jurisprudence
establishes that the purpose of statutory interpretation is
to determine congressional intent. To that end, the
starting point is to examine the plain meaning of the text
of the statute or rule. When a statute's language is plain,
the sole function of the courts, at least where the
disposition by the text is not absurd, is to enforce it
according to its terms. Additionally, the Supreme Court
has repeatedly stated that the United States Congress says
in a statute what it means and means in a statute what it
says there. Notwithstanding the foregoing, applying the
plain meaning of the statute or rule is the default entrance
-- not the mandatory exit. If the text is ambiguous, the
Court must use other canons of statutory construction,
including legislative history where available. Moreover,
regardless of whether the text is plain or ambiguous, it is
appropriate to identify, if possible, a congressional
purpose consistent with the Court's interpretation.

Governments > Legislation > Interpretation

[HN3] Ambiguity in a statute does not arise merely
because a particular provision can, in isolation, be read in
several ways or because a Code provision contains an
obvious scrivener's error. Nor does it arise if the
ostensible plain meaning renders another provision of the
Code superfluous. Rather, a provision is ambiguous
when, despite a studied examination of the statutory
context, the natural reading of a provision remains
elusive. In such situations of unclarity, where the mind
labours to discover the design of the legislature, it seizes
every thing from which aid can be derived, including
pre-Code practice, policy, and legislative history.

Bankruptcy Law > Committees > General Overview

[BN4] In Chapter 11 cases, Fed R. Bankr. P. 2019
requires every "committee representing more than one
creditor or equity security holder” to file a verified

statement containing certain disclosures. The rule
requires each member of a committee to disclose: (1) the
member's name and address; (2} the nature and amount of
the member's claim or interest and the time of acquisition
thereof; (3) the name or names of the entity or entities at
whose instance, directly or indirectly, the committee was
organized or agreed to act; and {4) with reference to the
organization or formation of the committee, the amounts
of claims or interests owned by the members of the
committee, the times when acquired, the amounts paid
therefor, and any sales or other disposition thereof. Fed.
R. Bankr, P. 2019(a).

Bankruptcy Law > Committees > General Overview
[HNS] In the event that a court determines that there has
been a failure to make the required disclosures under Fed.
R. Bankr, P, 2019, the court may (1) refuse to permit the
committee to be heard further or to intervene in the case;
(2) examine any representation provision of a deposit
agreement, proxy, trust mortgage, trust indenture, or deed
of trust, or committee or other authorization, and any
claim or interest acquired by any committee in
contemplation or in the course of a case under the Code
and grant appropriate relief; and (3) hold invalid any
authority, acceptance, rejection, or objection given,
procured, or received by a committee who has not
complied with this rule or with 1/ U.S.C.S. § 1125(b).
Fed. R. Bankr. P. 2019(B).

Bankruptcy Law > Commitiees > General Overview
Governments > Legislation > Interpretation

[HN6] A "committee" is a body of two or more people
appointed for some special function by, and usually out
of a (usually larger) body. The use of the word
"appointed” clearly contemplates some action be taken by
the larger body. Thus, a self-appointed subset of a larger
group -- whether it calls itself an informal committee, an
ad hoc committee, or by some other name -- simply does
not constitute a committee under the plain meaning of the
word. In order for a group to constifute a committee
under Fed. R, Banir. P. 2019 it would need to be formed
by a larger group either by consent, contract or applicable
law -- not by "self-help." This construct is supported by
the rule's applicability to indenture trustees, which are
delegated with certain rights and obligations on behalf of
all holders of the debt by operation of contract, i.e., the
indenture. Similarly, official committees 1/ US.C.S. §
1102 (although exempted from Rule 2019} receive their
authority from federal law, i.¢., the Bankruptcy Code.
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Bankruptcy Law > Comumittees > General Overview
Governments > Legislation > Interpretation

[HN7] The meaning of "represent” is to take the place of
ancther; be a substitute in some capacity for; act or speak
for another by a deputed right. A deputed right is one
that is assigned to another person. Thus, the plain
meaning of 'represent" contemplates an active
appointment of an agent to assert deputed rights. It is
black letter law that a person cannot establish itself as
another's agent such that it may bind the purported
principal without that principal's consent unless the
principal ratifies the agent's actions,

Bankruptcy Law > Committees > General Overview
Governments > Legislation > Interpretation

[HNS8] Under the plain meaning of the Fed. R. Bankr. P.
2019 phrase "a committee representing more than one
creditor,” a committee must consist of a group
representing the interests of a larger group with that
larger group's consent or by operation of law.

COUNSEL; [**1] For Debtors and Debtors in
Possession: Daniel J. DeFranceschi, L. Katherine Good,
Zachary 1. Shapiro, Richards, Layton & Finger, P.A,,
Wilmington, DE; Paul E. Harner, Steven T. Catlett,
Christian M. Auty, Paul, Hastings, Janofsky & Walker
LLP, Chicago, IL.

‘For Official Commitiee of Unsecured Creditors of the
Debtors: Laura Davis Jones, Timothy P. Cairns,
Pachulski Stang Ziehl & Jones LLP, Wilmington, DE;
Edward S. Weisfelner, Andrew Dash, Neal A. D'Amato,
Brown Rudnick LLP, New York, NY; Steven B, Levin,
Jeremy B. Coffey (Argued), Boston, MA.

For SFO Noteholders Informal Committee: Howard A.
Cohen, Drinker Biddle & Reath LLP, Wilmington, DE;
Ira S. Dizengoff, Abid Qureshi (Argued), Shaya
Rochester, Akin Gump Strauss Hauer & Feld LLP, New
York, NY.

For Fidelity Management & Research Co.. Bonnie
Steingart, Fried, Frank, Harris, Shriver & Jacobson LLP,
New York, New York,

JUDGES: Sontchi, J.

OPINION BY: Sontchi

OPINION

[*60] OPINION

1

1 This Opinion constitutes the Court's findings
of fact and conclusions of law pursuant to Federal
Rule of Bankruptcy Procedure 7052.

INTRODUCTION

The issue before the Court is whether an "informal
committee” of bondholders in this case is a "commitiee
representing more than one creditor" under Rule 2019 of
the Federal Rules of Bankruptcy Procedure. [**2] If so,
the members of the informal committee would be subject
to the disclosure requirements set forth in that rule.

[AN1] Under the plain meaning of the rule's
language, such a group is not a "committee representing
more than one creditor” and, thus, its members need not
make the disclosures required by Rule 2079, In addition,
the legislative history behind Rwle 20i9 and its
predecessor, Rule 10-211 under Chapter X of the
Bankruptcy Act, supports the Court's interpretation based
upon plain meaning. In so ruling, the Court respectfully
declines to follow the holding in two recent cases
addressing the virtually identical question: Im re
Washington Mutual, Inc., et al., 419 B.R. 271 (Bankr. D.
Del. 2009); and In re Northwest Airlines Corp., et al,
363 B.R. 701 (Bankr. S.D.N.Y. 2007).

JURISDICTION

This Court has subject matter jurisdiction under 28
US.C. §1334¢b). Venue is proper in this district under 28
US.C. §§ 1408 and 1409(a). This is a core proceeding
under 28 U.S.C. § 157(B)(2).

STATEMENT OF FACTS
I. The Debtors And Their Capital Structure

The Debtors filed Chapter 11 on June 13, 2009. They
own and operate 20 amusement parks throughout North
America, 18 of which operate under the well-known
f*#3] "Six Flags" name. For purposes of the motion
before the Court, the ownership and debt structure is
simple. 2

2 Of course, in reality, it is much more complex.
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These findings of fact are purposefully simplified
and are made solely for purposes of deciding the
motion before the Court.

Six Flags, Inc. ("SFI") is the corporate parent. SFI
owns Six Flags Operations Inc. ("SFO"), which, in turn,
owns Six Flags Theme Parks, Inc. ("SFTP"). SFI is a
holding company. The Debtors conduct virtually all of
their operations through SFO. SFTP owns, either directly
or indirectly, all of the Debtors' theme parks.

As of September 30, 2009, the Debtors had
approximately $§ 2.42 billion in aggregate debt plus
approximately $ 39 million in unsecured trade debt. The
Debtors' secured debt totals approximately $ 1.1 billion.
SFTP is the borrower under the secured facility and SFO
is a guarantor. SFI is not a guarantor of the secured debt.

SFO issued approximately $§ 400 million in notes
(the "SFO Notes"). SFI, in turn, is the issuer of
approximately $ 870 million in notes (the "SFI Notes").
In addition, SFI is a guarantor of the SFO Notes,

[¥61] II. The Committees

There are three committees involved in this case. The
Official [**4] Committee of Unsecured Creditors (the
"Official Committee") was formed in June, 2009, As set
forth more fully below, the Official Committee has
opposed both the Initial Plan and the Revised Plan.

The Informal Committee of SFO Noteholders was
formed in early September, 2009, although its largest
member, Avenue Capital Management II, L.P.
("Avenue"), had been active in the case from its
inception. The members of the Informal Committee of
SFO Noteholders hold approximately 95% of the
outstanding SFO Notes. Both Avenue and the Informal
Committee of SFO Noteholders have opposed the Initial
Plan and support the Revised Plan.

The Ad Hoc Committee of SFI Noteholders was
formed in early October, 2009. At last count, its members
hold approximately 67% of the outstanding SFI Notes.
The Ad Hoc Committee of SFI Noteholders has opposed
the Initial Plan and the Revised Plan.

111, The Course Of Events

From 1998 through 2005, the Debtors amassed over
$ 2.4 billion in debt. Commencing in late 2005, the
Debtors began attempting to deleverage their balance

sheet. The Debtors achieved limited success but, by early
2009, it became clear more significant action was needed.
In Spring, 2009, the Debtors were negotiating [**5] with
their major creditors, including Avenue Capital
Management 1I, L.P. ("Avenue"). Avenue was and is a
participant in the pre-petition secured facility, the largest
holder of the SFO Notes, and a significant holder of the
SFI Notes. The Debtors and Avenue were attempting to
reach an agreement for a pre-negotiated Chapter 11 in
which the SFO Notes would be converted into the bulk of
the equity in the reorganized debtors and the pre-petition
secured facility would be reinstated. Unfortunately,
negotiations between the Debtors and Avenue reached an
impasse.

Immediately thereafter, the Debtors switched horses
and entered into a plan support agreement with the
"Participating Lenders" under the secured facility.
Pursuant to the plan support agreement, in July, 2009, the
Debtors filed their Initial Plan. Under the Initial Plan, the
holders of the Debtors' secured debt were to convert their
claims into 93% of the equity in reorganized SFI and a
new term loan in the amount of $§ 600 million, The
holders of allowed unsecured claims against SFO,
including the SFO Noteholders, were to receive 6% of the
equity in reorganized SFI. The holders of allowed
unsecured claims against SFI, including the [**6] SFI
Noteholders, were to receive 1% of the equity in
reorganized SFI. The Initial Plan was opposed by all
three committees.

From September through November, 2009, the
Debtors continued their negotiations with Avenue and the
Informal Committee of SFO Noteholders. Those
negotiation resulted in the Revised Plan. Under the
Revised Plan, the holders of the Debtors' secured debt
would be paid in full in cash out of the proceeds of: (i) an
exit term loan in the amount of § 650 million; and (ii) a
rights offering in the amount of $ 450 million. The rights
offering would be available to holders of allowed
unsecured claims against SFO, including the SFO
Noteholders, provided such holder votes in favor of the
Revised Plan and is an accredited investor. Avenue has
agreed to "back stop” the rights offering, i.e., pay the
shortfall, in the event that the Debtors fail to raise the full
$ 450 million. Ultimately, the participants in the rights
offering will receive approximately 70% of the equity in
reorganized SFL

Apart from the rights offering, the holders of allowed
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unsecured claims against [*62] SFO, including the SFO
Noteholders, will convert their claims into approximately
23% of the equity in reorganized [**7] SFI. The holders
of allowed unsecured claims against SFI, including the
SFI Noteholders, will convert their claims into
approximately 7% of the equity in reorganized SFI. The
Revised Plan is supported by the Informal Committee of
SFO Notcholders and opposed by both the Official
Committee and the Ad Hoc Committee of SFI
Noteholders. A confirmation hearing on the Revised Plan
is scheduied for March, 2010,

IV. The Motion To Compel

On December 29, 2009, the Official Committee filed
the Motion Of The Official Committee Of Unsecured
Creditors To Compel The SFO Noteholders Committee
To Comply With Federal Rule Of Bankruptcy Procedure
2019 (the "Motion to Compel"), Through the Motion to
Compel, the Official Committee seeks an order
compelling the members of the Informal Committee of
SFO Noteholders to comply with Rule 2019 by disclosing
the amount of each of their respective claims (current and
previously held) against each debtor, the dates such
claims were acquired, the amounts paid for the claims,
and the dates and circumstances of any subsequent
disposition of the claims. The Official Committee further
requests that, unless and until the disclosures are made,
the Court bar the participation [**8] of the Informal
Committee of SFO Noteholders in this case, The Official
Committee has not filed a similar motion requesting
disclosures by the Ad Hoc Committee of SFI
Noteholders.

In support of the Motion to Compel the Official
Committee argues that the rule should be "strictly
enforced" to require the requested disclosure. In addition,
the Official Committee argues that enforcement of Rule
2019 is essential under the facts and circumstances of this
case.

Here, the SFO Noteholders Committee
has affirmatively chosen to assume a
central role in these cases; first seeking fo
terminate exclusivity to propose their own
plan, and then striking a deal whereby the
Debtors adopted and agreed to champion
the SFO Plan. The Committee believes the
Debtors' complicity in pushing the SFO
Plan is based, at least in part, on the

Debtors' acceptance of contemporaneous
representations by the SFQ Noteholders
Committee that it represented the interests
of holders of SFI Notes. And while the
SFO Noteholders Committee has failed to
disclose to the court prior holdings and
dispositions of SFI Notes, the Committee
believes the members of the SFO
Noteholders Committee were engaged in
transactions to save themselves [**9]
from the negative treatment they were
negotiating to impose on SFI Notes under
the SFO Plan. At the same time the
Debtors' management was failing to
protect the rights of SFI Noteholders, the
SFO  Noteholders Committee was
apparently securing management support
through offers of continued employment
and significant ownership stakes in the
to-be-reorganized companies.

Given the central role of the SFO
Noteholders Committee has chosen to play
in these cases, and the likely role it will
play in trying to force confirmation of the
SFO Plan over the objections of the
committee and other unsecured creditors,
it is critical for the Court and the
Committee to be able to fairly evaluate the
SFO Noteholder(s] Committee's
credibility and motives in these cases,
including through an understanding of; (a)
the financial incentives created through
debt holdings at multiple levels of the
Debtors’ capital structure; (b) the veracity
of claims to have been acting consistent
with the interests of holders of SF1 Notes
during the negotiation of [*63] the SFO
Plan; and (c) the securing of the Debtors'
acquiescence to the SFO Plan through
benefits promised to senior management. 3

Page 5

3 Motion Of The Official Committee [**10] Of
Unsecured Creditors To Compel The SFO
Noteholders Committee To Comply With Federal

Rule Of Bankrupicy Procedure 2019 [D.1,
pp. 9-10.

1283],

The Informal Committee of SFO Noteholders
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opposed the Motion to Compel and the Court held a
hearing on January 8, 2010. At the conclusion of the
hearing, the Court ruled from the bench, setting forth its
reasoning and denying the Motion to Compel. On
January 11, 2010, the Court entered an order denying the
Motion to Compel and indicating that the Court would
issue an opinion further explaining the basis for its ruling.

ANALYSIS

I. Under The Plain Meaning Of Rule 2019 Of The
Federal Rules Of Bankruptcy Procedure The SFO
Noteholders Informal Committee Is Not A
"Committee Representing More Than One Creditor."

A. Statutory Interpretation

[HN2] "[Clontemporary Supreme Court
jurisprudence establishes that the purpose of statutory
interpretation is to determine congressional intent." 4 To
that end, the starting point is to examine the plain
meaning of the text of the statute or rule. 3 As the
Supreme Court observed in Hartford Underwriters Ins.
Co. v. Union Planters Bank, "when a statute's language is
plain, the sole function of the courts, at least where the
[¥*11] disposition by the text is not absurd, is to enforce
it according to its terms." ® Additionally, the Supreme
Court has repeatedly stated that “[tJhe United States
Congress says in a statute what it means and means in a
statute what it-says there," 7

4 Hon. Thomas F. Waldron and Neil M. Berman,
Principled Principles of Statutory Interpretation:
A Judicial Perspective Afier Two Years of
BAPCPA, 81 AM, BANKR, L.J. 195, 211 (2007).

5 Id at 229 ("Statutory analysis . . . must start
with the text at issue to determine if its meaning
can be understood from the text."). See also
Connecticut Nat. Bank v. Germain, 503 U.S. 249,

253, 112 8. Ct 1146, 117 L, Ed. 2d 391 (1992)
{"When the words of a statute are unambiguous,
then, this first canon is also the last: the judicial
inquiry is complete.").

6  Hartford Underwriters Ins. Co. v. Union
Planters Bank, NA., 530 US. 1, 7, 120 8. Ct.
1942, 147 L. Ed. 2d 1 (2000). See alse United
States v. Ron Pair Enters., 489 U.S. 235, 240, 109
S. Ct. 1026, 103 L. Ed. 2d 290 (1989); Caminetti
v. United States, 242 U.S. 470, 485, 37 8. Ct. 192,

61 L. Ed. 442 (1917) ("It is elementary that the
meaning of a statute must, in the first instance, be

sought in the language in which the act is framed,
and if that is plain, and if the law is within the
constitutional authority of the lawmaking body
which [**12] passed it, the sole function of the
courts is to enforce it according to its terms.").

7 Hartford Underwriters Ins. Co., 530 U.S. at 6
(quoting Connecticut Nat. Bank, 503 U.S. at 254).

Notwithstanding the foregoing, applying the plain
meaning of the statute or rule is the default entrance --
not the mandatory exit. 8 If the text is ambiguous, the
Court must use other canons of statutory construction,
including legislative history where available. ? Moreover,
regardless of whether the text is plain or ambiguous, it is
appropriate to identify, if possible, a congressional
purpose consistent [*64] with the Court's interpretation,
10

8 Waldron and Berman at 232.

S See Price v. Delaware State Police Fed. Union
(In re Price), 370 F.3d 362, 369 (3d Cir. 2004)
("Thus, [HN3] ambiguity does not arise merely
because a particular provision can, in isolation, be
read in several ways or because a Code provision
contains an obvious scrivener's error. Nor does it
arise if the ostensible plain meaning renders
another provision of the Code superfluous.
Rather, a provisicn is ambiguous when, despite a
studied examination of the statutory context, the
natural reading of a provision remains elusive. In
such situations of [**13] unclarity, 'where the
mind labours to discover the design of the
legislature, it seizes every thing from which aid
can be derived, including pre-Code practice,
policy, and legislative history.") (internal citations
omitted).

10 Lamiev. U.S. Trustee, 540 U.S. 526, 539, 124
S. Cr. 1023, 157 L. Ed. 2d 1024 (2004) ("Though
we find it unnecessary to rely on the legislative
history behind the 1994 enactment of § 330(a)(1),
we find it instructive that the history creates more
confusion than clarity about the congressional
intent. History and policy considerations lend
support both to petitioner's interpretation and to
the holding we reach based on the plain language
of the statute.™).

B. The Provisions of Rule 2019 of the Federal Rules of
Bankruptcy Procedure

[HN4] In Chapter 11 cases, Rule 2019 of the Federal
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Rules of Bankrupfcy Procedure requires every
"committee representing more than one creditor or equity
security holder. . ." 11 to file a verified statement
containing certain disclosures. 12 The rule requires each
member of a committee to disclose:

(1) the member's name and address;

(2) the nature and amount of the member's claim or
interest and the time of acquisition thereof’,

(3) the name or names of the entity or entities at
whose [**14] instance, directly or indirectly, the
committee was organized or agreed fo act; and

(4) with reference to the organization or formation of
the committee, the amounts of claims or interests owned
by the members of the commitiee, the times when
acquired, the amounts paid therefor, and any sales or
other disposition thereof, 13

11 The rule also applies to any indenture trustee
(unless otherwise ordered by the Court) as well as
any entity representing more than one creditor or
equity security holder.

12 Fed.R.Bankr.P. 2019(a).

13 Id

[HNS] In the event that the Court determines that
there has been a failure to make the required disclosures,
the court may (1) refuse to permit the committee to be
heard further or to intervene in the case; (2) examine any
representation provision of a deposit agreement, proxy,
trust mortgage, trust indenture, or deed of trust, or
commiftee or other authorization, and any claim or
interest acquired by any committee in contemplation or in
the course of a case under the Code and grant appropriate
relief; and (3) hold invalid any authority, acceptance,
rejection, or objection given, procured, or received by a
committee who has not complied with this rule or with §
1125(b) [**15] of the Code, 14

14 Fed R.Bankv.P. 2019(b).

C. The Plain Meaning Of "A Committee Representing
More Than One Creditor."

The question here is whether the SFO Noteholders
Informal Committee is "a committee representing more
than one creditor." If so, its members are subject to Rule
2019. The starting point of the analysis or "default
entrance” is plain meaning. 13

15 Waldron and Berman at 232.

[*65] [HN6] A "committee” is a "body of two or
more people appointed for some special function by, and
usu. out of a (usu. larger) body." 16 The use of the word
"appointed" clearly contemplates some action be taken by
the larger body. 17 Thus, a self-appointed subset of a
larger group -whether it calls itself an informal
commiftee, an ad hoc committee, or by some other name
-- simply does not constitute a committee under the plain
meaning of the word. In order for a group to constitute a
committee under Rule 2019 it would need to be formed
by a larger group cither by consent, contract or applicable
law -- not by "self-help." This construct is supported by
the rule's applicability to indenture trustees, which are
delegated with certain rights and obligations on behalf of
all holders of the debt by operation of contract, [¥*16]
i.e., the indenture. Similarly, official committees under
section 1102 of the Bankruptcy Code (although exempted
from Rule 2019) receive their authority from federal law,
i.e., the Bankruptcy Code.

16 I OXFORD SHORTER ENGLISH
DICTIONARY 464 (6th ed. 2007) (emphasis
added).

17 "Appoint" means "[a]ssign or grant

authoritatively (a thing to a person).” Id. at 104.

[HN7] The meaning of "represent" is: "take the place
of (another); be a substitute in some capacity for; act or
speak for another by a deputed right." 18 A deputed right
is one that is assigned to another person, 19 Thus, the
plain meaning of "represent" contemplates an active
appointment of an agent to assert deputed rights. It is
black letter law that a person cannot establish itself as
another's agent such that it may bind the purported
principal without that principal's consent unless the
principal ratifies the agent's actions. 20

18 II OXFORD SHORTER ENGLISH
DICTIONARY 2537.

19 1 OXFORD SHORTER ENGLISH
DICTIONARY 652.

20 Restatement (Third) of Agency §§ 1.01, 1.02,
3.01,3.03, 4.0 and 6.11 (2006).

Thus, [HN8] under the plain meaning of the phrase
"a committee representing more than one creditor," a
committee must consist of a group representing [**17]
the interests of a larger group with that larger group's
consent or by operation of law. As the 8FO Noteholders
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Informal Committee does not represent any persons other
than its members either by consent or operation of law, it
is not a "committee" under Rule 2019 and, thus, its
members need not make the disclosures required under
the rule.

Although the Court's determination of the plain
meaning of the text is determinative, it is appropriate to
review the legislative history of Rule 2019 as a "reality
check” on the Court's interpretation of the rule. 2!

21 Lamie, 540 U.S. ar 539.

II. The Legislative History Of Rule 2019 Of The
Federal Rules Of Bankruptcy Procedure Supports
The Holding That The SFO Noteholders Informal
Committee Is Not A "Committee Representing More
Than One Creditor” Under The Rule. 22

22 This recitation relies Jreavily on three books:
DAVID A. SKEEL, JR., DEBT'S DOMINION: A
HISTORY OF BANKRUPTCY LAW IN
AMERICA (2001), DOUGLAS G. BAIRD,
ELEMENTS OF BANKRUPTCY (4th ed. 2006);
and JACOB L WEINSTEIN, THE
BANKRUPTCY LAW OF 1938: THE
CHANDLER ACT (1938).

Rule 2019 was promulgated in connection with the
adoption of the Bankruptcy Cede in 1978. For all intents
and purposes, it is identical [*#18] to Rule 10-211 under
former Chapter X of the Bankruptey Act. Rule 10-211
itself was adopted as part of an extensive overhaul of
corporate reorganization [*66] practice in the 1930's. At
first blush, the legislative history appears to support
holding that the SFO Noteholders Official Committee is,
indeed, a "commiftee representing more than one
creditor.” However, upon a careful review of the facts
and circumstances leading to the rule's adopticn as well
as its intended purpose, it is clear that the informal and ad
hoc commiitees as they exist today are very different
from the “protective committees” that were the target of
the reforms in the 1930's. Thus, the legislative history
supports the Court's finding based upon the plain
meaning of Rule 2019,

A. Equity Receiverships
(1) Overview

Although the applicable legislative history occurred

over 70 years ago with the adoption of Rule 10-211, to
understand Congress's action one must go back even
further to the equity receivership practice that began in
the 1890's.

Corporate reorganization as we know it today has its
genesis in the railroad failures of the late 19th century.
The periodic collapse of the railroads led to the first true
reorganizations, [**19] which were called equity
receiverships. Because the railroads were the nation's first
large corporations, the courts did not have any existing
mechanism in place for dealing with a railroad failure. As
a result, reorganizers and courts cobbled together a new
device from two powers that did have an established
common-law pedigree: the courts' equitable authority to
appoint receivers to preserve the value of a debtor's
property; and the right of a mortgage holder to foreclose
on mortgaged property if the debtor defaults.

The "classic" equity receiverships involved railroads
whose tracks crossed several state lines, and which had
issued common stock, preferred stock, and several
different mortgage bonds to raise money over the years.
Typically, the mortgage bonds were secured by different
segments of the railroad. If the railroad encountered
financial distress and failed to make the requisite interest
payments on its bonds, a creditor would first file a
"creditor's bill" asking the court to appoint a receiver to
oversee the defaulting railroad's property. The principal
reason for appointing a receiver was that putting the
receiver in place technically shifted control of the
railroad's [**20] assets fo the receiver and out of the
reach of prying creditors. If a creditor tried to obtain a
lien against railroad property, for instance, the receiver
would simply ask the court for an injunction.

The next step was to file a second "biil," the
foreclosure bill. In form, the foreclosure bill asked the
court to schedule a sale of property. In reality, the sale
would be put off for months, often years, while the
parties negotiated over the terms of a reorganization plan.

In the meantime, the investment banks that had
underwritten the railroad's bonds would quickly form a
"protective committee” to represent bondholders in the
negotiations. If the firm had issued more than one class of
bonds, several committees might be formed; and there
might also be committees of common stockholders and
preferred stockholders. The virtue of forming a
committee was that it centralized the bargaining process
and theoretically gave thousands of widely scattered
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bondholders a champion.

To ensure their authority, the committee
representatives asked investors to "deposit" their bonds
{or stock, for a stockholders committee) with the
comimittee. By depositing their bonds investors gave the
committee complete [**21] control over the bonds for
the duration of the negotiations with [*67] one
limitation, bondholders would have the right to withdraw
their bond if they disapproved of the plan that the
committee negotiated on their behalf,

The goal of the negotiations was to rework the
railroad's capital structure, reducing its obligations so that
it could get back on track financially after the
receivership. Once there was an agreement on a plan, the
committees were combined to form a single committee
called the reorganization committee. It was the
reorganization committee that purchased the railroad's
assets at the foreclosure sale. Since the reorganization
committee had all of the deposited securities at its
disposal and could bid the face value of the securities as a
substituted for cash, no one else bothered to bid at the
auction.

As soon as the reorganization committee purchased
the assets, it transferred them to a shell corporation that
had been set-up for just this purpose. The stock and other
securities of.the new corporation were then distributed to
the old investors on the terms laid out in the
recrganization plan.

(2) The Problem Of Insiders And Holdouts

The equity receivership process was an extremely
[##22] clever adaptation of common law principles to a
previously nonexistent preblem. It resulted in an efficient
reorganization of railroads and other corporations but it
had at least two serious, related problems. First, the
process was controlled by and for the benefit of insiders.
Second, there was unequal treatment of holdouts.

The committees controlling the reorganization
process were generally dominated by Wall Street
investment firms working in concert with existing
management. Dissenting creditors and stockholders had
virtually no ability to participate in the process let alone
to thwart the proposed reorganization, Moreover, the
return for consenting creditors, i.e., committee members
and depositors, was superior to that of non-consenting
creditors.

Consider an example where the bondholders who did
not participate through one of the committees would
receive ten cents on the dollar, while those who did
participate would get fifty cents on the dollar. The
response of the committees to any complaint of disparate
treatment was that the dissenters could have chosen to
receive fifty cents on the dollar by depositing their bonds
with the protective/reorganization committee. The
dissenters [**23] would argue, in turn, that the
reorganization imposed by the committees forced the
dissenters to choose between the lesser of two evils.
Either their claims would be cashed out at ten cents on
the dollar at a fictitious foreclosure sale or they would
have to submit to whatever terms the committees
dictated. None of the individual bondholders had enough
of an investment in the railroad to go through the effort
necessary to keep the committees from doing whatever
they pleased. As a result, insiders remained in control of
the process and ended up in control of the railroad.

In response, courts started setting "upset prices" for
foreclosure sales in railroad reorganizations. The upset
price was the lowest bid a court would accept at the sale.
If the bid or bids came in under this amount, the court
would simply prohibit the sale from going through. In
theory, dissenting investors were the ones who benefited,
since the upset price assured them that they would
receive no less than their share of the specified amount.
But, the courts were concerned that if the upset price
were too high it would make reorganization more
difficult. As a result, they set the upset prices extremely
low, often at [**24] 10 to 80 percent less than the current
market value of the bonds. The effect of [*68] the upset
price was to force nearly everyone to agree to the
reorganization, since the upset price was an unattractive
alternative.

B. The SEC Report

In 1933 and 1934, respectively, Congress codified
the equity receivership process for railroads 23 and
corporations. 24 Much to the chagrin of critics, the law,
did not address what they perceived to be the improper
dominance of "protective committees" controlled by
insiders and Wall Street. The seeds of reform, however,
were planted in an obscure provision of the Securities
Exchange Act of 1934, which instructed the SEC to
investigate and to report on the protective committees. 23

23 Act of March 3, 1933, chap. 204, 47 Stat,
1474 (1933).
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24 Act of June 7, 1934, chap. 424, 48 Stat. 211
(1934).

25 Securities Exchange Act of 1934, Public Law
No. 73-291, sec. 211, 48 Stat. 881, 909 (1934).

Future Justice William Douglas, who was very
critical of the existing equity receivership practice
recently codified by Congress, was appointed to conduct
the investigation and report its results, It was widely
known at the time that receivership proceedings were
dominated by the Wall [**25] Street investment bankers
who set up and ran the protective committees used to
effect a reorganization. It was not so much their
dominance that drew the reformers' ire, though this surely
was contributing factor, as the extent to which the
bankers and lawyers seemed to further their own interests
rather than those of their clients. In 1937, the SEC issued
its four-volume report, which attacked the Wall Street
banks and bankruptey bar at every turn.

For example, the report asserted that the bankers paid
themselves generous fees for running the reorganization,
including a substantial underwriting fee when the firm
used new securities to its old investors. In addition, the
report noted that lawyers received their fees before
anyone else was paid, and, because the cases sometimes
lasted several years, those fees might run to millions of
dollars, 26 The report also asserted that bankers and
lawyers were. compromised by their relationship, which
usuaily predated bankruptcy, with the managers of the
troubled firm. Rather than vigorously pursuing litigation
against managers who had mismanaged the firm the
bankers and lawyers simply "looked the other way." 27

26 In 1937, $ 10 million was worth [**26]
approximately $ 150 million in today’s dollars.

27 Two examples of the criticism described by
Professor Skeel in Debt's Dominion were:

'Management and bankers seek
perpetuation of [their] control for
the  business  patronage it
commands,' the report complained.
‘which they tiake themselves or
allot to others, as they will. They
seek also to perpetuate the control
in order to stifle careful scrutiny of
the past history of the corporation,
Thereby, claims based on fraud or
mismanagement are stilled.'

Ak

[Clounsel fees frequently
constitute the largest single item on
the list of reorganization fees,' the
report noted. 'The vice is that the
bar has been charging all that the
traffic will bear. It has forsaken the
tradition that its members are
officers of the court, and should
request and expect only modest
fees.'

Skeel, ch. 4 at 111.

The SEC's attack resonated deeply at a time when
much of the public viewed Wall Street with suspicion.
The SEC report concluded that ousting managers in faver
of an independent trustee and curbing the role of Wall
Street professionals was necessary to loosen Wall Street's
stranglehold on large-scale corporate reorganization.
[*69] The criticisms in the SEC Report of the [**27]
long-standing equity receivership practice that was
codified by Congress in 1933 and 1934 bore fruit in the
Chandler Act of 1938, 28

28  Act of June 22, 1938, chap. 575, 52 Stat 840
(1938). Interestingly, Congress did not amend the
codified equity receivership system for railroads.

C. The Chandler Act of 1938 and Rule 10-211

The Chandler Act was passed in 1938 after strong
lobbying in its favor by the SEC and William Douglas
(then Chairman of the SEC) in particular. The result was
a seismic change in corporate reorganization -- the
adoption of Chapter X of the Bankruptcy Act.

The purpose of the Chandler Act was succinctly
stated by a member of its drafting committee.

The outstanding innovations in chapter
X are concerned with . . . the elimination
of the domination of management and
self-serving inner groups. Congressional
investigation and the  exhaustive
researches of the Commission have
uncovered and focused attention upon
many abuses inherent in such domination
and confrol. New machinery has been
designed to eliminate the control of the
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reorganization proceeding by management
and underwriters, and to vest such control
in the actual parties in interest-the
creditors and stockholders. Provision
[**28] has been made for searching
examinations into the past activities of
management and underwriters, also the
dissemination of authentic information,
the democratization of the formulation of
plans, the scrutiny, supervision and control
by the court of the formulation,
consideration and submission of plans for
acceptance, the regulation of the
representation of  creditors and
stockholders, and the more active
participation of the indenture trustee. 2%

29 WEINSTEIN at 192 (emphasis added).

The defining element of Chapter X was the
mandatory appointment of a trustee in any case where the
liabilities exceeded $ 250,000. 30 Unlike the equity
receivership process where management continues to
operate the business and the banks operate the
reorganization, the business and the bankruptcy case were
turned over to the trustee. Chapter X also put the power
to formulate a reorganization plan squarely in the hands
of the trustee - not the creditors. 31

30 Chapter X, § 156.
31 Id at§§ 167 and 169.

Neither the company's bankers nor its attorneys were
eligible to serve as the trustee, who was required to be
“disinterested." 32 The definition of disinterested
specifically excluded underwriters of the debtor's [**29]
securities. 33 In addition, attorneys were similarly
required to be disinterested. 34 These provisions were
clearly targeted at Wall Street banks and their lawyers.
Critics complained that the law ensured that the process
and the business would be run by someone who knew
nothing of the debtor's business.

32 Id. at § 156.
33 Id at § 158.
34 Id.

In addition to the power it vested in the mandatory
trustee, the new law included a variety of other measures

aimed at the Wall Street banks. One source of the
bankers' influence had been their informational
advantage. As the underwriter of a debtor's securities, the
firm's bank knew who all of its security holders were and,
as [*70] a result, had an enormous head start when it
came time to organize a protective committee on their
behalf. The underwriter had a list (or could easily
compile one) of all the investors who held a class of
bonds it had underwritten. If the corporation ran into
trouble, the bank knew whom to contact and how to
contact them as it tried to round up investors to form a
protective committee. Lacking this access, outside groups
faced a substantial disadvantage if they wished to setup a
competing committee. By refusing to share the [**30]
list, banks made it very difficult for their competition.
The new law cut through this arrangement by authorizing
the court to insist that the bankers divulge the list. 35

35 Id at§165.

Even more dramatic were the new requirements for
soliciting votes on a reorganization plan. Chapter X
prohibited anyone from soliciting either the acceptance of
a plan, or the right to accept a plan, until affer the court
entered an order approving the plan in question. 36 To
appreciate how dramatically this altered the traditional
process, recall that the whole point of the protective
committee process had been to "solicit . . .the right to
accept a plan" by lining up “deposits" before the
bargaining began. Under long-standing practice, the bank
would contact the troubled firm's outstanding
bondholders and ask them to deposit their securities with
a protective committee. If one deposited the bonds, the
bondholder was giving the protective committee the right
1o accept a reorganization plan on her behalf. In effect,
Chapter X completely reversed the timing of the process.
Whereas the protective committee approach assumed that
security holders would commit to the process first and
that the parties then [**31] would negotiate the terms of
the reorganization, the new law required that the plan be
proposed and approved by the court before anyone could
commit to it. 37 As a result, nothing the Wall Street banks
might do before bankruptcy could have any effect.

36 Id. at §§ 174-176.
37 Id.

Included in the reforms was the adoption of section
211 of Chapter X, which provides:

Every person or committee, representing
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more than  twelve creditors or
stockholders, and appearing in the
proceeding, and every indenture trustee
appearing in the proceeding, shall file a
sworn statement containing --

holder acquired his hoiding
more than one year before
the filing of the petition,
otherwise, the time of
acquisition. 38
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(1) a copy of every
instrument under which any
such  representative  is
empowered to act on behalf
of creditors or
stockholders;

{(2) the pertinent facts
and  circumstances  in
connection with the
employment of such person
or indenture trustee, and, in
the case of a committee, the
names of the persoens who,
directly or  indirectly,
arranged for such
employment or at whose
instance, directly or
indirectly, the committee
was organized or formed or
agreed to act;

(3) the amounts of
claims or stock owned by
such person, the members
of such committee or such
indenture trustee, when
acquired, the amounts paid
therefor, and any sales
[**32] or any other
disposition thereof, at or
about the time of such
employment of such person
or the organization or
formation of such
committee or the
appearance of the indenture
trustee;

{4) the claims or stock
represented by such person
or committee and the
amounts thereof, a
statement that [*71] each

38 Id. at§21l.

Rule 10-211 was adopted to implement section 211
by requiring disclosure relating to the solicitation and
formation of protective committees. For example,
subsection (a)(1} and (2) require disclosure of the
committee members and their holdings, i.e., exactly who
are the creditors controlling the reorganization.
Subsection (a}(3) requires disclosure of the person or
persons behind the formation of the committee -- most
likely a Wall Street bank and its lawyers. Subsection
(a)(4) requires disclosure of the members' trading activity
and the details of the deposit arrangement by which the
committee obtained sufficient clout to confrol the
process. Similarly, the remedy section of the rule was
designed to enforce the new limitations on solicitation by
Wall Street banks. [¥#33] 39 In short, Rule 10-211 was
one of the procedural mechanisms for implementing and
enforcing the strict limitations imposed on protective
committees by the Chandler Act.

39 Section 211 did not specifically provide for a
violation of its terms.

The practical result of the adoption of the Chandler
Act was as its critics predicted -the virtual cessation of
corporate reorganization in bankruptcy., Within a few
years, the Wall Street banks and their capital had exited
the field. Cases under Chapter X were few and far
between for the next 40 years. What reorganization
activity that did exist was usually done under Chapter XI
{designed for small businesses) because that chapter did
not require the appointment of a trustee.

D. Rule 2019

Corporate  reorganization was, once again,
overhauled in 1978. Some of the concepts and policies
from the Chandler Act were adopted in the Bankruptcy
Code. The mixture in the new Bankruptcy Code of
elements of the old equity receivership practice, Chapter
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X and XI of the Bankruptcy Act, and brand new concepts
led to some inconsistencies in the new law and rules.
Among those was the adoption of old Rule 10-211 as
Rule 2019 of the Federal Rules of Bankruptcy Procedure.

Notwithstanding [**34] the significant changes
between Chapter X of the Bankruptcy Act and Chapter
il of the Bankruptcy Code, Rule 2019 was adopted
almost whole cloth from Rule 10-211. Set forth below is
the text of Rule 10-211 marked to show the changes
made upon its adoption as Rule 2019.

[EDITOR'S NOTE: TEXT WITHIN THESE
SYMBOLS [O> <O] IS OVERSTRUCK IN THE
SOURCE.]

(a) Data required

[0> Every person <O]In a chapter 9
municipality or chapter 11 reorganization
case, except with respect to a committee
appointed pursuant to § /702 or 1114 of
the Code, every entity or committee
representing more than one creditor or
[O> stockholder, <Olequity security
holder and, unless otherwise directed by
the court, every indenture trustee, shall file
a [O> signed <O]verified statement [O>
with the court <O] setting forth (1) the
[O> names <OJname and [O> addresses
<OJaddress of [O> such creditors <O]the
creditor or [O> stockholders <OJequity
security holder; (2) the nature and [O>
amounts <QOjJamount of [0> their claims
<Qlthe claim or [O> stock <Q]interest and
the time of acquisition thereof unless [O>
they are <QOlit is alleged to have been
acquired more than one year prior to the
filing of the petition; (3) a recital of
[*#35] the pertinent facts and
circumstances in connection with the
employment of [O> such person <QOlthe
entity or indenture trustee, and, in the case
of a [*72] committee, the name or names
of the [O> person <Olentity or [O>
persons <(Qentities at whose instance,
directly or indirectly, [O> such <Qlthe
employment was arranged or the
committee was organized or agreed to act;
and (4) with reference to the time of the

employment of [O> such person or <Olthe
entity, the organization or formation of
[O> such <O]the commiftee, or the
appearance in the case of any indenture
trustee, [O> a showing of <O] the amounts
of claims or [O> stock <Olinterests owned
by [O> such person <Qlthe entity, the
members of [O> such <QOlthe committee
or [O> such <Olthe indenture trustee, the
times when acquired, the amounts paid
therefor, and any sales or other disposition
thereof, The statement shall include a copy
of the instrument, if any, whereby [O>
such person <Olthe entity, committee, or
indenture trustee is empowered to act on
behalf of creditors or [O> stockholders.
<0O]equity security holders. A
supplemental statement shall be filed
promptly, setting forth any material
changes in the facts contained in the
statement [**36] filed pursuant to this
subdivision.

(b) Failure to comply; effect

[O> The court on its own initiative or on
application or <O]On motion of any party
in interest[O> (1) may <0O] or ¢n its own
initiative, the court may (1) determine
whether there has been a failure to comply
with the provisions of subdivision (a) of
this rule or with any other applicable law
regulating the activities and personnel of
any [O> person <Olentity, committee, or
indenture trustee or any other impropriety
in connection with any solicitation and, if
it so determines, the court may refuse to
permit that [0> any such person
<Olentity, committee, or indenture trustee
to be heard further or to intervene in the
case; (2)O> may <QO] examine any
representation provision of a deposit
agreement, proxy, trust mortgage, trust
indenture, or deed of trust, or committee
or other authorization, and any claim or
[O> stock <Qlinterest acquired by any
[O> person <Olentity or committee in
contemplation or in the course of a case
under the [O> Act <O]Code and grant
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appropriate relief[O> pursuant to the Act
<0]; and (3) [O> may <OJhold invalid any
authority[O> or <], acceptance,
rejection, or objection given, procured, or
received [**37] by an entity[O> person
<0] or committee who has not complied
with [O> subdivision (a) of <O]this rule or
with [O> Rule 10-304. <Qj§ 1125¢h) of
the Code.

As is readily apparent, there is not a single
substantive difference between Rule 10-211 and Rule
2019. Every change is made (i) to modernize style (e.g.,
excluding the antiquated use of "such"), (ii} to adapt to
changes in definitions (e.g., changing "stock" to
"interest™), or (iii) to reference the new operative
provisions (e.g., inserting references to Chapters 9 and
11).

E. Application Of The Legislative History To
Informal And Ad Hoc Committees Such As The SFO
Noteholders Committee

The nub of the question is how the legislative history
of Rules 10-211 and 2019 applies to the informal and ad
hoc committees of today and, more specifically, the
Informal Committee of SFO Noteholders. Certainly there
are parallels between the "protective committees" under
equity receivership and the informal committees of today.
For example, both are usually composed of Wall Street
banks and institutional investors. Both are formed for the
purpose of obtaining leverage in the reorganization that
would not be available to disparate creditors. Both are
[*#38] involved in the negotiation and formulation of a
plan of reorganization.

The differences, however, far outweigh the
similarities. The "protective committees" [*73] that
were the target of the reforms under the Chandler Act
were able to control completely the entire reorganization
-- from inception to formulation to solicitation to
implementation. They were granted the authority to
negotiate on behalf of and to bind creditors through the
use of deposit agreements. They were so intimately
involved with management so as to be virtually in control
of the business. They could force disparate treatment of
similarly situated creditors, Finally, they were able "to
steal" the company for an inadequate "upset price" at a
foreclosure sale by credit bidding their debt.

The informal and ad hoc committees of today have
none of these expansive powers. Indeed, the Chandler
Act so effectively curbed the power of protective
committees that they virtually ceased to exist within a
few years of the Act's passage. Rule 10-211 was, for all
intents and purposes, superfluous almost immediately
after its passage. There was nothing left to regulate. 40

40 This may help explain the paucity of cases
related to Rule 10-211.

The [**39] Bankruptcy Code continues to limit the
powers of committees, albeit in other ways. For example,
the debtor is given exclusive authority to propose and to
solicit a plan of reorganization; claims and interests may
only be classified with substantially similar creditors;
creditors in the same class must be treated equally; a
trustee or examiner can be appointed for cause. Even if
an informal commiitee were to try to exercise the powers
formerly available to protective committees, it would be
prevented by the Bankruptcy Code. Thus, Rule 2019 is
also, for all intents and purpose, superfluous -- the
problem it was designed to address by requiring certain
disclosures simply no longer exists. 41

41  The Court is well aware that it must be
cautious in interpreting a statute such that some or
all of it are a nullity. Pennsylvania Dept. of Public
Welfare v. Davenport, 495 U.S. 552, 362, 110 S.
Ct. 2126, 109 L. Ed. 2d 588 (1990) (expressing
"deep reluctance" to interpret statutory provisions
"so as to render superfluous other provisions in
the same enactment"). Nonetheless, the Court is
compelled to reach its conclusion that Rule 2019
is superfinous based upon the extensive legislative
history, the [**40] clear purpose behind the
Chandler Act and Rule 10-211 and the changes
implemented in the Bankruptcy Code. Moreover,
the Court reiterates that the primary basis for its
holding is the plain meaning of Rule 2019.

In any event, the Informal Committee of SFO
Noteholders has not attempted to invoke the powers
previously wielded by protective committees. Certainly,
the committee has actively participated in the
reorganization process both pre-petition and post-petition.
The committee vigorously opposed the Debtors' Initial
Plan and now vigorously supports the Revised Plan that it
negotiated post-petition. But, the Informal Committee of
SFO Noteholders has gone no farther. It doesn't have the
ability to bind its members -- they can vote any way they
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please. It cannot force disparate treatment of the SFO
creditors. The list goes on. Based upon the legislative
history, Rule 2019 is not intended to nor does it apply to
the Informal Committee of SFO Noteholders in this case.

III. The Case Law To The Contrary Is Not Persuasive

Two separate bankruptcy courts recently addressed
virtually the identical issue presented here. Those courts
found that informal committees, such as the SFO
Noteholders Informal [**41] Committee in this case, are
"committees" under Rule 2019,

The issue was first addressed in the Northwest
Airlines bankruptcy, in which [*74] the Court held that a
self-styled Ad Hoc Committee of Equity Security Holders
was a committee under Rule 2019. 42 The Court did not
examine the plain meaning of "committee” in its analysis,
Rather, it focused on the actions and representations of
the ad hoc committee as well as the legislative history of
Rule 2019.

42 In re Northwest Airlines, Inc., et al., 363 B.R.
701 (Bankr. SD.N.Y. 2007) ("Northwest I').

As to the former point, the Court noted that the ad
hoc committee repeatedly referred to itself as a
committee and its members acted in concert through the
committee. 43 Moreover, the Court noted that "[b]y
appearing as .a 'committee' . . . the members purport to
speak for a group and implicitly ask the court and other
parties to give their positions a degree of credibility
appropriate to a unified group with large holdings." 44

43 Id at 703.
44 Id. (emphasis added).

As to the latter point, i.e., legislative history, the
Court discussed "the influential study in the 1930's by
William O. Douglas for the Securities and Exchange
Commission centered on the [**42] perceived abuses of
unofficial committees in equity receiverships and the
corporate reorganization.” 43

45 Id at 704. See also In re Northwest Airlines,
Inc., et al., 363 B.R. 704, 707-8 (Bankr. S.D.N.Y.
2007) ("Northwest II")} (examining legislative
history).

More recently, a member of this Court addressed a
closely related issue in the Washington Mutual, Inc. (or
"WaMiu") bankruptcy. 4 The WaMu Court begins its

analysis by examining the plain meaning of Rule 2019. 47
However, the issue in Walu was not that considered
here, i.e., whether an ad hoc committee could constitute a
"committee" under Rule 2019. Indeed, the WaMu Court
assumed as much, stating that "[fJhe Rule requires
disclosure from any entity or fuwmofficial] committee
representing more than one creditor or equity security
holder." 48 The opinion actually addresses the related
question of whether the self-styled "group" in that case
was, in fact, an "ad hoc committee." 4° The Court
decided it was and, thus, Rule 2079 was implicated.

46 Washington Mutual, Inc., et al., 419 B.R. 271
(Bankr, D, Del, 2009).

47 Id at 274-73.

48 Id ar 274 (bracketed language in original).

49 Id ar 275 ("[T}he Court finds that although
the WMI Noteholders [**43] Group call
themselves a Group, they are in fact acting as an
ad hoc commiittee . . ."),

The Walfu Court then turns to an endorsement of the
holdings in Northwest I and I, and a recitation of the
legislative history. 30 As in Northwest, the Court focuses
its examination of legislative history on the SEC report,
Finally, the Court notes that the Advisory Committee on
Bankruptcy Rules has recommended changes to Rule
2019 to require disclosure of all types of a committee
member's economic interests such as whether the
committee member also holds a "short" position in the
claims or equity that forms the basis for membership on
the committee. 51

50 Id at275-79.
51 Id at 279-80.

This Court respectfully disagrees for a number of
reasons with the holdings in these cases. First, the
Northwest Court did not address what this Court believes
is the required analysis under the rules of statutory
construction -whether under the [*75] plain meaning of
the words a self-appointed subgroup of creditors with
neither the authority nor consent of the larger group
constitutes a "committee" under Rule 2019. As noted
earlier, this Court holds that under the plain meaning of
the rule such a group is not a "committee.” [**44] 52 The
WaMu Court, in turn, does not specifically analyze
whether an ad hoc committee is a "committee” under the
rule but, rather, assumes that it is, Thus, WaMu is not
applicable to the issue before this Court. 53
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52 Supra at 8-12,

53 Notwithstanding the conclusion that FaMu is
inapplicable, the Court will continue to analyze
the case.

Second, as discussed above, this Court disagrees
with its sister Court's interpretation of the legislative
history of Rule 2019, A thorough examination of the
history surrounding the adoption of Rule 2019
predecessor, Rule 10-211, reveals the flaw in the parallel
drawn by those Courts between the "protective
committees” of the 1930's and the "informal" and "ad
hoc" committees prevalent in today's reorganization
practice, 34

54 Supra at 13-28.

Third, this Court believes it is a mistake to focus on
the conduct and role of the ad hoc committee to
determine whether it is a committee under Rule 2079.
Rule 2019 is a prophylactic rule designed to provide
information to the Court and others at the inception of a
case to preserve the integrity of the reorganization
process to follow, It is turning the rule on its head to
await events before determining whether to [**45]
require disclosures that were meant to be made prior to
the occurrence of these events. Any definition of
"committee" under Rule 2019 must be sufficiently clear
and objective :so as to require its applicability from the
inception of the case or the primary purpose of the rule
will be frustrated.

The problem of awaiting developments before
determining (if at all) that an informal or ad hoc
committes is a "committee" under the rule is illustrated
by the facts in this case. Here, the Official Committee, by
filing its motion, is clearly engaged in a litigation tactic to
apply pressure on it current adversary, the Informal
Committee of SFO Noteholders, as well as attempting to
make an "end run" around a previous ruling denying the
Official Committee's request for discovery seeking
virtually the same information. This conclusion is made
self-evident by the fact that the Official Committee has
not sought application of Rule 2019 to its current ally, the
Ad Hoc Commiittee of SFI Noteholders.

Fourth, the Northwest Court held that Rule 2019 is
applicable where an ad hoc committee has appeared in a
case as "the formal organization of a group of creditors
holding similar claims, who have elected to [**46]
consolidate their collection efforts . . ." 33 The Court than

applied this holding to the ad hoc committee at issue, 36
Nonetheless, the committee in the Northwest case was
not formally organized. 57 The Northwest Court held, in
effect, that all ad Aoc committees qualify as "committees’
under Rule 2019. This ignores the requirement of formal
organization set forth in Wilson. 58 There is nothing
formal in a legal [*76] sense in an ad hoc or informal
committee. As discussed above, a formal committee
requires the consent of the governed either by contract or
operation of law. In no way can a group purporting to
speak on behalf of others and implicitly requesting third
parties to freat them as a representative of the larger
group, be considered a "formal" committee.

55 Northwest I, 363 B.R. at 703 (quoting Wilson
v. Valley Electric Membership Corp., 141 B.R,
309, 314 (E.D. La. 1992)).

536 Id. ("That is exactly the situation in this case .
L
57 Id at 701-02.

58 Wilson, 141 B.R. at 314.

Finally, the WaMu Court identifies in support of its
holding a proposed change to Rule 2019 to expand the
required disclosure based the possibility that a creditor
may hold other economic interests such that the creditor,
[¥#47] while purporting to act on behalf of other
similarly situated creditors, would have an incentive to
work against the interest of those creditors, 3° While
noting that the problem of perverse incentives and hidden
agendas could apply to any creditor, the WaMu Court was
clearly most concerned with the operation of informal
and ad hoc committees,

[T]he unique problems associated with
collective action by creditors through ad
hoc committees or groups regquires
disclosure for those groups in particular,
Collective action of creditors through the
use of an ad hoc committee or group is a
form of leverage, wherein the parties
utilize other group members' holdings to
obtain a greater degree of influence on the
case, This enables theoretically better
returns than if creditors were to act
individually in a case. This is especially
true, for ecxample, where a group or
committee controls one-third of a class of
claims, which might allow the group to
block confirmation of a plan, 0
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59 WaMu, 419 B.R. at 279-80.
60 Id. at 280.

The existence of a proposed rule expanding the
disclosures required of those already subject to the rule is
of no moment with regard to whether the rule applies in
the first place. [**48] Moreover, this Court believes that
there is nothing neither nefarious nor probiematic, in and
of itself, in disparate parties banding together to increase
their leverage. Indeed, enabling such is one of the
primary rationales for the existence of the Bankruptcy
Code.

Thus, with the utmost respect, this Court disagrees
with the holdings in Northwest and Waldu.

CONCLUSION

For the foregoing reasons, by Order of the Court
dated January 11, 2010, the Court denied the Motion of
the Official Commitiee of Unsecured Creditors to
Compel the SFO Noteholders Committee to Comply with
Federal Rule of Bankruptcy Procedure 2019,

Dated: January 20, 2010

Sontchi, J.
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[1] Procedure for Claiming Fees Is Uniform Regardless of Whether Claim for Fees Results
From Law Providing for Fee Award or From Contract for Legal Services

The sole means for counsel to obtain an award of attorney's fees or reimbursement of nontaxable costs
in a class action is through the filing of a motion under Rufe 54{d)(2}: *

+ Basis for fee award does not change procedure. The Rule 54(d}(2) motion procedure
applies without regard to whether the moving counsel's alleged right to a fee award or to
reimbursement for nontaxable costs is founded in an agreement between the applying
counsel and one or more of the beneficiaries of the judgment in the class action, counsel's
equitable right to compensation for the creation of a fund for the benefit of the members of
the class, or a fee-shifting statute. 2

» Status of counsel seeking fee award is irrelevant. The Rule 54(d)(2) procedure
applies to any motion for an award of fees by anyone seeking fees. It applies to awards
sought by the attorney who was appointed class counsel. It also applies to awards sought by
other attorneys who may have done work on behalf of the class prior to certification of the
class, whose work may have produced a beneficial result for the class, but who were not
appointed class counsel. It also applies to applications for fee awards on behalf of counsel
representing objecting members of the class with respect to proposed settlements and fee
motions of other counsel, if those efforts benefitted the class. 3

In class actions, Rule 54(d)(2) is "subject to the provisions of" Rule 23(h), ¢ and the two rules must be
read in tandem. Rule 54(d){2} applies in all types of actions and does not address important issues that
are peculiar to class actions. Therefore, the Rule 54(d)(2) procedures must be supplemented by
reference to the provisions of Rule 23(h). 5

Under Rule 23(h}, the the Rule 54(d)(2) procedure can be used to seek attorney's fees and



reimbursement for nontaxable costs in any "certified class action.” © Because certification is the lone
prerequisite, Rule 54(d)(2) is applicable to a wide range of cases--from cases involving a simultaneous
motion for class certification and application for approval of a settlement through cases that have
proceeded through a trial on the merits. 7

Rule 54(d)(2) procedure does not apply when the controlling substantive law provides for the prevailing
party to recover attorney's fees and costs as part of the damages award. When substantive law makes

fees and costs part of damages, the amount of attorney's fees and costs to be awarded is not a matter

of post-trial procedure, but must be determined by the finder of fact at the trial. &

[2] Court Must Set Time for Filing Fee Motions

In a class action, the court must set a deadline for the filing of motions seeking attorney's fees or
reimbursement of nontaxable costs. ® The more general, Rule 54(d)(2) deadline of "14 days after the
entry of judgment” 1° does not apply in class actions. By its terms, Rule 23{h) requires the court to set a
specific deadline that is tailored to the facts of the case. 11

Specific, court-set deadlines for fee motions must be set by the court in each class action because a
strict 14-day limit could not possibly accommodate the varying factual situations in which motions for
fees may be made in class actions. In class actions, counsel moving for fees must give notice of the
motion to all parties and, for motions made by class counsel, counsel must also give some form of
reasonable notice to all class members (see [3], below). 12 Those procedures will take time., When an
action has been settled and the court must approve the settlement agreement, the court should
generally direct that any motions for fees or nontaxable costs be filed at a time that will permit inclusion
of information concerning the fee motions in the Rule 23(e) notice to the class concerning the proposed
settlement. ¥ Even in cases involving settlements, however, there may be situations in which later
deadlines for filing of fee motions would be appropriate. For example, counsel for parties opposing a
proposed settlement could not realistically be expected to file a motion for fees or costs until after they
have made the grounds of their objection known and have received a ruling that is beneficial to the
interests of the class as a whole--events that will not occur until well Rule 23(e) notice of the proposed
settlernent agreement. Very late deadlines for filing fee motions would be appropriate as well for
motions for fees and costs for counsel who benefit the class as a whole by successfully opposing class
counsel's request for fees and costs. The court should not set deadlines any later than is absolutely
necessary, however. The drafters have suggested that, even in cases litigated to judgment, the court
should assess all of the circumstances and set a time limit that will permit both reasonable notice to the
class and prompt resolution of any fees motion. 14

[3] Counsel Seeking Fees Must Serve Fee Motion
fa} All Parties Are Entitled to Normal Motion Service

Counsel who file a Rule 54{d){2) motion for attorney's fees in a class action (see [1], above) must give
notice of that motion to all parties. 15 Because no rule provides otherwise, * that service must be on the
attorney of record for every party represented by an attorney (unless the court orders that the party be
served directly), ¥* and must be made by one of the means authorized for service of metions under Rute
5({b). * Those methods of service are analyzed extensively in Ch. 3, Serving and Filing Pleadings and

Other Papers.

[b] Court May Set Requirements for Reasonable Notice to Class Members for Fee Motions
Made by Class Counsel

Members of a class have a right to receive reasonable notice of any motion that class counsel makes for
an award of attorney's fees or for reimbursement of nontaxable costs. 29 Class members' notice rights do
not depend on whether the fee or cost award is to come from a common fund created in the course of
the litigation for the class's benefit or from some other source. 2¢

The Rule does not specify the method for notifying class members of fee motions made by class counsel.
The notice to class members need not he the same, formal type of notice of motion that the moving
attorney must serve on the parties. The court need only direct notice to the class "in a reasonable
manner." 2* The drafters of the Rule 23{h) suggest that, when the parties seek court approval of a
settlement under Rule 23(e)}, the notice of the settlement (see § 23.162) and the notice of the fee
motion should be combined. Indeed, the drafters suggest that the type of notice class counsel must give



to class members of fee and cost requests is the same type of notice that parties must give class
members of proposed settlements. In other words, the notice of fee or cost requests need not be sither
formal notice of a motion under Rule 5({b) or the "best notice practicable" as is required for the
certification order, Class counsel only needs to give class members notice by any method that is
*reasonable," and "the court may calibrate the notice to avoid undue expense.” 22

The Rule does not specify the content of the notice that class counsel must give the class concerning
class counsel's fee motions. That matter, too, should be subject to the court's discretion, so long as the
notice includes information sufficient to provide a basis for class members to exercise their right to
object to the motion. 23

The Rule also does specify how much notice class counsel must give to ¢lass members of fee motions.
Nonetheless, for notice of counsel's fee motion to be "reascnable,” 24 class counsel must give it
sufficiently far in advance of the determination of the motion to permit class members to prepare and
file meaningful objections to the claim for fees and nontaxable costs.

The Private Securities Litigation Reform Act contains requirements for fee claims that apply in securities
fraud cases. The PSLRA requires that any proposed or final settlement agreement published or
disseminated to the class include a statement of the amount of fees and costs counsel seeks from the
settlement fund, with a brief explanation supporting the fees and costs sought. 25

[4] Al Parties and Class Members Have Standing to Object to Fees Request

Any class members may object to a request for attorney's fees. In addition, any party from whom
payment is sought may object to any fees request that seeks payment from that party. ¢ Class
members and parties are most likely to object to fees requests only in situations in which they have
standing to do so. For instance, class members are most likely to object when the right to payment of
fees arises from the creation of a common fund for the benefit of the class. In that circumstance, any
fees award will reduce the common fund. Class members have standing to object to a request for an
award of fees that may reduce their recovery. More broadly, because class counsel must act for the
benefit of the class as a whole, 27 class members probably always have standing to object to any order
concerning class counsel, including any request for fees, regardless of the source of the fees. Similarly,
defendants are likely to object to fees requests by class counsel onfy when the request is made in a case
in which the fees are paid by virtue of a fee-shifting statute. In that circumstance, any defendant who
may become liable to pay attorney's fees has standing to object to the request. By contrast, members
who have opted out of the class, or nonsettling defendants who will not be affected by any fees award
made in connection with a settlement, do not have standing to object to a fees request. 22

The Rule does not address the timing for objecting to fees requests. 2° Nonetheless, just as the court
should set a deadline for making fees motions, the rule contemplates that the court will set a deadline
for objections to fees requests. A court needs a deadline to manage the rights of parties and class
members to object and still resolve fee motions in a prompt and efficient manner. Any objection
deadline set by the court should provide the eligible parties with an adequate opportunity to review all of
the materials that may have been submitted in support of the motion and, in an appropriate case,
conduct discovery concerning the fees request. 3° Failure to allow a sufficient period for objections
"borders on a denial of due process because it deprives objecting class members of a full and fair
opportunity to contest class counsel’s fee motion.” 3%1

The court may allow an objecting party to take discovery relevant to its objections. The court should not
authorize that discovery automatically, nor should the court permit discovery to proceed without limits.
The party seeking discovery must justify the need for it in each particular case. The court must welgh
the need for information against the cost and delay that the proposed discovery would entail, Because
discovery rights exist to provide information to make and resolve cbjections on fee motions, the need for
discovery will vary with the amount of information provided in the motion itself. The more information
provided in the motion, the less the need for discovery. 3t

[5] Rule 23's Fees Procedures Do Not Create or Regulate Right to Fees
[a] Fees Are Generally Matter of Substantive Law

Rule 23 does not provide any independent basis for awarding attorney's fees or reimbursing a party or
its counsel for nontaxable costs. Any right to an award of fees or costs must come from the substantive



law applicable to the case. 3*

There are two generally applicable bases in substantive law for awards of attorney's fees and nontaxable
costs to a prevailing party or to that party's counsel:

» Statutes provide for fee-shifting. Although, in most cases, parties must pay their own
attorney's fees, a number of fee-shifting statutes change this normal rule. Those statutes
give victims of the conduct proscribed by the statutes the right to recover their attorney's
fees and costs from the defendant if they prevail in civil actions for damages. 3¢

+ Creation of common fund that benefits class. A second substantive basis for awards
of attorney's fees and nontaxable costs is founded on the equitable principles of quantum
meruit and unjust enrichment. When a common fund is created through an attorney's efforts
and there is no applicable fee-shifting statute, the attorney is entitled to an award of
reasonable fees from the fund, 3¢

[b] There Are Two Commonly Accepted Methods of Measuring Fees Awards
[i] Percentage-of-Funds Method

There are two broadly-accepted methods for determining the amount of a reasonable award of
attorney's fees. The first of those methods is known as the "percentage-of-funds” approach. Rule 23
does not affect the court’s selection of one or the other of the two approaches to setting a reasonable
attorney’s fee. 3% When the court uses the percentage-of-funds approach, fees are calculated on the
basis of a percentage of the value of a fund. The size of the percentage is adjusted upwards or
downwards from a presumptive starting point, depending on a number of relevant factors (see [6][b]
Liii], below). 3¢

The percentage-of-funds approach is appropriate when an action results in the creation of a common
fund for the benefit of the class (see [a], above). 37 Most courts have ruled that district courts have
discretion to use either the percentage-of-funds method or its alternative, the lodestar approach {see
[ii}, below), in determining fees in common-fund cases. *® The Second Circuit, while adhering to the rule
that district courts have discretion to choose the method of calculation, has noted that the trend in
common fund cases is toward the percentage method. The percentage method, the Second Circuit
observed, directly aligns the interests of the class and class counsel and provides a powerful incentive
for the efficient prosecution and early resolution of the litigation. The lodestar method, in contrast,
creates a disincentive to early settlements, tempts lawyers to run up their hours, and compels district
courts to perform line-item fee audits. 3%

In diversity cases, however, when the party's or counsel's entitlement to an award of attorney’s fees
depends on state law, the choice of method for determining the amount of fees (and the factors to be
considered in employing that method) is a8 matter of state law. See Ch. 124, The Frie Doctrine and

Applicable Law .
[ii] Lodestar Approach

There are two general methods for determining the amount of a reasonable award of attorney's fees.
The second and more common of the two methods for determining the amount of a reasonable fees
award in class actions is the "lodestar" approach, Under the lodestar approach or method, the court
determines the number of hours reasonably expended by counsel on the case and multiplies that
number by a reasonable hourly rate, to obtain the "lodestar." *® Rule 23 does not determine whether a
court should select the percentage-of-funds method (see [i], above) or lodestar approach to setting a
reasonable attorney's fee. 4¢

The lodestar approach is mandatory in cases in which the class's right to recover damages arises from a
federal fee-shifting statute. 4! Generally, fee shifting statutes entitle a party to recover reasonable
attorney's fees as part of the party's damages. %2 Therefore, the amount of fees and costs calculated
under a federal fee-shifting statute is an amount that is awarded to the party rather than to counsel. The
court need not require that the party pay the attorney the full or exact amount of the damages awarded
to the party by the fee-shifting statute. A number of courts have ordered class counsel to be paid a



different sum, including one calculated under the percentage-of-funds method {see [i], above). #
Counsel has no right to insist either on the exact amount awarded to the party under the lodestar
approach or to insist on any other amount, including one calculated on a percentage-of-funds method.
For example, it is not abuse of discretion for a court to refuse to make an award under the percentage-
of-funds approach when class counsel has already received the amounts awarded to the class as its
reasonable attorney's fees, the amount calculated under the lodestar approach in accordance with the
applicable fee-shifting statute. 44

[6] Court Must Ensure That Fee Awards Are "Reasonable”
[a] Court Must Determine What Is “"Reascnable” Regardless of Agreements of Parties

Any award of attorney's fees or an award for reimbursement of nontaxable costs in an action certified as
a class action must be reasonable in amount. 4% Fee-shifting statutes and common-fund caselaw
generally authorize only recovery of "reasonable” fees and costs. ¢ However, whether the requested
award is the result of a settlement or judgment on the merits, the court may not simply accept an
agreement of the parties as to the fees to be awarded. The court must assess the reasonableness of the
award independently, 47 The same is true as to any award of nontaxable costs. When an award includes
nontaxable costs, the court must determine the reasonableness of those costs independently. 48

Rule 23(h} is not the scle source of authority for the proposition that an attorney representing or
canferring a benefit on the class may collect only reasonable fees. General ethics rules applicable in
federal courts would require the same result. The majority of federal district courts have adopted
"dynamic conformity” local rules on ethics, making the ethics standards of the district court conform to
the ethical rules of the jurisdiction in which the district court sits (see Ch. 802, Structure of Rules
Governing Attorney Conduct in Federal District Courts , § 802.02). Other district courts have local rules
that either adopt the ABA Model Rules directly (see § 802.03}, or set unique ethical standards in their
local rules (see § 802.04). A universally accepied ethical standard, enshrined in ABA Model Rule 1.5, is
that no attorney may charge or collect an unreasonable fee, 52 Therefore, in most cases, the
requirements of Rule 23(h) limiting compensation of attorneys to reasonable fees will supplement and
be interpreted in a manner consistent with general ethical obligations. However, given the wide variety
of local ethical standards, this is not necessarily always the case; and when there is a conflict, the
ethical requirements of Rule 23 will prevail over any local ethical standards rule (see Ch. 801, Federal
Law Governing Attorney Conduct , § B01.05[1]). *? For further discussion of the ethical standards
governing attorney conduct in federal courts, see Volume 30 of this treatise authored by Professors
Judith A. McMorrow and Daniel R. Coquillette and entitled The Federal Law of Attorney Conduct.

The courts’ main concern in reviewing a fee application is to prevent attorneys from sacrificing a class's
interests to maximize their own compensation. 3 The Ninth Circuit has ruled that, when fees are sought
on the basis of a percentage-of-fund recovery, the parties may not fix the amount of fees in a
settlement agreement because that procedure improperly limits a court's right to fix a reasonable
amount of fees independently of the agreement of the parties. In a settiement agreement, the court
must review the agreement, including any provisions related to fees, and assure itself that the
agreement is "fair, reasonable, and adequate." %% However, court review of proposed settlements is a
take-it-or-leave-it affair (see § 23.168). The court may not reject the portion of a settlement agreement
that sets fees, fix another amount as the reasonable fees in the case, and still approve the settlement.
Thus, specifying an amount of fees in a settlement agreement limits the court's review of those fees for
reasonableness. That is not acceptable in percentage-of-fund fee award cases because, in those cases,
the amount of fees deducted from the common fund affects the amount awarded to class members,
There is an inherent conflict of interest between class counsel and the class members. Because of that
conflict, the court should have complete freedom in determining the reasonableness of percentage-of-
fund fees awards, and may not be limited in its review of them as part of an overall settlement, when its
review is on a take-it-or leave-it basis. According to the Ninth Circuit, a court abuses its discretion in
approving a settlement agreement with that type of provision in it. 5¢

The Fifth Circuit has held that the district court has an independent duty not only to ensure that fees are
reasonable but, when multipie counsel are involved, to ensure that the fee award is divided fairly among
counsel. In one case, the parties had reached a settlement that provided for a $6.875 million [ump-sum
fee award. The court approved the fee award and appointed a five-member committee to aliocate the
award among approximately 32 law firms and 79 plaintiffs' attorneys who had worked on the case. The
committee consisted of co-lead counsel and three other plaintiffs' attorneys. The court accepted the
committee's recommended split after an ex parte hearing at which other plaintiffs' attorneys were not



present, and without sworn testimony or affidavits as to the accuracy or fairness of the proposed fee
allocation. It was not error to use a fee committee of plaintiff's counsel to recommend how to divide up
an aggregate fee award. However, the appointment of a committee does not relieve a district court of its
nondelegable responsibility to closely scrutinize the attorney's fee allocation. Thus, the Fifth Circuit held
that the district court erred by abdicating its responsibility te ensure that individual awards were fair and
reasonable. The record lacked factual information essential to a fairness analysis and failed to show that
the district court had actually perfformed an adequate review of the division. Moreover, the district court
had sealed the records pertaining to fees and placed a gag order on the atiorneys. Sealing the record
was error because it protected no legitimate privacy interest that would overcome the public's right to be
informed. Accordingly, the Fifth Circuit vacated the fee award and remanded for the district court to
determine, on an adequate factual record and without sealing or ex parte communications, the adequacy
of the committee’s recommended allocation, 61

[b]l Factors Considered in Determining Whether Award Is Reasonable
[i] Overall Factors, Regardless of Calculation Method

There are a number of factors that a court may consider in determining what is and what is not a
“reasonable” award of fees and costs. Those factors include:

* Fee agreements. When a court determines the size of an attorney's fees award, it is
appropriate for it to consider any agreements between class counsel and class
representatives about fees and expenses, as well as any agreements among the parties
regarding the fee motion. Those agreements are relevant to what is "reasonable" even
though no one may obtain attorney's fees and expenses through attempts to enforce such
agreements outside of normal, Rule 54(d){2) fees motions. Rule 54{d)(2) fee motions are
the exclusive vehicle for obtaining an attorney's fee and expense award in a class action
case. 57 Nonetheless, as proof of the relevance of fee-related agreements, Rule 54(d)(2)
expressly permits the court to require the moving party to disclose any agreements relating
to "fees for the services for which the claim is made." 38 There are many reasons why these
agreements and their terms are relevant to whether the fees and expenses requested in the
motion are "reasonable.” The most obvious example would be an agreement by the
opposing party not to oppose a fee application up to a certain amount. The existence of this
type of agreement and its terms could certainly have significance in an analysis whether the
fee motion requests a reasonable award. 3°

« Value of non-monetary benefits conferred on class. A court should take into account
any non-monetary benefits obtained for the class, such as injunctive or declaratory relief, In
injunctive or declaratory relief actions, any monetary relief obtained for the class may not be
the sole, or even the most significant, factor in the determination of the amount of the
attorney's fees that should be awarded to class counsel. ¢° On the other hand, when fees are
sought on a percentage-of-fund basis, courts consider non-monetary benefits as relevant
oniy the court's selection of the appropriate percentage of the fund to award to counsel.
Courts are reluctant to allow speculation about the monetary value of injunctive or
declaratory relief in setting the amount of the common fund itself. 6%

« Amount of fees charged by other attorneys in case. One measuring stick that courts
should consider in determining the reascnableness of fee requests is the fees charged by
class counsel or other attorneys for representing individual claimants or objectors in the
case. Courts look to provide fee equity among counsel representing the class and counsel
representing class members. 2

In a diversity case, when a party's or counsel's enfitlement to an award of attorney's fees is dependent
on state law, the choice of the method for determining the amount to be awarded and the factors to be
considered in making the award are matters of state law. See Ch. 124, The Erie Doctrine and Applicable

Law .
[ii] Factors Applicable to Lodestar Approach

When a fee award is computed using the lodestar approach, the court’'s multiplication of the reasonable



number of hours counsel devoted to the matter by the reasonable hourly rate for each lawyer results in
a reasonable award almost by definition. The lodestar figure, therefore, enjoys a strong presumption
that it is reasonable. %2

When courts award attorney's fees using the lodestar approach in cases that do not involve a federal
fee-shifting statute, as, for example, when a court exercises its discretion to use the lodestar approach
rather than the percentage-of-funds method in a8 common-fund case (see [i], above), the lodestar figure
may be adjusted upward or downward through the use of a muitiplier. The factors that courts generally
consider in determining whether to use a multiplier and, if so, how large it should be, include all or some
of the so-called Johnson facters, named after the Fifth Circuit opinion in which they were first
enunciated. They include: 83

+ The time and labor the applicants devoted to the matter.

+ The novelty and difficulty of the questions presented.

s The skill required to resolve the issues necessary to a successful conclusion for the class.

s The extent to which the matter precluded counsel from accepting other employment.

s The customary fees charged in the relevant area for similar representation.

« Whether counsel's representation in the matter was on a fixed or contingent fee basis.

The time limitations that counsel worked under.

+ The amount involved and results obtained.

» The experience, reputation, and ability of the attorneys.

¢ The undesirability of the case.

+ The nature and length of the attorney's professional relationship with the client.

» The size of awards made in similar cases.

The Johnson factors are not an exhaustive list of the indicia of reasonableness. Nor are they all
necessarily applicable in every reasonabieness determination. Courts may consider any factor that is
indicative of reasonableness and need not explicitly consider any listed factor that is not pertinent
because of the particular circumstances of the case, 65

When a court awards attorney's fees under a federal fee-shifting statute, a court will rarely, if ever,
apply the Johnson factors or any other factors that would enhance the size of the award beyond that
called for by the lodestar calculation. Upward adjustments of the lodestar are permissible only when the
federal fee-shifting statute in question permits it and, even then, the party advocating an enhancement
bears a heavy burden of persuasion. 8 An applicant seeking an enhancement to the lodestar amount
must produce "specific evidence" that supports the award. 6% Because the lodestar figure itself includes
most, if not all, of the relevant factors constituting a reasonable attorney's fee, and an enhancement
may not be awarded based on a factor subsumed in the lodestar calculation, an enhancement may be
awarded only in rare and exceptional circumstances. 582 Thus, a court may not enhance the lodestar
figure on the basis of the results obtained, 7 the novelty and complexity of the issues presented, ©* or
the contingent nature of the litigation. ¢ Delays in the receipt of payment resulting from making the
award at the conclusion of the litigation, rather than periodicaily, as lawyers usually bill and collect their
hourly rate fees, may be accounted for by the use of fee rates that are current as of the date of the
award, rather than the rates that were effective when the lawyers performed the specific tasks the hours
represent, or by factoring in an interest adjustment. 7° The Supreme Court has suggested that
enhancement might be appropriate in three unusual circumstances. First, when the method used in
determining the hourly rate does not adequately measure the attorney's true market value, as
demonstrated in part during the litigation, the district court should adjust the hourly rate in accordance
with specific proof linking the attorney's ability to a prevailing market rate. Second, when the attorney's



performance includes an extraordinary outlay of expenses and the litigation is exceptionally protracted,
an enhancement might be allowed, such as by applying a standard rate of interest to the outlay of
expenses. Third, there may be extraordinary circumstances in which an attorney's performance involves
an exceptional delay in the payment of fees. An enhancement may be appropriate based on
unanticipated delay, particularly when the delay is unjustifiably caused by the defense. Generally,
however, these matters are a normal part of [itigation and are subsumed in the lodestar figure and,
therefore, enhancement must be reserved for unusual cases. Further, any enhancement must be
calculated using a method that is reascnable, objective, and capable of being reviewed on appeal. ™1 A
downward adjustment from the lodestar figure in federal fee-shifting cases, on the other hand, may be
necessary when the prevailing party achieved only moderate success. 71

In diversity cases, when the party's or counsel's entitlement to an award of attorney's fees depends on
state law, the choice of the method of determination of the amount the court will award and the factors
the court will consider in making the award are also matters of state law. See Ch. 124, The Erie Doctrine
and Applicable Law .

[iii] Factors Applicable to Percentage-of-Funds Method

Some courts have adopted a percentage "benchmark” that is presumptively reasonable as a measure of
attorney's fee awards in common-fund cases. 72 Some of those courts require substantial justification for
an adjustment of a fee award to a level above or below the benchmark. ?* Other courts adopting
benchmarks have permitted adjustments to fee awards above or below the benchmark level through the
use of specifically identified factors, such as the Johnson factors (see [ii], above). 72 Other courts have
eschewed the use of benchmarks altogether on the ground that benchmarks could too easily become a
substitute for the required thorough and detailed review of every fee application. 75

Some courts reviewing the reasonableness of a percentage-of-fund attorney's fee award employ the

Johnson factors (see [ii], above), 78 Others use a list of factors that is specifically tailored to the
percentage-of-funds method: 77 :

e The size of the fund created and the number of persons benefitted.

+ The presence or absence of substantial objections by members of the class to the
settlement terms or to the fees requested by counsel.

« The skill and efficiency of the attorneys involved.
+« The complexity and duration of the litigation.

» The risk of nonpayment,

¢ The amount of time counsel devoted to the case.

« The amount of awards in similar cases,

However, the factors included in any list do not exhaust the indicia of reasonableness. Nor are they all of
the listed factors necessarily applicable in every reasonableness determination. Courts may consider any
factor that is indicative of reascnableness and need not explicitly consider any listed factor that is not
pertinent because of the particular circumstances of the case, 73

Some couits have suggested that one of the best methods for measuring reasonableness it to cross-
check the reasonableness of a percentage-of-funds award by comparing that award with a hypothetical
award calculated using the lodestar approach. 7°

The size of the fund created by the efforts of counsel is an appropriate consideration. When a large
benefit to the class is achieved, a large fee award is reasonable. Nevertheless, a district court does not
abuse its discretion in awarding a smaller-than-usua! percentage in cases involving massive recovery, if
the award is reasonable considering all the circumstances and all the appropriate factors. 7%*

In securities fraud class actions (see generally § 23.190 et seq.), the Private Securities Litigation Reform



Act (PSLRA) requires that the total attorney’s fees and expenses awarded by the court to the plaintiff's
counsel may not exceed a reasonable percentage of the amount of any damages and prejudgment
interest actually paid to the class, regardless of the method for computing the amount of the fee and
expense award. 8¢ That statutory standard does not seem to differ significantly from the principles
applicable in cases not governed by the PSLRA. The PSLRA was intended to give the court flexibility in
determining what is reasonable on a case-by-case basis. This topic is discussed furtherin § 23.192[3].

In diversity cases, when the party's or counsel's entitiement to an award of attorney's fees depends on
state law, the choice of the method of determination of the amount to be awarded and the factors to be
considered in making the award are also matters of state law. See Ch. 124, The Erie Doctrine and
Applicable Law .

[7] Court May Hold Evidentiary Hearing on Fees Motion

A court may hold a hearing on the motion for an award of fees, 52 but need not always do so. ® Some
courts have suggested, however, that there must be a hearing whenever a party genuinely and
reasonably disputes a significant fact relied on in the calculation of the amount of the fee sought. 34

The form and extent of any hearing necessarily depends on the circumstances of the case. 55
Nonetheless, that does not mean that the procedures in each case should be established on an ad hoc
basis. Rule 54 permits district courts to adopt local rules establishing consistent procedures for
attorney's fees motions by which issues relating to fee awards may be resolved without extensive
evidentiary hearings. ¢

[8] Court Must Find Facts and State Conclusions of Law on Fees Motions

In ruling on a motion for an award of attorney's fees and nontaxable costs, a court must make findings
of fact and state its conclusions of law. The findings and conclusions must comply with the requirements
of Rule 52(a). 8 In addition, the court should make a record that sets out the factors the court
considered in making its reasonableness determination, that explains how each factor resulted in any
upward or downward adjustment of amounts requested, and that illustrates how the court arrived at the
final amount awarded. 88

[2] Court May Refer Fee Matters to Special Master or to Magistrate Judge

A court may refer issues related to the amount of attorney's fees to be awarded to a masterorto a
magistrate judge, as expressly authorized by Rule 54(d)(2)(D). 8 Rule 54(d)(2)(D) permits the court to
refer issues relating to the reasonable value of services provided by attorneys to a master without
regard to the normal prerequisites for appointment of a master that are contained in Rule 53(a)(1}. ®°
Therefore, fees motions may be referred to a master even in the absence of a preliminary finding of
consent by the parties, the existence of an exceptional condition, the ministerial nature of the task, or
the unavailability of a district judge or magistrate judge of the district to address the issue in a timely
and effective manner. #* Rule 54(d)(2)(D)} also permits the court to refer a motion for attorney's fees to
a magistrate judge for treatment as a dispositive matter under Rule 72(b). 52
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FFootnote 1. Fed. R. Civ. P. 23(h)(1); Fed. R. Civ. P. 54(d}(2){A) ("A claim for attorney's fees and



related nontaxable expenses must be made by motion ...").

Frootnote 2. Fed. R. Civ. P. 23, advisory committee note of 2003 (reproduced verbatim at § 23App.07
[21).

¥FFootnote 3, Fed. R. Civ. P. 23, advisory committee note of 2003,
FFootnote 4. Fed. R, Civ. P. 23(h)(1).

FFootnote 5. Fed. R. Civ. P. 23, advisory committee note of 2003.
FFootnote 6. Fed. R. Civ. P. 23(h).

Frootnote 7. Fed. R. Civ. P. 23, advisory committee note of 2003,

FFootnote 8. Fed. R. Civ. P. 54, advisory committee note of 1993 (reproduced verbatim at § 54App.06
[2D).

FFootnote 9. Fed. R, Civ. P. 23(h)}(1) (claims for award of attorney’s fees and nontaxable costs must be
made by moticn filed "at a time set by the court™).

#Footnote 10. See Fed. R. Civ. P. 54(d){(2XB}(i) (in non-class action cases, motion for award of
attorney's fees and nontaxable costs must generally be filed within 14 days of entry of judgment).

#Footnote 11. See Fed. R. Civ. P. 23(h)(1} ("A claim for an award must be made by motion ... at a time
the court sets.").

Frootnote 12. Fed. R. Civ. P. 23(h)(1).

FFootnote 13. Fed. R. Civ. P. 23, advisory committee note of 2003 (reproduced verbatim at § 23App.07
[2]).

¥Footnote 14. Fed, R. Civ. P. 23, advisory committee note of 2003.
“#Footnote 15. Fed. R. Civ. P. 23(h)(1).

"FFootnote 16. See Fed. R, Civ. P. 5(a)(1) (Fed. R, Civ. P. 5 governs service of every paper except initial
complaint and summons "[u]nless these rules provide otherwise").

TFootnote 17. See Fed. R. Civ. P. 5(b){1).
¥Footnote 18, See Fed. R. Civ. P. 5(b){2).
"BFootnote 19. Fed. R. Civ. P. 23(h)(1).

FFootnote 20. Fed. R, Civ. P. 23, advisory committee note of 2003 ("notice is required in all instances").

*FFootnote 21. Fed. R. Civ, P. 23(h}{(1).

FFootnote 22. Fed. R. Civ. P. 23, advisory committee note of 2003 (“the provision regarding notice to
the class is parallel to the requirements for notice under Rule 23{e)").

Frootnote 23. Class members should have sufficient information to object meaningfully. See,
e.g., Reynolds v. Beneficial Nat'l Bank, 288 F.3d 277, 286 (7th Cir. 2002} (insufficient information
"paralyzes objectors").

FFootnote 24. See Fed. R. Civ. P. 23(h)(1).
FFootnote 25. See 15 U.S.C. §§ 77z-1(a)(7)(C), 78u-4(a)(7)(C).

Frootnote 26. Fed. R. Civ. P. 23(h)(2).



FFootnote 27. See Fed. R. Civ. P. 23{g){4).
FFootnote 28. Fed. R. Civ. P. 23, advisory committee note of 2003.
FFootnote 29. See Fed. R. Civ. P. 23(h){(2).

FFootnote 30. Court should set reasonable deadline for objections, Fed. R. Civ. P, 23, advisory
committee note of 2003; see Archdiocese of Milwaukee Supporting Fund, Inc. v. Mercury Interactive
Corp. {In re Mercury Interactive Corp. Sec. Litig.), 618 F.3d 988, 993-995 (Sth Cir. 2010) {class
members must be allowed opportunity to examine fee motion and inquire into bases for various charges,
although appropriate time frame will vary from case to case; quoting Moore's),

FFootnote 30.1. Full and fair opportunity to examine and oppose motion, Archdiocese of
Milwaukee Supporting Fund, Inc. v. Mercury Interactive Corp. (In re Mercury Interactive Corp. Sec.
Litig.), 618 F.3d 988, 993-995 (9th Cir. 2010) (district court erred in setting deadline for objections fo
fee award at time before motion for fee award had been filed; this schedule denied class full and fair
opportunity to examine and oppose motion for fees).

®Frootnote 31, Fed, R. Civ. P. 23, advisory committee note of 2003.

WRFootnote 32. Fed. R. Civ, P. 23, advisory committee note of 2003 {reproduced verbatim at § 23App.07
[2D).

FFootnote 33. See, e.g., 7 U.S.C. § 18(d) (prevailing plaintiff in private suit to enforce CFTC reparation
award may recover reascnable attorney's fees); 15 U.S.C. § 15 (persons injured by violation of antitrust
laws may recover reasonable attorney's fees incurred in private suit for damages resulting from
violation); 42 U.S.C. § 1973/ (e) (prevailing plaintiff in private suit for damages caused by violation of
Voting Rights Act of 1965 may recover reasonable attorney’s fees); 42 U.5.C. § 1988 (in certain
circumstances prevailing plaintiffs in actions brought for damages under various civil rights laws may
recover reasonable attorney's fees).

FFootnote 34. Fee award from common fund created by attorney's efforts is proper to prevent
unjust enrichment. See, e.g., Beeing Co. v, Van Gemert, 444 U.5. 472, 478, 100 S. Ct. 745, 62 L. Ed.
2d 676 (1980) ("a litigant or a lawyer who recovers a common fund for the benefit of persons other than
himself or his client is entitled to a reasonable attorney's fee from the fund as a whole. ... The doctrine
rests on the perception that persons who obtain the benefit of a lawsuit without contributing to its cost
are unjustly enriched at the successful litigant's expense. Jurisdiction over the fund involved in the
litigation allows a court to prevent this inequity by assessing attorney's fees against the entire fund, thus
spreading fees proportionately among those henefited by the suit."); Mills v. Electric Auto-Lite Co., 396
U.S. 375, 392-394, 90 S. Ct. 616, 24 L, Ed. 2d 593 (1970} (person who receives benefit as result of
attorney's efforts should pay reasonable attorney's fee incurred in connection with creation of that
benefit); Central R.R. & Banking Co. v. Pettus, 113 U.8. 116, 124, 5 5. Ct. 387, 28 L. Ed. 915 (1885)
(when efforts of attorneys create fund against which both named and unnamed creditors may make
ctaims for purpose of satisfying debts owed to them, attorneys are entitled to award of reasonable
attorney's fees from that fund); Trustees v. Greencugh, 105 U.S. (15 Otto) 527, 532-533, 26 L. Ed.
1157 (1881) (beneficiary of trust who sued trustees for breach of trust and rescued assets of trust from
their breaches of fiduciary obligations created fund for other beneficiaries and was entitled to recover
reasonable attorney's fees from that fund).

FFootnote 35. Fed. R. Civ, P. 23, advisory committee note of 2003 (reproduced verbatim at § 23App.07
[2]).

FFootnote 36. Percentage-of-fund method defined.

3d Circuit See, e.g., In re GMC Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768, 819
n.38 (3d Cir. 1995) (percentage-of-recovery method resembles contingent fee in that it
awards variable percentage of amount recovered for class as attorney's fee).

9th Circuit See, e.g., Staton v. Boeing Co., 327 F.3d 938, 968 (9th Cir. 2003) ("As its name
suggests, under the percentage method, the court simply awards the attorneys a
percentage of the fund” [internal quotation marks omitted]).



*Footnote 37. Percentage-of-fund is appropriate in common-fund cases. See Blum v. Stenson,
465 .S, 886, 900 n.16, 104 S. Ct. 1541, 79 L. Ed. 2d 891 (1984) (in calculating attorney's fees award
under common fund doctrine, reasonable attorney's fees are percentage of fund bestowed on class).

1st Circuit See In re 13 Appeals Arising Out of the San Juan Dupont Plaza Hotel Fire Litig.,
56 F.3d 295, 307-308 (1st Cir. 1995) (percentage-of-funds approach is proper method of
awarding attorney's fees in class action that resulted in creation of common fund for benefit
of class); but see Weinberger v. Great N. Nekoosa Corp., 925 F.2d 518, 526 (1st Cir. 1991)
(lodestar may be better approach when there is no true "common fund").

2d Circuit See, e.g., Goldberger v, Integrated Res., Inc., 209 F.3d 43, 47 (24 Cir. 2000)
(percentage-of-funds method is available to court, but court has discretion to use lodestar

approach).

3d Circuit See, e.g., In re Cendant Corp. Prides Litig., 243 F.3d 722, 732 (3d Cir. 2001)
{"The percentage-of-recovery method is generally favored in cases involving a common
fund, and is designed to allow courts to award fees from the fund 'in a manner that rewards
counsel for success and penalizes it for failure.' ").

5th Circuit In re Combustion, Inc., 968 F. Supp. 1116, 1135 (W.D. La. 1997) (although Fifth
Circuit law aliows use of either lodestar or percentage-of-fund methods in commen fund
cases, most district courts in circuit use percentage-of-funds method).

7th Circuit See In re Cont'| I, Sec. Litig., 962 F.2d 566, 572-573 (7th Cir. 1992) (attorney
should be awarded market rate, which is percentage of fund).

8th Circuit See, e.g., Petrovic v. Amoco Oil Co. 200 F.3d 1140, 1157 (8th Cir. 1999)
(percentage-of-funds method is appropriate method for awarding attorney's fees in common
fund case).

9th Circuit See, e.g., Staton v, Boeing Co., 327 F.3d 938, 968 (9th Cir. 2003) (court may
use percentage-of-funds method in awarding attorney's fees in class action when common
fund.is created for class's benefit).

10th Circuit Brown v. Phillips Petroleum Co., 838 F.2d 451, 454 (10th Cir. 1988)
{percentage-of-funds is proper method of calculating fee in common fund cases).

11th Circuit Camden I Condo. Ass'n v. Dunkle, 946 F.2d 768, 774 (11th Cir. 1991} ("in this
circuit, attorney's fees awarded from a common fund shall be based upon a reasonable
percentage of the fund established for the benefit of the class").

D.C. Circuit Swedish Hosp. Corp. v. Shalala, 1 F.3d 1261, 1271 (D.C. Cir. 1993) ("we join
the Third Circuit Task Force and the Eleventh Circuit, among others, in concluding that a
percentage-of-the-fund method is the appropriate mechanism for determining the attorney
fees award in common fund cases").

FFootnote 38. Courts have discretion to apply either percentage or lodestar appreach.

1st Circuit See, e.g., In re 13 Appeals Arising Out of the San Juan Dupont Plaza Hotel Fire
Litig., 56 F.3d 295, 307 (1st Cir. 1995} {courts may use either lodestar or percentage-of-
recovery method).

2d Circuit Goldberger v. Integrated Res., Inc., 209 F.3d 43, 50 {2d Cir. 2000) (both lodestar
and percentage-of-funds methods are available to court, so use of lodestar approach was
not abuse of discretion).



6th Circuit See, e.g., Rawlings v. Prudential-Bache Props., Inc., 9 F.3d 513, 516 {6th Cir.
1993) .

7th Circuit See, e.g., Harman v. Lyphomed, Inc., 945 F.2d 969, 975 (7th Cir. 1991} .

8th Circuit See, e.g., Johnston v. Comerica Mortgage Corp., 83 F.3d 241, 244-246 (8th Cir.
1996) {court may use either lodestar or percentage-of-funds method of computing
attorney's fee award in common fund cases).

9th Circuit Powers v. Eichen, 229 F.3d 1249, 1256 {Sth Cir. 2000) (courts have discretion in
common fund cases to use either lodestar approach or percentage-of-funds method in
computing attorney's fees award).

10th Circuit See, e.g., Brown v. Phillips Petroleum Co., 838 F.2d 451, 454 (10th Cir. 1988) .

#Footnote 38.1. Trend toward percentage method. Wal-Mart Stores, Inc. v. Visa U.S.A., Inc., 396
F.3d 96, 121 (2d Cir. 2005} (district court was within its discretion in using percentage method); see
also In re Rite Aid Corp. Sec. Litig., 396 F.3d 294, 300 (3d Cir. 2005) (percentage-of-recovery method is
usually favored in common fund cases because it rewards counsel for success and penalizes counsel for
failure).

FFootnote 39. Lodestar defined. See, e.g., Perdue v, Kenny A. ex rel. Winn, -- U.S, --, 130 S, Ct.
1662, 176 L. Ed. 2d 494, 501, 505 (2010) ("the lodestar method produces an award that roughly
approximates the fee that the prevailing attorney would have received if he or she had been
representing a paying client who was billed by the hour in @ comparable case." [emphasis in originall};
City of Burlington v. Dague, 505 U.S. 557, 559, 112 5. Ct. 2638, 120 L. Ed. 2d 449 (1992) .

#Footnote 40. Fed. R. Civ. P. 23, advisory committee note of 2003 (reproduced verbatim at § 23App.07
2D

*Footnote-41. Lodestar approach mandatory in federal fee-shifting cases. See, e.g., Gisbrecht v.
Barnhart, 535 U.S. 789, 802, 122 S. Ct. 1817, 152 L. Ed. 2d 996 (2002) ("the lodestar method today
halds sway.in federal-court adjudication of disputes over the amount of fees properly shifted to the loser
in the litigation"); City of Burlington v. Dague, 505 U.S. 557, 562, 112 S. Ct. 2638, 120 L. Ed. 2d 449
{1992) (lodestar approach is "guiding light" of fee-shifting jurisprudence); Blum v. Stenson, 465 U.S.
886, 900 n.16, 104 5. Ct. 1541, 79 L. Ed. 2d 891 {1984} ("Unlike the calculation of atterney’s fees
under the 'common fund doctrine,' where a reasonable fee is based on a percentage of the fund
bestowed on the class, a reasonable fee [under a statute] reflects the amount of attorney time
reasonably expended on the litigation."}.

1st Circuit See, e.g., Coutin v. Young & Rubicam P.R., Inc., 124 F.3d 331, 337 (1st Cir.
1997) ("The lodestar method is the strongly preferred method by which district courts
should determine what fees to award prevailing parties in actions that fall within the ambit
of section 1988.").

2d Circuit See, e.g., Quaratino v. Tiffany & Co., 166 F.3d 422, 425 (2d Cir. 1999) (starting
point for determining reasonableness of application for award of attorney's fees to successful
plaintiff in action brought under Title VII is lodestar).

3d Circuit See, e.g., Public Interest Research Group of N.J., Inc. v. Windall, 51 F.3d 1179,
1185 (3d Cir. 1995) (proper starting point for determination of reasonableness of fee award
to prevailing party in case covered by fee-shifting statute is lodestar).

4th Circuit See, e.g., Rum Creek Coal Sales, Inc, v. Caperton, 31 F.3d 169, 174 (4th Cir.
1994) (starting point for evaluating reasonableness of fee request in civil rights action is
reasonable number of hours multiplied by reasonable hourly rate).

5th Circuit.See, e.g., Migis v. Pearle Vision, Inc., 135 F.3d 1041, 1047 (5th Cir. 1998)
(starting point for calculation of reasonable attorney’s fees to be awarded prevailing party in



Title VII case is product of reasonable hours lawyers expended on case and reasonable
hourly rate for each lawyer).

7th Circuit See, e.g., Spellan v. Board of Educ. for Dist. 111, 59 F.3d 642, 645 (7th Cir.
1995) (to award reasonable attorney’s fees to prevailing party in civil rights action, court
must begin by multiplying reasonable hours counsel spent on matter by reasonable hourly
rate). '

8th Circuit See, e.g., Casey v, City of Cabool, 12 F.3d 799, 805 (8th Cir.1993) (starting
point for award of reasonable attorney's fees in suit brought under § 1983 is reasonable
number of hours multiplied by reasonable hourly rate).

9th Circuit See, e.g., Ferland v. Conrad Credit Corp., 244 F.3d 1145, 1149 n.4 (Sth Cir.
2001) (when attorney's fees are to be awarded under fee-shifting statute, court "must
calculate awards for attorneys' fees using the 'lodestar’ method").

10th Circuit See, e.g., Robinson v. City of Edmond, 160 F.3d 1275, 1281 (10th Cir. 1998)
(reasonable attorney's fees awarded under Civil Rights Attorney's Fees Awards Act must be
determined using lodestar approach).

11th Circuit See, e.g., Kay v. Apfel, 176 F.3d 1322, 1324-1325 (11th Cir. 1999) (starting
point for determining reasonable attorney's fees to be awarded to successful claimant of
benefits under Social Security Act is product of reasonable hours spent on matter and
reasonable hourly rate).

D.C. Circuit See, e.g., Trustees of Hotel & Rest. Employees v. JPR, Inc., 136 F.3d 794, 801
(D.C. Cir, 1998) (attorney's fees awarded to successful plaintiffs in action brought under
ERISA should be calculated using lodestar approach).

H*Footnote 42, See, e.g., 7 U.S.C. § 18(d) {prevailing party in civil suit to collect unpaid reparation
award entered by CFTC may recover reasonable attorney's fees as part of its costs); 15 U.5.C. § 15
(prevailing:party in civil suit to recover damages suffered as result of violation of antitrust laws may
recover reasonable attorney's fees as part of its costs); 42 U.8.C, § 1973 7 (e) (prevailing party in civil
suit to recover damages resulting from violation of right to vote guaranteed by 14th or 15th Amendment
may recover reasonable attorney's fees as part of its costs); 42 U.S.C. § 1988 (prevailing party in civil
suit to recover damages resulting from viclations of various civil rights statutes may, under certain
conditions, recover reasonable attorney's fees as part of its costs),

" Footnote 43. In statutory fee-shift case, other methods, including percentage-of-funds, may
govern how much is actually paid to counsel.

7th Circuit See, e.g., Florin v. Nationsbank, 34 F.3d 560, 564 (7th Cir. 1994) (percentage-
of-funds method of calculating reasonable attorney's fees "properly control a case which is
initiated under a statute with a fee-shifting provision, but is settled with the creation of a
common fund”).

9th Circuit See, e.g., Staton v, Boeing Co., 327 F.3d 938, 967-969 (Sth Cir. 2003} (recovery
of attorney's fees calculated as percentage of fund awarded to class is proper even when
there is applicable fee-shifting statute).

*Footnote 44. No abuse of discretion in refusing to make different award from lodestar award
granted to party. See, £.g9., Brytus v. Spang & Co., 203 F.3d 238, 245-247 (3d Cir. 2000} {(percentage
method of calculating reasonable fees may be appropriate in both settied and litigated cases in which

statutory fees are available).

FFootnote 45. Fed. R. Civ. P. 23(h) ("the court may award reasonable attorney's fees and nontaxable



costs that are authorized by law or by the parties' agreement.").

FFootnote 46. Fed, R. Civ, P. 23, advisory committee note of 2003 ("This subdivision authorizes an
award of "reasonable” attorney fees and nontaxable costs. This is the customary term for measurement
of fee awards in cases in which counsel may obtain an award of fees under the "common fund" theory
that applies in many class actions, and is used in many fee-shifting statutes"); see Perdue v. Kenny A.
ex rel. Winn, -- U.S. --, 130 5. Ct. 1662, 176 L. Ed. 2d 494, 505 (2010) (in cases involving fee-shifting
statutes, "reasonable” fee is fee that is sufficient to induce capable attorney to undertake representation

of meritorious claim).

FFootnote 47. Court must make independent determination of reasonableness of award of
attorney’'s fees. See Fed. R. Civ. P. 23, advisory committee note of 2003 ("Whether or not there are
formal objections, the court must determine whether a fee award is justified and, if so, set a reasonable

fee™).

1st Circuit See, e.g., Weinberger v. Great N. Nekoosa Corp., 925 F.2d 518, 523 (1st Cir.
1991) (citing Moore's); In re Fleet/Norstar Sec. Litig., 935 F. Supp. 99, 107 (D.R.I. 1996)
(because proposed settlement was approved, attorney's fees application for piaintiffs’ class
counsel must be reviewed}.

3d Circuit See, e.g., In re GMC Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768, 819
(3d Cir. 1995) (thorough judicial review of fee applications is required in all class action
settlements).

5th Circuit See, e.g., Piambino v. Bailey, 610 F.2d 1306, 1328 (5th Cir. 1980) ("the District
Court abdicated its responsibility to assess the reasonableness of attorneys' fees proposed
under a settlement of a class action, and its approval of the settlement must be reversed on
this ground alone™).

Oth Circuit See, e.g., Staton v. Boeing Co., 327 F.3d 938, 969-972 (9th Cir. 2003) (court
abused its discretion in approving settlement that fixed amount of fees awarded); Powers v.
Eichen, 229 F.3d 1249, 1256 {9th Cir. 2000) ("The district court abuses its discretion when
it uses a mechanical or formulaic approach that results in an unreasonable reward™).

FFootnote 48. Court must make independent determination of reasonableness of nontaxable
costs. Fed. R. Civ. P. 23, advisory committee note of 2003; see, e.g., Case v. Unified Sch. Dist. No.
233, 157 F.3d 1243, 1258-1259 (10th Cir. 1998) (trial court properly reviewed application for award of
nontaxable costs for reasonableness and reduced or eliminated those costs applicant did not show were

reasonable).
*Footnote 52. See ABA Model Rules, Rule 1.5,

¥Footnote 53. See Fed, R. Civ. P. 83(a){1} (local rules must conform to requirements of nationwide
Federal Rules of Civil Procedure).

FFrootnote 54. Independent court determination of fee awards precludes conflicts of interest.
See, e.g., Evans v, Jeff D., 475 U.S. 717, 732-734, 106 S. Ct. 1531, 89 L. Ed. 2d 747 (1986) ("the
possibility of a tradeoff between merits relief and attorney's fees" is often implicit in class action
settlement negotiations, because "[m]ost defendants are uniikely to settle unless the cost of the
predicted judgment, discounted by its probability, plus the transaction costs of further litigation, are
greater than the cost of the settlement package").

1st Circuit See, e.g., Weinberger v. Great N. Nekoosa Corp., 925 F.2d 518, 524 (1st Cir.
1991) (danger that lawyers might urge class settlement at low figure or less than optimal
basis in exchange for "red-carpet” treatment for fees).

2d Circuit See, e.g., In re "Agent Orange"” Prod. Liab. Litig., 818 F.2d 216, 224 (1987) (test
to be applied is whether, at time fee agreement is reached, class counsel are placed in
position that might endanger fair representation of their clients).



3d Circuit See, e.g., In re GMC Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768, 820
(3d Cir. 1995) (there is especially acute need for close judicial scrutiny of fee
arrangements).

9th Circuit See, e.g., Zucker v. Occidental Petroleum Corp., 192 F.3d 1323, 1327 {Sth Cir.
1999) ("In a class action ... [t]he absence of individual clients controlling the litigation for
their own benefit creates opportunities for collusive arrangements in which defendants can
pay the attorneys for the plaintiff class enough money to induce them to settle the class
action for too little benefit to the class (or too much benefit to the attorneys, if the claim is
weak but the risks to the defendants high)").

FFootnote 55. See Fed. R. Civ. P. 23(e)(2).

FFootnote 56. Staton v. Boeing, Co., 327 F.3d 938, 969-972 (9th Cir. 2003) ("The parties' all-or-
nothing approach imposes pressure to approve otherwise acceptable and desirable settlements in spite
of built-in attorneys' fees provisions. While this same dynamic may exist where fees can be justified on a
statutory fee basis, the more precise lodestar standards for adjudging the reasonableness of such fees,
summarized above, make the influence of such pressure much less forceful. We hold, therefore, that in a
class action involving both a statutory fee-shifting provision and an actual or putative common fund, the
parties may negotiate and settle the amount of statutory fees along with the merits of the case, as
permitted by Evans. In the course of judicial review, the amount of such attorneys' fees can be approved
if they meet the reasonableness standard when measured against statutory fee principles. Alternatively,
the parties may negotiate and agree to the value of a common fund (which will ordinarily include an
amount representing an estimated hypothetical award of statutory fees) and provide that, subseguently,
class counsel will apply to the court for an award from the fund, using common fund fee principles, In
those circumstances, the agreement as a whole does not stand or fall on the amount of fees. Instead,
after the court determines the reascnable amount of attorneys' fees, all the remaining value of the fund
belongs to the class rather than reverting to the defendant™).

FFootnote 56.1. Court has nondelegable duty to ensure that fee award is allocated fairly
among counsel. In re High Sulfur Content Gasoline Prods. Liab. Litig., 517 F.3d 220, 227-230 (5th Cir.
20083 .

Frootnote 57. Fed. R. Civ. P. 23(h)(1).
FFootnote 58. Fed. R. Civ. P. 54{cd)(2)}{B){iv).

¥ Footnote 59. Fed. R. Civ. P. 23, advisory committee note of 2003 (reproduced verbatim at § 23App.07
[21).

FFootnote 60. Fed. R. Civ. P. 23, advisory committee note of 2003.

FFootnote 61. Value of nen-monetary benefits considered in setting percentage of recovery,
but not value of fund. See, e.g., Staton v. Boeing Co., 327 F.3d 938, 974 (9th Cir. 2003) ("Precisely
because the value of injunctive relief is difficult to quantify, its value is also easily manipulable by
overreaching lawyers seeking to increase the value assigned to a common fund. We hold, therefore, that
only in the unusual instance where the value to individual class members of benefits deriving from
injunctive relief can be accurately ascertained may courts include such relief as part of the value of a
commeoen fund for purposes. of applying the percentage method of determining fees ... . When this is not
the case, courts should consider the value of the injunctive relief obtained as a ‘relevant circumstance’ in
determining what percentage of the common fund class counsel should receive as attorneys' fees, rather
than as part of the fund itself.”).

FFootnote 62. Fed. R, Civ. P. 23, advisory committee note of 2003.
FFrootnote 63. Lodestar figure has strong presumption of reasonableness. Perdue v. Kenny A, ex

rel. Winn, --U.5. --, 130 S. Ct. 1662, 176 L. Ed. 2d 494, 505 {2010) (lodestar method vields fee that is
. presumptively sufficient); Pennsylvania v. Delaware Valley Citizens' Council for Clean Air, 478 U.S. 546,



565, 106 5. Ct. 3088, 92 L. Ed. 2d 439 (1986) .

FFootnote 64. Johnson factors for adjusting lodestar figure in cases besides federal statutory
fee-shift cases. Johnson v, Georgia Highway Express, Inc., 488 F.2d 714, 717-719 (5th Cir. 1974) .,

1st Circuit See, e.g., Coutin v, Young & Rubicarm P.R., In¢., 124 F.3d 331, 337 n.3 (1st Cir.
1997) (courts should use Johinson factors in adjusting lodestar award of attorney's fees).

2d Circuit See, e.g., LeBlanc v. Fletcher, 143 F.3d 748, 764 (2d Cir. 1998) (court may adjust
lodestar figure up or down through use of numerous factors, such as those set out in
Johnson).

3d Circuit See, e.g., Public Interest Research Group of N.J., Inc. v. Windall, 51 F.3d 1179,
1185 n,B (3d Cir. 1995) (when enhancements or reductions in lodestar figure are
appropriate, courts commonly refer to Johnson factors for assessment of amount).

4th Circuit See, e.g., Barber v. Kimbrell's, Inc., 577 F.2d 216, 226 (4th Cir. 1978) (courts
should use list of factors that is comparable to Johnson factors in evaluating reasonableness
of request for enhancement of attorney's fees when they are determined through lodestar
approach).

5th Circuit Johnson v, Georgia Highway Express, Inc., 488 F.2d 714, 717-719 (5th Cir.
1974) .

6th Circuit See, e.g., Paschal v. Flagstar Bank, FSB, 297 £.3d 431, 435 (6th Cir. 2002)
{court may use Johnson factors when evaluating reasonableness of fee request).

7th Circuit See, e.g., Spellan v. Board of Educ. for Dist. 111, 59 F.3d 642, 645 {7th Cir.
1995) (court may adjust lodestar figure upwards or downwards using Johnson factors).

11th Cireuit See, e.g., Kay v. Apfel, 176 F.3d 1322, 1327-1328 (11th Cir. 1999) (courts may
adjust lodestar figure using Johnson factors).

FFootnote 65. Listed factors not exhaustive or necessarily applicable. See, e.g., Arnold v. Burger
King Corp., 719 F.2d 63, 67-68 (4th Cir. 1983) (Johnson factors are not exhaustive list in awarding
reasonable attorney's fees; some factors may not be applicable and others may be pertinent in specific
cases).

FFootnote 66. Upward adjustment is rare in federal statutory fee-shift case. City of Burlington v.
Dague, 505 U.S, 557, 562-567, 112 S. Ct. 2638, 120 L. Ed. 2d 449 (1992) ("We have established a
'strong presumption’ that the lodestar represents the 'reasonable' fee ... and have placed upon the fee
applicant who seeks more than that the burden of showing that 'such an adjustment is necessary to the
determination of a reascnable fee." ").

FFootnote 66.1. Specific evidence required. Perdue v. Kenny A. ex rel. Winn, -- U.S. -, 130 S. Ct.
1662, 176 L. Ed. 2d 494, 506 (2010} ("This requirement is essential if the lodestar method is to realize
one of its chief virtues, i.e., providing a calculation that is objective and capable of being reviewed on

appeal.").

#Footnote 66.2. Lodestar figure may be enhanced only in rare and exceptional circumstances.
Perdue v. Kenny A. ex rel. Winn, -- U.S. --, 130 S. Ct. 1662, 176 L. Ed. 2d 494, 505-506 (2010)
{lodestar figure could not be enhanced based on quality of attorney's performance or results obtained).

BFootnote 67, No adjustment for good results obtained in federal statutory fee-shift case, Blum
v, Stenson, 465 U.S5. 886, 900 & n.16 (1984) ("Because acknowledgment of the 'results obtained’
generally will be subsumed within other factors used to calculate a reasonable fee, it normally should not
provide an independent basis for increasing the fee award"),

FFootnote 68. No adjustment for novelty and complexity of issues in federal statutory fee-shift



case, Blum v. Stenson, 465 U.S. 886, 898-899 & n.16 (1984) (novelty and complexity will be reflected
either in increase in number of hours or, for especially experienced attorneys who would thus expend
fewer hours, in increased hourly rates).

FFootnote 69. No adjustment for contingent nature of litigation in federal statutory fee-shift
case. City of Burlington v. Dague, 505 U.S. 557, 562-567, 112 5. Ct. 2638, 120 L. Ed. 2d 449 {1992)
(enhancement to reflect contingent nature of litigation would duplicate considerations already taken into
account in determining reasonable number of hours and reasonable rate).

FFootnote 70. Delay accounted for by use of current rates. See, e.g., Missouri v. Jenkins, 491 U.S.
274, 283-284, 169 5. Ct. 2463, 105 L. Ed. 2d 229 (1989} {court may account for delays in payment by
using current rather than historical fee rates or otherwise).

%¥Footnote 70.1. Circumstances in which enhancement might be appropriate. Perdue v. Kenny A.
ex rel. Winn, -- U.5. --, 130 5. Ct. 1662, 176 L. Ed. 2d 494, 506 (2010) ("there is a 'strong presumption’
that the lodestar figure is reasonable, but that presumption may be overcome in those rare
circumstances in which the lodestar dees not adequately take into account a factor that may properly be
considered in determining a reascnable fee.").

FFootnote 71. Downward adjustment for moderate success permitted in federal statutory fee-
shift case. Seeg, e.g., Hensley v. Eckerhart, 461 U.S5. 424, 436, 103 5. Ct. 1933, 76 L. Ed. 2d 40 (1983}
{(when prevailing party's level of success is so low that number of hours reasonably spent on litigation is
not satisfactory measure for use in making fee award, court should revise lodestar figure downward).

FFootnote 72. Presumptively reasonable percentage.

9th Circuit See, e.g., Staton v. Boeing Co., 327 F.3d 938, 968 (9th Cir. 2003) {"This circuit
has established 25% of the common fund as a benchmark award for attorney fees.").

11th Circuit See, e.g., Camden I Condo. Ass'n, Inc. v. Dunkle, 946 F.2d 768, 774-775 (11th
Cir. 1991) (courts should use 20%-30% range as benchmark in setting percentage for fee
awards in commeon fund cases).

D.C. Circuit See, e.g., Swedish Hosp. Corp. v. Shalala, 1 F.3d 1261, 1271-1272 (D.C. Cir.
1993) (20%-30% is presumptively reasonable award in percentage-of-funds cases).

"“Footnote 73. Substantial justification for adjustment beyond "benchmark™ required. See, e.g.,
Paul, Johnson, Alston & Hunt v. Graulty, 886 F.2d 268, 272 (9th Cir. 1989) (courts must support
deviation from 25% benchmark by pointing to unusual circumstances).

FFootnote 74. Adjustment of benchmark permitted on showing of good cause. See, e.g., Waters
v. International Precious Metals Corp., 190 F.3d 1291, 1294 (11th Cir. 1999} {adjustment of benchmark
of 20%-30% based on Johnson factors is permissible}.

FFootnote 75. Benchmarks eschewed. Seg, a.g., Goldberger v. Integrated Res., Inc., 209 F.3d 43, 52
{2d Cir. 2000} ("a theoretical construct as flexible as a 'benchmark' seems to offer an all too tempting
substitute for the searching assessment that should properly be performed in each case").

¥Footnote 76. Johnson factors employed.

2d Circuit See, e.g., Goldberger v. Integrated Res., Inc., 209 F.3d 43, 47, 53-54 (2d Cir.
2000) (list of factors that is case specific, but resembles Johnson factors, is used to measure
reasonableness of percentage-of- funds fee award); see afso Wal-Mart Stores, Inc. v. Visa
U.S.A., Inc., 396 F.3d 96, 121-124 (2d Cir. 2005) (court must consider six factors to
determine reasonableness of common fund fee: (1) time and labor expended by counsel;
(2) magnitude and complexities of litigation; (3) risk of litigation; (4) guality of
representation; {5) requested fee in relation to settlement; and {6) public policy
considerations).



6th Circuit See, e.g., Paschal v. Flagstar Bank, FSB, 297 F.3d 431, 435 (6th Cir. 2002)
{court may use Johnson factors when evaluating reasonableness of fee request).

9th Circuit See, e.g., Vizcaino v. Micresoft Corp., 290 F.3d 1043, 1051 (9th Cir, 2002} {(court
properly determined reasonable lodestar attorney's fees award as cross check to determine
reasonableness of percentage-of-funds award).

10th Circuit See, e.g., Rosenbaum v. MacAllister, 64 F.3d 1439, 1445 (10th Cir. 1995
(Johnson factors must be used to determine reasonableness of attorney's fee award when
percentage-of-funds method is used).

¥Footnote 77. List tailored to percentage-of-funds methed. See, e.g., Gunter v. Ridgewood Energy
Corp., 223 F.3d 190, 195 n.1 (3d Cir. 2000) .

%Footnote 78. Listed factors not exhaustive or necessarily applicable. See, e.g., Arnaid v. Burger
King Corp., 719 F.2d 63, 67-68 (4th Cir. 1983) (Johnson factors are not exhaustive list in awarding
reasonable attorney's fees; some factors may not be applicable and others may be pertinent in specific
cases).

Frootnote 79. Suggested cross-check of percentage method against lodestar approach.

2d Circuit See, e.g., Wal-Mart Stores, Inc. v. Visa U.S.A,, Inc., 396 F.3d 96, 121-124 (2d
Cir. 2005} {lodestar method used as cross-check to help determine reasonableness of resuit
reached by percentage method).

3d Circuit See, e.g., In re Rite Aid Corp. Sec. Litig., 396 F.3d 294, 300 (3d Cir. 2005)
(regardless of method used to calcuiate fees, it is sensible for court to use second method as
cross-check); Gunter v. Ridgewood Energy Corp., 223 F.3d 190, 195 n.1 (3d Cir. 2000)
{courts may properly cross check percentage awards at which they arrive against lodestar
award method).

ath Circuit See, e.g., Vizcaino v. Microsoft Corp., 290 F.3d 1043, 1051 (Sth Cir. 2002) {court
properly determined reasonable lodestar attorney's fees as cross-check to determine
reasonableness of percentage-of-funds award).

#Footnote 79.1. Sliding-scale percentage depending on size of award. Compare Wal-Mart Stores,
Inc. v. Visa U.S.A., Inc., 396 F.3d 96, 121-124 (2d Cir. 2005) (even though counsel's efforts merited
extraordinary fee in case resulting in settlement of $3.05 billion, district court did not abuse its
discretion in awarding fee of $220,290,160, about 7.2 percent) with In re Rite Aid Corp. Sec. Litig., 396
F.3d 284, 302-303 {3d Cir. 2005) (in case resulting in settiement of $126.6 miilion, district court did not
abuse its discretion when it did not compute fee award using "declining percentage sliding scale,” in
which fee award percentage decreases with size of settlement, in light of counsel's skillful management
of case and rich settlement they achieved).

FFootnote 80. 15 U.5.C. §§ 77z-1(a)(8), 78u-4{a)(6).
FFootnote 82. Fed. R. Civ. P. 23(h)(3).

ZFFootnote 83, Hearing may not be necessary. Fed. R, Civ. P. 23, advisory committee note of 2003
(reproduced verbatim at § 23App.07[2]); see, e.g., Robinson v. City of Edmond, 160 F.3d 1275, 1286
(10th Cir. 1998) (court need not hold hearing on request for attorney’s fees in absence of request or
when issues are adequately developed through briefs, affidavits, and depositions).

*¥Footnote 84. Hearing required whenever substantial factual dispute arises. Seg, e.g., Planned
Parenthood v. Attorney Gen. of N.J., 297 F.3d 253, 265 n.5 (3d Cir. 2002) (when fee award is to be
made under lodestar approach and parties disagree concerning level of "reasonable” rate, court must



hold evidentiary hearing to determine reascnable market rates).
FFootnote 85. Fed. R. Civ. P. 23, advisory committee note of 2003.
FFootnote 86. Fed. R. Civ. P. 54(d)(2)(D).

FFootnote 87. Fed. R. Civ. P. 23(h)(3); see Fed. R. Civ. P. 52(a).

FFootnote 88. Court findings must explain decision. See, e.g., Hensley v. Eckerhart, 461 U.S. 424,
437,103 S, Ct, 1933, 76 L. Ed. 2d 40 (1983} (district court should "provide a concise but clear
explanation of its reasons” for its conclusions regarding an attorney's fee award).

3d Circuit See, e.g., Planned Parenthood v. Attorney Gen. of N.J,, 297 F.3d 253, 266 (3d
Cir. 2002) (court must provide clear and concise explanation of reasons for its fee award).

Zth Circuit See, e.g., Spellan v, Board of Educ. for Dist. 111, 59 F.3d 642, 646-647 (7th Cir.
1995) (court must create record concerning its fee decision sufficient to permit appellate
court to conduct meaningful review).

9th Circuit See, e.g., Powers v, Eichen, 229 F,3d 1249, 1256-1258 (9th Cir. 2000) (district
court abused its discretion when fee was determined through use of percentage-of-funds
method by awarding 30% fee rather than 25% benchmark without indicating its reasons for
doing so in sufficient detail to permit appeliate court to conduct meaningful review).

10th Circuit See, e.g., Brown v. Phillips Petroleumn Co., 838 F.2d 451, 456 (10th Cir, 1988)
{when court awards percentage-of-funds attorney's fees, it must explain its decision in
making award in sufficient detail that appellate court may conduct meaningful review).

11th Circuit See, e.g., Camden I Cando. Ass'n, Inc. v. Dunkle, 946 F.2d 768, 774-775 {iith
Cir. 1991) (when court selects percentage of fund to be awarded as attorney's fees, it must
state all factors on which it relied in making selection and how each affected the selection).

“FFootnote 89. Fed. R. Civ. P. 23(h)(4); see Fed. R. Civ. P. 54(d)(2)(D).
"Footnote 90. Fed. R. Civ. P. 54(d)(2)(D).
FFootnote 91, See Fed. R. Civ. P, 53(a)(1).

*Footnote 92. Fed. R. Civ. P. 54(d)(2)(D); see Fed. R. Civ. P. 72(b).
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