




























































































�

�

 

 

 

 

The Intersection of Bankruptcy Law 

With Criminal Law 

 



 

1 

 

Discharge, Confirmation, and the Fifth Amendment Privilege  

against Self-Incrimination   

FACT PATTERN 

Alfonzo Edward Scheme (known to his friends as “Fonz E. Scheme”) was a securities 

broker and investment advisor who specialized in matching his clients with off-market, high-

yield mutual funds and investment portfolios.  One such vehicle was Pyramid LLC, an 

investment firm that, according to Pyramid, utilized groundbreaking, real-time proprietary 

algorithms to consistently win high rates of return in the foreign exchange markets.   

Two of Alfonzo’s clients, Mr. and Mrs. Gullible, were impressed with Alfonzo’s 

description of Pyramid’s clockwork returns and proven track record of delivering impressive 

results.  “In fact,” Alfonzo confessed to the Gullibles, “I have over a million dollars of my own 

personal money at Pyramid.”  He showed the Gullibles several glossy quarterly statements from 

Pyramid that showed consistent performance.  At the conclusion of this presentation, the 

Gullibles directed Alfonzo to invest substantially all of their children’s educational trust in 

Pyramid.   

Over time, the truth about Pyramid became more clear.  While the firm continued to post 

impressive gains on paper, and to faithfully distribute funds to certain of its clients making 

withdrawals, many investors, including the Gullibles, became spooked when Pyramid became 

unwilling or unable to allow them to access their money.  The ensuing run on Pyramid caught the 

attention of the SEC and FBI.  Criminal charges were filed against Pyramid in federal court.  

Pyramid was also forced into a liquidation under the Securities Investor Protection Act (SIPA).   

Devastated by these events and other financial difficulties, Alfonzo and his investment 

firm filed jointly for chapter 11 relief.  

Infuriated by feeling lied to, and incensed at the notion that Alfonzo might be able to 

walk away from it all in chapter 11, the Gullibles and other like-minded investors filed a 

complaint in Alfonzo’s bankruptcy case seeking a determination that his debts to them were non-

dischargeable under Bankruptcy Code section 523(a)(2) because he obtained their money as a 

result of “false pretenses, a false representation, or actual fraud.”   

In the ensuing evidentiary hearing, Alfonzo repeatedly refused to answer questions 

relating to the investors’ claims of fraud and misrepresentation, invoking his Fifth Amendment 

right against self-incrimination.  The hearing was adjourned to give the investors an opportunity 

to seek and obtain a grant of immunity for Alfonzo under Bankruptcy Code section 344, which 

they did.  Upon the resumption of the proceedings, Alfonzo again refused to answer the 

questions posed, invoking his Fifth Amendment rights.  At the conclusion of the hearing, the 
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Court declined to enter a judgment on the complaint, deferring the matter to be decided in 

connection with confirmation.  

Alfonzo proposed a joint chapter 11 plan that would make a fractional distribution to 

holders of claims such as the Gullibles through the proceeds of the sale of certain personal 

property.  The plan did not provide for the continuation of Alfonzo’s investment and advisory 

business.  

At the confirmation hearing, the investors objected vociferously to granting Alfonzo a 

discharge.  First, they argued that the Court was entitled to draw a negative inference from 

Alfonzo’s refusal to testify, thus supporting their claims of fraud and rendering Alfonzo’s debts 

to them non-dischargeable under Bankruptcy Code section 523(a)(2).  Second, the investors 

argued that the failure of Alfonzo to testify demonstrated a lack of good faith under Bankruptcy 

Code section 1129(a)(3), thus rendering his plan unconfirmable. Third, the investors argued that 

discharge was blocked by Bankruptcy Code section 1141(d)(3) because the plan provided for the 

liquidation of the estate, Alfonzo did not plan to continue his business after consummation of the 

plan, and he would have been denied a discharge under section 727(a)(6) for refusing to testify 

after the grant of immunity.  Finally, the investors argued that their questioning of Alfonzo was 

intended to be in his capacity as a representative of his investment firm, which was also a debtor 

in the consolidated cases.  Accordingly, they argued that he was not entitled to invoke the Fifth 

Amendment at all, since a corporate entity enjoys no such protection.  Alfonzo opposed the 

investors’ arguments on each point.  

Following argument, the Court issued an opinion and order confirming Alfonzo’s chapter 

11 plan and granting him a discharge.  The Court ruled, first, that under the circumstances of the 

case it did not find that a negative inference from Alfonzo’s refusal to testify was warranted.  In 

the absence of such testimony, the Court found the evidence in support of the investors’ claims 

of fraud and malfeasance to be insufficient; thus, section 523(a)(2) did not apply to bar 

discharge.  The Court found further that Alfonzo’s refusal to testify, standing alone, was 

insufficient to support a finding that the plan was not proposed in good faith under Bankruptcy 

Code section 1129(a)(3). In addition, the Court ruled that the investors’ invocation of 

Bankruptcy Code section 1141(d)(3) failed to block Alfonzo’s discharge because the Court 

believed Alfonzo intended to provide investment services in the future, notwithstanding the fact 

that the plan did not provide explicitly for a continued business enterprise, thus overriding 

section 1141(d)(3)(B).  Finally, as to the issue of Alfonzo’s questioning in his corporate capacity, 

the Court found that the investors failed to preserve the argument by not making Alfonzo’s 

capacity clear in their questioning of him in the first instance.   

The Gullibles and other interested investors appealed the confirmation order to the 

District Court.  The matter has been briefed and is set for argument.   
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Relevant Statutory Citations and Case Law  

The Bankruptcy Code 

 Key Sections:   

• 11 U.S.C. § 344.  Self-incrimination; immunity 

Immunity for persons required to submit to examination, to testify, or to provide information in a 

case under this title may be granted under party V of title 18. 

• 11 U.S.C. § 523(a).  Exceptions to discharge 

A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of this title does not discharge 

an individual debtor from any debt— 

(2) for money, property, services, or an extension, renewal, or refinancing of credit, to the 

extent obtained by— 

(A) false pretenses, a false representation, or actual fraud, other than a statement 

respecting the debtor’s or an insider’s financial condition . . . . 

(B) use of a statement in writing— 

 (i) that is materially false; 

 (ii) respecting the debtor’s or an insider’s financial condition; 

 (iii) on which the creditor to whom the debtor is liable for such money, 

property, services or credit reasonably relied; and 

 (iv) that the debtor caused to be made or published with intent to 

deceive  

 (4) for fraud or defalcation while acting in a fiduciary capacity, embezzlement, or 

larceny 

• 11 U.S.C. § 1129(a)(3).  Confirmation of plan 

The court shall confirm a plan only if all of the following requirements are met: . . . (3) The plan 

has been proposed in good faith and not by any means forbidden by law. 

• 11 U.S.C. § 1141(d).  Effect of confirmation 

(2) A discharge under this chapter does not discharge a debtor who is an individual from any 

debt excepted from discharge under section 523 of this title. 

(3) The confirmation of a plan does not discharge a debtor if— 

 (A) the plan provides for the liquidation of all or substantially all of the property of the 

estate; 

 (B) the debtor does not engage in business after consummation of the plan; and 
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 (C) the debtor would be denied a discharge under section 727(a) of this title if the case 

were a case under chapter 7 of this title. 

• 11 U.S.C. § 727(a)(6).  Discharge 

The court shall grant the debtor a discharge, unless—(6) the debtor has refused, in the case— 

 (A) to obey any lawful order of the court, other than an order to respond to a material 

question or to testify; 

 (B) on the ground of privilege against self-incrimination, to respond to a material 

question approved by the court or to testify, after the debtor has been granted immunity with 

respect to the matter concerning which such privilege was invoked; or 

(C) on a ground other than the properly invoked privilege against self-incrimination, to 

respond to a material question approved by the court or to testify; . . . . 

Relevant Case Law 

• The Fifth Amendment Privilege against Self-Incrimination Applies in Bankruptcy 

o Martin-Trigona v. Belford (In re Martin-Trigona), 732 F.2d 170 (2d Cir. 

1984) 

� “There is no doubt that the Fifth Amendment privilege extends to 

bankruptcy proceedings.”  Id. at 175 (citing McCarthy v. Arndstein, 

266 U.S. 34 (1924)). 

 

• Assertion of Fifth Amendment Privilege and Dischargeability of Debts in Bankruptcy 

(a) Mere Assertion of the Fifth Amendment Privilege Insufficient Grounds to Deny 

Discharge 

o In re McCormick, 49 F.3d 1524 (11th Cir. 1995) 

� Bankruptcy Court denied debtor’s Chapter 11 reorganization plan for 

lack of good faith, stating that “[t]he Debtor’s invocation of his Fifth 

Amendment privilege in connection with this case demonstrates that 

the Plan of Reorganization was not filed in good faith” and “[t]he 

district court affirmed without opinion.”  Id. at 1525.   

� On appeal, the Eleventh Circuit held that “the debtor’s assertion of the 

Fifth Amendment in a related adversary proceeding, standing alone, 

when all aspects of his Chapter 11 Plan of Reorganization are 

consistent with the goals of the Bankruptcy Code, is not sufficient 

evidence of bad faith to merit denial of his plan.”  Id. 

• “[C]ourts have interpreted ‘good faith’ [as used in 11 U.S.C. § 

1129(a)(3)] as requiring that there is a reasonable likelihood 

that the plan will achieve a result consistent with the objectives 

and purposes of the Code.”  Id. at 1526 (internal citations 

omitted). 

• “The focus of a court’s inquiry is the plan itself, and courts 

must look to the totality of the circumstances surrounding the 
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plan, keeping in mind the purpose of the Bankruptcy Code is to 

give debtors a reasonable opportunity to make a fresh start.”  

Id. (internal citations omitted). 

• “The Bankruptcy Code does not dictate nor have we found any 

other court to have held that a bankruptcy court may deny 

confirmation of a reorganization plan solely because the debtor 

refused to testify on the basis of the privilege against self-

incrimination in a related proceeding during the pendency of a 

Chapter 11 case.”  Id. 

o In re Growers Packing Co., Inc., 150 B.R. 82 (Bankr. S.D. Fla. 1993) 

� Court devised a method by which the Debtor could preserve his Fifth 

Amendment right against self-incrimination while maintaining the 

dischargeability of his debts in bankruptcy. 

• Debtor required to assert privilege in response to particular 

deposition questions.  Court would subsequently review 

debtor’s assertion of privilege on a question by question basis. 

• “If the Debtor is granted immunity and continues to refuse to 

testify, or incorrectly asserts the Fifth Amendment privilege, 

the Court may deny Debtor his discharge.”  Id. at 84. 

� “[T]o preserve and effectuate the Fifth Amendment privilege, it 

appears the Debtor’s assertion of the privilege should not be the sole 

ground for denial of his discharge.  To hold otherwise would dilute the 

privilege by allowing the drawing of adverse inferences from the 

Debtor’s failure to respond to evidence against him.”  Id. at 83. 

(b) Debtor May Not Use Fifth Amendment Privilege to Take Advantage of Innocent 

Creditors 

o In re Lederman, 140 B.R. 49 (Bankr. E.D.N.Y. 1992) 

� Creditor brought adversary proceeding pursuant to 11 U.S.C. §§ 

523(a)(2)(B) and 523(a)(4) “seeking a determination that a debt owed 

to it by [debtor] is non-dischargeable.”  Id. at 51. 

� “The debtor cannot use the bankruptcy court to broaden the benefits 

afforded to an accused by the Fifth Amendment.  To do so would 

allow the debtor to use the Fifth Amendment as a shield, while 

impermissibly using the Bankruptcy Code as a sword with which to 

take an unfair advantage of creditors.”  Id. at 53 (citing Piperi v. 

Gutierrey (In re Piperi), 137 B.R. 644, 647 (Bankr. S.D. Tex. 1991)). 

� “Moreover, in § 727(a)(6)(B) Congress specifically preserved a 

debtor’s rights to raise the privilege against self-incrimination, absent a 

grant of immunity, with respect to oral examination and testimony 

without prejudice to the right to a discharge.  The lack of a similar 

provision in § 523 leads to the inescapable conclusion that none was 

intended.”  Id. 

� “Furthermore, since the relief of a fresh start is intended to benefit an 

honest debtor, . . . and since a court sitting in a civil case is permitted 
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to draw adverse inferences from a defendant’s invocation of the Fifth 

Amendment privilege . . . [debtor] cannot defeat [creditor’s] complaint 

by invoking his Fifth Amendment privilege.”  Id. (emphasis in 

original) (internal citations omitted). 

o Matter of Metzgar, 127 B.R. 708 (Bankr. M.D. Fla. 1991) 

� “While a debtor is entitled to invoke his fifth amendment right to 

refuse responses in a bankruptcy proceeding, . . . a discharge in 

bankruptcy is neither an inherent nor a constitutional right.”  Id. at 

711. 

� “A debtor seeking relief from his obligations pursuant to the 

Bankruptcy Code and in a Bankruptcy Court does so willingly and 

voluntarily and is not entitled to as much consideration in being 

compelled to testify as would be another witness who had no interest 

in the proceeding.”  Id. (citing In re Larkham, 24 B.R. 70, 72 (Bankr. 

D.Vt. 1982)).�

 

• Non-Dischargeability of Indebtedness Under 11 U.S.C. § 523(a)(2)(A) 

o In re Grant, 237 B.R. 97 (Bankr. E.D. Va. 1999) 

� Plaintiffs claimed that debtor not entitled to discharge under 11 U.S.C. 

§ 523(a)(2)(A), alleging “false pretenses, false representations, and 

actual fraud.” 

� “To further the policy of providing a debtor with a fresh start in 

bankruptcy, exceptions to discharge are construed strictly against the 

creditor and liberally in favor of the debtor.”  Id. at 112 (quoting In re 

Barr, 194 B.R. 1009, 1016 (Bankr. N.D.Ill. 1996)). 

� “In a § 523(a) matter (as made applicable here by 11 U.S.C. § 

1141(d)(2)), the objecting creditor must establish nondischargeability 

by a preponderance of the evidence.”  Id. (citing Grogan v. Garner, 

498 U.S. 279, 291 (1991)). 

� “Most courts agree that the traditional elements of an action for fraud 

must be established to prevail on a claim of nondischargeability under 

§ 523(a)(2)(A).”  Id. (citing In re Simos, 208 B.R. 188, 191 (Bankr. 

M.D.N.C. 1997)). 

� The traditional elements of an action for fraud are: 

(1) That the debtor made a representation; 

(2) That at the time of the representation was made, the debtor 

knew the representation was false; 

(3) That the debtor made the false representation with the 

intention of deceiving the creditor; 

(4) That the creditor relied on such representation; and 

(5) That the creditor sustained the alleged loss and damage as 

the proximate result of the false representation. 

Id. (internal citations omitted). 
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Bankruptcy Litigation, the Crime-Fraud Exception to the  

Attorney-Client Privilege and In Pari Delicto 

FACT PATTERN 

Bob, the CEO of XYZ Corporation ("XYZ"), is a member of the Board of Directors of 

ABC, Inc. ("ABC"), a wholly-owned subsidiary of XYZ Corporation. ABC's board of directors 

consists of nine individuals, five of which are also directors of XYZ. The other four directors, 

including the chairman of the ABC board, are independent. 

ABC manufactures several lines of beauty products, including the small but 

popular "Secrets of the Bible" line - a line of all-natural creams and moisturizers that contain 

spearmint leaf oil as a key ingredient. 

During a golf outing, Bob is told by his golf partner, a human resources manager at the 

Federal Drug Administration (FDA), that he heard that the FDA would be investigating 

spearmint leaf oil's effects on long-term health.  The FDA manager knew Bob was the CEO of 

XYZ, but did not know of the connection between XYZ and ABC. 

In response to this information, Bob proposes a corporate reorganization to the XYZ 

Corporation board of directors that includes the formation of a new company, New ABC, Inc., to 

take over the assets and liabilities of ABC's beauty product lines, with the exception of the 

Secrets of the Bible line, which would remain with ABC.  The XYZ board is informed of the 

reason for the proposed reorganization and consequently approves the reorganization.  New 

ABC, Inc. is formed and provided funds to acquire the non-natural manufacturing operations of 

ABC. 

During a meeting of the ABC board of directors, Bob discusses the corporate 

reorganization proposal.  Although the ABC board appears to favor the transaction, the chairman 

is concerned about the propriety of the transaction and decides he would prefer to appoint a three 

member special committee.  The special committee is composed of Joe, ABC's VP of corporate 

affairs, and two independent members of the Board.  After reviewing the proposed transaction, 

the special committee recommends approval to the ABC board.  The board promptly approves 
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the acquisition of all its manufacturing assets and liabilities, with the exception of the Secrets of 

the Bible line, by New ABC, Inc.   

Immediately upon approval of the acquisition, all documents relating to the Board's 

consideration and the special committee's underlying review are destroyed in accordance with 

historical company practices. 

The cash received by ABC in consideration is reinvested in the Secrets of the Bible line, 

allowing ABC to increase manufacturing and distribution of the product. ABC's sales soar during 

the next year and ABC doubles its profit from the preceding year. 

At the time that ABC was engaging in the asset sale transaction, the State of Hawaii held 

a judgment against ABC for false advertising for based using of a body double in advertising the 

youth restoring properties of the "Secrets of the Bible" line.  In connection with its appeal, Joe 

works with litigation counsel to fashion an affidavit that states that ABC would continue to have 

sufficient assets to pay the judgment after the asset sale.   

Eighteen months after New ABC's acquisition of ABC's assets, the FDA releases its 

findings that spearmint leaf oil is extremely dangerous to one's health. ABC's sales plummet as 

the lawsuits skyrocket.  ABC has no choice but to seek bankruptcy protection.   

The unsecured creditors' committee of ABC (the "OCC") obtains authority to file an 

adversary proceeding alleging XYZ fraudulently stripped ABC of its profitable assets, knowing 

all along that the FDA was investigating the health-effects of spearmint leaf oil, and refused to 

address the ABC product formulation or warn ABC of the FDA investigation. 

As part of its discovery, the OCC seeks all communications relating to the affidavit filed 

in connection with the State of Hawaii litigation.  ABC objects to the discovery on the basis of 

the attorney-client privilege.  The OCC asserts the crime/fraud exception to the privilege. 

After the completion of discovery, the OCC files a motion in limine seeking an adverse 

inference regarding the purposes of the transaction based on spoliation of evidence.  XYZ files a 

motion for summary judgment raising the in pari delicto defense. 
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Relevant Rules, Case Law, and Articles  

The Delaware Lawyers’ Rules of Professional Conduct 

• Del. Prof. Cond. R. 1.6.  Confidentiality of information 

(b) A lawyer may reveal information relating to the representation of a client to the extent the 

lawyer reasonably believes necessary: . . . (3) to prevent, mitigate, or rectify substantial injury to 

the financial interests or property of another that is reasonably certain to result or has resulted 

from the client’s commission of a crime or fraud in furtherance of which the client has used the 

lawyer’s services 

Relevant Case Law 
 

(1) The Crime-Fraud Exception 

• Application of the Crime-Fraud Exception 

o In re Southern Air Transp., Inc., 255 B.R. 706 (Bankr. S.D. Ohio 2000) 

� “Where an attorney is used in the perpetration of a crime or fraud, 

there is no basis for allowing the assertion of the privilege . . . For the 

fraud exception to apply: (1) a prima facie case must be presented that 

a fraud has occurred; and (2) there must be a connection between the 

privileged communications at issue and the prima facie violation.”  Id. 

at 714 (citing In re Antitrust Grand Jury, 805 F.2d 155, 164 (6th Cir. 

1986)). 

o Ocean Spray Cranberries, Inc. v. Holt Cargo Sys., Inc., 785 A.2d 955, 959 

(N.J. Super. Law Div. 2000) 

� “[P]ublic policy requires that the term fraud ‘be given the broadest 

interpretation”.  It includes virtually all kinds of deception and deceit, 

even though they might not otherwise warrant criminal or civil 

sanctions.”  Id. at 521-22 (internal citations omitted)(emphasis in 

original). 

• Client’s Intent Controls but Court May Find Evidence of Attorney’s Constructive 

Knowledge of Fraudulent Intent 

o In re Rigby, 199 B.R. 358 (Bankr. N.D. Tex. 1995) 

� “Included as part of the prima facie case of fraud is evidence of an 

intent to deceive.”  Id. at 361 (citing Industrial Clearinghouse, Inc. v. 

Browning Mfg. Div. of Emerson Elec. Co., 953 F.2d 1004, 1008 (5th 

Cir. 1992)). 

� Court found that “a prima facie case [had] been established” that the 

Debtor and his wife transferred his assets with the “sole intent . . . to 

protect their assets by attempting to place the assets beyond the reach 

of the IRS.”  Id. (emphasis in original). 

� Further, the Court noted that “[w]hether or not [the Debtor’s attorney] 

was aware of the Rigbys’ apparent fraudulent intent for dividing their 
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community property and establishing the Trust is irrelevant to the 

application of the crime-fraud exception to the attorney-client 

privilege.”  Id. (citing In re Grand Jury Proceedings, 43 F.2d 966, 972 

(5th Cir. 1994)).  

� “It is the intent of the Rigbys that controls and not that of [the 

attorney] in preparing the documents.  However, because Dobbs was 

assisting the Rigbys in their IRS troubles at the same time he prepared 

the Partition Agreement and the Trust, the Court is of the opinion he 

should have been aware of the Rigbys’ fraudulent intent.”  Id. 

o Ocean Spray Cranberries, Inc. v. Holt Cargo Sys., Inc., 785 A.2d 955, 959 

(N.J. Super. Ct. Law Div. 2000)  

� “The exception applies even if the attorney is unaware of the client’s 

criminal or fraudulent intent, and applies of course where the attorney 

knows of the forbidden goal.” Id. at 959 (applying New Jersey law).   

(2) The In Pari Delicto Defense 

• The “Adverse Interest” Exception 

o In re Lemington Home for the Aged, 659 F.3d 282 (3d Cir. 2011) 

� “[T]here is an exception to the applicability of in pari delicto, when 

the complained-of action did not actually benefit the corporation. . . . 

This “adverse interest” exception was set forth succinctly in Lafferty 

as follows: ‘Under the law of imputation, courts impute the fraud of an 

officer of a corporation when the officer commits the fraud (1) in the 

course of his employment, and (2) for the benefit of the corporation.’”  

Id. at 293 (quoting Official Comm. of Unsecured Creditors v. R.F. 

Lafferty & Co., 267 F.3d 340, 358 (3d Cir. 2001)). 

• Parent Corporation’s Fraud May Be Imputed to Wholly-Owned Subsidiary to Apply 

In Pari Delicto Defense 

o Nisselson v. Lernout & Hauspie, 469 F.3d 143 (1stCir. 2006) 

� Background: 

• “In the underlying series of events, a corporate shark, using 

fraudulent means, induced an allegedly innocent target 

corporation to enter into an ill-advised merger.”  Id. at 147. 

o To effect the merger, Old Dictaphone, a Delaware 

corporation, merged into the wholly-owned subsidiary 

of Lernout & Hauspie, a Belgian corporation to create a 

new entity, New Dictaphone.  Both Lernout & Hauspie 

and New Dictaphone subsequently filed for bankruptcy 

protection.  Id. at 148. 

• Trustee of litigation trust created by New Dictaphone’s chapter 

11 plan of reorganization brought merger-related claims on 

behalf of New Dictaphone against, among others, “the officers, 
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directors, investment bankers, attorneys, and auditors of L&H.”  

Id. at 149. 

� “In pari delicto is both an affirmative defense and an equitable 

defense.  Broadly speaking, the defense prohibits plaintiffs from 

recovering damages resulting from their own wrongdoing.”  Id. at 151 

(internal citations omitted). 

� Application of the defense is limited “to those situations in which (i) 

the plaintiff, as compared to the defendant, bears at least substantially 

equal responsibility for the wrong he seeks to redress and (ii) 

preclusion of the suit would not interfere with the purposes of the 

underlying law or otherwise contravene the public interest.”  Id. at 152 

(internal citations omitted). 

• “L & H was the main player in the alleged fraud and its parlous 

behavior must be imputed lock, stock, and barrel to its 

offspring (New Dictaphone).  It follows inexorably that New 

Dictaphone, in contemplation of law, bears at least as much 

responsibility for the asserted wrongdoing as any of the 

defendants.”  Id. at 157. 

• “In the absence of any compelling public policy reason to 

allow New Dictaphone to seek damages from those that 

assisted in executing the fraudulent scheme—and the trustee 

has identified non—the in pari delicto doctrine precludes New 

Dictaphone (and, hence, the trustee) from advancing the type 

of claims that are at issue here.”  Id. at 158. 

• In Pari Delicto Defense Will Not Bar Action On Behalf of Innocent Third-Party 

Creditors 

o Trenwick Am. Lit. Trust v. Ernst & Young, L.L.P., et al., 906 A.2d 168 (Del. 

Ch. 2006) 

� Trustee of Litigation Trust brought claims breach of fiduciary duty, 

“deepening insolvency”, and fraud against former members of a 

debtor-parent’s and debtor-subsidiary’s boards of directors. Id. at 170. 

� Although Court of Chancery dismissed trustee’s claims, it declined to 

rely on defendants’ in pari delicto defense, noting in dicta that “[t]he 

doctrine of in pari delicto has never operated in Delaware as a bar to 

providing relief to the innocent by way of a derivative suit.”  Id. at 

212, n.132. 

 

 

Relevant Articles 

 

Beverly Weiss Manne, Courts Weigh In on In Pari Delicto: 3d Circuit Says Defense Cannot by 

‘Woodenly Applied’, J. OF CORP. RENEWAL, Turnaround Management Association (Nov. 2009), 

available at http://www.turnaround.org/Publications/Articles.aspx?objectID=13383. 
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• Discusses Third Circuit’s recent application of the in pari delicto defense in Official 

Comm. of Unsecured Creditors of Allegheny Health, Educ., and Research Found. v. 

PricewaterhouseCoopers, 607 F.2d 346, 2010 WL 2134619 (3d Cir. 2010). 

• Provides general overview of exceptions to in pari delicto doctrine 

 

Catherine E. Vance, In Pari Delicto, Reconsidered, ABI JOURNAL., Vol. XXVIII, No. 9 (Nov. 

2009), available at www.dsi.biz/articles/2009Nov_ABIJ_InPariDelictoReconsidered.pdf. 

• Compares recent application of the in pari delicto doctrine with its historical application 
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