Criminal Law Inn of Court Informational Packet

Welcome to the inaugural year of the Philadelphia Criminal Law Inn of Court.  Enclosed are the team assignments for the upcoming year, including the designation of “team captain” for each month’s CLE programming.  Each team is comprised of a cross-section of the Inn participants.  

If you are unable to serve on your particular team, switches are allowed.  However, each participant is responsible for finding his or her own replacement, and will be expected to serve on at least one team during the course of the year.  Because we want to maintain an equitable number of judges and practitioners on each team, judges will be allowed to switch only with other judges, and lawyers will be allowed to switch only with other lawyers.  If you do make a switch, both parties must notify the leaders of their respective teams.

Also enclosed in this packet are some general programming ideas for each team.  In the first year of the Inn, it was decided that it would be the most beneficial if the CLE Programming followed a chronological order—from arrest through appeal/PCRA.  Each of the eight programming teams has been assigned a general area of interest that corresponds to a piece of the criminal justice process.  However, teams are not required to present on that particular topic area.  If a team decides that they wish to present a program that is outside their assigned general topic, that team must notify the Programming Committee for approval, to insure that their desired topic does not overlap with other teams’ programming ideas.  The ideas included in the packet are merely meant to provide some general guidance and be used a jumping-off point for team discussions.

The CLE programming component is an integral part of the Inn of Court experience.  Each team will be required to present a 60 minute presentation during its assigned month.  Not all team members are required to participate in the hour of presentation.  The actual presentation may require only a few participants.  However, all team members are expected to fully participate in the planning, research, and preparatory work necessary to make a quality presentation.  

The CLE presentations are meant to be educational and thought-provoking, but also entertaining.  Lectures should be avoided, since they do not allow for teamwork and are, as a general rule, boring.  Demonstrations or skits are traditional forms of Inn of Court programming that allow for team collaboration and interaction with the audience.  Enclosed at the end of this packet are some examples of programming used by other Inns across the country.  Although the subject matter is not necessarily applicable to our Inn, the manner of presentation provides some good ideas about how to present our criminal law material.

At the kick-off meeting of the Inn, you will meet with your teams and begin to discuss the topic of interest that your team wishes to present.  It is expected that by July 15, 2011, each team will have met an additional time, if necessary, and decided on their general topic of presentation.  The idea does not have to be fully flushed out, nor does the team have to decide on the manner of presentation.  Rather, each team simply must have decided upon its specific criminal law topic.  Once your team has settled on a topic, the team captain should notify the Programming Chair, Lori Mach, at LMach@philadefender.org.

Because these programs are for CLE credit, information must be submitted in advance to obtain accreditation.  Thus, at least 30 days prior to your team’s scheduled presentation, your team must submit a more detailed summary of your planned presentation.  This summary should include:

A table of contents;

The date and time of your presentation;

Any written materials you intend to distribute;

A brief professional biography of your presenters;

The specific area you intend to cover; and

A short description of your team’s manner of presentation.
It is preferable that any written materials be submitted in electronic format so they can easily be distributed to other members of the Inn and placed on the secure Inn of Court website.  The Inn’s CLE Coordinator is Molly Selzer Lorber and she can be contacted at Molly.SelzerLorber@phila.gov.

If teams have any questions about programming for the Inn, please contact any of the members of the Programming Committee:


Lori Mach, Programming Chair,  LMach@Philadefender.org
The Honorable Daniel Anders, Daniel.Anders@courts.phila.gov
The Honorable Rose Marie Defino-Nastasi, Rose.Defino-Nastasi@courts.phila.gov
The Honorable Benjamin Lerner, Benjamin.Lerner@courts.phila.gov
Ron Greenblatt, ron@gfflawyers.com

Sarah Hart, Sarah.Hart@phila.gov
Molly Selzer Lorber, Molly.SelzerLorber@phila.gov
Team 1 (Sept.):  Initial Phase/Case Initiation
Judges
1. Judge Benjamin Lerner (Team Captain)

2. Judge Ramy Djerassi
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Masters
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7. Fortunato Perri Jr.

8. David Walker
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10. Brian Fishman

11. Meg Flores
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13. Lori Mach
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District Attorney

15.
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Team 2 (October):  Pre-Trial Motions

Judges

1.  
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8.  
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9.  
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10.  
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11.
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12.  
Lynda Henry

Defender Association
13.  Michael Garmisa 
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15.  Rosemary Zeccardi

District Attorney

16. 
Sharon Piper

17.
Brian Grady

Team 3 (Nov.):  Jury Selection/Waiver/Pleas

Judges

1. 
Judge Marsha Neifield (Team Captain)

2.  
Judge Linda Carpenter

3.  
Judge Alica Dubow

4.  
Judge Glynnis Hill

Masters

5.  
Trevan Borum

6. 
Ron Greenblatt

7.
John Morris

8.
Barnaby Whittles

Barristers

9.
Marissa Brumbach

10.
Louis Mincarelli

Associate

11.  
Steve O’Hanlon

Defender Association

12.
Jordan Barnett

13.
Ross Miller

14.  Emily Mirsky

District Attorney

15.
Jennifer Selber

16.
Adam Geer

Team 4 (Jan.): Examination of Witnesses

Judges

1.
Judge Rose Marie Defino-Nastasi (Captain)

2.
Judge Daniel Anders

3.
Judge Joseph O’Neill

4.
Judge Karen Shreeves-Johns

Masters

5.
Thomas Burke

6.
Michael Diamondstein

7.  
Tariq El-Shabazz

8.
Jonathan Krinick

Barristers

9.
Perry DeMarco, Jr.

10.
Billy Smith

Associate

11.
Elspeth Doskey

Defender Association

12. Scott Brown

13. Constance Clark

14. Lyandra Retacco

District Attorney

15.
Gwenn Cujdik

16.
Debra Naish

Team 5 (Feb.):  Expert Witnesses/Science in the Courtroom

Judges

1.
Judge Jeffrey Minehart (Team Captain)

2.
Judge Bradley Moss

3.
Judge Lillian Ransom

4.
Judge Donna Woelpper

Masters

5.
Michael Engle





6.
Michael Medway

7.
Marc Neff

8.
Cynthia Thornton

9.
Brian Zeiger

Barristers

10.
Kenneth Chotiner

11.
Debra Rainey

Associate

12.
Richard Fuschino, Jr.

Defender Association

13.
Dana Bazelon

14.  Andrea Konow

15.  Alison Lipsky
District Attorney

16.
Deborah Harley

17.
Lynn Nichols

Team 6 (March):  Substantive Trial Issues
Judges

1. 
Judge Lydia Kirkland (Team Captain)

2.
Judge Gwendolyn Bright

3.
Judge Ellen Ceisler

4.
Judge Charles Cunningham

Masters
5.
Daniel Paul Alva

6.
Scott DiClaudio

7.
Charles Peruto, Jr

8.
Amato Sanita

Barristers

9.
Samuel Alboum

10.
Lorie Dakessian

Associate

11.
Joseph Lento
Defender Association

12.
Lisa Campbell

13.
Olwyn Conway

14.  Tom Innes

District Attorney

15.
Alexandra Michael

16.
Namratha Ravikant

Team 7 (April):  Sentencing/Post-Trial Consequences

Judges

1.
Judge Susan Schulman (Team Captain)

2.
Judge Benjamin Lerner 

3.
Judge William Mazzola
4.
Judge Karen Simmons

Masters

5.
William Brennan

6.
Thomas Ivory

7.  
Barbara McDermott

8.
Gary Silver
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9.
Ray Dorizio

10.
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Scott Sigman

Defender Association

12.
Byron Cotter

13.  Luna Pattela

14.
Dionne Stanfield

District Attorney

15.
Sarah Hart
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Maureen Holland

Team 8 (May):  Appeals and PCRA

Judges:

1.
Judge Sheila Woods-Skipper (Captain)
2.
Judge Genece Brinkley

3.
Judge M. Teresa Sarmina 

4.
Judge Joe Waters

Masters

5.
Elayne Bryn

6.
Mike Farrell

7.
Todd Henry

8.
James Lammendola

9.
Worell Nero 

Barristers

10.
Norman Scott

11.
Carina Leguzzi

12.  Robert Lynch

Defender Association
13.  Bradley Bridge
14.  Own Larrabee
District Attorney

15.
Molly Lorber

16.
Beth Grossman
Inn of Court Programming Ideas 

1.  Initial Phase/Case Initiation
a) Bail Issues—most effective bail arguments for either side/the specifics of the bail guidelines/the mechanics of a bail appeal and how to present it effectively/arguing for or against holding someone without bail—the current standards and caselaw

b) PH and arraignment—the use of hearsay at PH/standards for holding a case for court and how to make effective legal argument to a PH judge/how to conduct a good direct or cross-examination at a PH and how this differs from trial direct or cross/how and when to make bail reduction or bail increase requests/the standard and mechanics for re-arrests

c) Discovery—what constitutes Brady material and in what circumstances/what must defense turn over and when (ie: witness statements, etc)/procedure for gathering discovery/what to do about materials that are not in the DA file but in the possession of police personnel -- One concrete idea for this:  a “freeze frame” type skit in which a DA receives various pieces of evidence or information one at a time from various sources (a phone call from a detective, review of the file, an interview with a witness).  After each piece of information comes in, we “freeze the action” and the audience discusses with the presenting team members whether each piece of information is discoverable or not under Brady or under the Pennsylvania Rules of Evidence.  If not strictly discoverable, would there be a reason to turn it over anyway, strategically?  Then the scene relapses into action.

d) Case investigation by both defense and DA—how to properly investigate a case/who to investigate first and why/will experts be needed/how and when to get an investigator assigned by the court

e) Interviewing witnesses—take written statements/why or why not/when to interview various witnesses/how much background to give a witness before taking interview/

f) Proffers with the DA—why would a defendant wish to proffer and under what circumstances/when to approach the district attorney/what sort of agreement/what sort of information is DA looking for/any obligation by DA and defense lawyer to help protect the proferring defendant or notify him of potential danger of a proffer

g) Alibi—investigating an alibi defense/when/why or why not to present alibi/who is a good alibi witness and who is a bad alibi witness

2.  Pre-Trial Motions
a) Confidential Informant—when to litigate/standards for disclosure/offer of proof that should be made

b) Motions to Suppress—statements/things/identification/standards and new caselaw/how to best state the grounds of the motion to suppress to a judge/how to conduct an effective direct or cross examination during a motion to suppress

c) Rule 600g—current caselaw/what counts as excludable time and why

d) Prior Bad Acts motions under 404(b)—standards for admissibility/current caselaw/arguments for or against/PA rules of evidence controls and discuss the parameters of each exception under 404(b)/relevancy versus propensity/how to best argue for or against admissibility before a judge

e) Motion for Severance/Joinder—arguments for or against filing/standards/what constitutes incompatible defenses/Bruton problems

f) Tender Years Motion—what are the standards and burdens/procedure for litigating/questions to be asked by all parties and how to effectively do a direct or cross of a tender years witness/Crawford problems

g) Competency—standards for competency/how to conduct a direct and cross-examination during competency evaluation/special considerations for children/special considerations for elderly with some form of dementia/special consideration for those with mental limitations

h) Motions in Limine—what types/when to litigate/why litigate pre-trial versus “surprise”/written versus oral

i) Interlocutory Appeals—when appropriate/DA standard for interlocutory appeal

j) Double Jeopardy Motion—when appropriate/current state of law

k) Juvenile Certification and De-Certification Hearings—current standards/how best to present each side/what should be emphasized and de-emphasized/how to investigate background and witnesses/what documents should be subpoenaed 

3. Jury Selection/Waiver/Pleas

a) plea bargaining—how best to plea bargain/negotiations amongst players/presenting or receiving best offer

b) jury versus waiver—how does the forum impact decision/legal versus factual issues/lesser-included offense defenses better in jury or waiver/waiver “discount”/how to talk to client about making decision/DA’s right to seek jury and in what circumstances

c) Voir Dire—individual versus group/written versus oral voir dire/how to phrase voir dire questions to get the most useful information/use of jury questionnaire/specific voir dire questions for specific types of crime/how extensive should voir dire be/how to rehabilitate prospective juror during voir dire

d) Batson, etc—current state of law/how to make a challenge and what is the burden on both parties/what is a race or gender-neutral reason and how to argue against such “neutral” reasons by either party

e) For Cause versus Peremptory Strikes—standards for striking “for cause”/preserving issue regarding jury selection/use of peremptory challenges/”pass the pad” versus other jury-picking styles and the pros and cons of both/strategy in the use of peremptories

4. Examination of Witnesses
a) The reluctant or “going South” witness—how to prepare/questions to re-direct witnesses/Lively issues, how and when to impeach/cross-examining a Comm witness who “went South”/how does each side present the testimony in closing argument

b)  Child Witness—preparation/types of questions/how to re-direct a child witness/how to do a direct and cross-examination of a child witness/questioning styles/how to deal with natural sympathy toward children/motions in limine to use when dealing with child witnesses/competency 

c) Elderly Witness—preparation/types of questions/how to do effective direct or cross-examination/motions in limine appropriate to use when dealing with elderly witnesses who may have some form of dementia/competency concerns 
d) Police Officer Witnesses—preparation/types of questions/how to do effective direct or cross-examination/use of “cop talk”/impeaching or rehabilitating police officer witnesses/effectively communicating to jurors who may have inclination to either trust police more or less than other witnesses
e) Spouse Witnesses—special considerations when dealing with spousal privilege or testimony

f) Alibi Witnesses—preparing alibi witnesses/how to conduct effective direct or cross-examination/how to not make alibi witnesses a ‘burden shift’ to the defense/explaining or discounting alibi to the jury

g) Confrontation or Crawford concerns—current state of law/what constitutes “testimonial”/how to best articulate Crawford concerns and preserve issue/explaining to judge or jury why hearsay testimony is either reliable or unreliable)

h) Witness Preparation—how much and what way to prepare a witness/legal ethics involved in “coaching” a witness/what to do about the “blurt out” witness who testifies to something prejudicial and improper/curative instructions versus mistrial—how and when to request and the basis for grant or denial

5. Expert Witnesses and Science in the Courtroom 
a) Expert Testimony—when is expert testimony warranted/how to find an expert/petitioning the court for expert funds and how to best frame that request/what type of expert is best for a particular type of case/how to best read or evaluate a forensic report you receive/direct and cross-examination of an expert and how to prepare for that
b) Admissibility of Expert Testimony—Frye standard and current state of various expert testimony/how to direct and cross-examine an expert at a Frye hearing/how best to present or oppose “novel” scientific experts

c) Forensic Experts—effective use of forensic experts in the courtroom/how to best explain science to a jury or judge/how to do a direct and cross-examination of a forensic expert/use of technology in presenting forensic testimony

d) Computer Forensics—what can they testify to/what can they actually recover/how to best present this evidence to judge or jury/effective direct and cross-examination of the computer forensics expert/how/specific considerations in child porn cases

6. Criminal Trial Issues
a) Openings and Closing Arguments—improper versus persuasive/what is “fair comment” in a closing or opening argument/how to best frame your case in opening argument/objecting to opening and closings and when is a curative instruction or mistrial warranted

b) Conspiracy—current state of the law/how to effectively argue for or against conspiracy to a jury/how to best defend case when client claims co-defendants’ trial theories do not mesh/how to deal with Bruton issue at trial for both defense and DA/the current caselaw and standard for redacting co-defendant’s confessions/dealing with the issue of accomplice liability and its interplay with conspiracy

c) Grading—how to effectively argue gradations to a judge or jury/explaining legal terms (i.e.: serious bodily injury, recklessly, intent) in layperson’s language
d) Specific Crimes—PWID, Robbery, Sex crimes, guns, etc/any of these substantive “crimes” could be a stand-alone presentation presenting the current state of law, effective ways to present or defend against the particular charge

e) Jury Instructions—the importance of jury instructions/model jury instructions versus crafting own/how to effectively craft jury instructions for a specific case using statutes or caselaw or social science research/how to persuade judges to give a jury instruction or why judges won’t give a specific jury instruction/preserving jury instruction issues/explaining the jury instructions to a jury so they can understand

7. Sentencing/Post-Trial Consequences
a) Sentencing Advocacy—how to prepare for sentencing/what investigation can be or should be done outside the standard pre-sentence reports/writing a pre-sentence memorandum—what to include and what matters to the sentencing judge

b) Mitigation/Aggravation and the Guidelines—current state of Guideline issues, such as DW Possessed or DW Used/contesting prior record scores or offense gravity scores/burden of proof for sentencing disagreements/how to effectively present and argue aggravators or mitigators/use of the Sentencing Ladder in fixing punishment/preparing a client or victim to testify at a sentencing hearing/what is permissible or impermissible evidence at a sentencing hearing/when and what to include in a post-sentence motion

c) SVP hearings under Megan’s Law—what are current requirements under Megan’s Law and as an SVP/explanation of the SOAB board, expert and report/the legal definition of “SVP” and what those terms mean in the legal or psychological community/hiring an expert for the hearing/conducting the direct and cross examination of psychological or psychiatric expert and the burden of proof

d) Immigration Consequences of Convictions—current state of immigration law as it applies to various types or degrees of crimes/timeline of deportation proceedings/negotiating sentences or charges with immigration consequences/obligation of defense counsel to inform clients of immigration or other consequences in light of Kentucky v. Padilla.  

e) Other Collateral Consequences of Convictions—impact of convictions on welfare or other benefits such as housing, credits, etc/inability to obtain certain employment/voting implications/does Kentucky v. Padilla place affirmative obligation on attorneys to advise clients of other collateral consequences

8. Appeal/PCRA

a) Preserving Issues—discussion of the concept of waiver in the appellate courts/how must certain appellate issues be preserved (ie:  jury instructions must be preserved both before and after, sentencing issues must be preserved in PSM)/things not to say during trial that may cause waiver (“I agree your Honor”)--One concrete idea:  team members perform a skit of a typical examination and cross-examination of a witness, and a closing arguments from the defense and prosecution.  Complete with objections and rulings from a judge.  Interspersed throughout are things such as obvious sarcasm, facial expressions, gestures, “uh huhs and un-uhs” from the witness.  Then comedy ensues when the perfectly understandable live scene is read back to the audience as it appears in the notes of testimony, and can be misinterpreted in many different ways.
b) Mechanics of an Appeal—timely filings/1925(b) and what must be raised when/the problem of getting transcripts/good issues versus bad issues to raise in an appeal

c) Writing the Brief—requirements under the Rules of Appellate Procedure/how effective legal writing differs from effective oral advocacy/preserving and arguing issues under both State and Federal Constitutions, doing an Edmonds analysis/Anders briefs

d) Oral Argument—when to ask for oral argument and when not to ask/effective oral advocacy

e) PCRA issues—how to evaluate a court appointed PCRA for issues/Findley letters and their appropriateness/the mechanics of requesting PCRA hearing and how to best make the argument for a hearing/conducting a PCRA hearing and how it differs from a direct and cross at the trial setting/preserving ineffective assistance of counsel issues for a PCRA and the current standards for IAC/how to interview or prepare a lawyer witness for a PCRA/how to do a direct or cross-examination of a fellow attorney at a PCRA hearing involving ineffective assistance of counsel
Examples of Inn of Court Programming
Queer Eye for the Guilty Guy

In a take off on the popular television program, Queer Eye for the Straight Guy, this program raised issues relating to witness preparation.  The skits and discussions focused on how far an attorney can go in witness preparation.

The Expert Witness

Using pre-recorded video segments, this program consisted of scenes featuring the selection and retention of an expert, the discovery process, and the direct and cross-examination of the expert witness.  The program used a fictional accident scenario to demonstrate the work of an accident reconstruction expert.  At the end of the program, the team presented a real expert in the field for Q and A.

Law and Disorder
This program dealt with legal and ethical implications of tactics used to obtain confessions.  The program was presented in a five scene format followed by panel discussion.  The program was patterned after a real-life case.

The Death Penalty on Trial

This program used an interactive trial to explore the issues regarding the continuation or abolition of the death penalty. Closing arguments, historical characters, deliberating jurors and discussions gave a historical perspective on the death penalty.  The mock arguments for and against were in the context of current high-profile crimes.
Oral Argument:  The Good, The Bad, and The Ugly
This program involved a skit on how not to do oral argument, followed by a discussion of all the mistakes that were made.  Then the second half of the program was a real oral argument presented by 2 team members.

Cross-Examination
The program was designed to demonstrate different styles and techniques of cross-examination.  Using a script adapted from an actual trial, the team demonstrated different tactics and styles of cross-examination.  The team then led an open-ended discussion on the differences and pros and cons of each.

Crawford and Related Evidentiary Issues

This program explored the impact of Crawford on white-collar criminal trial.  The team used an actual case for the presentation, and presented witness testimony, raised objections and argued before a team judge.  The team also sought input from the audience.

Who Wants to Be an Evidentiary Millionaire

Inn members were put on the “hot seat” to answer tricky evidentiary questions, which progressively increased in the degree of difficulty.

You Be the Judge

This program called upon the audience to examine evidentiary and ethical issues in the context of a criminal trial.  Team members played various roles in the skits, and a moderator asked legal questions.  Answers were explained between the scenes.

Ten Most Common Ethics Traps

This program used the David Letterman Show as a format for highlighting ethical violations.  The basis of the program was a fictional case and Letterman interviewed the judge, lawyers and litigants.

Celebrity Double Jeopardy

This program focused on ethical questions raised in famous legal movies (ie:  “To Kill a Mockingbird”).  The program was in the style of the game-show Jeopardy and Inn members competed to answer the questions.

Insane or Insanely Jealous

This program was the re-enactment of an actual murder trial.  Using the actual opening, closing and legal arguments, the team explained the evolution of the insanity defense.

Name that Objection
This program was designed to instruct in the proper fundamental of objections.  Vignettes were performed and after each objection, audience members were asked for their views on what objection would be proper under the circumstances.

Lessons from the Shoot Out at the OK Corral

This program was based on actual trial transcripts of the criminal trial of Wyatt Earp.  The program was intended as a lesson on conducting effective direct and cross-examinations.
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