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ELECTION 2024: 
LEGAL ISSUES TO WATCH
IN WISCONSIN AND BEYOND

AGENDA
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1. The National Picture:
• Developments in Election Litigation
• Developments in Election Law
• The Election Certification Process

2. The Story in Wisconsin:
• Pre-election litigation + updates
• Election Day
• Post-election processes

3. Q&A

THE NATIONAL PICTURE
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A FLOOD OF ELECTION LITIGATION
• Record numbers of election-related cases around the country in 

recent years
• Compare 2018 (226 cases) to 2022 (407 cases): an 80% increase
• 543 cases in 2020
• Recent litigation levels are 4 or 5 times what was seen a generation ago.

• A large and growing share of these cases—about 70% in 2022—
are in state courts.
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A SURGE OF NEW ELECTION LAWS & POLICIES
• Since the 2020 election:

• 78 restrictive voting laws 
in 30 states

• 168 expansive laws in 41 
states

• Myriad new administrative 
rules and regulations

ELECTION CERTIFICATION & THE ELECTORAL 
COUNT REFORM ACT

ELECTION CERTIFICATION & THE ELECTORAL 
COUNT REFORM ACT

Source: Campaign Legal Center

10

11

12



10/23/2024

5

THE STORY IN WISCONSIN
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PRE-ELECTION LITIGATION: ABSENTEE VOTING
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• Priorities USA v. WEC: “[C]lerks may lawfully utilize secure drop boxes in an 
exercise of their statutorily-conferred discretion.”

DROP BOXES

WITNESS ADDRESS REQUIREMENTS

• Rise, Inc. v. WEC: Address means “a place where the witness may be 
communicated with,” understood from the perspective of the municipal clerk.

LOCATION OF IN-PERSON ABSENTEE VOTING SITES
• Brown v. WEC (awaiting decision from WI Supreme Court)

PRE-ELECTION LITIGATION: VOTING ACCESS 
FOR PEOPLE WITH DISABILITIES

15

• Disability Rights Wisconsin v. WEC: Seeking distribution of electronic ballots to 
people with “print disabilities.” Injunction stayed.

ABSENTEE VOTING

ELECTION DAY VOTING
• United States v. Town of Thornapple: Lawrence and Thornapple must have HAVA-

compliant electronic voting machines that are accessible to voters with disabilities 
for the November election and future elections.

13

14

15



10/23/2024

6

PRE-ELECTION LITIGATION: VOTER ROLLS
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CHALLENGES TO REGISTRATION LIST 

• Eucke v. WEC (filed Sept. 30, 2024); Oldenburg v. WEC (IV) (filed Oct. 3, 2024)

CITIZENSHIP DOCUMENTATION

• Cerny v. WEC (filed Aug. 16, 2024); Oldenburg v. WEC (II) (filed July 26, 2024)

ACCESS TO REGISTRATION LIST

• Wis. Voter Alliance v. Secord (awaiting decision); Public Interest Legal Foundation 
v. Wolfe (litigation ongoing)

PRE-ELECTION LITIGATION: TBD
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“The sender targeted young voters 
aged 18-25, including young staff 
members of the League of Women 
Voters of Wisconsin, and reached 
many voters who are part of the 
University of Wisconsin system.”

ELECTION DAY
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• Removing election observers

• Extending polling hours

• Moving polling locations

POSSIBLE DISRUPTIONS TO VOTING POSSIBLE REMEDIES

• Election observers

• Drop box surveillance or obstruction

• Emergencies
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Poll workers tally results 
and send results and 
ballots to the municipal 
clerk.

.
Municipal clerk publishes 
results and sends 
materials to county clerk 
no later than two hours 
after votes are tabulated.

County board of 
canvassers opens and 
publicly examines the 
returns and certifies the 
canvass results by Nov. 19.

WEC canvasses returns 
and certifies statewide 
results by Dec. 1.

Governor issues certificate 
of ascertainment with 
results. (By Dec. 11 under 
ECRA.)

Electors meet Dec. 17 
(under ECRA).

POST-ELECTION PROCESSES: CERTIFICATION
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POST-ELECTION PROCESSES: RECOUNT
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KEY RULES (WIS. STAT. § 9.01)

• No automatic recount.

• Candidate can only seek a recount if trailing by less than 1 percent. 

• Recount petition due day after WEC receives last statement from county board of 
canvassers.

• Must prepay cost of recount unless difference in votes is no more than 0.25 
percent.

Nov. 17: County
returns due to WEC.

.Nov. 18: Donald Trump files 
recount petition for Milwaukee 
and Dane counties and pays 
estimated fee (~$3 million).

Nov. 19: WEC orders recount, 
with a deadline of Dec. 1.

Nov. 29: Recount completed.

Nov. 30: WEC chair signs the 
canvass statement.

POST-ELECTION PROCESSES: RECOUNT
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2020 RECOUNT
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POST-ELECTION PROCESSES: LITIGATION
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• Any candidate aggrieved by the recount can appeal to circuit court. Wis. Stat. §
9.01(6).

• Litigation may not be resolved before electors meet.

• Trump v. Biden, 2020 WI 91: “[Laches] is applied because the efficient use of 
public resources demands that a court not allow persons to gamble on the 
outcome of an election contest and then challenge it when dissatisfied with the 
results, especially when the same challenge could have been made before the 
public is put through the time and expense of the entire election process.“

QUESTIONS?

Rob Yablon, Associate Professor, UW Law School,
Faculty Co-Director, State Democracy Research Initiative

Bryna Godar, Staff Attorney, State Democracy Research Initiative
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