
























 

 ADOPTION GUARDIANSHIP TEMPORARY/ 
CONCURRENT 

What statute 
& rules? 

Chapter 63 & 
FL. Fam. L. R. P. 

Chapter 744 & FL Probate Rules 
 

Chapter 751 & 
FL. Fam. L. R. P. 

 

Who has 
standing? 

The TPR petition (pending adoption) may be 
filed by a parent/person having physical 
custody of the minor.  
 
The petition may be filed by an adoption 
entity only if a parent or person having 
physical or legal custody who has executed 
a consent to adoption pursuant to s. 
63.082 also consents in writing to the 
adoption entity filing the petition. The 
original of such consent must be filed with 
the petition. See F.S. 63.087(4)(b). 
 

Except as provided in 
subsection (4), upon petition of 
a parent, brother, sister, next of 
kin, or other person interested in 
the welfare of a minor, a 
guardian for a minor may be 
appointed by the court without 
the necessity of adjudication 
pursuant to s. 744.331…. F.S. 
744.3021(1). 

The following individuals may bring 
proceedings in the circuit court to 
determine the temporary or concurrent 
custody of a minor child: 

(a) Any extended family member who 
has the signed, notarized consent of the 
child’s legal parents; or 
(b) Any extended family member who is 
caring full-time for the child in the role 
of a substitute parent and with whom 
the child is presently living. 
 

In addition to the requirements of 
subsection (1) [above], an individual 
seeking concurrent custody must: 

(a) Currently have physical custody of 
the child or have had physical 
custody of the child for at least 10 
days in any 30-day period within the 
last 12 months; and 
 

(b) Not have signed, written 
documentation from a parent which 
is sufficient to enable the custodian 
to do all of the things necessary to 
care for the child which are 
available to custodians who have an 
order issued under s. 751.05. See 
F.S. 751.02. 
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What 
grounds? 
 
What needs 
to be 
presented? 
 

For TPR – clear and convincing evidence 
with written findings that each person 
whose consent to adoption is required: 
 Has executed a valid consent 
 Has executed an aff. of nonpaternity 
 Has been served with a notice of 

intended adoption plan and failed to 
timely respond 

 Has been properly served notice and 
failed to file a written answer or 
personally appear at the evidentiary 
hearing 

 Has been properly served notice and 
has been determined to have 
abandoned the child, OR 

 Is found by court to be unreasonably 
withholding consent.  

 
See F.S. 63.089. 
 

For Adoption – date for parent to file an 
appeal of TPR has passed and no appeal is 
pending, and that the adoption is in the 
best interest of the person to be adopted.  
 
See F.S. 63.142. 
 

Upon petition, the court may 
appoint a guardian for a minor 
without appointing an 
examining committee or 
conducting an adjudicatory 
hearing pursuant to s. 744.331.  
 
See F.S. 744.342. 

For Temporary Custody: 
 Consent of both parents (or one 

parent if other parent is deceased or 
unknown) 

 Consent of one parent (temporary 
only), if the other parent is found, by 
clear and convincing evidence, to be 
unfit.  The Court must find that the 
parent has abused, abandoned, or 
neglected the child as defined in 
Chapter 39. 

 Both parents found to be unfit 
(temporary only), by clear and 
convincing evidence, to be unfit.  The 
Court must find that the parent has 
abused, abandoned, or neglected the 
child as defined in Chapter 39. 

 
For Concurrent Custody: 
 Consent of both parents (or one 

parent if other parent is deceased or 
unknown) 
 
See F.S. 751.05. 

 

What can 
the Court 
do? 
 
Is there any 
judicial 
oversight 
afterwards? 
 

A preliminary home study and post-
placement (pre-finalization) supervision is 
required unless the adoption is a 
stepparent, relative, or adult adoption; in 
those cases, the Court may require a home 
study for good cause.  
 
See F.S. 63.092, F.S. 63.125. 
 
No oversight once the adoption is 
finalized. 

Annual guardianship reports 
(plans for guardians of the 
physical person & accountings 
for guardians of the property) 
are required unless waived by 
the Court. 
 
See F.S. 744.3675, 744.3678. 
 

Once 751 entered, no follow up is 
provided for in statute but, based on 
court procedure or case law, the Court 
may be continue its involvement via case 
management or status conferences. 
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Is it this 
permanent?  
 
Can it be 
modified? 

Consent to adoption of a child under 6 
months of age is irrevocable – fraud and 
duress are only bases for invalidation. 
HOWEVER, consent to adoption of a child 
older than 6 months of age is subject to 3-
day revocation period – thereafter, fraud 
and duress are only bases for invalidation. 
See See F.S. 63.082(4)(b) & F.S. 
63.082(4)(c). 
 
Statute of Repose:  
 A TPR judgment pending adoption is 

voidable and any later judgment of 
adoption of that minor is voidable if, 
upon a parent’s motion for relief from 
judgment, the court finds that the 
adoption substantially fails to meet the 
requirements of this chapter. The 
motion must be filed within a 
reasonable time, but not later than 1 
year after the date the judgment 
terminating parental rights was 
entered.  See F.S. 63.142(4). 

 … an action or proceeding of any kind 
to vacate, set aside, or otherwise 
nullify a judgment of adoption or an 
underlying judgment terminating 
parental rights on any ground may not 
be filed more than 1 year after entry of 
the judgment terminating parental 
rights. F.S. 63.182. 

 
Very, very difficult to undo if proper 
procedure is followed from the outset!   

A guardian may be removed for 
a variety of reasons, including 
abuse of powers, failure to 
comply with an order of the 
court, incapacity or illness 
(including substance use 
issues), and conflict of 
interest. See  F.S. 744.474 for 
full list.  
 
Among family members 
involved in minor 
guardianships, the most 
applicable basis may be, 
“Upon a showing that removal 
of the current guardian is in the 
best interest of the ward. In 
determining whether a 
guardian who is related by 
blood or marriage to the ward 
is to be removed, there shall 
be a rebuttable presumption 
that the guardian is acting in 
the best interests of the ward.” 
See F.S. 744.474(20). 
 

At any time, either or both of the child’s 
parents may petition the court to modify 
or terminate the order granting temporary 
custody. F.S. 751.05(6). 
 
The court may modify an order granting 
temporary custody if the parties consent 
or if modification is in the best interest of 
the child. F.S. 751.05(6)(a). 
 
The court shall terminate the order upon 
a finding that the parent is a fit parent, or 
by consent of the parties, except that the 
court may require the parties to comply 
with provisions approved in the order 
which are related to a reasonable plan for 
transitioning custody before terminating 
the order. F.S. 751.05(6)(b). 
 

 









THE KIDS ARE ALRIGHT
The Ins and Outs of Adoption, Guardianship, and 

Relative Custody Actions (Chapter 751)



Adoption

Chapter 39 v. Chapter 63

Two ways to terminate 
parental rights in Florida

(1)Chapter 39 proceedings, 
which may or may not be 
followed by an adoption

(2)Chapter 63 proceedings, 
which must include an 
adoption



Chapter 39: 
Proceedings Relating to Children
Governs both proceedings for adjudication 
of dependency and termination of parental 
rights (“TPR”)

Termination of parental rights is pursued for 
the purpose of protecting the child

Petitions for Termination of Parental Rights 
may be filed by the Department of Children 
& Families, the guardian ad litem, “or any 
other person who has knowledge of the facts 
alleged or is informed of them and believes 
that they are true.” F.S. 39.802.

Only the Department can file a Shelter 
Petition asking the Court to approve the 
removal of a child from his or her parent(s) 



Chapter 39
Includes strict procedures 
for TPR on a variety of 
grounds, such as:

Voluntary surrender to the Department – gives the Department 
custody in order to place the child for adoption with the Dept’s 
choice of parent

Abandonment as defined at F.S. 39.01 (not the same as 
abandonment in Chapter 63)

Conduct that demonstrates that the continuing involvement of the 
parent in the parent-child relationship threatens the life, safety, well-
being, or physical, mental, or emotional health of the child

Failure to substantially comply with a case plan

Engaged in egregious conduct or “failed to protect” against 
egregious conduct that threatens child or child’s sibling

Subjected the child or another child to aggravated child 
abuse, sexual battery or sexual abuse, or chronic abuse

Parental rights to a sibling have been terminated involuntarily



ALLOWS FOR 
SINGLE-PARENT 
TPR WITHOUT 
SUBSEQUENT 
STEPPARENT 

ADOPTION IN 
SOME CASES  
F.S. 39.811(6)

PROCEEDINGS 
FOLLOW 
FLORIDA 

JUVENILE RULES 
OF PROCEDURE

REQUIRES 
APPOINTMENT 

OF A GAL

SEARCH OF 
THE FLORIDA 

PUTATIVE 
FATHER 

REGISTRY IS 
REQUIRED 

ONLY IF THE 
FATHER’S 

IDENTITY IS 
UNKNOWN

STRICT DUE 
PROCESS 

REQUIREMENTS, 
INCLUDING:

More Requirements of Chapter 39 TPR



APPOINTMENT 
OF COUNSEL

PERSONAL 
SERVICE OF TPR 

PETITION & 
NOTICE OF AN 

ADVISORY 
HEARING –

INCLUDES BIG, 
BOLD WARNING 
THAT FAILURE TO 

APPEAR = 
CONSENT TO TPR

MUST BE 
NOTIFIED OF 
ABILITY TO 

PLACE CHILD 
WITH 

PRIVATE 
ADOPTION 

ENTITY

ADJUDICATORY 
HEARING 

(FINAL HEARING)

ADOPTION 
PURSUANT TO 

CH. 39 TPR 
CONTROLLED 
BY F.S. 39.812 
AND CHAPTER 

63 –SOME 
PORTIONS OF 
CHAPTER 63 

ARE 
EXPLICITLY 

INAPPLICABLE
SEE F.S. 63.037 

Strict Due Process Requirements



Chapter 63:  
Adoption

Ch. 63 governs all adoptions, including those 
pursuant to Ch. 39 TPR, and newborn/private 
placements, stepparent, relative, and adult 
adoptions

Termination of parental rights is pursued only
for the purpose of subsequent adoption – no 
single parent TPRs are permitted without an 
adopting parent to “step into the shoes” of the 
parent being TPR’d

Includes provisions for both the TPR and 
adoption portions of the case

Relative, stepparent, and adult adoptions –
can file a joint petition for TPR and adoption, 
and typically accomplish both in one hearing

All other adoptions – must petition for and 
accomplish TPR before petitioning for 
adoption, and separate hearings are required



Who Can File?

The Petition for TPR may be filed 
“by a parent or person having 
physical custody of the minor.”  
The petition may be filed by an 
adoption entity (agency or 
attorney making placement) only 
if a parent/person with custody 
also consents in writing to the 
adoption entity filing the petition. 
F.S. 63.087(4). 

Search of the Florida Putative 
Father Registry is required in all 
cases. F.S. 63.054.

Consent – note that 
Chapter 63 is extremely 
detailed about whose 

consent is required.  See 
F.S. 63.062 regarding 
fathers, in particular.

Affidavit of nonpaternity –
despite the title, any father 
or potential/alleged father 

can sign an affidavit of 
nonpaternity in lieu of 

consent

Failure to respond and/or 
appear after service and 

notice 

Grounds for TPR under Ch. 63 are more limited than under Ch. 39:



Additional Grounds under Chapter 63

Abandonment as defined at F.S. 63.032

Judicial declaration of incapacity with restoration of competency 
found to be medically improbable

Unreasonably withholding consent



Due Process 
Requirements

– Appointment of counsel is NOT addressed in 
Chapter 63, but rather in case law.  An indigent 
legal parent is entitled to appointed counsel in 
an adoption proceeding that involves the 
involuntary termination of his or her parental 
rights pursuant to chapter 63.  M.G.C. v. M.C., 
899 So. 2d 486 (Fla. 2nd DCA 2005).

– Notice requirements are explained at F.S. 
63.088 and there are important, detailed 
distinctions that bear careful study.



A.M. v. D.S., 314 So.3d 747 (1st DCA 2021)
The two types of TPR proceedings under Ch. 39 and Ch. 63 are “separate and distinct.”

■ Ch. 39 pursues a TPR as its own end 
upon clear and convincing proof of 
certain statutory factors.

■ Abandonment is an independent ground 
for termination (not a substitute for 
consent)

■ Determination of abandonment requires 
the Court to determinate whether the 
parent has made a “significant 
contribution to the child’s care” or 
whether the parent “has failed to 
establish or maintain a substantial and 
positive relationship with the child.”

■ Objective test, considered from the 
perspective of the child’s welfare.

■ Looks for “frequent and regular contact”; 
“marginal” or “token” efforts do not 
count.

 Ch. 63 pursues TPR in furtherance of the adoption.
 Asks, Is there consent? OR 
 Does parent’s conduct demonstrate an intent to avoid 

being a parent?, therefore consent should be excused.
 Abandonment definition is focused on the parent’s 

subjective intention to be a parent (while being able).
 63.032(1) defines abandonment as ”evincing an 

intent to reject parental responsibilities”; whether the 
parent’s efforts are “marginal” and “do not evince a 
settled purpose to assume parental duties.”

 Abandonment is defined as “conduct which manifests 
a settled purpose to permanently forego all parental 
rights and the shirking of the responsibilities case by 
law and nature so as to relinquish all parental claims 
to the child.”



A.M. v. D.S., 314 
So.3d 747 (cont’d)

“The respective 
definitions of 

abandonment in 
chapter 39 and 

chapter 63 
are not 

interchangeable.”

Mother tragically dies; 
unwed father award no 

parental responsibility after 
paternity action

Mother tragically dies; 
unwed father award no 

parental responsibility after 
paternity action

Grandparents petition for 
emergency guardianship under 

744.3031 and filed a Ch. 63 
Petition for TPR pending 

Adoption (citing both Ch. 39 
and Ch. 63)

Grandparents petition for 
emergency guardianship under 

744.3031 and filed a Ch. 63 
Petition for TPR pending 

Adoption (citing both Ch. 39 
and Ch. 63)

Petition alleged neglect and 
abandonment and cites 
39.01(1) and 39.806

Petition alleged neglect and 
abandonment and cites 
39.01(1) and 39.806

Requested an answer to 
the Petition (which is a 
creature of Ch. 63 only)

Requested an answer to 
the Petition (which is a 
creature of Ch. 63 only)

Summons did not mention 
that father would be 

entitled to counsel (which 
is required under Ch. 39)

Summons did not mention 
that father would be 

entitled to counsel (which 
is required under Ch. 39)

No GAL, No DCF involvement. 
No advisory hearing. Allowed 
father’s counsel to withdraw 

tih no colloquy about his 
entitlement to appointed 

counsel

No GAL, No DCF involvement. 
No advisory hearing. Allowed 
father’s counsel to withdraw 

tih no colloquy about his 
entitlement to appointed 

counsel

Allowed children to testify 
and cited Florida Family 

Law Rule 12.407 (not the 
Juvenile Rules which 

govern Ch. 39 proceedings)

Allowed children to testify 
and cited Florida Family 

Law Rule 12.407 (not the 
Juvenile Rules which 

govern Ch. 39 proceedings)

Final order cited “manifest 
best interest” of the 

children (Ch. 39); 
concluded father had 

abandoned the children, 
citing Ch. 39 (all signs had 
pointed to this being a Ch. 

63 proceeding!).

Final order cited “manifest 
best interest” of the 

children (Ch. 39); 
concluded father had 

abandoned the children, 
citing Ch. 39 (all signs had 
pointed to this being a Ch. 

63 proceeding!).

Case reversed because Trial 
Court relied on the wrong 

definition of abandonment, thus 
undermining the father’s due 
process rights to know what it 
was he was defending against.

Case reversed because Trial 
Court relied on the wrong 

definition of abandonment, thus 
undermining the father’s due 
process rights to know what it 
was he was defending against.



Trending issues
Second Parent Adoptions:  No legal authority 

Children born to intact 
marriages (including same-
sex intact marriages) are 

the legal child of both 
parents

Children born to intact 
marriages (including same-
sex intact marriages) are 

the legal child of both 
parents

Adoption is meant to 
create a legal relationship 

between the person 
adopting and the minor 

child where it did not 
previously exist

Adoption is meant to 
create a legal relationship 

between the person 
adopting and the minor 

child where it did not 
previously exist

Two married parents 
already both have an 

established legal 
relationship to a child born 

to their intact marriage

Two married parents 
already both have an 

established legal 
relationship to a child born 

to their intact marriage

Obergefell v. Hodges 
established a fundamental 
right to marry which will be 
recognized across states.  
The child is already the 

legal child of both parents.

Obergefell v. Hodges 
established a fundamental 
right to marry which will be 
recognized across states.  
The child is already the 

legal child of both parents.

Therefore, there is no 
procedure by which a legal 
parent can adopt their own 

child

Therefore, there is no 
procedure by which a legal 
parent can adopt their own 

child

Joint Petition for Adoption 
by Stepparent DISMISSED.
Joint Petition for Adoption 

by Stepparent DISMISSED.



Chapter 751 Basics
This statute was amended to clarify certain provisions, including due 
process and considerations for awarding temporary custody. Temporary 
or concurrent custody with the parents’ consent or over their objection if 
they are temporarily “unfit.”

751.011 Definitions.—As used in this chapter, the term:

(1) “Concurrent custody” means that an eligible extended family member is 
awarded custodial rights to care for a child concurrently with the child’s 
parent or parents.

(2) “Extended family member” means a person who is:

(a) A relative of a minor child within the third degree by blood or 
marriage to the parent;

(b) The stepparent of a minor child if the stepparent is currently 
married to the parent of the child and is not a party in a pending 
dissolution, separate maintenance, domestic violence, or other civil or 
criminal proceeding in any court of competent jurisdiction involving one 
or both of the child’s parents as an adverse party; or

(c) An individual who qualifies as “fictive kin” as defined in s. 39.01. 



751.02 Temporary or concurrent custody 
proceedings; jurisdiction.
(1) The following individuals may bring proceedings in the circuit court to determine the 
temporary or concurrent custody of a minor child:

(a) Any extended family member who has the signed, notarized consent of the 
child’s legal parents; OR

(b) Any extended family member who is caring full time for the child in the role of 
a substitute parent and with whom the child is presently living.

(2) In addition to the requirements of subsection (1), an individual seeking concurrent 
custody must:

(a) Currently have physical custody of the child or have had physical custody of 
the child for at least 10 days in any 30-day period within the last 12 months; AND

(b) Not have signed, written documentation from a parent which is sufficient to 
enable the custodian to do all of the things necessary to care for the child which are 
available to custodians who have an order issued under s. 751.05.



CHAPTER 751 UPDATES:

Extends the definition of Extended Family 
Member to include “fictive kin” as defined in 
s. 39.01. (751.011(2)(c)).

■ “Fictive kin” means a person unrelated by 
birth, marriage, or adoption but who has 
an emotionally significant relationship, 
which possesses the characteristics of a 
family relationship, to a child.



751.05(4)(b): Temporary custody of the minor child 
to the petitioner may include provisions requested in 
the petition which are related to the best interest of 
the child, including a reasonable transition plan that 
provides for a return of custody back to the parent or 
parents, and may also grant visitation rights to the 
child’s parent or parents, if it is in the best interest of 
the child.

751.05(6)(b):  “… the court may require the parties to 
comply with provisions approved in the order which 
are related to a reasonable plan for transitioning 
custody before terminating the order.”

751.05(6)(c) If the order was entered AFTER a 
finding that the child’s parent or parents are unfit. 
The Court may, on its own motion, establish 
reasonable conditions, which are in the best 
interests of the child, for transitioning the child back 
to the custody of the child’s parent or parents.  

CHAPTER 751 UPDATES:
751.03—MUST put in the Petition a 
reasonable plan for transitioning custody 
and other provisions that are related to 
the best interest of the child.

Expands the power of the Court to 
establish and enforce transition plans. 

751.05(4)(a):  The order must expressly 
state that the grant of custody does not 
affect the ability of the child’s parent or 
parents to obtain physical custody of the 
child at any time . . .the court may 
approve provisions. . .which are related to 
the best interest of the child, including a 
reasonable transition plan that provides 
for a return of custody back to the child’s 
parent or parents.



WE’D LIKE TO 
CONCLUDE WITH A 

WELLNESS SLIDE 
SHOW INSPIRED BY 

OUR CHILD-
CENTERED 

PRESENTATION



LITIGATION:  IT’S 
SOUR, BUT WE 
KEEP GOING 
BACK FOR MORE



WHEN YOUR CLIENT KEEPS 
TELLING YOU HE’S AN 
“ASS” BUT SHE’S 
OBVIOUSLY STILL IN LOVE 
WITH HIM



HOW IT FEELS TO BE 
“DRUNK” ON YOUR 
OWN THEORY OF 
THE CASE



WHEN YOU FIND A 
CASE DIRECTLY 
ON POINT IN YOUR 
CLIENT’S FAVOR



WHEN THE JUDGE 
ASKS YOU TO 
ARTICULATE YOUR 
COMPLICATED LEGAL 
ARGUMENT, AGAIN 



WHEN THE JUDGE ASKS 
YOU TO DRAFT THE 
PROPOSED ORDER, 
ADOPTS ALL YOUR 
FINDINGS, AND THEN 
CHANGES THE PROPOSED 
RULING TO SAY “BUT 
DESPITE ALL THAT. . .” AND 
YOU LOSE. 



VISION OF OUR 
INTERNAL SCREEN 
WHILE THE JUDGE 
RENDERS HER RULING 
AT A TRIAL SCHEDULED 
THE WEEK BEFORE 
VACATION



“DO YOU KNOW 
WHAT A MOTION TO 
WITHDRAW FOR 
NON-PAYMENT 
LOOKS LIKE?”



OUR INTERNAL 
MONOLOGUE WHEN 
WE’RE IN TRIAL ON 
BAD FACTS

( “ I ’ VE  J U ST  GOT  TO  DO  I T ;  I ’ VE  J U ST  GOT  TO ! ” )



HOW SWEET IT 
IS TO SEE 
THEM ALL 
GROWN UP!



THIS CONCLUDES 
OUR APRIL 2025 

FAMILY LAW 
WELLNESS 

MOMENTS SLIDE 
SHOW



THE END

April Pupillage Group 2025
Helmed by Molly Sasso

Sasso Guerrero & Henderlite
Special Thanks to all my Team 

for contributing to this 
presentation!


